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OIA No. MUN-CIJSTM-000- APP -021 -25-26

' 
,rd qfi ss qRi $.hfr Jffi #fo twe A-ffi"FEEEq q6 qrfr f6-ql Ilq.I

I'his cop-v is grante(1 free of cost for the private use of the person to whom it is issued

3,ftrFqqrs62otumm bet
qrrd & sqa{ d ot{ qfr fs. qTav d 3{qi o1 onea rrfils E{dT d d es oatcr 61 qdt
sl nfttq€ s r&A -}. oie* ,:rqr qfr'd'ldg-fi s'ts'd 1otld-ea wftv;r1; fufl qxldq, p-we ftun1
qqa qrrf. q{ fid} zrl gqil&rq wd-et nqa o-r vrd i.
Under Section 129 I)D(1) ofthe CustomsAct
categories of <:ases, any person aggrieved by

, 1962 (as amendec), in respect of the followin
this order can pref:r a Revision Application

] 
'l'hc Addillonal Secrctary/Joint Secretary

| {Department of Rev.nue) Parliament Street,
com munication of the order

(Revision Application), Ministry of Finance

2

New Delhi within 3 months from the date

d /Order relating to :

:affi -eAfl o{rqrfr il-ffi qrd.--
i

{a) lany goo ds exported

fs-d} ErEB { oro qqr dFo-q r+rrd d ffit'rr.f,q e{r{ q1 1 rrq
q CT rI-Iq {E
rrg qro o1 m+r

r{ q{ sdrt qd a' ftc ;itlga qro sort c qri q{ gT gS II<TdI R{FI qt gflt
d ertkonrfro46.

any goods loaded in a conveyance for importation into India, but which are not unloaded a

(b)

their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such dr:stination are short of the
quantity required to tre unloaded at that destination.

d

' 
';!-

(a)

({s 
)

(q)

((: 
)

qd a-{d {.@
stqrBn

Paymcnt of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
lhcreundcr

3 g{flerui 3a+fi q{ €'rld qisq rqd qrFrrFTT 3l-I rsot qiq
o'l'qrq.ff 3ir ,.re & srr{ ftgffiftd orrrqrd sd, ili ,qrtdq,
The revision application sho ld be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanierl by :

(ot qEe, 1870 rrd q.6 TTq 3J.1{R Eq

se fifty only n onc copy as prescribed

tE) sEA (€rai-n) t .romr sTq {s sfle{r o1 + qftqi, qft-

(b) 4 copies of thc Order-in-Original, in addition to relevant documents, if any

aiur + tdq .{rtrc o1 + qfuqi

1 3t e{ 4
fusq,1 q-o 6d n'imrv N o1 ,qrqroq {-@ fu+? dqr dil Erftq.

(a) 4 copies of this order. bearing Court Fee Stamp of pai
under Schedule 1 item 6 of the Court Fee Act, 1870.

rl

(c) pies of the Application for Revisjon

(q) gril=aoT 3tT ETT{ e filc , 1962 (qqi { li E1s
rrq {rll-a, rhtq,drs,qd $lt ffir{ q<l e ${ e ertjh enor B d t. 2ool-(Fqg d s1 qrz}qT

d.looo/-(\Eqq q6 6ER cr, t, isr rjl crErn t], € vc fuo t r-dn fi qqlftro TdI{ dl.olr.o
d A qidqi. qfr gco, qirn rrq dtrijr, drTrrrT rrqr dg.61 {tRr oic r-qq gs' errcr qr Utr€ irc
d d N qtq + Fq rJ o.2oot- oi{ qfr $r drq Q erR{o d d e1s &' su i r. roooT-

(d)

l4co

The duplicate copy of the T.R.6.challan evidencing payment of Rs.2O0/- (Rupees two
Ilundrcd only) or Rs,1,000/- (Rupees one thousand only) as the cqse may be, urrder the
llead of othbr receipts, tees, fines, forfeitures and Miscellaner)us ltems being the fee

toms Act, 1962 (as amended) for filing a Rt vision Application. If theI p:::s.:.!!qi{!e r3i
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amount of duti and interest demanded, fine or penalty levied is one lakh rupees or lcss,

OIA No. MUN-CUSTM-000-APP-023-25-2

fees as Rs.200/ - and if it is more than one lakh rupees, the fee is lts. 1000/

q(H.2 3{(I{t 3f;tl TIIEA{ qRr ee +rF€ sfrEd

q6{H f,{ifl d d a dhT{-tr 3{n{ftqc' $62 d, III{I l2e g (1} & 3ititi rFid d}.C.

dlmE_@, &'d}q tsHr< {@ 3fr{ qa 61 erfi-o gfrr6{ur &. qca ftsfufua qd qs .;tdla
ia
lmr

{f,-a e
In respect of cases other than these mentioned under item 2 above, any pt:rson aggrre]

by this order can file an appeal under Section 129 A(1) of the Customs nct, 1962 in fq

C.A.-3 before the Customs, Excise and Service TzLx Appellate Tribunal at thc follow]

address : I

I

,l

,,ccl

rln
tl

1t ctsqrd {Git s 6{ Customs, Exclse & Service Tax APpel

Trlbunal, west zonal BenchBdmgr, qB*fifiqfi-d

(sSqed, l{aq, ftf,e Fntrr+ngo,
3rql{{r, 316trfl qI(-3 800 1 6

Nr. Qirdhar Nagar Rritlge, Asarwa,

Ahmedabad 3U0 016

dqr4_o' , 1e62 01 Er{r 12e q 16) 3{rfF,

q (1) & s{rfla erffo t.stq Frsfufua go €oa 63 uF*-

2ud f'loor, Bahr-rmali llhavan,

w. 1962 01 qr{ rzs

Under Section 129 A(61of the Customs Act, 1962 an appeal under Section 129 A (1)

Customs Acl, 1962 shall be accompanied by a fee of

d q-dr mH{@ gl{r qrrn rrrn crtrCi ans aqr

rrqr 6s Ei {f,q drq orcr 5qg qr ssQ oq d d cf, 6qr{ {qq

where the amount of duty and interest demandcd and penalty lcvied bv any r.r llic e r

Customs in the case to which the appeal relates is Iive lakh rupe(:s or less, one thoLrse

rupees;

€sq q-6i lfi.s) ffiffi arr q-Fr rpn \!-$, sir qs oqr o.l

oi thc

I

fur
I

h"
lrll

(6)

d

d

,rTql tls at roc qfs drc{ Fqg t 3{Rro d dfu-.I l;qA q4r{r orcs t 3rltro .t d d; qrq d

\ Customs in the case to which the appeal relates is more than five lakh rupees t)u1

where the amoun t of duty,and interest demanded and penalty )evied by

exceeding filty lakh rupees, five thousand rupees ;

€ qdil{ilt{ftqr{f@ il{I qm {qr {lE' 3?rt qrs aqt -otrqt

+

any office{ oi'
I

r
ol

Tqr Ts ol {f,q qqls orc{ 6qg Q qRro d d; (g 6E|t 6qg.

where the amount of duty and interest demanded and penalty levied by any officer o

Customs in the case to rvhich the appeal relates is more than fift,\ lakh rup('cs. ttll
t housand rupees

{s rK{@ IO%.}r(I ,l{ 'ii r.,,, i i

+ro uG qt, w fu-+o rs ft-{E d t, .:ffi6 ftn qKrn 
I

An appeal against tl-is order shall Iie belore the Tribunal on payment of I Oolo of the clu(y demanded wherc du

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

ffi-e qdo.r# qz-b gftr El{r 12e (q)

.r]-o qtrr * tts qr rrdft-ril-ol gurci & fil< qr ftffi rrq q+s{ e ftq Foc .R
qr sn+r{ rr, Fr }r6qr+f{ ft ftl arql 3jTtf,{b srq {qd vS v} or

etfl-e: -
:r {i

Under section 129 (a) of the said Act, every appljcalion rnadc bclbre the Appellatc 'l'ribundl

(a) in an appeal for grant of stay or for rectitcaLion ol rnistake or for any ottrer purpose; or

{b) for restoration oI arl appeal or an applicatjon shall bc accompaJucd by a fec of Iive I lun.lrc(i rupecs

+

J

(a)

:1

rr)

(c)

(s)

(d)
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OIA No. MUN-CUS IM-000- APP -023-25-26

ORDER-IN-APPEAL

M/s Smart Impex Solutions (lEC No.-BEKPJ6657R)

103i 84, bchind ..lainex Parivahan, Village-Bhanrola, 'sector- 14, IMT Manesar,

hallcnging t.he Order-in-Original bearing No. MCH/ADC I \KM I 263 / 2024-25,

atcd 20.01.2O25 (hereinafter referred to as 'the impugned crderJ passed by the

dditional Commissioner of Customs, Customs House, I\4undra (hereinafter

eferred to as the 'adjudicating authority).

. Facts olthe case, in brief, are that the Appellant had filed Bill of Entry No.

8930U9, dated 15.O7.2023 with the help ol' M/s. Aura Clearance Service

urugram, Haray ana 1,225O5 (hereinafter referred to as the Appellantl) have

lcd ttrc prcsent appe al in terms of Section I 28 of the (lustoms Act, 1962,

2 During thc examination, goods were inspected by Clhartered Engi

2
I

[r

hcrcinaftcr rcfcrrcd as 'CHA'). Thc goods were de,:lared as . 'Digital

ultifunctional Device (VAKA BR 7O0)' having total ar;sessable value of

s.27,1O,8O7 / undcr thc CTH 84433100 in their Bill of trn1ry.

. I On thc basis of Nationhl Customs Targeting Centrr: (NCTC) alert, the

forcsaid Bill of Entry filed by the Appellant lvas put on holc. for examination of

c goods. On examination of the goods at Saurashtra CFSI on 28.07.2023, it
s observcd that thc goods were stuffed in Container No. G.ISU575824O. Total

6 units/nos. were found which were same as declared i:r Bill of Entry. No

concealment was observed during examination. However, prima facie some

leaning and scratch marks were observed on the goods whiclt indicated that the

oods might be old/used in nature. To ascertain the same, the goods were

xamincd virlc Pancl-rnarna dated O'1 .08.2023 in presence of Shri Ram Bhaga

(l

hri Tushar ZankaL, who vide his report dated 09.08.2023 reported that the

ufacturer of the items imported was declared as 'VAKA' and Model BR700

e found thcse itcms with some used marks and opined that excellent

furbishment services wcre provided to these items prior to ir.s shipment. Based

lrpon the observations, he concluded that the items were old, used and recently

Page 4 of 24
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l

refurbished, Further, as per Para-2.31 of Forei$n Trade Policy, 2023 read fitl:

DGFT Notification No. OSl2Ol5-2O20 dated 07.O5.2OI9, Ele<:tronics ani

Information Technologz Goods (Requirement of compulsory Registration) Ord< rl

2021, all electronics and IT Goods (new as well as second hand, whcther or;no{

refurbished, repaired or reconditioned) notified under the Electronics and I'I!

Goods (Requirements of Compulsory Registration) Order, 2021are restrtuted foJ

import and require authorization. Import of such goods without vali

authorization and without mandatory BIS certification as well as labelling i

therefore, prohibited.

2.3 During the investigation, the CHr\ submitted the copy of Bill oi'Entry

Invoice, packing list, Bill of Lading, BIS Certi{lcate and Sale and purchast

agreement. On perusal qf. the documents, it was observed that in the BiS

Certificate, Manufacturing Unit is Vaka Manulacturing address at I.'Z-LLC S0 I

06 SHED No. 01 AL HAMRA INDUSTRIAL ZONtt - I'Z RAK, UNITED AIiAd

EMIRATES DUBAI, and Model: [Brand->VE- Vaka Enterprises (with Devicel]

Models->VAKA BR lOO, VAKA BR 106, VAKA BR 106, VAKA UF II5, VAKA tsll

001

']
S

.-a
d1ET

:i

ri

Meanwhile the Appellant vide letter dated'" 31 .O7 .2023 rcquested fod

ifting the cargo into domestic container so as to avoid heaq, detention chargc

which was granted to them on the same date. A Summon was issued to [h

Importer on 16.08.2023 to appear on 28.O8.2023. However, to further facilitat

the Importer, they were informed to come even before the schedulcd datc. witl'

prior approval of the Officer. The Importer vide its letter dated 23.08.2023

requested for adjournment. A Summon was issued again on 25.0tJ.202i1 to thc

Importer to appear on O4.O9.2O23. Shri Pawan Kumar, authorized by t

Importer appeared on 04.b9.2023 for recording a Statement

h

i

2.5 A Statement of Shri Pawan Kumar was recorded on 04.09.2023 unclc/

Section 108 of the Customs Act, 1962. Shri Pawan Kumar in hrs Statemcnt intcr

alia stated that he is working as Business Developrncnt Manager; tl-rar I'ris

qualification is B.Tech and he is looking after the sales ancl r.ental of

z,erox f photocopier machines which is ercquire<-l through lo<:al pr-rrcharsc itnci

import; that the lmporter lirm is engagecl in the business of sales, sr:rvicc an.l

rentals of Muitilunctional Photoco piet f zerox Machines; that the importe r firr
was in need of some Digital Multifunctional Device for their businessl thar thc

fo r-rJrd that'the Supplier M/s Atlantic Inrernarit-rnal Trading FZ l.L(.. UAIi r

--

+*t Page 5 of 2
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OIA No. MUN-CUS IM-000-APP-023-25-26

sciling thcsc products; that an agreement with the supplier was made to supply

thc said goods and accordingly the goods were supplied by the Supplier; that he

1'x'ruscd Lhc Ilill of Enrl Bill of Lading, Invoice and Packing List of M/s. Atlantic

Intcrnation:.rl Trading FZ LLC and said that the documents are correct and goods

rvcrc properly described in the documents and payrnent hac also been made for

thc new goods that he knows that if these goods are new, inrport is allowed and

fused goods of thesc items arc considered as 'Restricted' for :mportation; that he

pcrused thc Repoit of Chartered Engineer and agreed with the report of

Chartcred Enginecr that goods are old and refurbished that this was happened

duc to not scnding the proper goods by their supplier as per their purchase order:

,that they have paid the amount for the new goods however i:nported goods were

trcatcd as uscd and old goods however, they would like to r:ly upon some case
I

aws as mentionr:d hercrrnder:-

i. Suprcme Court of India in SLA(C) No. 7565/202 L in case of Delhi

Phototopics has granted stay over the confiscation c,f these goods 'and

ordered to provisionaliy release on the same terms that have been indicated

in all the othcr cascs.

ii. High Court of Madras in MP No. 24911 of 2022 and.i/MP Nos. 23a49 &

23il5o ol 2022 in r;ase of M/s. BE Office Automation Product Pvt. Ltd.

Jammu directing to release thc goods on payment of enhanced duty.

1]

,)

I

6 Thc ouLcomc of tht: invcstigations is as under

i) Thc goods viz. 'Digita4 Multifunctional Device' imported by the Appellant

rc used and refurbished in view of the Chartered Engineer's Report; Appellant

lso agreed with the Chartercd Enginecr's Report. It was fu:ther revealed that

hr: App<:llant l-rad delibcrately not mentioned the description of goods as 'old and

se d Rciurbished Digital Multifunctional Device' anrl made willful misstatement,

hile filling lhe bill of cntry. Provisions of Section a6 $l oI the Customs Act,

962, warrants the importer to makc and subscribe to a declaration as to the

lruth of the contents of Bill of Entry and the provisions oi Section 46 (4A1, inter-

alia, warrants thr: imp<;rter, who presents the Bill of En1ry, to ensure the

ir(:curacy and completeness of the information given in the Bill oi Entry.

'lherefore, such mis-declaration of description by the Appellarrt with an intent to

'fvronglully evadq policy restrictions amounted to contraventio::r of t\e provisions

$f Section 46 (4) and Scction 46 (4Al of the Customs, Act 1962.

,/
Page 6 of 24
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OIA No. MLIN-CUS1'M-000-APP-023-25-26i

(ii) Such used and refurbished goods comes under the category ol second

frand goods and has been mentioned as 'Restricted' under Para-2.31 of th

Foreign Trade Poiicy, 2023;

(iii) Such restricted second-hand goods can be imported on Authorizat.ion onl

as defined under para 2.31 of 'the Foreign 'lrade Policy, 2023 and the Appellarr

failed to submit any Authorization in respect of the said import and lhus thc sar

import is considered as un authorized import which makes the said imporle

goods liab1e for confiscation under Section 1 1 1(d) and 1 1 1(m) o[ the Customs

Act, 1962;

(iv) The Appellant has rendered themselves liable for penalty unde r Ser:t itr

112 of the Customs Act, 1962 for contravention of lhc provisions ol lau'

discussed above;

2.7 Therefore, the Appellant was issued a Show Causc Noti<:c N

CUS/SIIB/ 1312O23-Gr 5-6 O/o Pr Commr-Cus-l\4un dtd. I3.10 202.1 u'hcrci

<.

s proposed as to why :-

said goods vrz.

7/-, imported by

'Digital Multifunctional

them, which are found

Device', valucd aThe

,10,80 uscd ancl rc[urbishe

should not be considered as 'un-authorized' second hand goods and'Rcstrict

Goods as defined under Para-2.31 of the Foreign Trarie Policy, 2023 asthey failej

t9 produce any authorization in this respect from the competent authority:

ii. Such un-authorized, restricted goo<1s should nol b(' conf iscaltcl r.tncit'

Section 111(d) and 1 1 1(m) read with Section 2(25) and Section 46 ol'rhc Clustonr

Act, 1962;

iii. They should not be penalized for importing such restricted,. unauthorizr-'

goods undei Section 112(a)(i) of the Customs Act, 1962 for contraventipn of th

provisions of law as discussed above;

2.7 The case was earlicr adjuclicated vide O I O \-o.

MCH/ADCiAKl248 I 2023-24 dated 05.O2.2024, against u,hrch the Appcllant

had flled appeal before the Appellatc Authority in terms of Scctioir 128 ol tlrL,

Customs Act, 1962. The Appellate Authority had allowed the appeal by wa1; o

\
Page 7 of 2

T

I

I

il

I



I

I
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remand to the adjudicating authority with a direction tc detailed examination ol

goods as per CBIC Circular 07 l2O2O-Cus. dated O5.O2.2O2O and pass the

speaking order afresh after following principles of nrrtural justice. The

adjudicating authority has accordingly conducted the remand proceedings and

passed the impugned order wherein he has ordered as under:-

(i) Ild hald the impugned goods liable for conliscation under Section 1 1 1 (d)

& 111(m) of the Customs Act, 1962 of value Rs. 27,10,8O7l-. However, he

gavc an option to thc Appellant to re-export the s:Lme on payment of

rcdcmption finc of Rs. 2,5O,OOO/ under Section 125 ,rf the Customs Act,

1962 in licu of confiscation. The re-export to be made within a period of

120 days lrom thc date of receipt of the order. Howe,rer, if the Appellant

docs not submit any documents/ willingness to send back/ re-export the

impugncd goods within l2O days from receipt of t ris order, the said

impugned goods would be liable for absolute confiscation and iurther

action as per thc rnstructions and guidelines contain(:d in CBIC disposal

Manual, 2O l9

(ii) Hc imposcd a penalty of Rs. 2,OO,0O0 on the importer under Section 112

(a) (i) of thc Customs AcL, \962.

ISUBMISSIONS OF THE APPELLANT:

cirrg aggricvcd with the lnpugned order, the Appellant has filed ttre

ppeal whe rcin they have submitted as under :-

; Thc adjudicating authoritlz wrongly held that impugned old and used

Refurbishcd Digitat Multifunctional Device' and as per Fara 2.3I of Foreign

Trade Policy, goods require authorization from DGFT. Lnporter at the time

of recording the statement on 04.09.2023 stated that used items are

considercd as'Rcstricted'for importation and that he perused and agreed

with thc rcport of Chartered Engineer that goods are old and refurbished

and that thc Importer neither during the course of investigation nor during

thq coursc of adjudication have submitted authorizatiorr license for import

. oI OId and Refurbished 
.Digitai 

Multifunctional Device. He stated that he

lound it of ul"most importance to mention that therc ir; a rationale, logic

antl principle bchind imposition of a restriction and that there is no leeway

in obscrvance of the conditions made necessary for import of such

PaEe I of 24

I

I

I

I

I

I

I

1

I

+

I

I

I \y
i



I

I

I

I

olA No. MtJN-('LJS l M-(XX)-/\l)I')-ill.l-15-:6

restricted items which have to be complied scrupulously. I lt' nott'<l tha tl

with concern that in the case before him importer has failed to ovcrcom('.

the barrier imposed by Government in the form <;f an authorization fro n-l

DGFT. He stated that he found that it is not in dispute tllat lhe importcf

is not in possession of the necessar,y authorization from IIC I'-l' :Lnd Lh:rt itl

is also not in dispute that goods are C)ld & Usc'cl whlr-h is t ertilit'd br

Chartered Engineer and also accepted by importer.

) The learned Additional Commissioner erred in holding t
t

goods are "prohibited goods. He wrongly relied on ord

Sheikh Mohd. Omer v. Collector of Customs, CalcutLa

SCC728 it was held that the words 'any prohibit

prohlbition' and that restriction is also a type of prohibition In S. Il,1

International Ltd. And Ors. v. Asstt. Director (]encral of Foreign Tradc anrl

Ors.: (1996) 2SCC 439, and on the order of the Supremc Court oi India in

UNION OF INDIA & ORS. V M/S. RA.TGROW IMPEX LLP & ORS [Civii

Appeal NO 22rg of 2O2l @ SLP (C) No 1037 ol 2021. The facts an{

circumstances of those case were different and were distinguishabl<:

Reference was made of order in case of judgement ol Suprcme Court o

lndia in UNION OF INDIA & ORSVS M/S. RA.JCIl?OW MPITX LLP & OR

[Civil Appeal NO 2219 of 2021@ SLP (C) No 1087 of .2O21) l{e wronglv hcld

that It is clear that the goods in question are improperly imported and fal.

in the category of 'prohibited goorls', the provisit-rns contained in'Chaptt'r

XIV of the Customd Act; 7962 come into operation and the subje'ct goodd"1
are liable to confiscation apart from other consequences A bare rcadirfi of

the provision of Sec on 125(1) of the Customs Act, 1962 mak('s it cvidcn{

that a clear distinction is made between 'prohibited goods' and 'othe1

goods' It has rightly been pointed out, the later part of Sec on 1 25 obligateq

the release of confiscated goods (i.e., other than prohibited goods) against

redemption fine but, the earlier part of this provision makcs no sucLi

compulsion as regards the prohibited goods; and it is Icft to the discreLiorl
I

of the Adjudicating Authority that it may give an option for pzryment oi finJ

in lieu of confiscation. It is innate in this provision that if the Adjudicatin

Authority does not choose to give such an option, the rcsult would bc o

absolute confiscation. As discussed above, the iinported goodS. woulc

'appropriately constitute to be "prohibited go<t's", there remainS no issu

for permitting the release ol goods provisionally as requested by tfr<f
I

importer. Further, in the facts and circumstances of the case, the learne

hat thc irnpuqnct

c:r in lhe c.'asc o

and Ors: l\97O) 2

1

,.-\.
1..':',11?).

f

,t
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Additional Commissioner wrongly held that he don't find it appropriate to

cxcrcise discretion under sec on 125 of the Customs Act, 1962 to give the

import.cr an option to redeem the goods on payment c,f redemption fine. ln

iupport he contcnded that said importer has failed t,: ensure compliance

with respect of the restriction imposed through the Import policy.

'l'hercfore, he held that he found that the acts arrd omissions of the

imporlcr havc rcndered the said goods liable for confiscation under section

1 1 1(d) ol thc Ctrstoms Act, 1962. The impugned l1oods were wrongly

conliscatcd and thc condition of re-export of the said [;oods for redemption

has bcen wrongly imposed, It has been consisten Jy heid by various

authorities that the old and used MFDs were liable to be redeemed for

homc consumption on payment of fine and the de partment had been

allowing option to redeem the said goods for honre consumption on

payment of fine.

Thc lcarned Additional commissioner erred in relying cn the value certified

by tfir: Chart<:rcd Bnginccr tt was submitted that the Chartered Engineer

lrad failcd to certify the actual/ depreciated value of Lee impugned goods

and that charging of the GST on the value of new goods is wrong and that
thc GST is to be assessed on the actual/deprecihted value of the impugned

goods. Thc lcarncd Chartered Engineer on the other hand certified that

the impugned goods are old and used and on the other hand recommended

that value cqual to the new goods and the learned Additional

Commissioner errr:d in accepting the value of the new goods as the va tde;

of the said goods cven after holding the same as old and used good(. -.,,.,

- Ii<: cxamination of goods was carried out at Saurashtra CFS, Mundra on

28.1 1 .2024 in prese nce ol Shri Mehul Gadhvi authoriz<:d representative- of

thc importcr, Shri Ajayrajsinh Jhala, trmpanelled Char[ered Engineer and

r('prescntalivc o[ Saurasthra CFS, mundra. Shri Ajayrajsingh Jhala,

, Ilmpanclle d Charte red Engineer, thoroughly inspected the machines. After

physical and vishal examination of the goods informed that goods appear

to be rcfurbished. Shri. Ajayrajsinh Jhala further vid,- his r€port dated

l().12.2024 rcportt:d that: The goods are Old and Usecl, Refurbishments,

Cleanings & bought back to excellent condition very near to the New

Machinc. Based on wear-tear, generation of technc,logr and present

condition and status of goods, the total current estimated average C&F

value asscsscd by CE of ldentical/ Similar goods in the market, in his

I

J

\-^Y/
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determined. The department determined the value 
' on their own oJ

suggestion of a Chartered Enginqer without any cogcnt reasttn and with,ruf

putting the Appellant to Notice. It is well settled that the transaction valu(

is the assessable value unless the department brings on record concrete

evidences showing that identical goods were imported from thc sam(

country at the time and place of importation at price higher than th{
I

declared transaction price. There is no such evidence on rccord,'l

mentioned in the impugned Order-in-Original. The Chartered Enginecf

had not given the reason or evidence showing how the value o[ the.rrld an{

used goods was same as that ofnew goods. There is nothing on rccorcl t{

show that goods of like kind and quality wera;available with the supplief

-lof the goods in the country of gxport at [he said pricc at I hc timc of cxRorf

of those goods from the country of export or the goods ol liki' kind ot

qualiry were imported by some other importer at this price at thc time an$

place of importation 
e

oods were wrongly confiscated and the condition of re export ol the said

oods for redemption has been wrongly imposed. It has been consistentlj

held by various authorities that the o1d and used MFDs wcre liable to b$

redeemed for home consumption on payment of fine and the departmcnf

had been allowing option to redeem the said goods for home consumpti<

on payment of fine. With due regard it is humbly submittcd that MF t

imported by M/s B.E. Office Automation Products Pvt. Ltd., 10A Gangy

Industrial Area, Phase-3, Jammu (J&K), vide the impugned Bill of trnt

were identical to the goods cleared/covered -under the Final Order No].

A/61016-61017 12019-CU [DB] DATED 13. 1 1.2019 passe! by the F{on bl(.

CESTAT, Chandigarh in above case in respect ot the similar/ identicafi
i

goods imported at the ICD in Ludhiana reported as COMMISSIONER OF

CUSTOMS, LUDHIANA VERSUS BE OFFICE AT]TOMATION PRODUCTE

PVT LTD. (VICE VERSAI - 2Or9 (11) TMr 1091-CESTAT CHANDTGARFT

wherein after considering all the issues and factual and legal position oll

the case and discussing the settled legal position on the impugnccl issr-rcf

involved allowed clearance of the impugned goods *i"J*j, ontion Lo thl'

importer to redeem

value and penalty

the goods on payment of fine (a) 1 07o ol the

@ Soh of the dcclared value and appropria

n
:i'r

dr

*
IJ
l;:l
\r:
\
\ <6

)

)
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clr:r:l:rrctl
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considered opinion,'the values furnished appears to be (Avt:rage nnn..r*.f

32,200 USD. Assessable value.of goods as per CE report, after addin$

insurance, comes out to be Rs. 27, lO,8O7 l-. The value has be'en wronglj
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llclr:vant Paras arc produccs below

Thc trppeilants hzrve eought relief relying on the decision of Hon'ble Apex

Couit. Thc Revinue has sought to rely on the Para 9 and 13 of the Hon'b1e

Apcx Court order to seek imposition of redemption fine equal to the market

value of the goods. It is seen that the Hon'bie Apex Court approved the

dccision o[ the Trjbunal. Perusal of the Para 9 and 13 of the Hon'ble Apex

Court dccision does not indicate that Hon'ble Apex Oourt has sought to

cnhancc redcmption.fine equal to market value of the goods. The Tribunal

had directed release of goods at redemption fine of approximately lO%o of

the a3sessable value of the goods and imposition of p,;n2lty at the rate of

5(% ol thc assessable value of the goods. In that conte:<t, the Revenue has

inappropriatety attcmptcd to rely on and the selectivell. pick up words, out

of context lrom the decision of Hon'ble Apex Court.

The view that thc impugned goods were liable to redeemed for home

consumption on pityment of fine has been further confi:-med from the Pinal

Order 2lO2O/2019 DATED 19.11.2019 by the Hon'ble IESTAT in the case

of Pypyc Tcchservc Pvt. Ltd. V Commissioner of Custonrs reported in 2Ol9

(11) TMI 906 CESTAT BANGALORE wherein also MFDs; were allowed to be

clcarcd for homc consumption on payment of redemption fine of 10%, duty

and pcnalty In thc above said Order of the Hon'ble CESTAT the various

casc laws dccided by various Tribunal benches, High C,turts and Sup

Court have been considered.

The Additional Commissioner wrongly held that as the subject goods have,,;;

bcen found to be "prohibited' and liable for confiscaticn, he was justified

ii declining thc request of the importer for provisione.l release of goods.

Thc learneci Additi<>nal Commissioner erred in not releasing the impugned

goods provisionally as requested by the appellant. It was humbly

submitted that the goods be re-examined by the Chartered Engineer for

thc purposc of v:rluation etc. as held by the learned Commissioner

(Appeals) and the learned Commissioner (Appeals) remanded the case for

lresh adjudication. The learned Commissioner (Appeals) had not denied

the provisional release of the impugned goods and :he release of the

impugncd goods on payment of fine as per 1aw. In the t:atena of decisions

of t$e higher authorities MFDs have been held to be li,rble fdt release on

gt
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payment of duty, fine and penalty and the higher authorities held that th!

identical goods have been provisionally released in various <lecisions a:l

the matter whether the goods are prohibited or not as pcr Meill

Notification dated Ol.O4.2O2O ancl dated 18.O3,202 1 arl;-d,$ dc r

consideratio,r-r of higher authorities (the Hcrr'ble
.- 

-r 
aa

various High Courtb). For clearance .of these old and used goods th

importer relied uponsome case laws as mentioned as follows. (i) Suprcm

Court of India in SLA(C) No. V565l2O2I in case of Delhi Photocopics ha

granted stay over the confiscation of these goods and ordcred trl
I

provisionally release on the same terms that ha'ze been indicated in all thc

other cases. (ii) High Court of Madras in MP No. 24911 ol 2022 and WMP,

Nos. 23849 & 23850 of 2022 in case of M/s. BE Office Automation Product,

Pvt Ltd., Jammu directing to release the goods on payment of enhancct

duty The Hon'ble Supreme Court of lndia in SLA(C) No.7565l2O2l in cas

of Delhi Photocopies has granted stay over the confiscation of thest: goocl

and ordered to provisionally release on the Same terms that have bt't'

indicated in all the other cases. (ii) High Court of Madras in WP No. 2967

of 2023 in case of Ml s. Simple Machines directed to releasc the goods b

' way of provisional reldase on payment o[ enhanccd duty It was submittc<

that it is well settleci that the impugned MFDs are not manulaaturcd tr

India and thus the same has been allowed to be imported in old .nd l,""1

condition subject for the above said restriction of authrrrizatinn i.oJ

DGFT. The appellant has applied to DGFT for issue of authorization bu{

the DGFT has not responded as yet. The copy of letter written to DGFT is

submitted enclosed. Further, the matter of non-issue of authorization wa$

brought to the Notice of the Hon'ble Supreme Court also in the case of Atu]

Automation (supra) reported as Commissioner of Customs Vs. M/s. Atu

Automatioon Pvt. Ltd. reported in 2Ol9 (365) D.L.T 465 Supremc Cour

wherein also the old and used MFDs werc importcd w,ithout :ruthorizatit.r

goods as per the order of the Hon'ble Supreme Court also in the case of

Atul Automation (supra) reported as Commissioner of Customs Vs. M/ sJ

Atul Automatioon Pvt. Ltd. reported in 2019 (365) E.L.T. 465

..:

I

Supreme Corlrt an(i

I
(l

s

4

I
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and the import of spid goods was restricted requiring authorization frorr{

DGFT The same position is in the present case. Hon ble Srrnrem{orrrt i{
that case directed the Customs to release the goods provrsionally lcavinS

it. to the DGFT whether to conliscate the g<-r<.rri s or not. Thti t"r.n"J

Additional Commissioner erred in not ordering for release of the impugnecl

I
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> The Additional Commissioner erred in not making rt:ference in regard to

liability to confiscation of the impugned goods to DGFT and in not seeking

the opinion of DGFT in this regard and in confiscating the impugned goods

without secking the bpinion of the DGFT who are the :ompetent authority

to authorize import 
nor 

otherwise of the impugned g,rods and to impose

prohibitions and restrictions in respect of the import of any goods. It was

submitted that even otherwise, even if there is any violation of the policy,

it.is wcll scttled that action for violation of any of the provisions of the

I.brcign Tradc Policy is to be takcn by the DGFT and not by the Customs

dcpartment. In case the customs is of the opinion that there is violation of

any of the provisions of the Foreign Trade Policy, the Customs departirrent

is rcquired to refer the matter to DGFT before taking rlny action. There is

nothing on record to show that any reference in this regard was made by

Customs to DGFT and that the opinion of DGFT was sought.

The impugned goods are not liable to confiscation on the ground of

violation of Para 2.37 ol the Foreign Trade Policy BIS cerrtificate is required

for thc imporl of thc impugned goods, multilunction photocopier/ prin ter

under thc provisions of Electronics and IT (requirem,:nt for compulsory

registration) order, 2072. Thc manufacturer and suppliers of the

im;pugned goods have got themselves registered under BIS in respect of

the impugned goods. Hence, the impugned goods are not prohibited goods..

'l'lrc appcllant relied on the 2O2l (91 TMl 77O (IESTAT CHENNAI

COMMISSIONER OF CUSTOMS, CHENNAI VERSUS M/S ' 
.$P

ASSOGIATBS, SRK OVERSEAS, DELHI PHOTOCOPIERS, EXqEI.

COPIBRS, CITY OFFICE DQUIPMENTS, ATUL AUTOI\4ATION PVT LTD.

nND SKYLARK OFFICE MACHINES. C.1 The l,:arned Additional

Commissioner erred in not giving an option to redeem the said goods for

home consumption after confiscation. It was submittod that even if the

goods wcre liablc to confiscation an option to redeem --he same for home

consumption on payment of fine is required to be given as the impugned

goods are not prohikrited goods. Even if presumed.that the said goods are

prohibite d, the Ie arned Additional Commissioner has the discretion to give

or not give an option for redemption of goods but after giving an option to

redeem thc impugned goods for home consumption on payment of fine. It

was sublltl?Fd that Fuffhei in case of 2O22 (2) 'lMI 367 CESTAT

CHANDIGARH BE OFFICE AUTOMATION PRODUCTS PVT LTD VERSUS

C.C. ICD PATPARGAN.J as held that the impugned gcods old and used
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MFDs are not prohibited and ordered.to release the goods lor hom$

consumption on payment of fine and penalty. It was also submitted that

the Hon'ble Tribunal in the case of Value Marks Traders Pvt. Lld. v. Cc>mmr

of Customs - 20 19 (369) A.L.T. 721 (Tri. Chennai) held that as there is no

absolute ban on import of MFDs, there is no reason as to why optior

should not be given for redemption of the same on payment of [ine.

! The Additional Commissioner wrongly imposed condition of re-export trii

giving option to He had no authority to irnpose conditions for redcrription

Reliance was placed on the following case laws- a.) 1994(12

CUS/SIIB/SCNl13l2O23-Gr 5-6-0/0 Pr Commr-Cus-Mundr

l/261186312025 ELT 724(Tribunal) b.) 2001(138) ELT 724(Tribunal) A

per settied case laws the impugned goods arc liablc to bc redct:med fo

home consumption on payment of fine of l0% and penaity of 5ol,

F The Hon'ble Tribunal in the case of B.E. Office Automation Products Pvt.

Ltd v.CC (Prev) Amritsar vide Final Order No. ClAl477'18512012-CUlDBll
I

d,ated,25.06.2012 reduced redemption fine to 1o7o anrl penalty to 5o1,. I$

the Final Order 21O2O12019 DATED 19.11.2019 by the Hon'ble CESTA'I:

, in the case of Pvpve Techserve Pvt. Ltd. V. Commissioner of Custom$

allorn ed to be cleared lbr home consllmption on pa)'moltl

as'of the importcr in simila

d
I

I

S

1'

i'iJ

I
I

\

\reoort
t'

i'were

ed in 2019 (11) TMI 906 CESTAT BANGALORE old aricl usccl MI"

$

redemption fine of 10%, duty and penalty 
-- |

I

The Hon'ble Supreme Court in the case of Delhi Photocopiers (SLd

7565/2021) stayed the confiscation of the goods importt'd u+"i

amendment of CRO on 18.03.2021 and ordered to release the said goodl

provisionally The importer vide their letter. dated 07 11 .2023 submittcri

their request letter for provisional release of the imported goods. Thi

importer submitted that they had applied for the DGFT license. fn thi
I

absence of the DGFT License. The importer relying on the Supreme Courlt

of India's ruling in Civil Appeal No. 1057 ol 2019 titled as Commissionef

of Customs versus M/s. Atul Automations Pvt. Ltd. Also, rerlicd on S.l-p N

7565/2021 in the case of M/s. Delhi Photocopiers vs. 'l'he Commissionc

of Customs (Gr.5) Chennai-ll &. Ors wherein the Apex Court allowcd Ib

provisiopal release of impugned goocls

circumstances as of the importer's.
l
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Thc learncd Additional Commissioner wrongly held ttrat the importer has

mis declared the description of goods of the imported goods. Importer has

not me ntioned the goods as 'Old & Used Flefurbished Digital

Multifunctional l)evice and that therefore, the goods are liabie for

r;onfiscati<in under section 11 1(m) of the Customs Act, 1962. The learned

Additional Commrssioner wrongly held that the importer has mis-declared .

the description of goodd o[ the imported goods in as much as the importer

has not mentioned the goods as 'Old & Used Itefurbished Digital 
I

Multifunctional Dcvice' and wrongly held that the said goods are liable for 
r

conliscation under section 1 I 1(m) of the Customs Act, 1962 on this

ground mis-declaration of old and used goods as new /fresh goods.. The

importer had ordered for/purchased new Digital Mullifunctional Device.

Thc supplier by mistake sent 'Old & Used Refurbished Digital

Multifunctional Device. It is a case of misspent of goods. No prudent

busincssrnan will purchase old and u.sed goods at the.price of new goods

and declarc the same as new. The learned Additic,nal Commissioner

wrongly hcld that the restricted goods in dbsbnce of authorization from

DGFT autho rtzation are prohibited goods and liable for absolute

corrEscation. The Appellant relies on order of the Hon'r1e Supreme Court

in the case of Commissioner v. Atul Automations P! t. Ltd. 20 19 (365)

tr.L.T. 465 (S.C.) wherein it was held that the impugnerl goods be released

cven if no authorization has been issued by the DGFI'. On one hand-he

has hcld that he found that the importation of irepugned goods is. ..'j ,
' i ,.. . r,--1,1 i:

restrictcd as pe r import policy issued by DGFT Section 3(3) of FOreigri;.::i1: i

Trade (Development and Regulation) Act, 1992 (herein,efter referred -tb hs - ]'-

F"T (D&R) Act, 1992) states that all goods which are plrhibited, restricted-: ]
I

or rcgulatcd (subject to exception, if any) for import or oxport, by an order

issued under Section 3(2) of FT (D&R) Act, 1992 shall be deemed to be

prohibite d under Section 11 of the Customs Act, l96lt, he wrongly held

that thc if goods zrre restricted or regulated for import rrr exPort, they are

p.ohibit"d goods even if there is no complete prohibition and in the instant

casc thc importcd goods are restricted as per import pr>1icy and imported

without any licence issued by DGET, thus, are "prok ibited goods" Thc

declared value was the transaction value as mentiorted in the invoice

issued by overseas supplier and hence wrongly confisc€rted under Section

I 1 1(m) of thc Customs Act, 1962.

I

!-)-,

*,]

I

I

} Goods were wrongly confiscated under section 111(d) as the impugned
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goods were not liable to be confiscation i-rnder Section I I I (d) oi tht:

Customs Act, 1962. It is. wrongly held that the importer has failed tc

ensure coFpliance with respect of the restriction imposed through the

Import Policy, The importer has complied with respcct of the rcstrictir:r'rl

imposed through the Import Policy. The view find support from the Order]
I

in 2o2r (9) TMI 183 CESTAT QHENNAI -COMMISSIONER oF CUSTOMS

VERSUS M/S S.P ASSOCIATES, ARIHANT ENTERPRIStrS, EXCEL

COPIERS, CITY OFFICE EQUIPMENTS, PHOTOFAX SYSTEMS, SKYLAI?K

OFFICE MACHINES, STAR COPIERS, SRK OVERSEAS, RANK OFFIC{

AUTOMATION, PRIUS TECHNOLOGIES, GENUINE COP]ER SYSTEMSI

AMAR ENTERPRISES, ATUL AUTOMATION PVT LTD., DF]TH]

PHOTOCOPIERS, KUTTY IMPEX, PHOTO FAX SYSTEM, (]I'tr KA\

COMPUTERS AND BEST MEGA INTERNA'IIONAL). E.1 'l'he impugnt:c

goods were not liable to be absolutely prohibited goods for irnport arrd wcrt

thus not liable to be confiscated absolutely as held by the Hon ble Suprem

Court in the case of C6mmissioner v. Atul Automations l'vt l-'td' 20 1

(365) E.L.T. 465 (S.C.) The same were wrongly confiscarted absolutcly

The learned Additional commissioner wrongly relied on orclcr In the casg

Sheikh Mohd. Omer v. Collector of Customs, Calcutta and Ors: (1970)

SCC728 1983 (13) E.L.T. 1439 (S.C.) wherein it was held that thc wordrl

(.j

'any prohibition' mean 'every prohibition' and that restriction is also a typ

of prohibition. The said case laws was considered in (2023) 2 Centax 1 1

(Tri.-Mad) -RAJAN RAN Versus COMMISSIONER OF CU-s'rOMS, CIIENNAI

c

4

wherein jewllary and foreign waq absolutely conliscated by th

adjudicating authoiity holding that the same'was prohibitcd. Thc Ilon'bl

Tribunal set aside the order oI the Commissioner [I.3. 'l'hc .learnt;

Additional Commissioner wrongly relied on the order of the Suprcme Cour

Of INdiA iN UNION OF INDIA& ORS. V M/S. RAJGROW IMPDX LLP & ORS

[Civil Appeal NO 2219 of 2021 @ SLP (C) Nq 1037 of 2o2l I held that any

goods imported in contravention of a license is Prohibited and are to bd

absolutely confiscated, with the only relaxation being re-export of goodsi

after payment of redemption fine and penalty in that case thc pcas

imported without iicense. In that case redemption for homc consumptir)rj

was denied as injury to the importer, if at all, would have been of som$

amount of loss of profit, which could always be mcasurt'd in monetarj

terms and, usually, cannot be regarded as an irreparablt: orle ernd th

inconvenience which the importers were going to sufler because ol tlr

\-.
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notific:rtions in question was far lesser than the ultimate impact on

national intercst as the markets of lndia were goin13 to be flooded with

cxccssivc quantity of the said imported peas/pulses irnd hence the goods

in question wcrc to be held liable to absolute conliscation but with a
relaxation of allowing re-export, on payment of the nr:cessary redemption

finc and subject to the importer discharging other statutory obligations

- Evcn if the impugned goods are held to be confiscar.ed in the facts and

circumstances the learned Additional commissioner was required to use

his discretion to give option to redeem on payment of fine and penalty

Re liancc in this regard is placed on the order 2023(385) ELT 657 (All)

whcrein gold was allowed to be redeemed for horrre consumption .on

paymcnt of fine and penalty

The judgement of Supreme Court of India in UNION OF INDIA & ORS. V

M/S. RA.J GRow IMPEXLLp & oRS [Civil Appeal NO :]219 of 2O2t @SLp
(c) No i o37 of 2o2l) is not applicable in this case as in rhis case the release

ol impugned goods-MFDs would not harm the Indian economy as in the

case of M/S. RA.I GROiV IMPEX LLp & ORS Rather _he present case is

covcrcd by the order of the Hon'ble Supreme Court in Commissioner v.

Atui Aulomations Pyt. Ltd. 2019 (365) E.L.T. 465 (S.C.) wherein the

impugned Goods MFDs were allowed for clearance for eome consumption

and is distinguished in Paras 44.6, 45.5, 46.4,47 1.1 , 48.1,4a.2, 67.4

67.4.1, 67.4.2, 67.1.3, 75 of this order-in case of M/S. RAJ GROW IM

- As the impugned goods are not liable to be confiscated under Section

1 1 1(d) and 1 11(m) of Customs Act, 1962, no penaitlr is imposable under

Seciion I t'Z(a1 of the Customs Act, 1962 and the penalty wrongly imposed

is liable to be set aside. Redemption fine also has beetr wrongly imposed

for rt: cxport which may please be set aside.

- Even il prcsumed but not admitted that the impugned goods are liable to

be confiscated and liable to be released for home consurrption on payment

of fine. Thcre are number of decisions of the Tribunal and High Court that

fine penalty is discretion of the authorities but disr:retion should be

excrcised judicially and in consistent manner. Therefore, the amount of

finc and penalty needs to be substantially feduced. The amount of
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Machines are not openly traded in usual course of trade. It is. difficult to

buy / sell them in any market, an)'lvhere at any time , Prolit margin on

these goods is very meagre. The Hon'ble Tribunal in the case of Navpad

Enterprises v. Commissioner of Customs- 2009 (235) eLT 376 (Tri-) hel<l

that Tribunal in the case of otd and used photocopier violation of EXIM

and in enhancement of value has been holding that l0% redemption fint:

and 5o/o penalty is reasonable, that Tribunal should not deviate and should

have reduced the redemption fine to 10% and penaliy ltt 5ol, o{,thc valuc

of the goods. The above order of the Hon'ble Tribunal was later on affirmecl

by the Hon'ble Kerala High Court rcportcd in 2009(24O) lill,'f 3ll(r. 'l'h

Hon'ble Tribunal in the case of the {gpellant itself in B.E. Otfict:

Automation Products Pvt. Ltd. v.CC (Prev) Amritsar vidc Ii-inal Orclcr No'

lAl 177-18812012-CU[DB] dated 25.06.2O12relving on the abovc

isions reduces rederrlption fine to 10o1, and penalty to 5(2,. It is praycd

t the redemption {ine and penalty be reduced l0o% and 5ol, rcspeclivclv
ir

(ji\

n

It is well settled that judicial discipline shouid be followed by all the judicial

and quasi-judicial authorities and that the decisions ol the highcr

authorities are binding on the subordinate authorities. For the vicw that'

the ordJr of the higher autho

following case laws. a.) Union

Ltd.- 1991 (ss) ELT 4ss (sc).

rities are binding, the Noticee rclies on thtr

of India v. Kamlakshi Finance Corporation

4. A.personal hearing was granted to the Appellant on 30.04.2025 following

the principles of natural justice wherein Shri B.L. Yadav, Consultant, appearcd

on behalf of the Appellant. He reiterated the submissions madt, in thti appcal. l{c

also filed additional submissions as under :-

i> The appellant imported Multifunction Devices and the impugned good

I

i

I

I

redemption fine and penalty imposecl are on highc:r sidt' ancl nrtlrirs

redUctiOn. As per lacts or-r record the goods on exarninatiott havc bt:t:rr i

lound to be old and used as declared and have been importeti for rc usr:1

and not lor rccycling. There is no supprcssion of lacts or rrrisclccltr|rrLior,l

oh the part of Appellant importer to ervadc pavmenl- ol clutr' Olcl an<l tLst,ff' 4,:

Photocopiers and old and use<l Digital Multifunction l)rinLirrg & tl,,p. ing]

I

I

I

I

r ti

I

I

PEBEONA! rrE{ryryG:

I
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were absolutely confiscated by the id Addition^l commissioner of

Oustoms, Mundra, Kutch, Mundra port & SpL Econo:nic Zone, Mundra on

the basis of the chartered Engineer report that the goods were not new

but werc refurbished and on alleged violation of the provisions of DGpr,
Ministry of Electronics and Information Technorogr (Meity) and BIS

ignoring the casc laws cited before him in support o;'the contention that
the impugned goods lound old and used were liablt.to be redeemed on

paymcnt of duty, fine and penalty or were liable to be provisionally relbased

and that the value declared being of new goods, the aotuar value of the old

ilnd uscd was lcss and various case laws were cited as mentioned in the

order and are not cfted now again here for the sakr. of brevity. The Ld.

Additional Commissioner determined the same value even after finding
that thc Impugned goods were old and used and absohrtely confiscated the
impugncd goods in violation of the judicial discipline by ignoring/not
following the decisions/judgmcnts of higher authoritir:s

On appcal having been filed, the Ld. Commissioner of Customs (Appeals),

Ahmedabad, dul1. considered the pleas raised by the appeilant and
remandcd thc case to the Adjudicating Authority requiring the

Adjudicating Autl'rority to bring on record certain deta:ls, as mentioned in
the .ordcr, which zrre necessary to ascertain the exten - of mis declaration

of good s which have bearing on the liability of i:nported goods for

confiscation and askcd the Adjudicating Authority to cause d
cxamination of goods as per Ci

oC

rcular No. 7 l2O2O-Cus

c learned Additional

{ )

I'l'hc appcllant rcqucsted th

d<'tcrminc valuc considcring that the impugned goods were old ald used'

whereas the valuc declared was that olnew goods and to allow redemption

of the goods on payment of duty, fine and penalty or to provisionally

rcleasc the goods in view of the order/decisions of Hon'ble Supreme Court

and'various. High Courts. But the learned Additional rlommissioner vide

Order in'Original No.MCH/ ADC / AKM I 263 /2024-25 I)ated 20.O1. 2025

ignoring the dircctions in the remand order and the settled case laws did

noi r.duce the value and instead of givihg an option to redeem the

impugned goods or provisionally releasing the goods, absolutely

confiscated thc impugneri goocls and imposed peniity

r ln view of the grounds of appeal and in view of the setrled case laws it is
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humbly submitted that the impugned order is liable to be set aside, th{
I

transaction value being correct is liable to be accepted in absence of any

evidence to the contrary warranting rejection of the transaction value and

the impugned goods are liable to be redeemed on payment of fine, duty

and penalty or to liable to be released provisionally as pcr lau' irr vit'r.r' o

the order of the Hon'ble Supreme Court and o,[ various High Courts cite

in the appeal memorandum. Also, even recently in the follow'ing case la

release of the like kind of goods on payment of duty, fine and pcnalty

orovisional release of the old and used MFDs have been erllowccl. Absollt
' rra'e

conliscation of the imougned goods contrary to the iollou'ing casc Iau s
--t 

.- -s ,4. .! r.r-

violation of judicial discipline and violation of Article 14 o[ the Constitutio

in not treating equaliy the similarly placed.

The Hon'ble Supreme Court in the case of Atul Autoi.natior l,td

o rdcr

Appeal

Versus Commissioner of Cust<ims (Port) vidc

14.05.2024 in Petition(s) for Special Leave to

1358012024 0 2O24(t) TMI 836-MADRAS HIGH

SKYLARK OFFICE MACHINES VERUS THE

COMMISSIONER

da Lcrl

)

SR'I'COU

No( I

M

.1

ADDI'IION

tr

In the case of appellant itself in respect ol like kind of gqr

reported as 2024 (9) TMI 847 MADRAS HIGH COURT M/S SA(IA

COPIERS, M/S MARUTI ENTRPR]SES, M/S SMART IMP

SOLUTIONS VERSUS COMMISSIONER OF CUSTOMS-ORDtr

DATED 30.04 2024
i.

In the case of appellant itself in respect of like kind of goo d S

reported as 2024 (9) TMI 1065 MADRAS HIGH COURT-M/ S

SMART IMPEX SOLUTIONS M/S S.K IMPEX, M/S SIMPLq

MACHINES M/S SP ASSOCIATES VERSUS COMMISSIONER O

CUSTOMS ORDER DATED 18.O4,2024

2024 (1) TMr 406 MADRAS HIGH COURT M/S. A1'U

CoMMoDITIES PRTVATE LTMITtrD VEr?SUS Tl-{tr COMMISSIO

OF CUSTOMS (CHENNAI II) IMPOTtl'; T}.IE ADDITION

coMrvlrssroNER oF cusToMS (GR-s), 'r'HE DFIPU

COMMISSIONER OF CUSTOMS (GR_S), CHtrNNAI oTdeT c1a1t]

4

18:12 2023
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2024 (9) TMr 630 MADRAS HrGH COURT M/S SALIM

BN'II'RPIIISBS, M/S ARKA BUSINESS SOLUTTONS VERSUS THE

COMMISSIONER OF CUSTOMS, TLIE ADDITIONAL

COMMISS]ONER OF CUSTOMS (GR-S) THE DEPUTY

COMMISSIONER OF CUSTOMS (GR-S), CIIE)NNAI C)rder dated

10.o9.2024

2024 (9) TMr 333 - MADRAS HIGH COURT-M/S. CANN OFFTCE

trQUIPMENT PRIVATE LIMITED VERSUS THI' COMMISSIONER

OF CUSTOMS, THE ADDITIONAL COMMISSIONER OF CUSTOMS

(GR-s1, Trrtr DBpUTy COMMISSIONER OF CUSTOMS (cR-s),

cHENNAT-O3.09.2024

2024 (51 TMI 812 CESTAT BANGALORE COMMISSIONER OF

CUSTOMS, BENGALURU VERSUS M/S SRI BANASHANKR

TRADERS

P R-o No. KoL/CUS/PORT/ADC/Gr.5lO7 l2o2s dated

21 .O3.2025 of the Additional Commissioner o1 Customs Kolkata

allowing provisional release of the like goods relS'ing on the order of

the various higher authorities ordering provisio:ral release of such

I

I

goods in case of party itself.

DISCUSSION AND FINDINGS:

f I havr: carefully gone.through the case records, impugn,:d order passed by

hc Adrlitional Commissjoner, Customs House, Mundra an,l the defense put

r1h by thr; Appcllant in their appeal. The Appellant has filed the present appeal

n 25-02.2025. In thc Form C.A.- 1, the Appellant has rnentioned date of

mmunica tion of the Orcler-In-Original dated 20.0 1 .202 5. as 1)0. O I . 2025. Hence

l'rc appcal has bccn lilcd within nornral pcriod of 60 days, ar; stipulated under

cct.ir>n 128(1)of thc Cusloms Act, 1962. The appellant has s "rbmitted a copy of

he 1'R 6/(iAR7 Challan No.8007 dtd 05.03.2024 towards payment of pre-

eposit of Rs. 3o,o0o/- which is more than @7.5% of the disputed amount of

nalty i.e Rs. 2,00,o00/ -, under thc provisions of Section l2')E of the Customs

\..*
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5.1 On going through th'e rhaterial available on record, I find that fo.llowlng

issues sre to be decided in the instant appeal:-

Whether the impugned order wherein thc acljudicating artthorilt'h:r

rejected the request of the Appellant for provision.rl rt'lcase ol goc'cl

in the facts and circumstances of the case, is legal and propcr o

otherwise.

S

S

11. Whether the impugned order wherein the adjudicating authority has

ordered for confiscation of the goods under Section 1 1 1(d) and I 1 1 (m)

of the Customs Act, 1962 and impositio,n of redemption fine of Rs'

2,5O,OOO I - under Section .1.25 of the said Act lor re export , in the

facts and circumstances of.the case, is legal and propcr or otherwist

Whether the impugned order wherein the adjudicatlng :ruthority has

imposed penalty of Rs. 2,00,000/ on the Appellant undcr Sect l OIlr

112(a)(i) of the Customs Act, 1962 , in the facts and ,,i..umst,nc"- ui

1l
E the case, is legal and proper or otherr.l'ise

Firstly, I take up the issue of provisional release oI goods. In this rega rci

the Appellant has filed additional submissions wherein they havc submitted a

copy of Provisional Release Order No. KoL/CUS/POR'|'/ ADC/tir.5l07 /20)5

dated 21.03.2025 of the. Additional Commissioner of Customs, Kolkata in thcir

*

own case. on going through the said Qrder for provisional release, it is observed

that the Additionai commissioner has allow-ed provisional release of the like

goods relying on the order ol lhe Hon'ble Supremg Court datcd 28.71.2024 in

case of M/s. Atul Automation Pvt Ltd. The Appellant has placecl rclizrncc on thc

said orcler. However, I find that the adjudicating authority has no occasion Lo

consider the same during the adjudication proceedings. Hence, I find that t:ntirc

facts are not available on records to decide the issue on the basis o[ submissic,ns

made by the appellant. Copy of appeal memorandum was also sent to tht:

jurisdictional officer for comments. However, no response Llave been receivcd

from the jurisdictional office. Therefore, I find that remitting the casc to thc

adjudicating authority for passing speaking order on the above submissiotrs

made by the Appellant becomes sine qua non to meet the errcls of justice 
'
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Act, 1962. As the appeal has been filed within the stipr-rlated tirnc'limit arra u il.t]
I

lhe mandatory pre-cleposit. it haS bren atlmitted ant.l beint lzrk( n tll) lul rlisp,,sul.l
I
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A'r:cordinglv, thc r:asc is required to be remanded back, in t<:rms of sub-section

(3) of Sr:ctron 128A ol thc Customs Act, 1962, for passing fresh order after

considering the submissions made by the appellant as discussed above in the

liglrL ol tlrt' rrrdt r o[ f hr Hon'ble Supreme Courr daLed 28.1L2O24 in case of

M/s. Atul Automation Pvt dtd and also by following the principles of natural

usticc. In this rcgard, I also rely upon the judgment of Hon'ble High Court of

Gujarat in case of Medico Labs - 2OO4 (173\ ELT 117 (Guj.), judgment of

Hon'ble Bombay High Court in case of Ganesh Benzoplas,t Ltd. [2O2O (37 4l

Ir.L.T. 552 (Bom.)l and judgments of Hon"ble Tribunals in ca.se of Prem Steels

I). Ltd. [ 2012 TIOL- 1317-CESTAT-DtrL] and the case of Harvkins Cookers Ltd.

12012 (284) E,.L.T. 677(Tri. - De1)j wherein it was held that Commissioner

(Appcals) has powcr to remand the case under Section-35A(3) of the Central

ise Act, 1944 and Section- 1 28A(3) of the Customs Act, 962,

Accordingly, thc appe al filcd by the appellant is allowed' by way of

No. S /.49 - s7 7./ CUS/ MUN/ 2 o24-2W
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Thc Chief Commissioner
Ahmedabad.

of Customs, Gujarat, Custom House,

The Pr. Commissioner of Customs, Customs House, Mundra.
'lhe Additional Commissioner oI Customs, Custom House, Mundra.
(luard I,'ilc.
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