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Ieyd Ui e BT H. 9 fgAied | 0.1.0. No. 35/ADC/VM/O&A/2023-24, dated 18.05.2023

ARISING OUT OF passed by the Additional Commissioner of Customs,
' Ahmedabad.
ORDER - IN - ORIGINAL NO.
U 3SR TRT HA Bt feATd
q ORDER- IN-APPEAL ISSUED ON: 21.05.2025

M/s. B. N. Engineering Works,
5] WATSWA%@ESS oF 1ue | B/10/3. Zaveri Industrial Estate,
Behind Kathwada GIDC Estate,
e i Singarva Road, Kathwada,
Ahmedabad - 382 430.

1. | 78 uid 39 sfe & fsit SuanT & forg w4 <t St & e = a5 i far man @,

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | HTRIew ST 1962 B URT 129 1 St (1) @Y1 TR & rehi= Faferaa Ao & gl &
TR | $Ig AR S TS A U DI Ted HeHH Xl 81 dl 3 S 31 Wy B aRg & 3
T & Siex IR ARIa/Aga 9ia (3mded Gy, fas warea, Rrea faum) dwe ant, 78
feeht &Y gteror simaes URgd 3% 9@ 6.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

Frafereaa Ta=d 3me=/Order relating to :
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N & U | ATad PIs HId.

(a)

any goods imported on baggage.

IR | TATd B3 o (P4l arg- A aTel T Afh=T YR A ST Twaed I W I 7 ¢ JTd
T I T VI TR IR &1 & forg 3riféra Ard IaR 9 91 R T I 00 RITH UR Id T
Tl B AT H ruférd A S S 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

(M

Hrarres fuf~am, 1962 F AT X ad1 ITS S F91¢ 7¢ FFraat & dgd Yo arusit st

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

TANEHUT 3ATde U WiTd (AaTac | AfAfEe uRed ¥ wRgd &A1 g1 oRiss St S9!t oI
Y st ok 39 & a1y Pt s doav g Tifee :

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(P)

BIC BI Tae, 1870 P HE H.6 AT 1 & 9 AUl T 7T AR 39 M B 4 Ui,
e te ufa & varg U9 &Y ey Yoo fede o g1 9.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule e
1 item 6 of the Court Fee Act, 1870. / [,

(M)

TG ST & SraTal GTd el TG 1 4 Uled, afe gt

(b)

4 copies of the Order - In - Original, in addition to relevant documents, if any

T1&0T & forg 3mde ot 4 ufaat

(©

4 copies of the Application for Revision.

TARYET 3TaS STaR B34 & [ore WHHIRed ST, 1962 (ammﬁfua)ﬁﬁﬁfﬁauﬂwa’ram
Rite Wi gve sradtaix Rifdy wal & hid arefi amar @ # %, 200/~ &t 1 A7 )41 %.1000/-
(FUT TS g9R 4, 51 ft arwar 818 iR e & uwie gare a6 3t giufaai.
Tfe Y[eeh, /T AT AT, @T4T 74T &8 @1 ARISHR FUT TH a9 1 39 A Ol T B &

FUH .200/- 3R Tfe T @@ | 3ifUe g1 af B & U H 3.1000/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

e 9. 2 F HTHE! & SHETAT =T AT & Gra § g BIg TR 59 M | 3Med
e ST 51 df d WIHTRIes AT 1962 Tt URT 129 T (1) & e wid wtu.-3 & Harges,
ﬁumwﬁvﬁmmmﬁaﬂm%wwﬁuﬁ%ﬁﬁw e BT Hhd &

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

,ﬁumwaﬁmm Customs, Excise & Service Tax Appellate Tribunal,
rdiferasifiramur, ufgdt a=fta de West Zonal Bench
§Hi ﬂﬁﬁa@ﬂﬁﬁ Haq, Mdpe TRETR qd, 2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
SR, HgHQIAIG-380016 Asarwa, Ahmedabad-380 016

wn

Hrareyes HATATH, 1962 B URT 129 T (6) F 314, FARe ST, 1962 BT URT129T (1) S
e erfter & v FufafeEa Yoo wau 91 wifee- (

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -
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@) | 3rdter | I ATH | oI5 [ SIHTRIed SIS §RT JIAT T Yoo MR T adT Tt
T <8 $1 THH UTd ARG FUQ IT 3T HH 1 dl TP 8K $UT.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

@) | 3rdier ¥ e =rd qreet # Sigi forelt Hargres SiftrnTit gRT /I T4 Yoo SR TS qUT TRIET
T &S B YHH UTd aRd T 0T ¥ U 31 afehT 3 war ag & Sifte 7 81 df; U™ 89k 3¢

(b) | where the amount of duty and interest demanded and penalty levied by any officer of =~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

@T | Srdter | FrERId AT | wgT [t THmRIes SifUe R gIRT AT T Y[ow 3R TSt a7 eiTaT
T &8 B T H T 914 0T | A& 1 Y 38 g9 $UT.

(c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(¥) | 39 MG & 935 B & A AN T Yed & 10 % A& B WR, 951 Yo 1 Yeb Ud &8 (91
FEAESH10 % 3MET PR W, 961 Hacl 4 [9a1e § 3, 31dfier a1 S|

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Iad ATUFTH B YRT 129 (T) F 3T Srdiet WTUHR0r & THE SR Yd® 3ded U3- (P) Ad
TSI & fore ar Trafoat Ht gurA & fore ar forsdt o=yt & fore fove 1w erdier - - sruar
a@%:mmmﬁmmﬁéq%?mmmﬁﬁ%WUMWﬁmwwﬂwm
iy

x nder section 129 (a) of the said Act, every application made before the Appellate Tribunal-

, (a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

g (b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

1s M/s. B. N. Engineering Works, B/10/3, Zaveri Industrial Estate, Behind Kathwada GIDC
Estate, Singarva Road, Kathwada, Ahmedabad - 382 430 (hereinafter referred to as the ‘appellant”)
have filed the present appeal against the Order-In-Original No. 35/ADC/VM/ O&A/2023-24 dated
18.05.2023 (hereinafter referred to as the ‘impugned order’) passed by the Additional
Commissioner of Customs, Ahmedabad (hereinafter referred to as the ‘adjudicating authority”).

2, Facts involved in the appeal, in brief, are that the appellant had imported used Plastic
Injection Molding Machines (hereinafter referred to as the ‘impugned goods’) falling under
Customs Tariff Item No. 84771000 and filed following Bills of Entry at ICD, Sanand, Ahmedabad:

Table-1
Sr. | Bill of Entry | Particulars of foreign | Country of Origin | Out of Charge
No. | No. & Date supplier mentioned in the | Date
BoE as well as
Supplier’s Invoice
1 | 3607925 Swein Enterprise Co. Taiwan 24.06.2019
dated Ltd., Taoyuan City, i
11062019 | Taiwan P TSN
2 9676865 Swein Enterprise Co. Taiwan 04.12.2020 7| ¥
dated Ltd., Taoyuan City, (2] g
23.11.2020 Taiwan Vg ©
3. The impugned goods were cleared on payment of Customs duties, but Antl-Dumplnthfty* vl

(hereinafter also referred to as ‘ADD”) was neither assessed in the Bills of Entry nor paid by the
appellant. Subsequently, on analysis of data related to imports under CTI 84771000 it was
revealed that the impugned goods originating in or exported from Chinese Taipei attract ADD as
per Notification No. 09/2016-Cus (ADD) dated 15.03.2016 (hereinafter referred to as the
‘impugned Notification”). Therefore, vide letter dated 02.03.2022, the appellant was asked to pay
the applicable ADD along with interest. The appellant, vide letter dated 05.03.2022, replied that
the imported machines are of Taiwan Origin and in the said Notification “Taiwan” is not
mentioned and so, as per their knowledge, ADD is not leviable.

4. Vide another letter dated 08.04.2022, it was communicated by the Customs Department to
the appellant that the word “Chinese Taipei” is the term used in various international organizations
and tournaments for groups representing the Republic of China, a sovereign state commonly
known as “Taiwan”. Further, in an informal setting, the term Taiwan is directly used, while
Chinese Taipei is used strictly as a formality. The World Trade Organization, the World Health
Organization etc. were using the term “Chinese Taipei”. Thus, the appellant was again asked to
pay the ADD with interest.

5 As the appellant has not paid the ADD, a Show Cause Notice bearing F.No. VIII/10-
45/1CD-SND/O&A/HQ/2022-23 dated 03.11.2022, was issued, infer alia, for demand and
recovery of ADD amount of Rs.7,39,765/- along with IGST amount of Rs.1,33,158/-, totaling to
Rs.8,72,923/-, under Section 28(4) of the Customs Act, 1962, along with interest under Section
28AA and penalties under Section 112(a) & 112(b) and/or 114A ibid.
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6. The said SCN has been adjudicated vide the impugned order. The adjudicating authority
observed that as per the Notification No. 09/2016-Cus (ADD) dated 15.03.2016, all kinds of Plastic
Processing Machines or Injection Moulding Machines used for processing or moulding of plastic
materials, having clamping force not less than 40 tonnes and equal to or less than 3200 tonnes,
falling under CTH 84771000, originating in or exported from Chinese Taipei, Philippines,
Malaysia and Vietnam, are leviable to Anti-Dumping Duty at various rates, as per the said
Notification. In the impugned order, it has been further observed that it is not in dispute that the
goods ‘used plastic injection moulding machine’ are imported from Taiwan and the Country of
Origin of the imported goods is Taiwan. However, the adjudicating authority observed that
“Chinese Taipei” representing the Republic of China commonly known as “Taiwan”; and that
“Chinese Taipei” is other name of “Taiwan” and thus, ADD is leviable on the impugned goods.
The adjudicating authority further observed, the fact that “Chinese Taipei” is “Taiwan™ could be
ascertained easily in the present information era; and no further discussion is required to prove
Taiwan as Chinese Taipei.

7. As regards, the ‘relevant date’ for the calculation of time-limit for issuing demand under
Section 28(4) of the Customs Act, 1962, it has been mentioned in the impugned order that the said
SCN issued within 5 years, is not hit by limitation.

8. In view of the above observations, the adjudicating authority has confirmed the demand of
Customs Duties amounting to Rs.8,72,923/- under Section 28(4) of the Customs Act, 1962, with
interest under Section 28 AA, imposed a penalty of Rs.8,72,923/- under Section 114A and imposed
ption fine of Rs.2,50,000/-, in lieu of confiscation, under Section 125(1) of the Customs
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eing aggrieved, the appellant has filed the present appeal on 18.07.2023. In the Form
he date of communication of the Order-In-Original dated 18.05.2023 has been shown as
.2023. Thus, the appeal has been filed within normal period of 60 days, as stipulated under
Section 128(1) of the Customs Act, 1962. The appellant has submitted self-certified copies of the
T.R.6 Challan No. 1163 dated 13.06.2023 for Rs.55,483/- and No. 1189 dated 18/19.07.2023 for
Rs.9987/- totally amounting to Rs.65,470/- towards payment of pre-deposit calculated @7.5% of
the disputed amount of duty of Rs.8,72,923/-, under the provisions of Section 129E of the Customs
Act, 1962. As the appeal has been filed within the stipulated time-limit and with the mandatory
pre-deposit, it has been admitted and being taken up for disposal on merits.

10.  The appellant has filed the present appeal mainly on the following grounds of appeal:

10.1 The impugned order is self-contradictory insofar as the charge of mis-declaration is
concerned. Once it is held that "Chinese Taipei" and "Taiwan" are one and the same (though the
notification does not contain any such explanation), the declaration made by appellant in the Bills
of Entry that the origin of goods is “Taiwan” cannot be treated as incorrect in any manner. Hence,
the charge of mis-declaration would not survive. On this basis, the appellant has submitted that
the goods are not liable for confiscation under Section 111 (m) of Customs Act, 1962.
Consequently, imposition of redemption fine under Section 125 (1) ibid would become untenable
in the eyes of law. Even otherwise, goods are not available for confiscation and hence, no fine is
leviable.

10.2  Further, it is a settled law that a Notification has to be read plainly and without intendment.
The Notification under consideration does not name “Taiwan” nor it would contain an explanation
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that “Chinese Taipei” (specified therein) and “Taiwan™ (which is not specified) is one and the
same. Hence, the appellant having declared Taiwan for which there was neither any mention in
the Notification nor EDI system would capture Taiwan for the purpose of charging Anti-Dumping
Duty. All material particulars, including goods, were duly examined by the concerned officers
and were found tallying. On this ground, the appellant would say and submit that demand of ADD
is not tenable in the eyes of law.

10.3  The appellant further submitted that in the eventuality where Ld. adjudicating authority has
held that “Taiwan”, which was undisputedly declared by appellant in the Bills of Entry, and
“Chinese Taipgi” specified in the Notification are one and the same, there can be no justification
in the charge of mis-declaration and/or suppression for declaring “Taiwan” in the Bills of Entry.
Even otherwise, the declaration made by the appellant was on the basis of documents like invoice,
bill of lading etc., received from the overseas supplier. Therefore, on this ground also, the
appellant submitted that invocation of extended period of limitation is not tenable in the eyes of
law.

Personal Hearing:
11.  Personal Hearing in this matter was held on 30.04.2025, which was attended by Shri Vikas
Mehta, Consultant. He reiterated the submissions made at the time of filing of appeal. Further,
vide email dated 30.04.2025 he, inter alia, placed reliance on the Order-In-Appeal No. AHD-
CUSTM-000-APP-324-24-25 dated 04.03.2025 passed by the then Hon'ble Commissioner of
Customs (Appeals), Ahmedabad, in the case of M/s. R. B. Plastic Machines, Ahmedabad. He
further submitted that in similar facts and circumstances, it has been infer alia held in said Order-
In-Appeal that there is no mis-declaration regarding country of origin and the demand is 1
barred having been issued beyond two years from relevant date. He prayed to gi
consideration to the said Order-In-Appeal dated 04.03.2025.

Findings: &) _“/

12. T have carefully gone through the facts of the case and written as well as oral subm\isélargs,w ™ //
made by or on behalf of the appellant. I find that two issues are to be decided in the present appeﬁl"“" ”

as under:

Issue-1: Whether the Country of Origin declared by the appellant as “Taiwan”, can be treated as
“Chinese Taipei” for the purpose of levy of ADD on the impugned goods.

Issue-2: Whether the impugned order confirming demand of Anti-Dumping Duty by invoking
extended period of limitation under Section 28(4) of the Customs Act, 1962, and imposing penalty
under Section 114A ibid, is legal and proper or otherwise. Further, whether the impugned goods
are liable for confiscation under Section 111(m) of the Customs Act, 1962, or otherwise.

Now. I record my findings on each issue, as under.

Issue-1: Regarding Country of Origin

13 I have gone through the said Notification No. 9/2016-Cus (ADD), dated 15.03.2016, and
find that under the column (5) regarding “Country of Origin”, the name of the Country has been
mentioned as “Chinese Taipei” at Sr. Nos. 1 to 4 of the Table therein, without mention of the
Country’s name as “Taiwan”. Whereas, I find that in another Notification No. 79/2011 - Cus,
dated 23.08.2011 imposing ADD on Caustic Soda, the Country’s name has been shown as “Taiwan
(Chinese Taipei)”. In the amending Notification No. 46/2016 - Cus (ADD), dated 19.08.2016, to
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the Notification No. 79/2011 - Cus, dated 23.08.2011, the country’s name has been mentioned as
“Chinese Taipei (Taiwan)”. Whereas, in the present case, in the Notification No. 9/2016-Cus
(ADD), dated 15.03.2016, the name of the Country of Origin has been mentioned as “Chinese
Taipei” without mention of the name “Taiwan”.

14.  Ifind that "Chinese Taipei" refers to the same geographic and political entity as "Taiwan."
but the terms are used in different contexts. “Taiwan” is the common name used to refer to the
island and the political entity officially known as the “Republic of China” (not “Peoples Republic
of China”). Whereas, the term “Chinese Taipei” used in many international organizations, like the
International Olympic Committee, due to political sensitivities surrounding Taiwan's status. In
view of the above position, I agree with the findings of the adjudicating authority that “Chinese
Taipei” is other name of “Taiwan’ and thus, ADD was leviable on the impugned goods. However,
due to non-mention of the word “Taiwan” in the Notification No. 9/2016 - Cus (ADD), dated
15.03.2016, it appears that the appellant as well as Customs officers may not be able to know at
the time of import and clearance of goods that ADD was leviable on the impugned goods. Thus,
I am of the view that the Country of Origin declared by the appellant as “Taiwan” can be treated
as “Chinese Taipei” for the purpose of levy of ADD on the impugned goods.

Issue-2: Regarding extended period of limitation and imposition of fine and penalty

15.  Inthe present case, the ‘relevant date’ for calculation of time-limit under the provisions of
Section 28 of the Customs Act, 1962, is the date of ‘out of charge’ of respective Bills of Entry. as
prescribed in the Explanation 1(a) to Section 28 of the Customs Act, 1962. The said dates are as

Table-2
Bill of Entry | Differential | Out of Charge | Date of Show Remarks
No. & Date duty Date Cause Notice
demanded
3607925 Rs.4,39,841 | 24.06.2019 03.11.2022 | SCN issued beyond
dated normal period of 2
11.06.2019 years
2 19676865 Rs.4,33,082 | 04.12.2020 03.11.2022 | SCN issued within
dated normal period of 2
23.11.2020 years
TOTAL Rs.8,72,923

16. Text of the relevant provisions Section 28 of the Customs Act, 1962, is reproduced below
(underline supplied):

“SECTION 28. Recovery of duties not levied or not paid or short-levied or short-paid or
erroneously refunded. — (1) Where any [duty has not been levied or not paid or has been
short-levied or short-paid] or erroneously refunded, or any interest payable has not been
paid, part-paid or erroneously refunded, for any reason other than the reasons of collusion

or any wilful mis-statement or suppression of facts,—

(a) the proper officer shall, within [two years] from the relevant date, serve notice on

the person chargeable with the duty or interest which has not been so levied [or paid] or
which has been short-levied or short-paid or to whom the refund has erroneously been

A
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made, requiring him to show cause why he should not pay the amount specified in the
notice;

[Provided that before issuing notice, the proper officer shall hold pre-notice
consultation with the person chargeable with duty or interest in such manner as may be
prescribed;]

(4) Where any duty has not been [levied or not paid or has been short-levied or short-
paid] or erroneously refunded, or interest payable has not been paid, part-paid or
erroneously refunded, by reason of, —

(a) collusion; or

(b) any wilful mis-statement; or
(c) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter, the
proper officer shall, within five years from the relevant date, serve notice on the person

chargeable with duty or interest which has not been [so levied or not paid] or which has
been so short-levied or short-paid or to whom the refund has erroneously been made,
requiring him to show cause why he should not pay the amount specified in the notice.

(10B) A notice issued under sub-section (4) shall be deemed to have been issued under
sub-section (1), if such notice demanding duty is held not sustainable in any proceedings
under this Act, including at any stage of appeal, for the reason that the charges of collusion
or any wilful misstatement or suppression of facts to evade duty has not been established

against the person to whom such notice was issued and the amount of duty and ',t-'héif-.f'_-"' ‘

interest thereon shall be computed accordingly. Ay

Explanation 1. - For the purpose of this section, “relevant date” means - 724

(a) in a case where duty is not levied or not paid or short-levied or short-paid or
interest is not charged, the date on which the proper makes an order for clearance
of goods;

7

17.  From the above-mentioned statutory provisions, it is very clear that for issuing SCN under
Section 28(4) of the Customs Act, 1962, there should be “collusion” or “wilful mis-statement” or
“suppression facts” on part of the appellant. In the impugned order, it has been held that the
appellant has made willful mis-declaration with intent to evade payment of duty. So, I shall
examine whether the appellant had given any wilful mis-statement or mis-declaration, which
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resulted into non-payment of ADD. I find that in the Commercial Invoice Nos. SW20190508.
dated 08.05.2019 and SW20201019, dated 19.10.2020, both issued by M/s. Swein Enterprise Co.
Ltd., Taoyuan City, Taiwan R.O.C., the Country of Origin has been mentioned as “Taiwan”. In
the respective Bills of Lading, the Port of Loading has been mentioned as “Keelung, Taiwan™. In
both the Bills of Entry, the Country of Origin, has been declared as “Taiwan”. Thus, I find that
the appellant has declared the Country of Origin as “Taiwan” and as the country “Chinese Taipei”
and “Taiwan” are one and same, I am of the considered view that the appellant even after knowing
the said fact wilfully paid lower duty.

18.  Theissue regarding applicability of extended period of limitation, for wilfully paying lower
duty is no more res-integra and the same has been settled. Suffice it would be to place reliance on
the below decisions.

18.1 Itis settled law that whether there was suppression of facts is a question of fact and not of
law - Whether a party is guilty of suppression of facts or not is a question of fact. It does not per
se give rise to substantial question of law - Kushal Fertilisers v. CCE (2009) 238 ELT 21 (SC) -
relying on Larsen & Toubro v. CCE (2007) 8 STT 403 =211 ELT 513 (SC).

18.2 From the above judgements, I hold that there can be no straight jacket formulae to
determine whether extended period can or cannot be invoked in a particular case and the same
being a question of fact has to be decided on a case to case basis. I further observe that, there is no
estoppel in law in taxation matters and merely because a view is taken earlier does not imply the
same to be perpetuated in all times in the future. I place reliance on the case of Dunlop India Ltd.
& Madras Rubber Factory Ltd. Vs Union of India And Others (1983 (13) E.L.T. 1566 (S.C.))
rein the Hon’ble Supreme Court held that there is no estoppel in law against a party in a

“40. There is, however, no estoppel in law against a party in a taxation
matter.”

ilful mis declaration for which extended period of limitation can be invoked against the
importer.

18.3 In Visen Industries Ltd. Versus Commissioner Of Customs (2017 (354) E.L.T. 319 (Guj.))
the Hon’ble Gujarat High Court confirmed the invocation of extended period when exemption was
claimed due to incorrect declaration of country of origin. The relevant para’s thus:

“2.1 The assessee had imported a chemical called Butyl Acrylate
Monomer sometime in September, 2006. As per the then prevailing policy,
if the origin of the goods was Singapore, under exemption notification
73/2005, the importer would be spared customs duty. The assessee
claiming that the origin of import was Singapore claimed and was granted
such exemption. The goods were supplied through one Marubeni
Chemicals Asia Pacific Private Limited. However, the Customs authorities
in India received intelligence from Singapore that the said agency had
forged the certificate of origination of goods. The goods had actually
originated from Taiwan and Korea but were falsely claimed to have
originated from Singapore for claiming exemption. It appears that upon
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receipt of such intelligence, investigation also commenced at the hands of
the Customs authorities on 28-12-2006.

4. In the result, appeal is dismissed.”

The above view has attained finality as the taxpayer appeal is dismissed by the Hon’ble Supreme
Court in Visen Industries Ltd. v. Commissioner - 2018 (360) E.L.T. A184 (S.C.).

18.4  In Sun Microsystems India P. Ltd. Versus Commissioner Of Cus., Bangalore (2016 (339)
E.L.T. 475 (Tri. - Bang.)) the Hon’ble Tribunal upheld the extended period and penalty where in
an attempt to pay lesser Customs duty, imported goods were consciously undervalued and
necessary facts as to various agreements between the assessee and supplier were suppressed. It
was also held that since the extended period was invocable on establishment of suppression of
facts, mandatory penalty under Section 114A of Customs Act, 1962 was imposable.

18.5  Similarly, the imposition of extended period was upheld by the Hon’ble Tribunal in
Montana Valves & Compressors (P) Ltd. v. Commissioner (2000 (116) E.L.T. 220 (Tribunal)) on
account of deliberate act of the taxpayer. The said view has attained finality as the Hon’ble
Supreme Court has dismissed the appeals in Montana Valves & Compressors (P) Ltd. v.
Commissioner (2002 (145) E.L.T. A164).

19. In the impugned order, it has been alleged that it was the responsibility of the appellant to
properly self-assess the duty; and as they had not made proper self-assessment and not paid the
ADD, there was mis-declaration and intention to evade payment of duty. I find that the reasoning
given in the impugned order to invoke extended period of limitation is proper and legal. I agree

that in this era of self-assessment, it was the responsibility of the appellant to properly self-assess ...
the duty under Section 17(1) of the Customs Act, 1962 and when incorrect exemption is claimied =" 7,

due to wrong country of origin the department is not precluded from invoking the extended i;__e"riéd
of limitation. [

20. In the present case also, the appellant has clearly failed to discharge ADD even aftér fully

knowing that the goods were imported from Chinese Taipei and subject to the ADD. Therefé‘re, I8 > -~

am of the considered view that the charge regarding willful mis-declaration on part of the appellant
is sustainable and extended period of limitation under Section 28(4) of the Customs Act, 1962, is
invokable in the present case.

21. I also observe that antidumping duty is a trade remedy measure designed to countenance
dumping, imposition of which is authorised under the WTO Agreement, to which India is a
signatory, and also under the national law. Its economic rationale is that with greater liberalisation
of international trade, domestic industry needs to be protected against unfair trade practices. Thus,
it is of utmost significance to levy such duty to save the domestic industry from dumping and give
them a level playing field. In CCE v. G M Exports (2015) 1 SCC 91 = 62 taxmann.com 184 = 324
ELT 209 (SC) it was held that anti-dumping law is a salutary measure which prevents destruction
of our industries.

22. In the impugned Notification, the name of the country “Taiwan” has not been mentioned,
instead the name “Chinese Taipei” has been mentioned. Whereas, in another Notification No.
79/2011-Cus dated 23.11.2011 imposing ADD on Caustic Soda, the name of country has been
shown as “Taiwan (Chinese Taipei)”. In the impugned order, it has been observed that the fact
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that “Chinese Taipei” is “Taiwan” could be ascertained easily in the present information era.
Under this situation, I find that there is sufficient justification for invoking extended period of
limitation and demand ADD from the Appellant.

23.  In view of the above position, I am of the view that invocation of provisions of Section
28(4) for demand of Customs duty is sustainable in the present case. In this regard, I also place
reliance on the decision of the Hon’ble Gujarat High Court in Pooja Tex Prints Pvt. Ltd. Versus
Addl. Commr. Of C. Ex. & Cus. & S.T., Surat-I (2019 (365) E.L.T. 42 (Guj.)) wherein demand
was confirmed invoking extended period when evasion was deliberate.

Discussion regarding Redemption Fine and Penalty

24.  Asregards imposition of penalty and fine, I find that in the SCN, penalty has been proposed
under the provisions of Section 112(a) & 112(b) and/or 114A of the Customs Act, 1962. In Para
13.12 of the impugned order, fifth proviso to Section 114A has been referred, which prescribes
that where any penalty has been levied under Section 114A, no penalty shall be levied under
Section 112 or Section 114. As the adjudicating authority has imposed equal penalty under Section
114A, no penalty has been imposed under Section 112 in the impugned order due to the fifth
proviso to Section 114A. Now, as I have upheld the duty demand under Section 28(4), I confirm
the penalty under Section 114A inasmuch as both provisions relate to non-payment of duty on
account of collusion or wilful mis-statement or suppression of facts, which are applicable in this
case. Since the demand invoking extended period is upheld, the proposal regarding confiscation
of goods under Section 111(m) is also found to be sustainable and also the order for imposition
Redemption Fine in lieu of confiscation under Section 125 of the Customs Act, 1962, found to be
sustainable.

25.  Inview of the above discussion, I pass the following Order.
Order:

I reject the appeal filed by the appellant and uphold the impugned Order-In-Original No.
35/ADC/VM/O&A/2023-24, dated 18.05.2023 passed by the Additional Commissioner of

Customs, Ahmedabad.

(AMIT GURTA—

Commissioner (Appeals)
Customs, Ahmedabad

: Date: 21.05.2025
F.No. S/49-240/CUS/AHD/2023-24

By e-mail [As per Section 153(1)(c) of the Customs Act, 1962]

To

M/s. B. N. Engineering Works,

B/10/3, Zaveri Industrial Estate,
Behind Kathwada GIDC Estate,
Singarva Road, Kathwada,

Ahmedabad - 382 430.

(email: dhananibhavesh7@gmail.com )
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Shri. Vikas Mehta, Consultant,

M/s. D’Legal (Advocates and Consultants),
B-1902, Parijat Eclat, Behind Iskcon Temple,
S. G. Highway, Ahmedabad - 380058.
(email: vikas@dlegal.in )

Copy to:

1. The Chief Commissioner of Customs, Ahmedabad Zone, Customs House, Ahmedabad.
(email: ccoahm-guj@nic.in )

o

The Pr. Commissioner of Customs, Ahmedabad. (email: cus-ahmd-guj@nic.in , rra-
customsahd@gov.in )

. The Additional Commissioner of Customs, Ahmedabad (email: cus-ahmd-adj@gov.in )

wo

4. The Deputy/Assistant Commissioner of Customs, ICD-Sanand, Ahmedabad (email:
customs-sanand(@gov.in )

5. Guard File.

Page 12 of 12



