F.No. S/49-540 to 542/CUS/AHD/2025-26

Jargres (Ui e e, SEHaEG
OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD
aneft TR 4th Floor, 88! fSf&T HUDCO Building, $%R Ha IS Ishwar Bhuvan Road,
FaXTYRT Navrangpura, 3{8HaI8IG Ahmedabad — 380 009.

TIHTY SHHID Tel. No. 079-26589281
DIN- 2026037 1MN0O00000A4 15

& HIsd 9T FILE NO. F.No. S/49-540 to 542/CUS/AHD/2025-26
(03 Appeals)

OISR YT ORDER-IN-
APPEAL No. (dHrg[es sifafas,

g 1962 P! YRT 128F & A7) AHD-CUSTM-000-APP- 770 to 772-25-26
(UNDER SECTION 128A OF THE
CUSTOMS ACT, 1962):

SHRI AMIT GUPTA

1 UTﬁ'ﬂFdf PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
) fgie DATE 30.03.2026

REATGRRINEIEE 14 g feqie | Reassessment of following 03 Bills of Entry filed

with Customs, Thar Dry Port, ICD-Sanand.
g ARISING OUT OF (Reassessment without Speaking Order):
ORDER - IN - ORIGINAL NO.

Sr. Appeal No. BE No. BE Date
No.

1 | 540/25-26 6584585 29-12-25 |
541/25-26 6827876 11-01-26 |
3 542/25-26 6550619 26-12-25

3dier ST SR HXA @i [T
ORDER- IN-APPEAL ISSUED 30.03.2026
ON:
/: iar __‘

Page 10f 19 e




F.No. S/49-540 to 542/CUS/AHD/2025-26

5]

M/s. Arfin India Ltd.,
Sriicieh &1 ATH d Tal Plot No. 118/1,2,3,4 and Plot No. 117/3,6.7,
NAME AND ADDRESS OF THE Ravi Industrial Estate, B/h. Hotel Prestige,
APPELLANT: Bileshwarpura, Chhatral,

Dist. Gandhinagar — 382729.

I T wia 39 safea & et Iuai & fore qua # &1 sl @ fore 19 g8 S a7 B,

This copy is granted free of cost for the private use of the person to whom it is issued.

Harges Jffam 1962 = URT 129 SV SN (1) (TuT ) F HUT Frarerad AT WA B TE
IS oafeRt § SN | HUA BT 16w HeGH HYAT 81 6 T8 AW F Wi &) i & 3 W & o

mwﬁa;?ﬂﬁamﬁa?mﬂw fast wamery, (Rrea fvm) wwe anf, 78 Reh & gadteror smdew
| A R T8,

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New Delhi
within 3 months from the date of communication of the order.

fFrafafed wafRa sméworder relating to -

A & =0 T amaad o A,

(@)

any goods imported on baggage.

HIRE H STATd B g [Pul aTe 8 aral 741 Afe WRd 8§ 3% T=aad AT U3 a1 7 T 07 139
TS YT R JAR W1 & forg rifgra #rer SaR 7 &I W) 97 39 Tas R UX a1 T WIS B 64
SfEra wre & s 8.

any goods loaded in a conveyance for importation into India, but which are not unioaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

Hargres ifuf~raw, 1962 & JeOTY X qYT IS AU TATT T (90T & q8d Yo aoh B A,

(€

‘Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

|
|

3.

| GO ST U TG FrawTae § [T WReY § Wegd ST ORT (S i Sud offg @ o |
IR 39 & wry Prafif@a srem gaw g ok

The revision application should be in such form and shall be verified in such manner as may be specified in the
relevant rules and should be accompanied by -

®I< B TaE, 1870 & WG H.6 TGN 1 b U [UITd [P 7T SR 39 HTST F1 4 Wiedi, oreia T
ufd ¥ vaTe U9 & ATy Yo fewe o gl AR,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule 1
item 6 of the Court Fee Act, 1870,

v GRATdSl & AT 6TY Hol HTGW B 4 Wi, AT 81

4 copies of the Order - In ——-Original. in addition to relevant documents, if any

GRI&T & forg amdes 1 4 ufaad

4 copies of the Application for Revision.

QRIAIT TG SR S & 178 ATATR[e HTUTTaH, 1962 (QUTRRIT) § Fruiid B ey

T¥ig, vl qus wisitelik Ay el & <dd st amar 8 # . 200/-(70T 3 W 71 )47 %.1000/-(FTC T
SR 7 ) st oft Armen g1 9 WAy & st g &L.aR.e % e, afe wew 5
TS, TTIT 7741 &8 1 RTSIR ST U aRg U1 9 B4 81 a) 08 BI F &9 § .200/- IR IR v ar
¥ 3fi® g @ B & =0 H 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,

forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act1862-(as amended) for filing a
/ 3TV, 7 N

/;:.._ o
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Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or
less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

HE W, 2 B AU grad ATHE! & JaTal =0 ATl & SRR § gie B18 AT 56 A A H1ed Hegd
FaT 8 o 3 e AfFran 1962 Y URT 129 T (1) F el wid WL.g.-3 H HiAmes, =i 3@r
Yo 3R Fa1 B e sifirevr & wwe Frafafd o w afid & ged @

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

, Shald IMIG Yo d 9dl B Customs, Excise & Service Tax Appellate Tribunal,
ifergsifrenul, ufgHt &ty die West Zonal Bench

e Hifore, agArdl Had, Fde ARIRTR 4, 2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
3YRdl, 3gHCIEIG-380016 Asarwa, Ahmedabad-380 016

STUTad, 1962 T URT 129 T (6) & AU, WIHIN[eH HTUFTTH, 1962 B URT 129 T (1) & A=
e & Wy el o vau g Tfee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

OTe & T ATHS o] [ ATHTSIeD JTUBTRT gIRT HITT 14T Yo 1R ATl TUT a1 741 &8 1
¥ UTd 9Rg ¥ U 1 SHE HH §1 dl U ok $UL.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

e & wrarud "I A Sigl e Hfra T gIRT /i AT 3R TSl YT ST 7T &8 B
THY Uia 9RE ¥UT ¥ e 8 aAfe Ul vu ore | e 7 g dt; uid g9 ¥ug

(b)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

IHH UAIE 9@ wu¢ ¥ 4w g1 a, g9 g9 U

(©)

it & Graraud QTae § oe] [ ATHTSIeD USRI gRT HIT 71471 Yo SR ATl TUT 14T 141 &8 Bl ‘

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

3 HME & [96G TP b TTHA, 71 ¢ Yot B 10 % 3] FX UR, 151 Yoob 91 Yoob 4 €8 [ag A g a1 4s
F10 % eI P W, gl Had ¢s [aarg # g, 3dla @i sy

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

50 SHIUTTTH BT URT 129 (Q) & SH=<71d SUTe WY@l & GH& GIaR Ul JHde Ua- (¥) TS Aeq &
forg a7 Treiferal Y gurRA & forg ar fadt sy waiter & fRrg fbe g ondtet : - aruar
(@) T a7 HTAGH UF BT TATad & (¢ TR e & WY FUY Ul H B Yoo W ey g wife.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred
rupees.
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ORDER-IN-APPEAL -

M/s. Arfin India Ltd., Plot No. 118/1,2,3,4 and Plot No. 117/3,6,7, Ravi Industrial
Estate, B/h. Hotel Prestige, Bileshwarpura, Chhatral, Dist. Gandhinagar — 382729
(hereinafter referred to as 'the appellant’ or ‘the importer’) has filed the present 3 appeals
against Reassessment of following 3 Bills of Entry filed with Customs, Thar Dry Port, ICD-
Sanand. In these 3 Bills of Entry, No Speaking Order as required under Section 17(5) of
the Customs Act, 1962 have been passed by the assessing officer for the re-assessment
of the same. Particulars of the said Bills of Entry are as under (hereinafter referred to as

‘the impugned Bills of Entry');

Table-1

Sr. | Appeal | BE No. | BE Date | Date of | Date of | Date of | No.of | Delayin

No. No. Assess- |payment filing days filing
ment appeal from appeal

date of beyond
Assess- | 60 days

ment
(1] 2] [3] [4] (5] [6] [7] (8] 9]

1 | 540/25-26| 6584585 | 29-12-25 | 06-01-26 | 09-01-26 | 06-02-26 31 No delay
2 | 541/25-26| 6827876 | 11-01-26 | 20-01-26 | 22-01-26 | 06-02-26 17 No delay
3 | 542/25-26| 6550619 | 26-12-25 | 06-01-26 | 09-01-26 | 06-02-26 31 No delay
2 Facts of the case, in brief, are that the appellant is engaged in import of various

types of Scarps i.e. Aluminium Scrap of different grades , for which they have filed Bills
of Entry with Customs, Thar Dry Port, ICD-Sanand. As per the submissions of appellant,
the self-assessed Bills of Entry were selected by the EDI System for the purpose of
verification of the declaration made. During re-assessment of impugned Bills of Entry,
the assessing officer has enhanced the value of goods as prescribed under Section 17(4)
of the Customs Act, 1962. According to the appellant, the assessing officer has not
followed the procedure as prescribed for rejection of the transaction value under the
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 ('CVR 2007,
in short). Considering the urgency of the requirement of the material and to save from
amount of demurrage and detention charges, the appellant got the goods cleared by
paying the duty on higher values as assessed by the officer. The appellant further
submitted that, in order to avoid the unnecessary delay and levy of detention charges,
they have accepted the price loading as per DG Valuation (‘DGV’ for short) Guidelines
Circular No. VAL/Tech/10/2018 dated 15.11.2018 by giving consent/online declaration to
enhance the value. Only after the said value enhancement, the officer allowed clearance
of the imported consignments.

\

Page 4 of 19




F.No. S/49-540 to 542/CUS/AHD/2025-26

3. Being dissatisfied and aggrieved by the impugned assessments, the appellant has
filed the present appeals. As the Grounds of Appeal for all the appeals are similar,
Grounds of Appeal for the Bill of Entry No. 6584585 dated 29.12.2025 are mentioned

below for sake of brevity.

“1. In this case, the issue for consideration is whether rejection of the
transaction value of various types of imported Aluminum Scrap is valid, and whether
the assessable value can be enhanced on the basis of DGV Circular dated
15.11.2018 on the ground that the appellant has consented for the same, as held
by the Assessing Authority.

2. In this connection, it is stated that in respect of import of various types of
Aluminum Scrap, the transaction value is not being accepted as a practice by the
Assessing Officer; and in order to avoid delay in clearances leading to excessive
demurrage, the assessees are being asked to give a consent/online declaration,
providing consent for the enhanced value arrived on the basis of Valuation
Guidelines issued by DGV. Thus, to expedite the clearance of Aluminum Scrap and
thereby avoid demurrages, the present appellant also started giving the consent for

enhancement of Value.

3 In fact, this very issue was decided by Hon’ble Ahmedabad Tribunal vide
Para 4.1 of its order dated 29.05.2020 in case of M/s Guru Rajendra Metalloys

India Pvt. Ltd. Relevant portion of the said order is reproduced as under:

“4.1 This clearly shows that the enhanced value is exactly the value arrived at on
the basis of LME price of prime metal minus discount given in DGOV Circular. This
clearly shows that the enhancement of value is not on the basis of contemporaneous
import data but it is based on DGOV Circular irrespective of the mention made in
the consent letter that the appellant have gone through the contemporaneous import
data. Therefore, it is clear that contemporaneous import data was neither available
nor relied upon for enhancement of the value. Therefore, the enhancement of value
.is absolutely illegal and incorrect. We are of the clear view that merely based on
N DGOV Circular also, value cannot be enhanced which is without authority of law.”

/f:r".*.',,-' As regards to the challenge that once consent letter is given by the

-~

© - .
?{\\__'_ .

.zr:mz.-;:;'-’.-f-‘{léppeﬂant they cannot challenge the same. It has been the view of the Assessing
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Officer that since ‘“Bill of Entry was assessed at enhanced rate as per the _
consent/online declaration of the importer and only after the value enhancement
was accepted by the importer”, This issue came up for consideration in following

cases:’

I The Hon’ble Supreme Court of India in case of M/s Prabhudayal Premchand
while answering the question of law framed by the Revenue as to “whether to accept
the transaction value as declared by the importer or the price of the imported goods
be determined on the basis of LME prices.” has held that since no details of
contemporary import or any other material indicating the price notified by the LME
had either being referred to by the Adjudicating Authority in the adjudication order
or such material was placed before the Tribunal at the time of hearing, the Tribunal

had rightly set aside the additional demand created against the appellant.

ii The Hon’ble CESTAT, Delhi in case of M/s Modern Manufactures reported at
2018 (316) ELT 1020 (Tri. Del) has held that without rejecting the transaction value
by referring to Rule 12 of the CVR, 2007, the value cannot be enhanced on the
basis of the DGV Circular or NIDB Data.

fii The Hon’ble CESTAT, Mumbai in case of M/s Bharathi Rubber Lining
& Allied Services Pvt. Ltd. has held that the DGV Circular cannot override the
provisions of Valuation Rules, 2007 as before rejecting the transaction value cogent

reasons had to be given.

v The Hon’ble CESTAT, Ahmedabad in case of M/s Palco Metals Ltd. has
held that there is no reason given in the order for rejecting the transaction value and
for adopting the LME price. It is well settled law that LME can be a guide to be
adopted for purpose of enhancement only in those cases where transaction value

are found to be incorrect.

vThe Hon’ble CESTAT, Ahmedabad in case of M/s Pushpak Metal Corporation
has held that LME prices do not pertain to metal scrap which are merely indicative
of the prime quality metals and hence the same cannot be adopted for the valuation

of metal scrap.

5. Similar view was also taken by various appellate authority in the under

mentioned cases:
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i)M/s South India Television Pvt. Ltd. reported at 2007 (214) ELT 3 (SC) — para 6,
7&9.

ii)M/s Sanjivani Non- Ferrous Trading Pvt. Ltd. reported at 2017 (7) GSTL 82 (Tri
All) — this case also relates to valuation of imported Aluminium Scrap - para 2,
4, 56&7.

ii)M/s Sanjivani Non- Ferrous Trading Pvt. Ltd. reported at 2019 (365) ELT 3 (SC)
-para 10, 12, 13 & 14.

iv)M/s Century Metals Recycling Pvt. Ltd. 2019 (367) ELT 3 (SC) - para 3, 14, 18,
20, 22, 23 & 24.

v)M/s Nico Extrusions Pvt. Ltd. reported at 2019 (369) ELT 1183 (Tri. -Mumbai) -
held that enhancement of value by a non-speaking order is not sustainable
particularly when there is no evidence of higher contemporaneous import price of

similar goods rather declared value need to be accepted.

6. With regard to the enhanced assessed values finally taken up by the
Department rather than the transaction values originally provided for by the
respective importers provides a wrong picture to contest that the contemporaneous
import data was available in order to reject appellant’s transaction value so as to
enhance it. The position of the assessing officer in respect of valuation of Aluminum
Scrap was to value it on the basis of DGV circular is clearly erroneous as held in the
above quoted orders of the various authorities including Hon'ble Jurisdictional
Ahmedabad Tribunal in the similar case of M/s Guru Rajendra Metalloys India Pvt.

Ltd., which has been accepted by the Department.

0 With respect to enhancement of transaction value in absence of any
objection, the appellant submitted that according to the Rule 12 of the Customs
Valuation (Determination of Price of imported Goods) Rules, 2007, the proper officer
has to intimate the importer in writing the grounds for doubting the truth or accuracy
of the value declared in relation to goods imported by such importer and provide a
reasonable opportunity of being heard. The relevant Rule 12 of the Customs

Valuation Rules, 2007 is reproduced as under:

“Rule 12(1) When the proper officer has reason to doubt the truth or accuracy of
the value declared in relation to any imported goods, he may ask the importer of
such goods to furnish further information including documents or other evidence and
if after receiving such further information, or in the absence of a response of such

importer, the proper officer still has reasonable doubt about the truth or accuracy of
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the value so declared, it shall be deemed that the transaction value of such importec.—

goods cannot be determined under the provisions of sub-rule (1) of Rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer in

writing the grounds for doubting the truth or accuracy of the value declared in relation

to goods imported by such importer and provide a reasonable opportunity of being

heard, before taking a final decision under sub-rule (1).”

In appellant’s case, the grounds for doubting the truth or accuracy of the transaction
value are not just baseless but also bad in law as well as erroneous. Further if there
had been any contemporary import at or about the same time, the officer should
have intimated such import details in writing and should have given the opportunity
of being heard.

7. In fact, at the time of filing the bill of entry, the appellant was showing the
transaction value only and accordingly the assessable value based on the said
transaction value automatically gets shown in the System. In order to avoid
detention charges of their containers, the appellant accepted the loading as per
above and therefore the Assessing Officer has been enhancing the assessable
value based on said consent/online declaration, which was arrived at on the basis
of DGV Circular dated 15.11.2018. In other words, the enhanced assessable value
was never shown by the appellant in the bills of entry, but was arrived at by the

assessing officer on the basis of enhancement.

Therefore, the rejection of the transaction value by enhancing the same as
indicated above, that the price declared by the importer was low and prime facie
questionable having due regard to the information relating to the price of identical/
similar goods available on record, is without any basis as no evidence in support

of the same has been given by the Assessing Authority.

8. The issue as to whether without rejecting the transaction value, can
the assessable value be enhanced without giving details of the

contemporaneous import, came up for consideration in the following cases:
a) The Hon’ble Supreme Court of India in case of M/s Prabhudayal

Premchand, in para 4 of the Order upheld the Hon’ble Tribunal finding as

below:
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In the present case as mentioned above, even though there is a reference to
contemporaneous import in the order passed by the Deputy Commissioner no
material regarding such import has been placed before us or made available by the
appellant at any point of time. Therefore, assessment in this case has to be taken
as having been made purely on the basis of LME Bulletin without any corroborative
evidence of imports at or near that price which is not permissible under law. We,

therefore, set aside the impugned order and allowed the appeal.”

b) The Hon’ble Bench CESTAT, Ahmedabad in case of M/s Artex Textile
Pvt. Ltd. Delhi in their Final Order No. A/11519/2019 dated 08.08.2019 has held
as under:

“7. Thus, without any specific evidence of contemporaneous imports, the assertion
of contemporaneous price is baseless. The Order in Original does not disclose the
documents, the data, quantity, price, etc. of the contemporaneous import. In these
circumstances, following the decision of the Hon'ble Apex Court, we hold that the
Order in Original was without any evidence. The Commissioner (Appeals) has rightly

set aside the demand. The appeal filed by the Revenue is therefore, dismissed.”

Considering the above judgement, since in the appellant case also details of the
genuine contemporaneous imports are not available, therefore, rejection of the

transaction value is not valid.

9. As regards no protest from the appellant as it could be seen from the
consent/online declaration it is stated that only because the word protest is not
appearing in the consent/online declarations, can it mean that the appellant was not
protesting the non-acceptance of transaction value. The protest may be in any form
and any context made while filing the bills of entry. The Hon’ble CESTAT
Ahmedabad Final Order No. A/10955/2019 dated 03.06.2019 in case of M/s Basf
~India Ltd., has explained as to what would be treated as under protest by holding

/. @8 under:

)4
_:: ﬁ}ﬁ/’éése of Indian Cements Ltd. (1989) 2 SCC 676, the Apex Court has held that
\f’;f‘;l‘*f;‘ffii:v?here an assessee raises an objection about the levy and the department has

insisted for payment, the letter has to be considered as protest. In case of Indian
Pistons Ltd. 1990 (46) ELT 3 (SC), the Apex Court while granting refund held that
there is no prescribed form of protest. In case of Tamil Nadu Petro Products 2008
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(226) ELT 51 (Mad.), the Hon'ble High Court held that the making of representation—
in that case the same has to be understood as protest. Similarly in case of Arignar
Anna Sugar Mills 2012 (277) ELT 63 (Mad.), the Hon’ble High Court has held that it
is immaterial that procedure prescribed under Rule 233B of erstwhile Central Excise
Rules was not followed. In the present case we find that the intention of the Appellant
making reversal “Under protest” was apparent from content of their letter. In case of
Shree Shyam Filaments 2014 (303) ELT 195 (RAJ.), the Hon'ble High Court has
held that the requirement of Section 233B of erstwhile rules cannot be construed in
a narrow or hyper technical manner and essential what is required that substantively
there has to be protest in writing. Further as held in case of USV Ltd. 2007 (210)
ELT 376 (TRI) the reversal of credit was done to avail benefit under FTP Scheme
and not under the provisions of Central Excise Act or Rules framed there under. In
case of Delhi Bottling Co. Pvt. Ltd 1995 (76) ELT 635 (TRI), the Tribunal has held
that letter of assessee clearly indicating entitlement to benefit of Notification No.
30/72 and duty to avoid official displeasure amounts to protest. We find that the
same are the circumstances in the case in hand and therefore the letter of the

Appellant has to be construed as intimation of payment “Under Protest”.”

In this case the appellant has already stated that they through their Association had
made various representations to Custom Authorities requesting for assessment of
Aluminum Scrap on transaction value. As such the appellant has been continuously
protesting for non-acceptance of transaction value of imported Aluminum Scrap by
the Customs Authorities of Ahmedabad.

10. Reliance is placed by the appellant on the following judgements since no
cogent reasons has been given by the Assessing Officers in the impugned
order for rejecting the transaction values and enhancement of assessable
values without contemporaneous import price, the said rejection of

transaction value of said Bill of Entry be set aside.

(i) The Hon’ble Supreme Court of India in case of M/s Sanjivani Non-
Ferrous Trading Pvt. Ltd., did not agree to the request of the appellant that appeal
could not have been allowed straightway by accepting the transaction value and the
Hon'ble Tribunal should have remanded the matter back to the assessing officer for

examining the matter as he had failed to examine the evidence that was available

with the Department. Accordingly, Hon'ble Supreme Court rejected the Department

appeal on merit.
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(ii) The Hon’ble Tribunal, Mumbai in case of M/s Nico Extrusions Pvt. Ltd.
has rejected the appellant request for remand of the case as no speaking order was
passed by holding that since the assessing authority has enhanced the declared
value without any contemporary import at higher value it has been rightly set aside

by the learned Commissioner (Appeals).

(iii) The Hon’ble Supreme Court of India in case of M/s Century Metals
Recycling Pvt. Ltd. which is identical to the case of the appellant wherein also
without rejecting the transaction value, the assessable value was enhanced on the
basis of Alerts issued by DGV and on the consent of the importer and not on the
basis of contemporary import, has set aside the order as it was contrary to law since
it did not give any cogent and valid reasons in terms of Section 14(1) read with Rule
12 of CVR, 2007 for rejecting the transaction value as declared in the bill of entry.

13- Regarding consenting to the enhanced value under protest to avoid
detention charges the appellant submitted that without having any proof that the
transaction value is inaccurate or there is contemporary import at or about the same
time, the said value enhancement is totally erroneous and bad in law. The appellant
has indicated transaction/ invoice value only and in a separate consent/online
declaration given with the bill of entry, they have indicated the enhanced assessable
value also because the transaction value was not being accepted; that therefore the
Assessing Officer was first required to reject the transaction value on the basis of
the contemporaneous import price by specifically mentioning the name of the
importer, bills of entry no. and specific description of the goods, quantity, country of
export, type of scrap, etc.. as held in the various decisions including that of Hon’ble
Supreme Court of India in case of M/s Prabhudayal Premchand reported at
2010 (253) ELT 353 (S.C.), which was relied upon by this Hon’ble Bench
CESTAT, Ahmedabad in case of M/s Artex Textile Pvt. Ltd., Delhi, in their Final
Order No. A/11519/2019 dated 08.08.2019. Without doing so Assessing Officer
had proceeded with the enhanced assessable value based on the consent/online
declarations given by the appellant, knowing fully well that the enhanced values
given in the consent/online declarations is not the contemporaneous import price
but is the value arrived on the basis of DGV Alerts and also that the said consent
was not given by the appellant willingly and voluntarily, rather the said consent was
given under compulsion and duress just to avoid demurrage charges. As the

appellant is regular importer of the Aluminum Scrap and thus if the said goods are
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not cleared in time, heavy demurrage charges would have to be paid. In this regard.—
the appellant relies on the various case laws detailed as below wherein it was held

that there cannot be any consent against the settled law:

a) The Hon'ble Supreme Court of India in case of M/s Century Metal
Recycling Pvt. Ltd. reported at 2019 (367) ELT 3 (S.C.) has allowed the Party’s
Appeal by holding that without rejecting the transaction value, the assessable value
cannot be enhanced on the basis of Valuation Alert issued by DGV even though the
appellant has consented for enhancement of assessable value, as the same is

contrary to law.

b) The Hon’ble CESTAT Mumbai in case of M/s Andrew
Telecommunication Pvt. Ltd. reported at 2018 (362) ELT 896 (Tri Mum) has held
that:

'5. The assessing authority places reliance on the price of the base metal published
in bulletin of the London Metal Exchange and the consent of the importer to adopt
that as the base for re-determination. However, it cannot be lost sight of that the
clearance was ordered to be held up on the basis of raw material prices in the said
bulletin when the goods under import were manufactured products. The rationale
for the comparatively low prices was claimed to lie in the Supply contracts to which
importers had drawn the attention of the assessing officer who, however, chose to
disregard these. We find that the resort to prices of base metal to reject the declared
price of manufactured goods, particularly, in the light of an explanation offered and
not disputed is not in accordance with Section 14 of Customs Act, 1962. Consent
at gun-point is no consent and consent of any sort cannot condone deviation

from the law.”

c) The Hon'ble CESTAT Delhi in the case of M/s Ankit Electronics
reported at 2013 (294) ELT 336 (Tri. Del) has held as under:

“5. We, however, do not agree with the above contention of the Revenue. The
said circular itself makes it clear that proper officer is required to intimate in writing
the grounds for enhancing the value and a reasonable opportunity is required to be
given to the importer before the final decision is taken. It is only in those cases where
both the sides agree to resort to enhancement of value. That no orders are required
to be passed. Merely because the importer has cleared the goods at enhanced

value to save the demurrage charges or otherwise, by itself, does not mean
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that the importer is consenting to enhance the value. It is right of the importer
to contest the enhancement and fact of clearance of goods, cannot preclude
the importer from exercising the right of appeal. As such, we find no merit in

the Revenue’s appeal.”

As the consent by the appellant was not voluntarily given but was given under
compulsion & duress so as to avoid delay in clearance leading to demurrage, so the

consent cannot condone deviation from the law.

12. The appellant further contended that Section 12 of the Customs Act, 1962,
is charging Section of the said Act and it provides that duty of the customs shall be
levied on goods imported to India or exported from India. Section 14(1) of the said
Act provides that the assessment of the duty is to be made on value of the goods.
Value of the goods will be fixed by the Central Government under Section 14(2) of
the said Act. Where the value is not so fixed, the value will be determined as per
provisions of Section 14(1) of the said Act. Section 14(1) provides that the value of
the imported goods would be the transaction value of such imported goods i.e., to
say the price actually paid or payable for the goods when sold for export to India for
delivery at the time and place of the removal. In other words, the transaction value
will be the actual price paid for the imported goods. Section 14 provides that the
actual price paid or payable by the importer to the supplier of the goods will be

considered if the following conditions are complied with:

1) The price should be paid or payable for the goods when sold for export to
India;

2) The price should be for delivery at the time and place of importation;

3) The buyer and seller of the goods are not related;

4) The price should be the sole consideration.

13 That if the above 4 conditions have been complied with by the importer and

there is no evidence for mis-declaration in value of the imported goods, the
assessing officer is bound to accept the price declared by the importer in the bill of
entry. The proviso to Section 14 provides that Rules made under Section 14 is
applicable in a case when any one of the conditions provided in Section 14 (1) has

not been complied with.
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14. That Rule 12 of the Custom Valuation Rules, 2007 provides the
circumstances under which the assessing officer can reject the declared value. It
provides that when the assessing officer has reason to believe about the truth or
accuracy of the value declared in relation to imported goods, then the value should
not be determined in terms of Rule 3(1) of the Valuation Rules. Rule 3(4) provides
that if the value cannot be determined under the provisions of sub rule (1), the value
shall be determined by proceedings sequentially from Rule 4 to 9. In the present
case, appellant declared the correct value in terms of Section 14. The assessing
officer has not disputed the accuracy and truth of the value declared by the importer.
In such circumstances, the assessing officer cannot reject the transaction value

declared by the importer.

15, The appellant further contended that the assessing officer has power to
reject the transaction value only if he has doubt about the accuracy and truth of the
declared value. Even if the value is rejected after having reasonable doubt, the
assessing officer is bound to follow Rule 4 to 9 sequentially for ascertaining correct
value of the imported goods. Rule 4 provides that the value of imported goods shall
be the transaction value of identical goods sold for export to India and imported at
or about the same time as the goods being valued. In case the transaction value of
the identical goods is not ascertainable, value of the imported goods will be
determined in terms of Rule 5 which provides the value of imported goods shall be
the transaction value of similar goods sold for export to India and to import at the
same time. In case the value of similar goods is not ascertainable, value can be
determined in terms of Rule 6 which provides that the value shall be determined in
terms of Rule 7; and if the value cannot be determined under Rule 7, the value
should be determined in terms of Rule 8. Rule 7 deals with deductive value whereas
Rule 8 deals with computed value. In case value of imported goods cannot be
determined under the provisions of any of the preceding Rules, the value shall be
determined using reasonable means consistent with the principles and general
provisions of these Rules and based on data available in India.

The appellant has further stated that in the present case, the assessing officer
without following due process of law as provided in Section 14 of the said Act and
Customs Valuation Rules 2007, assessed the bill of entry by rejecting the
transaction values and enhanced the declared values. Such action of the assessing
officer for assessing the bills of en try is not only without the following the principle of

natural justice, but is also contrary to the provision of Section 14 read with Rule 12
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of the Customs Valuation Rules, 2007, which specifies the situation when value can
be rejected. The Assessing authority forgot to follow the provisions of Rule 5
wherein it has been clearly provided that in case the transaction value of the identical
goods is not ascertainable, value of the imported goods will be determined as per
Rule 5, which provides that the value of imported goods shall be the transaction
value of similar goods sold for export to India and to import at the same time.
However, the Assessing authority used the enhanced assessed values as

contemporaneous data instead of the actual transaction values.

16. That in the case of Eicher Tractors Ltd. Vs. Commissioner of Customs
reported in 2000 (12) ELT 321 (SC), the Hon'ble Supreme Court held in para 13
that when the value of the imported goods cannot be determined under any of the
provisions of the Customs Valuation Rules, the value is required to be determined
under Rule 8 using reasonable means consistent with the principles and general
provisions of these rules and sub-section (1) of Section 14 of the Customs Act, 1962
and on the basis of data available in India. It further provides that these Valuation
Rules will be applicable only when transaction value under Rule 4 is rejected and
then under Rule 3(ii) the value shall be determined by proceeding sequentially
through Rules 5 to 8 of the said Rules.

17. That the assessing officer ought to have appreciated that the price of the
Aluminum Scrap depends on the negotiation between the buyer and the seller,
and the price is decided on the basis of market condition, demand and supply,
content of aluminum and the expected recovery of the aluminum from such
scrap. In absence of examination of any of such criteria, the action of the assessing

officer for rejecting the transaction value is contrary to the provisions of law.

18. That the assessing officer as provided under Section 17 of the Customs Act,
1962 has to examine the contract, insurance policy and other relevant documents
to ascertain the duty leviable on the imported goods. Although the assessing officer
accepted the document filed by the appellant for ascertaining the value of the goods
for the purpose of levy of duty yet rejected the transaction value without any

reasoning thereof.
19. That the Hon'ble CESTAT Regional Bench, Allahabad in case of M/s

| Sanjivani Non-Ferrous Trading Pvt. Ltd. reported at 2017(7) GSTL 82(Tri. All.)

has rejected the enhancement of Value of Aluminum Waste & Scrap, as no reasons
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were provided for rejection of the transaction value: and authority had failed t..
establish as to how the enhancement of the assessable value was in accordance
with the provisions of Section 14 of the Customs Act, 1962; and that the value was
enhanced for purpose of assessment on the basis of consideration, which have no
authority of law.

20. In light of above contentions, the appellant contended that the current
Assessing Authority has committed judicial indiscipline by not following the binding
as well as accepted order of the jurisdictional Ahmedabad Tribunal in the identical
case and identical issue. Hence, the impugned assessment of the Assessing
Authority enhancing the values without rejecting the transaction values be set aside
as the same is contrary to the law and the binding as well as accepted order dated
29.05.2020 of the jurisdictional Ahmedabad Tribunal.

21. In view of the above submissions, the appellant has requested to set aside

the impugned assessment and to accept the transaction value / invoice value.”

3.1 Admission of appeals

As the appeals have been filed against enhancement of value by re-assessment
of Bills of Entry, pre-deposit under the provisions of Section 129E of the Customs Act,

1862, does not require.

The appellant has filed the present 3 appeals on the dates mentioned in column
[7] of the Table-1. As per Section 128(1) of the Customs Act, 1962, appeals before

Commissioner (Appeals) can be filed within sixty days from the date of communication of

decision or order. In the present cases, no speaking order has been passed. However,
the appellant has filed appeals against the assessment of Bills of Entry. Assessment of
Bill of Entry can be treated as decision or order: and appeal against assessment (including
self-assessment and re-assessment) can be filed by importers with appellate authority as
held by Hon'ble Supreme Court in the case of ITC Ltd. Vs. Commissioner of Central
Excise, Kolkata-IV [2019 (368) E.L.T. 216 (S.C.)]. So, the appeal against assessment
is required to be filed within 60 days or within condonable period of further 30 days, from

the date of communication of assessment as per Section 128(1).
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within normal period of 60 days from the date of assessment, as stipulated under Section

128(1) of the Customs Act, 1962.

Personal Hearing

4. Letter of Personal Hearing in this matter issued to the appellant on 25.03.2026
informing the date of personal hearing is on 30.03.2026 at 02:00 Hrs. The appellant vide
mail dated 27.03.2026 informed that the present matter may be decided based on their

Grounds of Appeal and orders passed by this office in their own case.

Discussion and Findings:

5. | have carefully gone through the appeal memorandums submitted by the appellant
with relevant documents including written submissions as well as oral submissions made
by or on behalf of the appellant. The issue to be decided in the present appeal is whether
the enhancement of value by way of reassessment of the impugned Bills of Entry, without
passing Speaking Order towards rejection of declared value and enhancement of value,
is legal and proper or not. The appellant was granted an opportunity of personal hearing
to represent their case on 30.03.2026. However, vide email dated 27.03.2026, the
appellant requested that the present matter be decided on the basis of the Grounds of

Appeal and the orders previously passed by this office in their own case.

51. |find that the case laws relied upon by the appellant, as mentioned hereinabove,
are in favour of them. However, as no speaking order in respect of assessment of Bills
of Entry is available in these appeals, it is not known whether the importer had cited these
cases before the assessing officer or not; and whether the assessing officer has
considered the same or not. Further, it appears that the procedure for rejecting declared
value as prescribed under Rule 12 of the Customs Valuation (Determination of Price of
imported Goods) Rules, 2007, has not been followed. The facts and reasons behind the
not following the said procedure by assessing officer are not available on record. Under
this situation, the claims made by the appellant cannot be verified in appeal proceedings.

The contentions raised in the appeal memorandums have been raised for the first time in
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writing in these appeals. The adjudicating authority / assessing officer had no occasion

to consider the same.

5.2, One set of every appeal memorandum filed by the appellant were forwarded to the
Deputy Commissioner of Customs, ICD-Sanand, for his comments on the contentions
raised by the appellant. In the said letter, it was also asked to report as to whether the
appellant has confirmed his acceptance of the re-assessment in writing as per Section
17(3) of the Customs Act, 1962 and if so, a copy of the same was sought for. No reply
thereof has been received from the office of the Deputy Commissioner of Customs, ICD-
Sanand. Therefore, | find that remitting the case to the proper officer for passing speaking
order becomes sine qua nonto meet the ends of justice. Further, as per Section
128A(3)(b)(ii) of the Customs Act, 1962, in case where no order or decision has
been passed after re-assessment under Section 17, the Commissioner (Appeal) can

remand the cases to adjudicating authority for fresh adjudication.

9.3  Accordingly, these appeals are required to be remanded back, in terms of Sub-
section (3)(b) of Section 128A of the Customs Act, 1962, for passing speaking order by
the proper officer under the provisions of Section 17(5) of the Customs Act, 1962 after
following the principles of natural justice. It is expected that the appellant shall raise all
contentions before the adjudicating authority in remand proceedings and the adjudicating
authority shall pass a speaking order afresh after following principles of natural justice

and legal provisions.

6. In view of the above facts, discussion and findings, | pass the following order.
Order

6.1 I set aside the re-assessment of Three (3) Bills of Entry, as mentioned in Table-

1, to the extent it enhances the value declared by the appellant. | direct the

Deputy/Assistant Commissioner of Customs, Thar Dry Port, ICD-Sanand, to re-assess
the said impugned Bills of Entry by passing Speaking Order(s) in terms of Section 17(5)
of the Customs Act, 1962.

\
%
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6.2 The three appeals filed by M/s. Arfin India Ltd. are hereby allowed by way of

remand in above terms. While passing this order, no opinion or views have been

Lapy
(Amit Gu

Commissioner (Appeals),
Customs, Ahmedabad

expressed on the merits of the cases.

F.No. §/49-540 to 542/CUS/AHD/2025-26 (03 Appeals) Date: 30.03.2026

By E-mail / Speed Post (As per Section 153 of the Customs Act, 1962)

To

M/s. Arfin India Ltd.,

Plot No. 118/1,2,3,4 and Plot No. 117/3,6,7,
Ravi Industrial Estate, B/h. Hotel Prestige,
Bileshwarpura, Chhatral,

Dist. Gandhinagar — 382729.

(Email: srmexim@arfin.co.in info@arfin.co.in )

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
(email: ccoahm-guj@nic.in )

2, The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-quj@nic.in rra-customsahd@gov.in )
3. The Deputy/Assistant Commissioner of Customs, Thar Dry Port, ICD-Sanand.
(email: customs-sanand@gov.in customs.sanand@gmail.com )
4. Shri  Gunjan  Shah, Chartered Accountant, Ahmedabad (email:
taxolegal@gmail.com )
5. Guard File.
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