{ ;' 10084

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS),3{6HATEIE AHMEDABAD,

iﬁ'&ﬂ' ﬂﬁfﬁ 4th Floor, mUDCO Bhavan, EF‘HT Had '\ﬂ'a IshwarBhuvan Road,
FEITYRT Navrangpura, HEHGIEIG Ahmedabad — 380 009

TRUTYHHIP Tel. No. 079-26589281

DIN - 20260271 MNO000333C8B

S/49-388/CUS/JMN/2024-25
$ | Wsa9$l FILE NO.

SHUTASTEGIBIT ORDER-IN-APPEAL
NO. (Hargep gy, 1962 SR
128A OF THE CUSTOMS ACT,
1962):
Shri Amit Gupta
T uiidwdl PASSED BY Commissioner of Customs (Appeals),
Ahmedabad
| feqi®s DATE 26.02.2026
= ARISING OUT OF ORDER-IN- Final Assessment Order No
ORIGINAL NO. 1072/SBY/2024-25 dated 29.08.2024 and
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ORDER- 26.02.2026
IN-APPEAL ISSUED ON:

M/s. Hariyana Ship Demolition Pvt Ltd.,
w | srdfiesaieHaud NAME AND | GF-1,"ATLANTA" ATABHAI CHOWK, OPP-
ADDRESS OF THE APPELLANT: | JOGGERS PARK-1 Bhavnagar 364002

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | STYenolulTan 1962 BIURT 129 STl (1) (FUTHRIIUG)
ForfaPi R R a6 S s R A TR S D I HTE AHE AP TG g AT
| AnretwREaE 3 AERbeeReRE R/ Aywa (e fawEre,
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(TEIAHTT)  FHEHT, TS el b g &I e RGP T ae .

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

faferf@aaafRrasme=r/order relating to :

(P)

(a)

any goods imported on baggage.

¥ e 5 - — 2
RHRI AR S g AT aR A RS TR RS IR TS THETH S fraaread
el

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

HHRIERHTUTH, 1962 FHAYX TURHBH NG CTLTH S agaehaTTaP Igra.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

IR R T B N FER LA IGE P E I T

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@)

mﬂﬁi}ﬁgﬁ,mmm.s At 1 FerdAfuiRafersgarswadTdt 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(9)

GG aAv b ATarTYHaATe®! 4 Uladi,afag!

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

GARIGUTHTESTdgA®! 4 Wiadr

4 copies of the Application for Revision.

(d)

TR &UIHTA GG TR B b T TR TUTITH, 1962 (TUTHRIIA)
Afuiaeiasieradie, wia ovs sl umgiedidsadaemads. 200-
(UG T AT 1000/-(E ILTHEHARATA

), SR faTETe!, SRSy Tl o6 Pl -
e, ATRTATEA S, ST TG S & R RIS R U AU TS A B HE T QA e U H 6,200/
Rl Tm e e aI® B RS, 1000/- ]

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

|3, 2
FyfFRmTEd S AT TR I e R TR s A e SR !
e HTUfT 1962 PIURT 120 T (1) Herefawiddt. . -3

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

iﬂﬂTW, & r‘lﬂdﬂldﬂcﬂ:d@ldldﬂﬁ{tﬂﬁt{&‘?ﬁ Customs, Excise & Service Tax Appellate
vy, ufgetaEtadis Tribunal, West Zonal Bench
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GERIHIOTeT, SEHTE A, HPCARURARYT, ¥R | 2nd Floor, BahumaliBhavan,
dl,3(gHSTdIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

!ﬂﬂﬂ:ﬁfﬁfﬂﬂ, 1962 PIURT 129 T (6) bt dARemafif~ran, 1962 SIURT 129
7)) FasrdfasauafrfEagmaausRafie-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

()

U A IS RS e [ (T AR IY.

()

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
Trupees;

()

e e e e 5 5
FHUITEE IR REe A rlraareRfi@Tga) yaswReuy

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M

e T e 5 ——
FATIHATEEUCR A UH e !, GHeWRe T,

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(¥)

AT A HPRUBH, AU b 1038 BT, T8 YedhUIYchUde SIaaIGhe, dra s |
108 AETHAWR, Sebacesdaraie, UleR@ET|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.
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IFATUFTASIURT 129 (T) S daWUSUGIASGTANTA B ATAGATT- (D)

an appeal for grant of stay or for rectification of mistake or for any other purpose; or

r restoration of an appeal or an application shall be accompanied by a fee of five
dred rupees.

S/49-388/CUS/MUN/2024-25 Page30of8




ORDER-IN-APPEAL

M/s. Hariyana Ship Demolition Pvt Ltd., GF-1,"ATLANTA" ATABHAI
CHOWK, OPP-JOGGERS PARK-1 Bhavnagar 364002 (hereinafter referred
to as “the appellant”) have filed the present appeal in terms of Section 128
of the Customs Act, 1962 against the Final Assessment Order No
1072 /SBY/2024-25 dated 29.08.2024 and corrigendum dated 17.02.2026
issued from F. No. SBY/226/2012-13 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Customs
Division, Bhavnagar (hereinafter referred to as “the adjudicating

authority”).

2. Briefly stated, facts of the case are that the appellant had imported
vessel MV CRECIENTE for breaking up and filed Bill of Entry No.
SBY/226/2012-2013, dated 08.11.2012 for clearance of the said vessel for
home Consumption under Section 46 of the Customs Act. 1962 along with
relevant documents. Since the appellant did not have the original copies of
MOA, Commercial Invoice and Bill of Sale, they requested to assess the Bill
of Entry provisionally and submitted PD bond for the same. They have paid
customs duty assessed provisionally. The Bill of Entry was assessed
provisionally for want of original documents. Further, the appellant has
submitted original/notarized copies of Commercial Invoice, Bill of Sale and

MOA for Final Assessment.

2.1 Vessels coming for breaking up are being classified under CTH
8908. The appellant has classified the vessel in CTH 8908. However, the
Fuel and Oil contained inside/ outside the Engine Room Tanks and its
classification was under dispute. The dispute regarding classification of
Fuel and Oil lying in Bunker Tanks Inside/ outside Engine Room i.e.
whether under CTH 2710 or under CTH 8908 along with vessels for
breaking up has been settled by Hon'ble Supreme Court in its Order dated
05.04.2023 passed in Civil Appeal No. 5318-5342/2009, Hon'ble Supreme
Court has upheld the common Order No. A/11792-11851/2025 dated

17.10.2022/01.12.2022 passed by CESTAT and also validated the view =1 "

expressed by the CESTAT therein.

2.2 The adjudicating authority vide the impugned order following tl';g“.
common Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022
passed by CESTAT, Ahmedabad and also following the earlier FAO No.
2430352/SBY/2023-24 dated 24.07.2023 has held that fuel & oil
contained in Bunker Tanks inside / outside Engine Room are liable to be
classified under CTH 8908 along with the vessel, as covered under para
2(b) of circular no. 37/96-Cus. Dated 03.07.1996. The remaining fuel and

oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks
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are liable to be classified under its respective heading in Chapter 2710 and

finally assessed the subject Bill of Entry.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending as under;

e The appellant submit that the impugned Final Assessment Order dated
29.08.2024/03.09.2024 passed by the Assistant Commissioner is bad in
law and not in accordance with the provisions of the Customs Act 1962.

e The appellant draws the attention to the Final Assessment Order No.
1072/SBY/2024-25 dated 29.08.2024/03.09.2024 passed by the
Assistant Commissioner Customs Bhavnagar has erred and passed the
order without granting an opportunity of personal hearing and thereby
principle of natural justice has been violated.

e Further the appellant while provisional assessment of captioned Bill of
Entry as directed by department paid the duty amount of Rs. 76677582 /-
vide challan No.IMP-SBY-441/2012-13 on dated 08.11.2012. Further as
per advise of department your appellant paid differential duty (With
interest) Rs. 128839/-under protest vide TR6 Challan No-
IMP.SBY/174/2014-15 on 17.04.2016. On going through the impugned
FAO it is noticed that said payment of differential duty has not taken into
account by the assessing officer while issuing final assessment order.

e Itis stated in annexure of impugned final assessment order that payment
of Rs. 416520/-has been made by the appellant vide TR6 Challan-
IMP/SBY /443 /dated 09.11.2012, in fact records of the appellant nowhere
indicates such payment have been done by us.

e While issuing final assessment order the assessing officer has cited

reference of Hon'ble Tribunal Ahmedabad's Final Order No. A/11792-

11851/2022 dated 17.10.2022/01.12.2022 and also of order dated

2085.04.2023 of Hon'ble Supreme Court in Civil Appeal No. 5318-

_ %842 /2009, but annexure to final assessment order does not indicate the

e jmplementation of such superior forum.

: "M’ At Sr. No. 8, Annexure B- Final Assessment wherein under column " CVD
an amount of " Rs. 398299/~ has been shown. It is not understood by the
appellant as to how said amount has been arrived at or worked out by
Assessing officer when there no mention of such payment in
corresponding Colman while provisional assessment-Annexure-A.

e The appellant, therefore, craves leaves to pray to direct the Assistant

Commissioner Customs Bhavnagar, to issue fresh final assessment order

after affording an opportunity of personal hearing.
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4 Shri Rahul Gajera, Advocate appeared for personal hearing on
07.08.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the
appeal has been filed beyond normal period of 60 days but within the
condonable period of 30 days as stipulated under Section 128(1) of the
Customs Act, 1962. Appellant has requested for condoning the delay in
filing the said appeals on the ground that the said impugned Order has
been sent by department at Ship Breaking Plot Alang instead of Bhavnagar
office address of the appellant. Since no vessel for breaking our plot is
closed since about one and half year and our security staff who received
the post, has not taken proper care to handover to us or to intimate about
the receipt post/order. Thus there is delay in filing the appeal. Therefore,
taking a lenient view to meet the ends of justice, I allow the appeal as
admitted condoning the delay in filing the appeal beyond the normal period
of 60 days under proviso to the Section 128(1) of the Customs Act, 1962.

6. I have gone through the facts of the case available on record,
grounds of appeal and submissions made during personal hearing. It is
observed that the appellant had imported vessel MV CRECIENTE for
breaking up and filed Bill of Entry No. SBY/226/2012-2013 dated
08.11.2012 for clearance of the said vessel for home Consumption under
Section 46 of the Customs Act. 1962 along with relevant documents. Since
the appellant did not have the original copies of MOA, Commercial Invoice
and Bill of Sale, they requested to assess the Bill of Entry provisionally and

submitted PD bond for the same. They have paid customs duty assessed

provisionally. The Bill of Entry was assessed provisionally for want. of .

original documents. Further, the appellant has submitted
original /notarized copies of Commercial Invoice, Bill of Sale and MOA for

Final Assessment. Vessels coming for breaking up are being classified

under CTH 8908. The appellant has classified the vessel in CTH 8908. .

However, the Fuel and Oil contained inside/ outside the Engine Room

Tanks and its classification was under dispute. The dispute regarding
classification of Fuel and Qil lying in Bunker Tanks Inside/ outside Engine
Room i.e. whether under CTH 2710 or under CTH 8908 along with vessels
for breaking up has been settled by Hon'ble Supreme Court in its Order
dated 05.04.2023 passed in Civil Appeal No. 5318-5342/2009, Hon'ble
Supreme Court has upheld the common Order No. A/11792-11851/2025
dated 17.10.2022/01.12.2022 passed by CESTAT and also validated the
view expressed by the CESTAT therein. The adjudicating authority vide the
impugned order following the common Order No. A/11792-11851/2022
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dated 17.10.2022/01.12.2022 passed by CESTAT, Ahmedabad and also
following the earlier FAO No. 2430352/SBY/2023-24 dated 24.07.2023
has held that fuel & oil contained in Bunker Tanks inside / outside Engine
Room are liable to be classified under CTH 8908 along with the vessel, as
covered under para 2(b) of circular no. 37/96-Cus. Dated 03.07.1996. The
remaining fuel and oil i.e. fuel and oil not contained in Bunker Tanks or
Engine Room Tanks are liable to be classified under its respective heading

in Chapter 2710 and finally assessed the subject Bill of Entry.

6.1 I have gone through the impugned order and observe that no
personal hearing was granted before issuance of the impugned order. I am
of the considered view that a recasonable opportunity of being heard is
required to be provided. The appellant has also submitted that they had
not been provided with an opportunity of hearing before passing of the
impugned order. Therefore, requirement of natural justice was not
satisfied. Thus, the impugned order has been issued in violation of the
principles of natural justice. Since no personal hearing was given to the
appellant, there is no finding of the adjudicating authority on the
contentions raised by the appellant. Therefore, I find that remitting of the
case for passing speaking orders after providing the appellant with an
opportunity for personal hearing becomes sine qua non to meet the ends of
justice. Accordingly, the case is required to be remanded back, in terms of
sub-section of (3) of Section 128A of the Customs Act, 1962, for passing
speaking order by the adjudicating authority by following the principles of

natural justice. In this regard, I also rely upon the judgment of Hon’ble
High Court of Gujarat in case of Medico Labs - 2004(173) ELT 117 (Guj.),
judgment of Bombay Hon’ble High Court in case of Ganesh Benzoplast Ltd.

\@%SA[S) of the Central Excise Act, 1944 and Section-128A(3) of the
Customs Act, 1962.

¥ In view of the foregoing, the appeal is allowed by way of remand to
the adjudicating authority for passing a reasoned and speaking order, after
affording the appellant an adequate opportunity of personal hearing. The
adjudicating authority is directed to examine all relevant facts, documents,
and submissions placed on record during the appeal proceedings. Based
on such examination, fresh orders shall be issued expeditiously, strictly in
accordance with the principles of natural justice and the applicable legal

provisions. It is clarified that, while passing this order, no findings or views
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have been expressed on the merits of the case or on the submissions made
by the appellant. These shall be independently examined and considered

by the adjudicating authority in accordance with law.

7. In view of above, the appeal filed by the appellant is allowed by way
of remand.
e /ATTESTED
(87
ahars/ JUPERINTENDENT
iy e (arde) , s COMMISSIONER (APPEALS)
CUSTOMS (APPEALS), AHMEDABAD. CUSTOMS, AHMEDABAD.

By Registered Post A.D.
F. No. S/49—388/CUS/JMN/2024—’2}/ Dated -26.02.2026

<993
To,

1. M/s. Hariyana Ship Demolition Pvt Ltd.,
GF-1,"ATLANTA" ATABHAI CHOWK,
OPP-JOGGERS PARK-1 Bhavnagar 364002,

Copy to:
J./ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar.
4. Guard File
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