
CAAPL/COM/CUSP I 1 05212023-APPEAL
(s/49-2 1 4/C U S I AHD t23-24)

ffi

fiqr {ffi1€rflq or4fqil tnr ir, qf6q, or6cr1cr{
OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,
+rfr {Grd 4th Floor, fgol rrq-{ HUDco Bhawan, {Tt Ur< nV Ishwar Bhuvan Road

T.ri.ISfl Navrangpura, sfdfqlqE Ahmedabad - 38o oo9
(.tt{lC FtTittr. Tel. No. oz9-26'ag2aL

DtN - 20250671 MN000000D437

e).

.T

6
FIEdSgT FILE NO CAAPL/COM/C U SP I 1 05212023-Appeal

(s/49-2 1 4/C US t AHD t23-24)

€ erfid 3neqr €sr oRDER-tN-

APPEAL NO.1frergO
ornftqq, 1962 +t Ertt 1286'&'

cidlfo(uNoen sEcIoN
128A OF THE CUSTOMS ACT,

1962)

AH D-CUSTM.OOO-APP-OB5-25-26

TI

N

qlktr+-df PASSED BY

Shri Amit Gupta
Commissioner of Customs (Appeals),

Ahmedabad

frqffi DArE 19.06.2025

\: u(l[dsffiden{q1qfr€'. t
Rqi'o.ARrsrNG our oF

ORDER.IN.ORIGINAL NO.

Assessment Order No.
KO L/C U S/ACC t AC07 t2023 -24,

daled 19.04.2023

? o{fid rrrecr qr0 o.G o1 kd-o.
ORDER- IN-APPEAL ISSUED

ON:

19.06.2025

d
r{fi-trfrdf 6r lFr E qdT NAME

AND ADDRESS OF THE

APPELLANT:

M/s. Sal Tech Corporation

409, Lilamani Corporate Heights,

Rama Pir No Tekro,

Nr. BRTS Bus Stop,

Ahmedabad - 38001 3

I

Page 1 of 15



;IFrc-6s{Iq-6 sF
This copy is granted free of cost fo e private use of the person to whom it is issuedrth

2

S ve-r fr ot{ aft f€ .rrecl f, vrt q+ s{T6d

i e q-fri fr oi-a oro-* ufocnigw ufta 1urt6<
rS fud o1 f+Sq{q artc+ nqa o-t ro-i ?.

T6{s o-rdr d d fs ontlt sff gIfr qfl drft€{
€siltr{ ft-f, crffiq lrrww furrry rrt-q qFf

1962 vRT 129 (1)(tlrr

categories of cases, any person aggrieved by this order can prefer a Revision Application to The
Additional secretary/Joint secretary (Revjsion Application), Mjnlstry of Finance, (Department of
Revenue) Parliament Street, New Delhi within 3 months from the date of communicat

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

ion of the order

rder relating to

(6) FTI qIeT.

(a) any goods exported

(q)

sI3TI rtnrdl ern q1 s-fltqr+ b frq s{tf}mqrogrfr;IqA T{qrtsRrrnrqern wgort rrg
qro o1 qrfl fr .rfferd crf, * s-ff 6t
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qr{a sr[nil Erd{ l{rfiI

(b)

n a conveyance for importation anto lndia, but which are not unloaded at their place
of destination in lndia or so much of the quantity of such goods as has not been unloaded at any such
destination if goods unloaded at such destination are short of the quantity required to be unloaded at
that destination.

any goods loaded i

(TI) ,1962 3{Unq x dql E-{Ig rrg a-6d {@'
3t-drqrft

(c) as provided in Chapter X of Customs Act, 1962 and the rules made thereunderPayment of drawback

3

a1 qrqrft ofrT gg ft. rnq ffifr{d orrrqrc det di qrftS :

crSq ctrd6-{{rq,{ VIIIT

The revision application should be in such form and shall be verified in such manner as m
specified in the relevant rules and should be accompanied by:

fuso1 cr qft t q-{rs ++ at ffirq go' Eo-e ern 5t+ tnftv
4

t:.t:
9.8,1870 c-{ Tr.6 rrq 3f5sR ss1

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under

Schedule 1 item 6 of the Court Fee Act, 1870.

.rTrl?rrTnq Ifd 4gtrr&

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

Fr) 4&rol

(c) 4 copies of the Application for Revision

(q)

rffq qts,su-sq-doilrfrEqc-{t+rft{ts{tft-{i{rdItfro. zool-(F-qgdslcr4qlu.tooor-

(Fw q6' 6$trr rTr{ y, ttr lfr rrrer d i rq fuc Urrcn $ sflfrle Tmr{ E em.s o1 d cPdqi.

qE $o, qirnrrqrqrq, ernqlrrqr (stt1ffi 3ftqpqq\1o,.Ircscl3-trAE-cd+tR ats+
s.q fr .6. 2ooL 8rk qft qo' cr€ * vfto 6 6 q1* at Fq i[ 8.1 ooo/-

, 1962 (qqr 3I.IIcful <TIrt

(d) Theduplicate copy of theT.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundredonly)

or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts,

fees, fines, forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act, 1962

(as amended) for filing a Revision Application. lf the amount of duty and interest demanded, fine or

penalty levied is one lakh rupees or less, fees as Rs.200/. and if it is more than one lakh rupees, the

fee is Rs.1000r.
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c?[ 2 3'rerill 3,t-{I Trtrr{I rfr n{rrd
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ir*q scqrc $e' srk *cr qi( i{*s orfuoqul } rrqq{ Frsftfud q} rrr .nfrs o'q sui t
ln respect of cases other than these mentioned under item 2 above, any person aggrieved by this

order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the

Customs, Excise and SeNice Tax Appellate Tribunal at the following address:

ggla {ffiEffi6rq$ffi{
orfU-o{!r, qlffi**qd'd

where the amount of duty and interest demanded and penalty levied by any officer of Customs

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, flve thousand rupees ;

Customs, Excise & Service Tax Appellate

Tribunal, West Zonal Bench

4,.
A

A

2nd Floor, BahumaU Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

ffiffi, @r 'rfi, Fs-dFRv-r{T'Rg-d,

@s q tol S o{ft{, Sqr{-tr.rfUfr{q, 1s6z d qrfl 12e g (1 )

t s{ft{ .lrft( } srr Fffifud {ffi {'w di qrBq-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1 ) of the Customs

Act, 1962 shall be accompanied by a fee of -

(6) -ffiHffiinr&t s6i ffi *qr{-tr qffi Er*I qirrt rrqr {@ cfr* qrq ilfi crnql

Tqr {s sfi {s-q fr 66 p-ug ur ur$ o'c d * qs- FflR Tqq.

(a)

h\

\Mhere the amount of duty and interest demanded and penalty levied by any officer of Customs in the

case to which the appeal relates is five lakh rupees or less, one thousand rupees;

R
qffffi gs eim rrqr {o' ortq qrq iRII 6{EII

*'r qs 6 Tsrc dq er<r rsqq i rrfu6 d ifu-t eqt wrs ercq fr sft-o r d d, qis ErrR srrg

v
m

rrfi ds 01 rs-q rqrs crc scq * 3{ftr6, d d; (s Ef,n rqq.

AIIGi AIII trIITTIIq6r gr{r qirfl rrqr {a6'

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the

case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(c)

(s.) @ qifr ,rq {.tr & 1 s"/" orfl e-ri tr{, q-61 Ew q go cs ils ftqr<

fr8, qrest 19"7" 31q6-Gw, qEi&-q-diisE-drEit, srfrorcsrqrq-n t

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded

where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

(d)

6

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee of five Hundred rupees
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Appear has been fired by M/s. sar rech corporation, 409, Liramani
corporate Heights, Rama pir No Tekro, Nr. BRTS Bus stop, and Ahmedabad _ 3800.13,
(hereinafter referred to as 'the Appellant') in terms of section 12g of the customs Act,
'1962, challenging the Assessment order No. Koucus/AcctAcloTl2oz3_24, dated
19.04.2023 (hereinafter referred to as 'the impugned order') passed by the Assistant
commissioner of customs, Faceress Assessing Group V (r), Air cargo comprex, NSCBr
Airport, Kolkata (hereinafter referred to as the 

,adjudicating 
authority,).

2.1 During verification of the serf-assessment of the subject Biil of Entry gnd6r,
provisions of section 17 (2) ot the customs Act, 1962, it transpired that the Appellant nai$$'$': ' .

classified the item Nos. 1, 2, 3, 4, 6 and 7 of the above Bill of under the Tariff Entry"' 's' '

90268090 and thus under the heading 9026. The heading g026 is essentiaily -."*gd, .._, .-
for lnstruments and apparatus for measuring or checking the flow, level, pressure or other 

- -

variables of liquids or gases but excludes rnstruments and apparatus of headings 9014,
9015, 9028 or 9032,. on crassifying the goods under the aforesaid heading 9026 the
Appellant had availed duty benefit under serial No. 31 of the Notification No. 2412005_

cus dated 01.03.2005. The aforesaid serial No. extended the exemption of 'nil Baslb
Customs Duty or BCD for goods classifiable under the heading 9026.

2.2 However, during verification of the serf-assessment of the above Bill of Entry
it transpired that the items mentioned in above were controlling and regulating devices
and thus were correcfly classifiable under the heading g032. Therefore, the Virtual
Assessing officer (vAo), had raised the following query dated 20.03.2023 through the
ICES

,PLEASE 
UPLOAD CATALOGIJES/TECHNICAL WRITE IJP OF EACH ITEM

DECLARED AS CONTROLLER AND REDUNDANT CONTROL SELECIER. "

23 ln response, the Appeilant submifted their repry dated 21.03.2023 and
ongoing through the same the following had transpired to the Virtual Assessing Group:

"IMPORTER, FROM THE WRITE I.]P UPLOADED /T IRANSP/RES
THAT THE EQUIPMENTS DECLARED AS ANTISURGE CONTROLLERS AND
REDUNDANT CONTROL SETECTORS ESSENI/ALLY CONTROL THE AIR

Page 4 of 15

ORDER-IN-APPEAL

2 Facts of the case, in brief, are that the Appeilant had imported vide EDr Biil
of Entry No. 5136559, dated 20.03.2023 the goods primarily declared and described as
mentioned in Table-A of the impugned order. The aforesaid goods were suppried by M/s
compressor contrors LLc, 474s 't21" skeet, Des Moines, rowA-s0323-2316 usA
against lnvoice No.So2133-003064 dated 13.03.2023 for a declared value of USD
197471.19 [FoB]. The said Biil of Entry was serf-assessed by the Appeilant under the
provision of Section 17(1) of the Customs Act 1962.
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FLQW IN AXIAL AND CENTRIFUGAT COMPRESSORS FOR THE PURPOSE

OF PREVENTING SURGES-THUS THE NAME ANTI-SURGE CONIROLLER.

THUS, THEY ARE NOT MEASURING OR ANA,LYTICAL EQUIPMENTS (41) 5.

-3- CLASS/F/ABLE UNDER HEADING 9027 BUT ARE CONIROLLING

/REGULATING EQUIPMENTS CLASSIFIABLE U/11 9032. THEREFORE,

PLEASE STATE WHETHER YOU AGREE TO THE RECLASS/F/CATION OF

IHE GOODS UNDER HSN 9032 OR ELSE SUBMIT YOUR COUNTER

ARGUMENTS."

2.4 Further clarifications had been sought from the Appellant and in response,

the Appellant had uploaded reply on 21 .03.2023 vide IRN NO: - 2023032100095198. The

Appellant's aforesaid reply was in the form of technical write-up which essentially stated

that -

"the imported item being only a Part used for measuring various values and

feeds the same to the lnstrument Panel, which eventually ensure the entire

System wo*s seamlessly. The impofted part in itself is not the Controller

Sysfern and hence does not qualify to be classified under 9032 -Automated

Controllers as being requested by your good offices" and "equipment declared

as anti-surge controllers and redundant control selectors essentially control the

air flow in axial and centrifugal compressors for the purpose of preventing

surges-fhus the name anti-surge controller". "

2.5 The Appellant had further submitted that

"Please note the imported item's main function being-

1. Measuring the Distance between 2 points i.e. Operating Point and the

Maximum permissible Limit (Surge Limit Line).

2. Maintain-by measuing" other Vaiables are within the Range of
Values permifted"

3. Tuho-machinery Control Application-Sysfem of vaious pafts,

cornpressors measuing tools, connected, and controlled from an

lnstrument Panel."

Therefore, the Appellant through the above discussed replies had essentially

maintained that the items under dispute were meant for measurement and were

correctly classifiable under the tariff entry 90268090.

He found that the ltem Nos. 1,2,3,4,6 and 7 of the Bill of Entry No 5136559,

dated 20.03.2023 being essentially automatic controlling or regulating devices

are appropriately classifiable under the heading 9032 and under the Tariff

J
t

a
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2.6 The adjudicating authority vide the impugned order has passed the order

as detailed below:-
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Entry No. 90328990. Further, having been incorrecfly classified under the

heading 9026 the aforesaid items shall also not benefit from the BCD

exemption under Serial No. 3'l of the Notification no. 24l20OS-Cus, dated

01.03.2005 as it is only available to items correcfly classifiable under the

heading 9026.

3. Being aggrieved with the impugned order, the Appellant has filed the
present appeal wherein they have submitted grounds which are as under:_

3.1 lt is submitted that the observations of the assessing authority in the paras

of the impugned order are analyzed to contend into the matter, as under:

As regards observation in Para 10 (a) to 10 (f), it is submitted that all these sub-
para contain Technical narration, the source or the authority is not mentioned.

Further observation in Para 10 (f), in fact, supports the contention of the Appellant

that it is the computerized system which actually has the hold of doing conkolling

function in the present days' scenario of Compressor system. lt is observed by

the assessing authority as under:

These computerized systems through software specially designed for .- ;.,
this purpose can receive and analyzed inputs from lhese sensors and
electrical components and in this way it is possibte not only monitor thi
vaiables in a compressor system but can a/so issue suitable
commands to control these variables in case the compressor shor,ys

signs of peiorming below or above optimally set threshotds.

As regards OBSERVATION in Para 10 (l), the assessing authority has made it

clear that the algorithms in the controller use the data to establish the

performance of the machine; the data identifies the operating point in as it
approaches the vicinity of surging. When the compressor,s operation approaches

the surge point the controller modulates either a flow control valve in the recycle

line or adjusts the speed of the compressor driver.

ln this respect, it is submitted that this means that the algorithms in the Controller

reads the data to ascertain the current value, whether being under the threshold

limit or with the defined range, as pre-set. This data is then fed into the Computer

system which issued the command to the controller to do certain act to keep the

values in such pre-set. There is nothing in the Anti-surge controller (and in

Performance Controller & Redundancy Control Selector too) which triggers any

sort of action in the nature of automatic controlling and regulating.

As regards observation in Para 10 (l), it is submitted that it is true that the anti-

surge controller is an instrument that accurately determines how close the

compressor is to surging. This clearly shows that Anti-surge Controller

Page 5 of 15
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determines or checks how far the compressor is from its surgtng point

However, it also submitted that it is absolutely wrong to state that it maintain an

adequate but not excessive flow rate. Anti-surge Controller is a device basically

meant for measuring the values in the compressor. But without the connectivity to

or attachment with the Hardware (i.e. Computer system) and the software (here,

Trainview@ HMI), Anti-surge controller is useless as the same does not have any

independent capability to control the values in the Compressor. lf it is detached

from the Computer system with the built-in software, it will only measure the values

to be controlled. ln fact, the real controlling capability remains with the master i.e.

Computer system. Thus, the computer system is the real controller. The Anti-surge

controller (and Performance Controller & Redundancy Control Selector too) are

the measuring devices connected to the Computer system. They can

independently do the function of measuring without the being connected to the

Computer system, but cannot do controlling automatically, on their own. They are

the slaves to the Master i.e. Computer system. ln fact, their connection with the

Computer system creates a combination of measuring devices and controlling

device, the latter being the Computer system.

As regards observation in Para 10 (m), it is submitted that the assessing authority

has done nothing more than simply describing as to what is Performance

Conkoller and then stating that it is often used in conjunction with the Anti-surge

Controller.

As regards observation in Para 10 (n), it is observed by the assessing authority

that a Redundancy Controller or (as in the present case) the Redundant Control

Selector is a programmed instrument that helps to switch between the main

computer and the backup computer and vice versa when either starts performing

below a set threshold.

It is submitted that how far this observation can be considered as establishing

that the same is an instrument which does automatic conkolling and regulating?

As regards observation in Para 10 (o), it is observed by the assessing authority

that Anti-surge Controllers, Performance Controllers and Redundancy

Controllers play a controlling and regulating role in the functioning of

compressors/compressor systems.

ln this context, it is submitted that in view of the submission in the foregoing

Paras, it is wrongful to state that Anti-surge controllers, performance controllers

and Redundancy Controllers play a controlling and regulating role in the

function ing of compressors/compressor systems.

iei
'.:*
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As regards observation in Para i1 d, the assessing authority observed that by

admissions of the importer in their reply daled 21 .03.2023 duly uploaded state

that the Anti-surge controller and the performance controller essentially control

air flow in axial and cenkifugal compressors for the purpose of preventing surge,'

ln this regard, it is submitted that there is nothing like such admission in the

Appellant's reply dated 21 .O3.2023.

As regards observation in Para 11 f by the assessing authority, it is submitted that

it strengthens the stand of the Appellant that the computerized system with a
designed software can issue commands for controlling.

The assessing aulhority's observation was as follows: "compressor control in the

modern industry is done through a system of electrical sensors and transmitters

that can send up input signals to a computerized system working on a software

designed for this purpose and based on these input signals the computerized

system can issue commands to relays/circuit breakers, valves, actuators and

other mechanical and electrical devices in the compressor system for the purpose

of controlling or regulatlng the variables inside a compressor as intake gas fl9wii -l

speed of the impeller or rotor for changing the velocity of the gas etc.,, I ,L., _._ .,

As regards observation in Para 11 g by the assessing authority, it is submitted ' 
'

that the contention of the Appellant is confirmed. As Anti-surge Controller, '.,r,..,, .

Performance Controller and Redundancy Control Selector work in sync with the

aforesaid Trainview software to exercise efficient control over a

compressor/compressbr system, it can doubtlessly concluded that they are not

automatic controlling and regulating instruments, on their own.

As regards observation in Para 11 h by the assessing authority, it is contended

that in view of the submission in the foregoing Paras, in general, and in the

preceding Para, in particular, the instruments are not automatic controlling and

regulating instruments, so not covered within the embrace of the definitions

under (A) and (B) to Chapter note 7 to Chapter 90.

As regards observation in Para 11 i by the assessing authority, it is submitted

that the assessing authority, while attempting to strengthen the case of the

department, inadvertently supporting the case of the Appellant. The

observation of the assessing authority was as under:

"and through a system of sensors and transducers the nonelectrical

quantity of gas pressure or velocity is converted in to electronic signals

which then is transmitted to the computerized control system where the

software already discussed above converts them into readable data".

/

\,,
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As regards further observation in Para 1 1 i, the assessing officer concluded as

under.

......"11 is clear from the discussions so far that being part of a

computerized control system all the three instruments in question are able

to control the variables to the compressor/compressor system

automatically".

ln this regard, it is submitted that the assessing authority here made a different

statement that all the three instruments in question are part of a computerized

control system. Thus, it is accepted by the assessing authority that CONTROL is

with computerized control system too indirectly supported the contention of the

appellant. This also does mean that all the three instruments in question are not

automatic controlling and regulating instruments.

Technical submission, in the above Paras under Sr. No. 2 of Grounds of Appeal

(i.e. TECHNICAL ASPECT) is summed up and summarized in simple language,

as under:

These three instruments, under reference, read/measure some physical

values in the Compressor, which require to be controlled and send the

same in some sort of signals understandable by the Computer system with

the help of the software in-built. The Computer system then issues

commands to take certain action which get carried out through these

instruments. To make it more understandable, suppose, these instruments

read/measure physical values but there is not Computer system to which

they are or can be attached. So. a question is raised in such a scenario -

are these instruments capable to carry out controlling or regulating these

value automatically, on theirown? The answer is loud and clear NO. THEY

CAN NOT. Then, the case crystal-clear. They are not Automatic controlling

or regulating instruments/devices; and hence do not merit to be classified

under CTH 9032.

As per GATT in "Chapter 4 Tariffs", it is, inter-alia, agreed upon by the member

countries as under:

(1) Background: Tariffs

(d)Tariff Classifications

Like tariff rates, tariff classifications are one of the basic components of the tariff

system. National tariffs are organized in the form of tables that consist of "tariff

classification numbers" assigned to goods, and a corresponding tariff rate. The

way in which an item is classified for tariff purposes will have an important and

9
{) ffi.

W:Y

+
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As regards observation in Para 11 l, it is submitted that there is nothing in the

Explanatory notes to the heading 9032, as has been observed.
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palpable effect on the duties charged. when crassifications are appried in an
arbitrary fashion, they can in effect nullify rate reductions. The GATT contains no
rules regarding tariff classifications. ln the past, countries had their own individual
systems. However, as trade expanded countries recognized the need for more
uniform classifications, which resulted in the drafting in 19gg of the ,,Harmonized

Commodity Description and Coding System', or ,,HS,, system. Today, most
countries use a harmonized system of six_digit tariff numbers.

(2) Legal Framework

b) Disciplines on Tariff Classifications

Article 3.1 of the rnternationar convention on the Harmonized commodity
Description and coding system (HS convention) stipurates that the signatories
"shall not modify the scope of the sections, chapters, headings, or subheadings of
the Harmonized system." This is done in order to maintain uniform administration
of the HS. The HS classifications are reviewed on a regurar basis so as to keep
pace with technological development. lf, as a result of these reviews, the
classification of a good changes in such a way as to raise its bound rate, countries
must enter into negotiations under the terms of GATT Article XXVIll.

Sourcehttp://www. meti. go.jplen glish/reporudata/gCTgg04e. html?&r= i

ln view of the above, the Appellant submit that it is established that when the
goods are cleared under a particular six-digit tariff number from a foreign member
country, it has, though not legal, binding effect on the member countries to
respect this uniform classifications.

It is submitted that the following Bills of Entry have been earlier cleared in respect
of the impugned goods under CTH g026, without any query objection raised by
the department.

I

BILL OF ENTRY
NO/OATE IMPORTER

ITEM

SR.NO
OIL AND NATURAL
GAS
CORPORATION
LIMITED

5&'12

4145012112.01 .2023

6 10 &'11

2&6

4343377 t25.O1 .2023
SAL TECH
CORPORATION 1&5

3

SAL TECH
CORPORATION

1&4
5136558/20.03.2023

2&5
SAL TECH
CORPORATION3871354t23.12 2022

1

ITEl\il DESCRIPTTON
ITEM
CTH

PERFORMANCE
CONTROLLER 90268090

ANTI SURGE
CONTROLLE R,

90268090
ANTI SURGE
qONTROLLER,

ANTI SURGE
CONTROLLER, 90268090
REDUNOANT CONTROL
SELECTOR

90268090

Page 10 of 15
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CONTROLLER

neouruonrur corurRol
SELECTOR

ANTI SURGE
CONTROLLER,
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F lt is pertinent to note that earlier three consignments have been cleared under

the same CTH i.e. 9026, without any query, objection being raised by the

department. lt is also, therefore, relevant that the department is debarred from

taking a contrary stand in absence of adequate independent evidence in support

of classification, as claimed by the department. Factual and legal position has not

changed which was prevailing at the time of earlier imports and is prevailing at

the time of current import. lt was held by the Supreme Court's decision in the case

of Jayaswal Neco Ltd. that it was not permrssible to revenue authorities merely

picking and choosing the classification only for the purpose of imposing higher

rates of duty. Also, as reported in2007 (210) E.L.T. 104 (Tri. - Del.), it was held

by the Appellate Tribunal that on factual or legal aspect of the case for

classification of 'Jelly Belly' nothing was unknown to the Revenue Authorities,

there were no new facts or change in the legal provisions and the Revenue

Authorities merely picking and choosing the classification that offers the higher of

the rates of duty, which was not permissible in the light of Supreme Court

judgment in the case of Jayaswals Neco Ltd. [2006 (195) E.LT.142 (S.C.)]. This

decision is affirmed by the Supreme Court as reported in [Commissioner v. S.K.

lndustries - 2012 (277) E.L.T. A56 (S.C.)l

F Without the prejudice to the submission in foregoing Grounds of Appeal, it is

submitted that during the course of reassessment based on the impugned order,

the Virtual Assessing Officer had taken into consideration the Tariff rate of duty

of 15% for the impugned goods without applying the exemption admissible for Sr.

r/. No. 494A, inserted in Notification No. 50/2017-Customs dated 30.06.2017, vide

otification No.2112021-Customs, dated 31.03.2021. As per the said Sr. No

A, the duty effective rate of duty is 7.5o/o. On the Appellant, this mistake has
,l

ast an unnecessary and unwarranted financial burden of paying Basic Customs

duty and other consequential duty of lakhs of Rupees. lt is urged to return this

duty to the appellant, as the same is the illegal and non-statutory levy

4. Personal hearing in the matter was held on 13.05.2025 following the

principles of natural justice. Shri K. J. Kinariwala, Consultant, appeared for the hearing

and he re-iterated the submission made at the time of filing the appeal

5. I have carefully gone through the case records, impugned order passed by

the adjudicating authority and the defense put forth by the Appellant in their appeal

memorandum. The Appellant has filed the present appeal on 05.07.2023. ln the Form

C.A.-1, the Appellant has mentioned date of communication of the Assessment Order

dated 19.04.2023 as 24.04.2023. Therefore , the appeals were required to be filed by

*,

--\-u
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23.06.2026 i.e. within stipulated period of 60 days under section 12g (1) of the customs
Act, '1962. since the appeals have been filed on 0s.07.2023, there is a delay of 1,1 days
beyond the stipulated period of 60 days. The Appellants have also filed applications for
condonation of delay.

II

That condonation of delay application so filed by the Appellant is to be allowed or
otherwise i.e. whether the appeal is time barred or not;

whether the imported items are primarily "measuring or checking instruments,,

(CTH 9026) or "automatic regulating or controlling instruments" (CTH gO32).

5.2 section 128 of the customs Act, 1962, provides for a period of sixty days
for filing an appeal, with a further grace period of thirty days if sufficient cause is shown
for the delay. ln this case, the appeal was filed with a delay of eleven days beyond the
initial sixty-day period, but within the extended thirty-day period. The Appellant has

attributed the delay to the impugned order being received by an office staff unaware of its

importance, and the subsequent need for the consultant to prepare the appeal. while - .;,

parties are expected to exercise due diligence, minor delays attributable to administra{g$. -
oversights, especially when the appellant acts promptly upon discovering the issue.lai"ffi_
generally condoned by appellate authorities to ensure that justice is not denied on,rlere- t:.}}j,. .

technicalities. considering the relatively short delay of eleven days and the explanilpn .. z.
provided, which indicates no deliberate inaction or gross negligence, I find that th'e-.I . - ','

Appellant has shown "sufficient cause" for the delay. Therefore, in light of the above
provisions of law and considering the submissions of the Appellant and also considering
the fact that the appeal have been filed within a further period of 30 days, I allow the
condonation of delay in filing the appeal, taking a lenient view in the interest of justice.

5 3 Further, the totar duty as re-assessed by the Assessing officer has been
paid by the Appellant, thereby fulfiling the requirement of pre-deposit of filing the appeal
as envisaged under the Section 129 E of the Customs Act, 1962.

5.4 The core of the classification dispute lies in whether the imported items are
primarily "measuring or checking instruments" (crH 9026) or ',automatic regulating or
controlling instruments" (crH 9032). chapter Note 7 to chapter g0 of the customs Tariff
Act, 1975, is crucial here. lt states that Heading g032 applies only to:

"(a) instruments and apparatus for automaticaily controiling the frow, revet,
pressure or other vaiables of liquids or gaseq or for automatically controlting
temperature; and
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(b) instruments and apparatus for automatically controlling other vaiables (e.9.,

speed, position, quantity, weight), whose operation depends on an electical

phenomenon changing in relation to the factor to be controlled."

5.5 The impugned order highlights, based on the Appellant's own submissions

and descriptions, that the "Anti-surge Controllers" and "Redundant control selectors"

"essentially control the air flow in axial and centrifugal compressors for the purpose of

preventing surges." This strongly suggests a primary function of controlling or regulating

rather than just measuring. Even if they involve measurement, that measurement is

inherently part of a feedback loop designed for automatic control. The Appellant's

contention that these items are merely "parts" or do not "independently control or trigger

actions" is not fully convincing. The Explanatory Notes to CTH 9032 clarify that

instruments may comprise different components, working together to achieve automatic

control. The key is the overall function in the system. The phrase "Anti-surge Controller"

itself denotes a controlling function. While common parlance is not determinative, it often

reflects the primary purpose of an item.

Relevant jurisprudence supports that if an instrument's primary function is

utomatically control a variable, it falls under CTH 9032, even if it incorporates

uring elements

u

While the impugned order may not explicitly cite external technical sources

every observation, its findings are based on the Appellant's own submitted documents

and the functional description derived from them. The burden is on the Appellant to

demonstrate how their technical understanding differs from the functional interpretation

used for classification. The distinction between a "part" and a "controller" is often blurred,

but for HSN purposes, the decisive factor is whether the "part" itself performs the essential

controlling function or merely contributes to it. From the description, these "controllers"

seem to be crucial in initiating or adjusting actions to prevent surges, which is a regulalory

function. While "common parlance" can sometimes be indicative, it cannot override a

clear functional interpretation aligned with HSN Notes and Chapter Notes. Here, the very

name "Controller" suggests control, and the technical write-ups, even as interpreted by

the Appellant, point towards a controlling function (e.9., "maintaining the flow rate").

5.8 The Appellant misinterprets the requirement of the three components in

Explanatory Note to 9032. The note describes the elements common to automattc

controlling instruments. lt does not mandate that each imported article must comprise all

three components as a single, physically integrated unit, especially when they function as

a complete system together with software, as explained by the adjudicating authority. The

notes refer to the overall system or apparatus having these features. The Appellant's

items are stated to "work in sync with the aforesaid Trainview software to exercise efficient
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control over a compressor / compressor system," indicating their rore in a rarger
controlling mechanism

5 9 The argument of prior crearances and "promissory estopper,, is generaly
not applicable in matters of classification or duty liability. Each import is a fresh
assessment. Errors in past assessments, if any, do not bind the department. The
supreme court in Union of rndia vs. M/s. V.V.F Limited reporte d at 2o2o (372) E.L.T. 495
(s.c ) has held that "The doctrine of promissory estoppel cannot be invoked agalnst
exercise of powers under the statute". Thus, if the goods were incorrecfly crassified
earlier, the department is not precluded from correcting the classification in a subsequent
assessment. The cases cited by the Appeflant generaily pertain to changing
interpretations without a change in facts or law, which is different from correcting a
misclassification based on a clear functional analysis.

-..''' - /
5 1 0 The Appeilant merery asserted the appricabiriry of 7 .5o/o BCD under sr.*;
No. 4944 of Notification No. 50/2017-customs dated 30.06.2017 1as amenaeo oiff.
Notification No.2112021-customs dated 31.03.2021). However, the burden of froving 

jJ.r',,

eligibilityforanexemptionnotificationliessquarelyontheassessee.TheAppellant.his

not provided sufflcient evidence or detailed arguments to demonstrate how the 1s_ 
* "'

classified goods specifically fall under the precise description of items eligible for the
concessional rate under Sr. No. 4944 of Notification No. 50/2017-cus. without such
specific correlation and proof, the benefit of an exemption cannot be granted. The entry
at sr' No. 494A specifically refers to "parts of goods of heading g026,,or "automatic

regulating or controfling instruments... for measuring, checking, anaryzing or
automatically controlling or regulating" of certain specified types not direcfly applicable to
the general description of the imported "Controllers" in the context of the claimed benefit.
Given the general nature of the Appellant's claim for this notificailon, without specific
elaboration on how the imported items precisely fit the conditions or description under
that entry, the benefit cannot be extended.

7 ' ln view of the above, I find that the adjudicating authority's classification of
"ANTISURGE CONTROLLER" and "REDUNDANT coNTRoL sELECToR,, under
customs Tariff Heading 90328990 is correct. The Appeilant's arguments against this
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6. Based on the functionar anarysis of the imported goods, their rore as
automatic controlling or regulating devices, and the appropriate application of the
customs Tariff Act, 1975, read with HSN Explanatory Notes, the classification under crH
90328990 is found to be correct and well-justified. Furthermore, the Appellant has failed
to provide sufficient grounds or evidence to establish their eligibility for any other
exemption notification, including sr. No.4944 of Notification No. 50/2017-customs, for
the re-classified goods. consequently, the demand for differential duty and the findings
in the impugned order are upheld.
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classification are found to be without merit. Furthermore, the Appellant has failed to

establish their eligibility for any other exemption notification. Therefore, I agree with the

observations and findings of the adjudicating authority and do not find any justification to

interfere with the findings in the impugned order passed by the adjudicating authority.

8. ln view of the above discussions, the findings and observations of

adjudicating authority are required to be upheld.

I
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By Registered post A.D/E-Mail

To,

M/s. Sal Tech Corporation

409, Lilamani Corporate Heights,

Rama Pir No Tekro,

Nr. BRTS Bus Stop,

Ahmedabad - 380013.

Gu ta)

Date: 19.06.2025

TESTED

NDENT

). srseurat".
), AHMEDABAO

irFt{

gdtrri'l

cop!
,1/
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3.

ttfl rJG
CUSTOMS (APPEAES

to:

The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

The Principal Commissioner of Customs, Ahmedabad.

The Assistant Commissioner of Customs, Faceless Assessing Group V(l), Air

Cargo Complex, NSCBI Airport, Kolkata -700 052.

The AssistanVDeputy Commissioner, Customs, Air Cargo Complex, Ahmedabad

Guard File.

4.

5r.

Accordingly, the appeal filed by the Appellant is rejected.

(-J

t Commissioner (Appeals),
Customs, Ahmedabad
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