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Under Section 129 DD( 1) of the Customs Act, 1962 (as amended), in respect o c
any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint

Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street. New
Delhi within 3 months from the date of communication of the order
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/Order relating to :

@(

(a)

(a(

Kg lara

an) goods imported on baggage

na mR{qBMmT mRq+rna+3qmma
u3wTrn©wrrqq+TmTtaT++fh3mravrai5af+qqT+Wni3Hqa®WTq=nnTTR
vm$tvrxl8&r+filaqra8 mfl d.

Mich are not unloaded at their place of

destination in India or so much of the quantity of such goods as has not been unloaded at anY such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

(b)

(TI (
a,,lufTI.

MRarqxau ba$aqTtJITV 'T$aqHF

(C) ter X of Customs Act, 1962 and the rules made thereunder.

.3 q RRRYW
#turn?ftGh3w&vrq f+yfRfaavrrvra+©wTtqqTfN :

HrT

r ied in such manner as may be specified in

the relevant rules and should be accompanied by

)BE ( mm7M–f=MM31iaRi%ifN®TTR 31jHnjT
fBTn$tqnvfRBqvrwt+#t–+rqrwq®ft@mn$MdTfb{

4 vfRz#,

1 ly in one copy as prescribed under
1 item 6 of the Court Fee Act, 1870.

ja afermI VIV qa 4 B
iEt ents, if any

)TT(

t

bi\

&I T:

N( [ $qTqI©F&lP , 1962 (q ' 'f+ 1fta &rn
?Ift3. dtw.gus,adt3a?fBfBv qd & giTa& Gltjtq &rmI { $ 7. 200/-(WIR avIva )I1 7.1 odo/-.„ „
WIR Rn T\IR vm ).anT tft vrq©r$t,+w4fRla XTTaTq&wTfBr#v©m ft. arn.6 #tzbfhrt.
qfjq!@F,vhnqql ©r©,mrrqrTrqr dS#t?Tfh3hWRq©©®m w$vq$tatt+=ftw &
vw i v.200/- IIar qfB w ara 8 afirv dat iiIrb WIg 7.1 000/-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.

1 .000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,

forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing

a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-

4. m aqTHamRTqaWWmqRa{®mWaTiUm
VTqH©7m$tattrfMlw afbfhrq 1962 dt tna 129 q (1) & atfhr vTddt.q,3 +dtqTq®,
Ukl 3an3q@3h8vTv?wftaafbnwr&wH f+Hhf8aq+qt wftav?Hv8}

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A( 1 ) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :

@

wMv aFf+©WL qrgq #qaa
Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bench

brag,

a+II{dl, aGHdldld-380016

e 2"d Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Asarwa, Ahmedabad-380 016

5 ORIgIN 31 MBRtBaT65MMM
atftq wfta+vlqf+yfhf8a qM+©V$t+dTf&

m wa 129 R (1)
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act.

1962 shall be accompanied by a fee of -

)XP(

(a)

afB–Ri&nw
Trqr+s#t7©qdfq©r©wrqu W+VqTtatqnFgn7=lq

aqraatrrwrrTr

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to

which the appeal relates is five lakh rupees or less, one thousand rupees;

)a ( m vmmMvTvT8EiRmm©#tjqr
qu{s#twq+fq©r©wR8afii%6tafbiwr&qvraKr©8 3®© qTtat,vtv8wn WIR

) My levied by any officer of Customs in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees. five thousand
rupees ;

mnmwm@
Trvr+s#tv©qvvrw ©r©wrq8Glfil©$tat,4w Rgn wIR.

aRra aTF wrrTr

n== a toms in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

)A( mMm8MiBTF6fi]i/m6naR8iH
{SfBqTTHe,qras& % lo©a®v+qr,asj&qedgf&aTaq8.wilmar aTWTTI

’aW An appeal against this order shall lie before the Tribunal on payment of 1 0% of the duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

9 FanfR&nitavw RVa8aTbqX -

atv win+fRquTTafhiT vt End&fRquf+dtara wftm&faRfbq TTR

’anita- , -Jr-r4r

)a(wfta waMrqxvlwrTa#r+fRq TPH aTMi&vrqTq8+fqra vr ql@qt
+w d+vr®q.
Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; Ol

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees
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•

ORDER-IN-APPEAL

M/s Hero MotoCorp Ltd., the Grand Plaza, Plot No. 2, Nelson Mandela Road,

Vasant Kunj Phase-II, New Delhi – 110070 (hereinafter referred to as 'the
appellant’) has filed the present appeal against the Order-in.Original No.

06/AC/DAP/HERO/REFUND/2C)23-24 dated 11.12.2023 (hereinafter referred to as

'the impugned order') passed by Assistant Commissioner of Customs, ICD

Dashrath, Vadodara (hereinafter referred to as 'the adjudicating authority').

2. Facts of the case, in brief, are that the appellant had imported 'Gears’,
which are to be used as integral parts of two wheelers. The appellant was of the
view that such gears are classifiable under CTH 8483 attracting Basic Customs

Duty @7.5%, whereas, Customs Department was of the view that the same were

classifiable under CTH 8714 attracting BCD @1 5%. In order the get the imported
consignments cleared expeditiously, the appellant had classified the gears under
CTH 8714 in the 14 Bills of Entry filed during the period of February, 2019 to
January, 2020 and paid duty at higher rate under protest.

3. In respect of classification of similar goods imported by the same appellant
company through JNCH, Nhava Sheva port during the year 2015, Hon’ble
CESTAT, Mumbai, has passed a Final Order No. A/87281/2021 dated 09.12.2021

in Customs Appeal No. 86785 of 2019. Vide the said Final Order, the CESTAT has

set aside the classification under CTH 8714 and upheld the classification under
CTH 8483 as declared by the appellant company.

4. By relying upon the aforesaid Final Order dated 09.12.2021 passed by the ?"> S,,,_ :.:- A

CESTAT, Mumbai, the appellant had filed a claim for refund of duty of..i
Rs.31 ,91 ,953/- on 19.05.2023 with the office of the adjudicating authority situate a i

,t ICD-D,,h„th, V,d,d,„. A Sh,w c,„,, N,ti,, w,, i,,.,d t, th, ,ppellarMF+'
rejection of refund claim on the ground of limitation. The said SCN has/W/rh ': \

+b
\

5. The adjudicating authority has inter alia observed that as per sdk& h , </e
27(IB)(b) of the Customs Act, 1962, the applicant should submit the ref JiMtfl
application within one year from the date of judgment, decree, order or direction
from the appellate authority, tribunal or any court. He further observed that an

assessee can pay duty under protest, but when the matter come up for a decision
before the appropriate forum and an order is passed, the protest vacates

automatically. Further, if the order is in favour of the assesse, he can file a refund

claim within the statutory time period as per Section 27(1 B)(b). In this regard, the

adjudicating authority relied upon the following decisions:

adjudicated vide the impugned order. { ; Pi

5.1 Dena Snuff (P) Ltd. Vs. CCE [2003 (157) E.L.T. 500 (S.C.)]

“5. As far as the first submission is concerned, we are of the view that the

Tribunal’s appreciation of the relevant paragraph in Mafatlal Industries
(supra) was correct. The “cause of action” of the appellant would arise
only after the final dispute regarding the classification list had been settled
by this Court. That was done as recently as on 28-8-2003. The application
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for refund by the appellant was therefore premature. We have noted the

proviso to sub-section (1) of Section 11(B) which says that the period of
limitation of one year prescribed under sub-section (1) will not appIY in
case duties are paid under protest. The question then is from which date
will the period of limitation start to run? it appears on the basis of the
paragraph of Mafatlal Industries decision which has been relied upon bY

the Tribunal it would have to be from the final decision in the assessee’s

own case.”

5.2 Redington India Ltd. Vs. CC, Chennai [201 1 (269) E.L.T. 233 (Tri. - Chennai)]

“7. In this case1 the protest was lodged by the appellants challenging the
assessment made by the Department and claiming nil rate of duty. The

dispute in assessment came to a finality once the matter was decided in
favour of the appellants by the lower appellate authority and the

department chose not to file any further appeal against the same. Once the
very cause of the protest came to an end by the resolution of the
assessment dispute at the hands of the lower appellate authority, it cannot
be held that the protest would survive beyond the date of the order passed
by the lower appellate authority in favour of the appellants. Thereafter, it

was the duty of the appellants to take steps to file necessary refund claims
within the time limit prescribed. As noted above, the fourth proviso

prescribing limitation of six months from the date of a judgment order of
appellate authority was introduced in the law on 11-5-2007 and the

of the lower appellate authority finalizing the assessment dispute

passed on 24-5-2007. Clearly after the fourth proviso came into
the appellants had only six months time from 24-5-2007 to file a

refund claim. Having not done so, the refund claim has become time-barred
and therefore in terms of the legal provision, the same cannot be held to be

admissible. As such, the orders passed by the authorities below rejecting
the refund claim do not require any interference. The appeal of the

appellants is dismissed.”

'he

\rder
lasi

bperation,

In light of the above judgments, the adjudicating authority has observed that in

the present case, the date of CESTAT Order is 09.12.2021 and the claimant has

filed the refund claim on 19.05.2023, which is beyond one year and hence hit by

limitations as per Section 27(1 B)(b) of the Customs Act, 1962. Thus, the refund
claim filed by the appellant has been rejected by the adjudicating authority.

6. Being aggrieved, the appellant has filed the present appeal. As the appeal

is against rejection of refund claim, pre-deposit under Section 129E of the

Customs Act, 1962, is not required. The appeal has been filed on 04.06.2024. In

the Form C.A.-1, the date of communication of the Order-In-Original dated

11.12.2023 has been shown as 09.04.2024. The appellant has submitted a
printout of Tracking Report for the consignment No. EG3586485341N, which
shows the delivery of the consignment on 09.04.2024. Thus, the appeal has been
filed within normal period of 60 days, as stipulated under Section 128(1) of the
Customs Act, 1962. As the appeal has been filed within the prescribed time-limit,
it has been taken up for disposal on merits.
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7. The appellant has, inter-alia, raised following contentions in the Grounds
of Appeal. Gist of the same is given below:

7.1 On a bare perusal of provisions of Section 27, it is quite clear that by virtue
of second proviso\a Section 27 (1 ) of the Act, the period of limitation of one year
does not appIY to cases wherein the duty or interest stood paid under protest. In

other words, the Adjudicating Authority has failed to appreciate that the

Parliament, for the cases wherein duty or interest has been paid under protest,
has essentially carved out an exception from the general substantive provision,
which prescribes the limitation period for refund of duty or interest to be one year,

in order to make the period of one year completely inapplicable to such cases.

7.2 That the Adjudicating Authority has confounded the substantive provision
of Section 27 (1) of the Act prescribing the period of limitation with that of the

provision of Section 27 (IB) which merely lays down the computational
mechanism to determine such period of one year. More so, the opening words of
Section 27 (1 B) of the Act protects the second proviso to Section 27 (1 ) wherein
the one year period of limitation is completely inapplicable.

7.3 The appellant relied upon the Ruling made by the Hon’ble Punjab &
Haryana High Court in a case of Malwa Industries Ltd. I/s Union of India & Ors.

[MANU/ PH/ 0083/ 2018], wherein the department rejected the refund claim of the
concerned claimant, who petitioned such adverse order before such Hon’ble

Court, on the ground that though the claimant ought to have filed the refund claim
within the period of one year from the date of concerned judgement or order
irrespective of the duty or interest having been paid under protest as such under
protests become irrelevant once such judgement or order is pronounced in favor),J,M

of tye said cla.imant. However, the Hon’ble Court did not yi,Ie ,,d. ,,?,„d,d&F$
the interpretation and stand taken by the department, and while ruling in fav?rM// W
the concerned claimant, the Hon’ble Court propounded, by having rig qM%

accentuated the linguistic texture of opening phrase of Section 27 (IB) to M:CW:
effect “Save as otherwise provided in this section” , that the provision of Secti}Ul-;/
27 (1 B) (b) is inapplicable to the cases wherein duty or interest stood paid under

protest, hence, and it does not prevail and override the second proviso\a Section

27 (1 ) of the Act, which ousts duty or interest paid under protest from the gamut
of one year period limitation. Moreover, the Hon’ble High Court of Punjab and

Haryana rightly distinguished the judgement of Della Snuff (P) Ltd. k

Commissioner of Central Excise, Chandigarh MANU/SC/0875/2003 = 2003(157)

ELT 500 (SC), upon which the Adjudicating Authority happens to have scaffolded
its reasoning in the impugned order. More so, the said judgment was delivered

under the erstwhile Central Excise Act, 1944 and its applicability cannot be
stretched mechanically and blindly to the provisions of the Act and the
corresponding rules made thereunder.

7.4 The appellant placed further reliance upon the case of M/s Sai Exports FS

The Commissioner of Customs [MANU/ CC/ 0141/2022], wherein the Hon’ble
CESTAT, while dealing with the issue of applicability of the provisions of Section
27 (1 B) of the Act to cases wherein the duty or interest stood paid under protest,
has unequivocally and categorically held that the operation of the said provision

b\>Page 6 of 10



e
F.No. S/49-70/CUS/AHD/2024-25

does not come into picture in cases where the duty or interest is paid under
protest as such under protest is governed by second proviso to Section 27 (1 ) of
the Act.

7.5 in view of the above grounds, the appellant has prayed to quash and
impugned order and allow the appeal with consequential reliefs, including
directions to allow refund .

8. Personal hearing in the matter was held on 29.05.2025, which was attended
by Shri. Sumit Wadhva, Advocate and Shri. Mukesh Mishra, DGM Finance of the
appellant company. They reiterated the written submissions. During the hearing,
they have also submitted Synopsis cum Additional Submissions. They have also

submitted copies of following Orders-In-Original in respect of their own
company :

• O.I.O. No. R-05/2024-25 dated 18.10.2024 passed by the Deputy

Commissioner of Customs, ICD-Patali, Gurugram
• O.I.O. No. R-34/VS/DC/ICD GH/24-25 dated 07.03.2025 passed by the

Deputy Commissioner of Customs, ICD-Garhi Harsaru, Gurugram

Findings

9. 1 have carefully gone through the impugned order, appeal memorandum,
written and oral submissions made by or on behalf of the appellant. The issue to
be decided in this case is under:

Ln case of refund of duty paid u

quired to be file refund claim u
spute is settled in their favour, or

gear from settlement of dispute

rIder protest, whether the claimant is
ithin one year from the date when the
refund claim can be filed even after one

10. Before starting discussion, extracts of the relevant provisions of Section
27 are reproduced below:

'Claim for refund of duty.

27. (1) Any person claiming refund of any duty or interest–
(a) paid by him; or

(b) borne by him,

may make an application in such form and manner as may be prescribed
for such refund to the Assistant Commissioner of Customs or Deputy

Commissioner of Customs, before the expiry of one year, from the date of
payment of such duty or interest .

Provided that where an application for refund has been made before the

date on which the Finance Bill, 2011 receives the assent of the President1

Provided further that the limitation of one year shall not apply where any

duty or interest has been paid under protest.

A)-
d+––
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tProvided also that where the amount of refund claimed is less than rupees
one hundred, the same shall not be refunded.]

[ Explanation 1.1 – For the purposes of this sub-section, "the date of

paYment of dutY or interesF' in relation to a person, other than the importer,
shall be construed as "the date of purchase of goods" by such person.

(1 B) Save as otherwise provided in this section, the period of limitation of

one year shall be computed in the following manner, namely :–

(a) in the case of goods which are exempt from payment of duty by a
special order issued under sub-section (2) of section 25, the
limitation of one year shall be computed from the date of issue of
such order;

(b) where the duty becomes refundable as a consequence of any

judgment, decree, order or direction of the appellate authority,
Appellate Tribunal or any court, the limitation of one year shall be

computed from the date of such judgment, decree, order or
direction;

(C) where any duty is paid provisionally under section 1 8, the limitation
of one year shall be computed from the date of adjustment of duty
after the final assessment thereof or in case of re-assessment,
from the date of such re-assessment. ”

11 . At the outset, I find that it is undisputed that the appellant has paid the duty
under protest. Therefore, as per Second Proviso to Section 27(1), the limitation

of one year shall not apply in the present case. Sub-Section (1 B) of Sectio
starts with the words, “Save as otherwise provided in this section” and ther
the Second Proviso to Section 27(1) will have overriding effect over sI

27(1 B)

!\

12. Another aspect of the present case in my view is that this is not a casi

consequential refund, because the appellant has not filed any appeal against the

assessment of 14 Bills of Entry filed during the period of February, 2019 to
January, 2020 with ICD-Dashrath, for which they have claimed refund. The

appellant has claimed refund on the basis of the Final Order dated 09.12.2021

passed by the CESTAT, Mumbai, which was in respect of the 3 Bills of Entry filed
in the year 2015 at JNCH, Nhava Sheva. Therefore, in my view, the limitation
prescribed in Section 27(IB)(b) is not applicable in the present case. However,

as the duty has been paid under protest, the limitation of one year from date of

payment of duty for filing of refund claim is not applicable as per Second Proviso
to Section 27(1 ).

13. The case law of Dena Snuff (P) Ltd. Vs. GCE [2003 (1 57) E.L.T. 500 (S.C.)],

as relied upon by the adjudicating authority, has been discussed in the Order
dated 30.01.2018 passed by Hon’ble Punjab & Haryana High Court the case of

Page 8 of 10
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Malwa Industries Ltd. vs Union of India & Ors. [MANU/PH/ 0083/ 201 8 = 2018 (361 )

E.L.T. 87 (P & A)]. Relevant portion of the said Order is as under:

"Under Section 11 B, the application for refund of duty of excise must be

made “before the expiry of one year from the relevant date.” “Relevant
date” is defined in Explanation (B)(ec). Thus, the application for refund

must be made before the expiry of one year from the date of the judgment,
decree, order or direction of the authority, Tribunal or Court. What is
important and what is different in Section 11B of the Central Excise Act

/dtTW.\\ from Section 27 of the Customs Act is that Section 11 B does not contain a
&! )

/In

\%\ % )’t;ection”. Thus, Explanation (B) including clause (ec) thereof is not subject

\e3 }\:-/a.//fo the proviso. Under Section 27 of the Customs Act, sub-section (1 B) is
\\_,pSV subject to the second proviso to sub-section (1).”

ub-Vt;’x)rovision similar to sub-section (IB) of Section 27 of the Customs Act,

W:li F) :$ 9 6d? IPM /C h OF) e n S U//fh : rh e In/? nGf : TaKe a so aer Mse pm d /h fbi

In view of the above Order in the case of Malwa Industries Ltd . (supra), it is clear

that Sub-Section (1 B) of Section 27 is subject to the Second Proviso to Sub-

Section (1) of Section 27 and therefore, limitation of one year shall not be

applicable where any duty or interest has been paid under protest.

14. The adjudicating authority has also relied upon the Order of Hon’ble
CESTAT, Chennai, in the case of Redington India Ltd. Vs. CC, Chennai [2011 (269)

E.L.T. 233 (Tri. - Chennai)]. In the said case, the disputed assessment was

decided by lower appellate authority and by virtue of it, M/s. Redington India Ltd .

became eligible for refund. In the said case, the protest was lodged by the
appellants by challenging the assessment made by the Department. Whereas, in
the case on hand, it appears that the appellant has not challenged the

assessments of 14 Bills of Entry for which they have filed refund. The appellant\

’has beither filed any appeal against those 14 Bills of Entry filed during February-

20.19 to January-2020 nor they have got amended the same. In view of this
p6sition, the self-assessment made by the appellant in those 14 Bills of Entry,

including classification and rate of duty mentioned therein, appears to become
final. In this regard, I rely upon the Judgment of Hon’ble Supreme Court in the

case of ITC Ltd. Vs. CCE, Kolkata-IV, reported as 2019 (368) E.L.T. 216 (S.C.) [1 8-
09-2019], wherein it has been inter alia held that self-assessment of Bill of Entry

is appealable order and the claim towards refund of duty does not arise until the

assessment has been modified by competent authority.

+.

it q +

b

T }
q +

bF d

15. 1 have seen copies of the two Orders-In-Originals dated 18.10.2024 and

07.03.2025 submitted by the appellant, as mentioned in the above Para 8. As

mentioned in the said Orders, in pursuant to the orders of higher officers, the Bills

of Entry had been re-assessed and the refund amount was re-calculated by the
Department as per the re-assessed Bills of Entry [Para 18 of the O.I.O. dated

18.10.2024 and Para 19 of the O.I.O. dated 07.03.2025 refers]. Whereas, in the
present case, it is nowhere mentioned that the subject 14 Bills of Entry, for which
refund claim has been filed, has been re-assessed or not. In the impugned order,
this issue regarding modification of self-assessment, either by way of re-

assessment or through amendment, has not been discussed, but the refund claim
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has been rejected merely on account of limitation / time-bar. In this situation, I
am not inclined to pass any direction towards grant refund or consequential relief

to the appellant. However, I agree with the contention of the appellant that the
refund claim filed by them is not deniable on account of limitation / time-bar, as

the duty was paid under protest.

Order:

16. In view of the above discussion and findings, I pass the following Order:

I hold that refund claim filed by the appellant is not deniable as time'barred,
as the duty was paid under protest. I set aside the impugned order and directs
to the adjudicating authority to pass a speaking order on merits. The appeal is
allowed to this extent.

mUPTA)
Comrnissioner (Appeals)

Customs, Ahmedabad

F. No. S/49-70/C US/A HD/2024-25 Date: 11.06.2025

By e-mail [As per Section 153(1)(c) of the Customs Act, 1962] / A:\
/ S)

+..

-O&

M/s Hero MotoCorp Ltd

The Grand Plaza, Plot No. 2, Nelson Mandela Road,

Vasant Kunj Phase-II, New Delhi – 110070.

(email: mukesh.mishra©2heromotocorp.com , dhiraj.kapoor@heromotocorp.com )

To

Li};~@g/
\\t :IIIIIIIIIIIIP<;:

Copy to:

1. The Chief Commissioner of Customs, Ahmedabad Zone, Customs House,
Ahmedabad.

(email: ccoahm-quj@nic.in )

2. The Pr. Commissioner of Customs, Ahmedabad.

(email: cus-ahmd-guj@nic.in ; rra-customsahd@gov.in )

3. The Deputy/Assistant Commissioner of Customs, ICD-Dashrath,
Vadod ara

(email: icdcustoms-dashrath@gov.in )

4. Shri. Sumit Wadhva, Advocate, Abott Law Office, NOIDA.

(email: sumit@abott.in )

5. Guard File

+ + + + +
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