GEN/AD)/ADC/1356/2024-Adjn-O/0 Commr-Cus-Kandla 1/2160188/2024

OFFICE OF THE COMMISSIONER
CUSTOM HOUSE, KANDLA

NEAR BALAJI TEMPLE, NEW KANDLA

Phone : 02836-271468/469 Fax: 02836-271467

DIN- 20240771ML0000444C7A
A | File No. GEN/ADJ/ADC/1356/2024-Adjn-O/0 Commr-

Cus-Kandla

B Order-in-Original No. | KDL/ADC/DPB/15/2024-25

C Passed by DevPrakashBamanavat
Additional Commissioner of Customs,

Custom House, Kandla.

D Date of Order 26.07.2024
E Date of Issue 26.07.2024
F SCN NO. & Date Waiver of Show cause notice

G Noticee / Party /| M/s Bulzei Agro Pvt. Ltd.

Importer / Exporter

1. Ig Hel AU et &l fol:efeh Tl fonam Sra g
This Order - in - Original is granted to the concerned free of charge.
2. e IS TTFT 3 FeT U W IS & ot g iAo 37diel fgaATael 1982 &
{3 o a1y afsd dAReh3TaTA 1962 HT URT 128A & JHdald Ju HIv- 1-7
AR Gt & i1 91T 37T g 0) 3T Y Hehll 8-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A
of Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in

quadruplicate in Form C. A. -1 to:

“ ey (3rdfie),
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7 dt AfSre, g ereray, TEFw3E $3AT F S, 3809 V3, 3rgAcTaTE 380 009”

“THE COMMISSIONER OF CUSTOMS (APPEALS),
Having his office at 7 Floor, Mridul Tower, Behind Times of India,

Ashram Road, Ahmedabad-380009.”

3. I IS Tg 3N oM o ferTies T60 T & iR iy &6 St =nfeu

Appeal shall be filed within sixty days from the date of communication of thisorder.

4. I IS & W TSI Yodb IMEFTT & T8 5/- BUY &1 e T 8FT A1RYR
b 1o S sz o faram Si-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it mustaccompanied
by -

(i) S i hi b ufa 3R

A copy of the appeal, and

(i) 39 ey & I8 U0 oal Py U O R ggE-1 & IgER

ITSTeHIT A TH-1870 & Acwe-6 ¥ FgiRd 5/- I0 &1 ey Yob feae

37T T BT AT

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp
of Rs. 5/- (Rupees Five only) as prescribed under Schedule — I, Item 6 of the Court Fees
Act, 1870.

5. 3t SO & 1Y TS/ SNY/ S0/ JAMT 3N & I BT THIUT Tdd T ST
i |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal

memo.
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6.37dTel Tl Ll THY, TAT Yoeh (37dTer) 17,1982 3R FAT eh TRTT#, 1962
F 3T GHT YIaHIT=T & dgd G ATHT &7 IreleT TohaT ST a1fg v

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the

Customs Act, 1962 should be adhered to in all respects.

7. 38 1A & [a%g 37diel 8 ST6T Yoo Yoeh R STATAT faare # g1,31%ar &us &,
shael AT faaTe & gT,Commissioner (A)3h HHET HIIT Yeh I 7.5% 3ITcleT lalT B19TT|
An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of

the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.

Brief facts of the case:-

M/s Bulzai Agro Pvt. Ltd, Godown No. 27 and 29, Mithi Rohar,
Gandhidham, Kachchh, Gujarat having IEC-AAJCB4457E were engaged in export of
edible items such as rice, groundnut etc. from Kandla Port.

2. Further, aletter F.No. S/01-01/Misc./DE/2020-21 dtd. 10.11.2022 was
received from Supdt. (DE), Custom House, Kandla wherein it has been informed
that during examination of goods pertaining to Shipping Bill no. 5341266 dtd.
09.11.2022, filed by the exporter M/s Bulzai Agro Pvt. Ltd., having goods description
as Groundnut seeds with CTH 12024210, in one container no. MISU2816434, the
goods were found to be groundnut whereas in second container no. SLLU2816318,
the goods were found to be long grain rice.

3. On the basis of that, the cargo pertaining to SB No. 5341266 dated 09.11.2022
alongwith other live cargo of the exporter pertaining Shipping Bill No. 5340455
dated 09-11-2022, were put on hold for examination by SIIB, Customs House,
Kandla.

4. Thereafter, the examination of the cargo in respect of both the Shipping Bills
No. 5341266 & 5340455, both dated 09-11-2022 was conducted at M/s. A V Joshi &
Co. CFS, Gandhidham under panchnama dated 13.11.2022. During the examination
conducted under panchmana dated 13.11.2022, it was observed that -
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> Exporter - Bulzai Agro Pvt. Ltd., Gandhidham, through their CHA - M/s.
G.S. Infraport Pvt Ltd, filed S/B No. 5340455 dtd. 09-11-2022 for export of
1121 Sella Rice Sortex Clean (CTH-10063020), total 432000 Kgs. (10*4 Kg in
BOPP Bag further packed in PP Bags) in 18 Containers. Out of 18 Containers,
7 containers were found to be stuffed with Groundnut, and remaining 11
containers with 1121 Sella Rice Sortex Clean as declared in Shipping Bill.

> Exporter - Bulzai Agro Pvt. Ltd., Gandhidham, through their CHA - M/s.
G.S. Infraport Pvt Ltd, filed S/B No. 5341266 dtd. 09-11-2022 for export of
Groundnut Seeds (CTH-12024210), total 190000 Kgs. (50Kg in printed Jute
Bags) in 10 containers. Out of 10 Containers, 3 containers were found to be
stuffed with Groundnut as declared, while remaining 7 containers were
found to contain 1121 Sella Rice Sortex Clean as declared in Shipping Bill.

5. During the scrutiny of the documents submitted by the exporter at the time of
tiling of Shipping Bill, it was observed that the exporter had self sealing permission
and self sealing of the containers of both the aforesaid Shipping Bills was done by
them, and they have declared the same in separate Annexure C-1/ Examination
Report for self sealed container as per CBEC Circular No. 26/2017 dated 01.07.2017
for both the Shipping Bills. On going through the Examination Reports, it is
observed that 07 container numbers of both the Shipping Bills have been
interchanged with each other.

6. As per notification no. 49/2022-Customs dtd. 08.09.2022, an export duty of
20% has been levied on semi-milled or wholly milled rice, whether or not polished
or glazed (other than Parboiled rice and Basmati Rice) falling under CTH-10063090.
Therefore, to ascertain the nature of the goods to be exported, samples of rice were
drawn from the cargo of both the shipping bills under Panchnama dated 15.11.2022
and were sent to CRCL, Kandla vide Test Memo No. SIIB/274/2022-23 (for cargo
from SB No. 5340455 dated 09.11.2022) & SIIB/275/2022-23 (for cargo from SB No.
5341266 dated 09.11.2022), both dated 17.11.2022 for testing purpose to rule out the
possibility of export of rice on which export duty has been levied in the guise of
parboiled and basmati rice.

7. Further, report in respect of both the samples was received from CRCL,
Kandla on 23.11.2022. In both the cases, CRCL, Kandla vide test reports both dated
23.11.2022, has reported as under-

“The sample as received is in the form of pale yellowish translucent rice grains of
irregular sizes. Based on the physical appearance, forms and analytical findings, it
appears to be Basamati Rice (Parboiled, Milled). However, other tests including
microbiological test could not be ascertained.”

8. Further, the exporter has submitted a request letter dated 29.11.2022 for
allowing export of both the above mentioned shipments. Vide the said letter,
exporter has submitted that-

> 10 containers of groundnut/peanuts and 18 containers of rice were stuffed
and they have filed the subject 02 Shipping Bills accordingly. Details of
Shipping Bills are mentioned below-
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o Shipping Bill No. 5341266 dated 09.11.2022- Groundnuts
o Shipping Bill No. 5340455 dated 09.11.2022- Rice in bags
» Due to clerical error, container numbers have been interchanged during
Annexure preparation.
» Containers have been shifted to A.V.Joshi CFS and examined under officer’s
supervision and samples have been drawn from the containers.
> They also requested to allow its shipment after submission of bond.
> If sample’s report varies from declared cargo, they shall pay duty as
applicable & abide themselves under the provisions of Customs Act, 1962.

9. Meanwhile, the provisional export of the cargo pertaining to both the
Shipping Bills was allowed by the competent authority on 29.11.2022. Accordingly, a
letter dated 30.11.2022 was issued to the Assistant Commissioner (Export) requesting
to allow the provisional export in both the Shipping Bills with necessary safeguards
as applicable as Circular No. 01/2011-Customs dated 04.01.2011 and Board’s
Instruction No. 29/2022-Customs dated 28.10.2022.

10. Further, a statement of Shri Ashok Gujjar, Director of M/s. G.S. Infraport Pvt.
Ltd. (CHA of M/s Bulzai Agro Pvt. Ltd.) was recorded on 30.11.2022, wherein he
inter-alia stated that-

> M/s. GS. Infraport Pvt. Ltd.(CHA) is authorized by the exporter M/s. Bulzai
Agro Private Limited to file Shipping Bills on their behalf, this mistake
occurred due to clerical error during the preparation of annexure of S/B No.
5340455 dtd. 09-11-2022 & S/B No. 5341266 dtd. 09-11-2022;

> that the exporter details, M/s. Bulzai Agro Private Limited and consignee
details, M/s. Aytanish Pakash Co. in both the shipping bills is same;

> the mis-declaration in both the shipping bills is due to the clerical error and it
was a bonafide mistake.

11.  As all the tests could not be ascertained in the report received from CRCL,
Kandla, therefore, the remnant samples were sent to CRCL, New Delhi for retesting
purpose. The test report in respect of remnant samples pertaining to Shipping Bills
No. 5341266 dtd. 09.11.2022 & 5340455 dtd. 09.11.2022 of the exporter M/s. Bulzai
Agro Pvt. Ltd was received from Joint Director (NFSG), CRCL, New Delhi vide their
letter F.No. 26-Cus/C-71/2022-23/2023 dtd. 31.01.2023. The re-test report is as
below:

“Each of the two samples is in the form of white translucent rice grains. Each has following

constants:
S.No. Test Parameter Sella Rice Sortex Groundnut
clean,CLR-144 SB. NO-|seeds,CLR-145 SB No.
5340455 marked as A1 |5341266 marked as B1
1 Moisture (% by mass) 11.52 11.51
2 Ash Content (% by mass) 0.44 0.51
3. Broken Grains (% by mass) 2.18 1.5
4. Foreign Matter (% by mass) Nil Nil
5. Damaged Grains (% by mass) Nil Nil
6. Weevilled Grains (% by mass) Nil Nil
7. Chalky Grains (% by mass) Nil Nil
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8. Average Length (in mm) 8.70 8.60
9. Average Width (in mm) 1.58 1.62
10. Length/Width Ratio 5.69 5.24
11. Elongation Ratio 1.83 1.85
12. Equilibrium Moisture content 55.76 56.95
(% by mass)
13. Alkali Degration Grain dispersed Grain dispersed
(1.7% KOH solution for 24 hours)

On the basis of above tested parameters each of the two samples is milled parboiled
Basmati Rice.”

Therefore, as per the above test report and in terms of aforementioned Notification
No. 49/2022-Customs dated 08.09.2022, no export duty liability arises in case of the
instant Shipping Bills.

12.  As discussed above, since the goods declared in both the consignments
under S/B No. 5340455 and 5341266 both dated 09-11-2022 are different from the
goods actually found during examination, which makes the goods liable for
confiscation under Section 113 (i) of the Customs Act, 1962. The exporter had
themselves sealed the containers and attempted to export the goods improperly by
making incorrect declaration in the Annexure C-1/ Examination Reports for self
sealed containers, Shipping Bills and other supporting documents submitted by
them, thus making them liable for penalty under Section 114 and 114AA of the
Customs Act, 1962.

13. Further, in the instant case, the exporter has submitted a letter dated
10.07.2024 wherein they have informed that their drawback and RODTEP incentives
are held up and also requested for waiver of SCN and for spot adjudication in the
matter.

WAIVER OF SHOW CAUSE NOTICE AND PERSONAL HEARING:-

14.  The noticee has requested for waiver of show cause notice. As per Section 124
of the Customs Act, 1962, the show cause notice can be waived at the request of the
noticee. Therefore, considering the request letter dated 10.07.2024 of the noticee, the
matter is taken up for adjudication.

DISCUSSION AND FINDINGS:-

15. I have carefully gone through the Investigation report, waiver request letter
and all the submissions placed on record.

16. I find that the exporter M/s. Bulzai Agro Pvt. Ltd., Gandhidham, through
their CHA - M/s. G.S. Infraport Pvt Ltd has filed two Shipping Bills viz. 5341266 &
5340455 both dated 09-11-2022. On examination of the cargo of the said shipping
Bills, the following observations are made:-

> S/B No. 5340455 dtd. 09-11-2022 for export of 1121 Sella Rice Sortex Clean
(CTH-10063020), total 432000 Kgs. (10*4 Kg in BOPP Bag further packed in PP
Bags) in 18 Containers.
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o Out of 18 Containers, 7 containers were found to be stuffed with
Groundnut, and remaining 11 containers with 1121 Sella Rice Sortex
Clean as declared in Shipping Bill.

> S/B No. 5341266 dtd. 09-11-2022 for export of Groundnut Seeds (CTH-

12024210), total 190000 Kgs. (50Kg in printed Jute Bags) in 10 containers.
o Out of 10 Containers, 3 containers were found to be stuffed with

Groundnut as declared, while remaining 7 containers were found to
contain 1121 Sella Rice Sortex Clean as declared in Shipping Bill.

17. 1 further find that the samples of Rice were sent to CRCL, Kandla on
23.11.2022. The CRCL, Kandla vide its test reports both dated 23.11.2022, has

reported as under-

“The sample as received is in the form of pale yellowish translucent rice grains of
irregular sizes. Based on the physical appearance, forms and analytical findings, it
appears to be Basamati Rice (Parboiled, Milled). Howeuver, other tests including
microbiological test could not be ascertained.”

18.  Further, the test report in respect of remnant samples pertaining to Shipping
Bills No. 5341266 dtd. 09.11.2022 & 5340455 dtd. 09.11.2022 of the exporter M/s.
Bulzai Agro Pvt. Ltd was received from Joint Director (NFSG), CRCL, New Delhi
vide their letter F.No. 26-Cus/C-71/2022-23/2023 dtd. 31.01.2023. The re-test report

is as below:

“Each of the two samples is in the form of white translucent rice grains. Each has following

constants:
S.No. Test Parameter Sella Rice Sortex Groundnut
clean,CLR-144 SB. NO-|seeds,CLR-145 SB No.
5340455 marked as A1 5341266 marked as B1
1 Moisture (% by mass) 11.52 11.51
2 Ash Content (% by mass) 0.44 0.51
3. Broken Grains (% by mass) 2.18 1.5
4. Foreign Matter (% by mass) Nil Nil
5. Damaged Grains (% by mass) Nil Nil
6. Weevilled Grains (% by mass) Nil Nil
7. Chalky Grains (% by mass) Nil Nil
8. Average Length (in mm) 8.70 8.60
9. Average Width (in mm) 1.58 1.62
10. Length/Width Ratio 5.69 5.24
11. Elongation Ratio 1.83 1.85
12. Equilibrium Moisture content 55.76 56.95
(% by mass)
13. Alkali Degration Grain dispersed Grain dispersed
(1.7% KOH solution for 24 hours)

On the basis of above tested parameters each of the two samples is milled parboiled
Basmati Rice.”
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18.  On the basis of the test report and in terms of aforementioned Notification
No. 49/2022-Customs dated 08.09.2022, it is seen that no export duty liability arises
in case of the instant Shipping Bills.

19.  On going through the statements recorded under Section 108 of the Customs
Act, 1962, I find that due to clerical error, container numbers have been interchanged
during Annexure preparation and the same has been erroneously reflected in their
shipping Bills.

20.  Itis evident that the goods declared in both the consignments under S/B No.
5340455 and 5341266 both dated 09-11-2022 were different from the goods actually
found during examination. Therefore, the goods are liable for confiscation under
Section 113 (i) of the Customs Act, 1962. The relevant extracts of the Section 113(i) of
the Customs Act, 1962 is reproduced as under:-

113. Confiscation of goods attempted to be improperly exported, etc.
- The following export goods shall be liable to confiscation:-

(1) [ any goods entered for exportation which do not correspond in respect of
value or in any material particular with the entry made under this Act or in the case
of baggage with the declaration made under section 77;]

21. It is pertinent to note that the exporter had themselves sealed the containers
and attempted to export the goods improperly by making incorrect declaration in
the Annexure C-1/ Examination Reports for self sealed containers, Shipping Bills
and other supporting documents submitted by them, which has rendered them
liable for penalty under Section 114 and 114AA of the Customs Act, 1962.

22. I further find that the exporter had no malafide intention to mis-declare the
export goods in order to evade the duties of customs. Further the goods were also
not prohibited/restricted in nature. It was only a clerical error at their end.
However, it is a settled law that redemption fine, under Section 125 of the Customs
Act, 1962, is quintessential for the goods which have been held liable for
confiscation.

23.  Inview of the above discussion and findings and keeping in mind the nature
of the offence, I will be taking a lenient view while imposing redemption fine and
penalties. Further there is also no revenue implication in this matter.

24.  Therefore, In view of the above, I hereby pass the following order:-

(i) I hold the subject goods, exported vide SB No. 5340455 and 5341266 both
dated 09-11-2022, liable for confiscation under Section 113(i) of the Customs
Act, 1962.

Since the goods have been exported and not available for confiscation, I
impose a redemption fine of Rs. 1,00,000/-(Rupees One Lakh Only) under
Section 125 of the Customs Act, 1962.

(ii) I impose penalty of Rs50,000(Rupees Fifty Thousand Only) upon them
under Section 114 of the Customs Act, 1962.
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(iii) I impose penalty of Rs50,000(Rupees Fifty Thousand Only) upon them
under Section 114AA of the Customs Act, 1962.

Signed by
Bamanavat Dev Prakash Mannu Lal
Date: 26-07-2024 18:00:27

(Dev Prakash Bamanavat)
Additional Commissioner
Custom House, Kandla
F.No. GEN/AD]J/ADC/1356/2024-Adjn-O/ o Commr-Cus-Kandla
DIN-20240771ML0000444C7 A

To,

M/s Bulzai Agro Pvt. Ltd.,
Godown No. 27 and 29,
Mithi Rohar, Gandhidham,
Kachchh, Gujarat

Copy To-

(i) The Deputy/ Assistant Commissioner (Review/EDI/TRC) for necessary
action at your end.

(i)  Guard File.
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