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This copy is granted free of cost for the private use of the person to whom it is issued.
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any gocids loaded in a conveyance fo. importation into India, but which are not unloaded at their place
of destination in India or so much of the quantity of such goods as has not been unloaded at any such
destination if goods unloaded at such destination are short of the quantity required to be unloaded at
that destination,
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Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.
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penalty levied is one lakh rupees or less, fees as Rs.200/- and if it rs more than one lakh rupees, the

fee is Rs.1OO0/-

qG {r. 2 3Rflrfi Sl-dI lrr {I {s 3{rdir rilqs

In respect of cases other than these mentioned under item 2 above, any person aggrleve

order can {ile an appeal under Section 129 A(1) of the customs Act, 1962 in form C.A.-3 before the

Customs, Excise and Service Tax Appellate Tribunal at the following address :

Cuatoms, Excise & Service Tax APPellate

Tribunal, west zonal Bench

2nd Floor, Bahumali Bhavan,

d by this

Nr.Girdhar Nagar Bridge, Asarwa,

(6) ol the Customs Act, 1962 an appeal under Section 12q A (l ) of the Customs

Ahmedabad-380 O l6

, L962 qr{r 12e q (6) frqrgtr , 1962 ib1 ur{r 129 q (1)

or$-< srfi'( +'qr.r ffifrrd {io,ri6trAi qrBs

Under Section 129 A

Act, 1962 shall be accompanied by a fee oI -

where the amount of duty and interest demanded and penalty levi

case to which the appeal relates is five lakh rupees or less, one thousand rupees;
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Customs
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ORDER-IN.APPEAL

Appeal has been filed by M/s. JMD International, 132, pocket- 16, Sector

24, Rohini, Delhi 110085, (hereinafter referred to as the AppellantJ in terms of

section 128 of the customs Act, 7962, challenging the order-in-original no.

MCH l4l2l AC INSM lGr.2l2024-25 dated 22.09.2024 (hereinafter referred to as

the impugned order) issued by the Assistant commissioner, Import section

Group-2, Customs House, Mundra 2024 (hereinafter referred to as .the

adjudicating authority ).

2. Facts of the case, in brief, are that the appellalt Importers of ,,Ice

cream sticks Birch wood" under crH 4421 of the first Schedule of customs

Tariff Act, i975. The said importer discharged the tax of IGST in terms of serial

No. 92A of schedule-il or serial No. 101 of schedule-Il of IGST Notilication

01/2017-IGST(Rate). An analysis of data (DAC No. 09 dated 27.12.20221 in

respect of Import of miscellaneous articles of wood such as "Ice cream sticks,',

"lce Cream Spoon", "Disposable Wooden Ear Buds and Toothpicks,,, ,,Bamboo

Skewers", "Bamboo Sticks" etc. for the period O1-OL-2O21 to lS-12-2O22, with
regard to wrong claims of lower IGST rate @ l2o/o Adv under crl 4421 instead

of correct IGST @ 18% Adv on miscellaneous articles of wood by classification

of goods in wrong IGST schedules was carried out by the Data Analytics cell
oI the Office of Chief Commissioner of Customs, Ahmedabad.

"].tro

2.1. The appellant have been found to have f,rled the Bills
detailed hereunder for home clearance of the goods viz.,,lce Cream

wood" under crH 4421 of the first schedule of the customs Tariff Act t975.
The said Importer discnarged the tax of IGST in terms of serial No. 92A of
Schedule-Il or Serial No. 101 of Schedule-il of IGST Notification oll2olZ-
IGST(Rate).
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S. No. BE Date
ASSeSS

Value (in)

Total duty
paid (in)

Total
payable
(in )

1 zt tztot 10-02-2021 '1500 67167 16335 20808 4473

2 2805 858 17 -02-2021 32000 1313492 319441 406920

J 2896980 24-02-2021 4 500 184460 44861 57145

4 3588795 16-04-2021 20200 824434 200502 25541 0 54907

3923897 12-05-2021 900 8604 10960

6 5189287 25-08-2021 27 50 1 15020
27973
2797

3563 3

5286062 02-09-2021 730 36 084 11179

5767789 08-10-2021 13820 624187 151802 I O2?7? 4157 1

a 583126'1 13-10-2021 '1050 47 424 1 1533 14692 3158

6121069 03-11-2021 900 37943 11755 2527

11 6195358 10-11-2021 1050 125143 30435 38769 8335

12 6342174 20-11-2021 160 11109 3442 74Q

13 6716829 17-12-2021 310 147 53 3588 4571

10445 1330514 7279553 29-01-2022 940 42947 2 860

15 03-02-2422 28 00 127927 31112 39632

to 9239834 23-06-2022 600 52693 12815 16324

17 9317662 28-06-2022 817 80132 1 9488 24825 5337

TOTAL 3744291 9096 3I 11587 42

Dif Short
paid IGST
(in) 4

2356

7660

2443

8520

24910L]

2.2 Whereas, the rate of IGST ieviable on the imported goods is as per

Schedules-l to VI appended to IGST Notification No. 01/ 2017-lntegrated Tax

(Rate)-as amended. It was observed the Importer is classilying their imported

miscellaneous goods as above under Serial No. 92A of Schedule-ll or Serial No.

101 of Schedule-Il of IGST Notification Ol l2OlT -IGST(Rate). Whereas, Serial

No. 92A of Schedule-Il of IGST Notification 01-2017-IGST(Rate) prescribcs 12

v IGST for goods viz. "Idols of wood, stone [including marble] and metals

those made of precious metals" for CTH 44 , 68 or 63. Further, Se rial

of Schedule-Il also prescribes 12 % IGST on Other articles of woorl;

clothes hangers, Spools, cops, bobbins, sewing thread reeis and the

f turned wood for various textile machinery, Matc h splints, Pcncil slats,

Parts of wood, namely oars, paddles and rudders for ships, boats and other

similar floating structures, Parts of domestic decorative articles used as

tableware and kitchenware [other than Wood paving blocks, articles of

densified wood not elsewhere included or specified, Parts of domestic decorative

articles used as tableware and kitchenware" under CTH 4421'

Page 5 of 13

BE No
Qty. (in
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87 479

12295

5

7 8776

I

10 9228

27 02

983

7343262
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2.3 Whereas, other than Serial No. 92A and 1O1 Schedule-Il of IGST

Notification 01/2017-tcsr(Rate), there is no other entry for crH 442t in
schedule II. The Serial No. 92A and 101 of schedule-Il have well defined list of
articles of wood covered in entries. The miscellaneous items,,Ice cream sticks,,

under CTH 4421919O and "Bamboo Sticks,,, ,,straight Edge Wooden Ice Cream

Sticks" etc. under crH 44219990 does not merit to be included in Entry No.

92A or 101 of schedule-ll. Purther, all the entries of wood in Schedule-l to M
of IGST Notilication 01- 2017-IGST(Rate) have been mentioned in Table-I

above. The subject miscellaneous goods do not merit to be included in any of

the above entries of rable-I. Therefore, the imported goods which are not

specilied in any of schedules I to vI need to be classifred under residuary entry

viz. Serial No. 453 of Schedule-lll and leviabie to IGST rate of 1g% Adv. The

description at serial No. 453 of schedule-Ill is - "Goods which are not specified

in Schedule I, iI, IV, V or VI". Analysis of the said Imports in cT 442r revealed

that the appellant paid IGST@127o Adv on imported goods, by wrongly claiming

them under Schedute-ll (Serial No. 92A and 101), instead of Serial No. 453 of

Schedule-lll to Notificatio n-ol I 2orz -rGST(Rate) as amended. This leads to
short payment of IGST. Accordingly, the IGST payable during the period from

ol-o1-2o22 to 75-72-2022 as detailed above works out to Rs.249i03/- as

detailed in herein above.

2.4 Based on the above, the appellant was calied upon to show cause

to thc Assistant Commissioner of Customs Group-2, Custom House, Mun
as to why:-

The goods having assessable value of Rs gT,4O,2gll- covered

of Bntry as detailed hereinabove, should not be held liable for c

under Section 1 1 i (m) of the Customs Act, 1962;

ii' The serial No. 92A or serial No. 1o1 of Schedule-Il of IGST Notilication
01/2017-lcsr(Rate) on the goods should not be denied and the same should

not be re-assessed at correct rate of IGST@1g7o under Sr. No. 4s3 of Schedule

III of IGST Notification No. Ol l2OlZ;

iii. The differential duty worked out to Rs. 2,4g,1O31_ (Rupees TWo Lakhs

Porty Nine Thousand one Hundred rhree only) for Bilrs of Entry as detailed

Page 6 of 13
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hereabove, should not be recovered under Sectron 28 $) of the Customs Act,

1962 along with applicable interest thereon as per Section 28AA of the Customs

Act, 1962, as applicable.

iv. Penalty should not be imposed upon them under Section 114A ol the

Customs Act, 1962.

2.5

order:

Consequently, the adjudicating authority passed the following

(3i

i. He ordered to confiscate the said imported goods having assessable value

of Rs. 37,40,291/ -covered under Bills of Entry as detailed here above, undcr

Section 111(m) of the Customs Act, 1962; Since the goods were not available

for confiscation, he did not propose confiscation.

ii. He ordered to deny the benefit of Serial No. 92A or Serial No' 1Ol of

Schedule-Il of IGST Notification 0 1 / 20 17-iGST(Rate) on the said imported

goods and order to re-assessed them at correct rate of IGST @18% under Sr.

No.453 of Schedule III of IGSTNotilication No. O1/2017;

iii. He ordered to demand and recover the differential duty worked out to

RS. 2,49,103/- (Rupees Rupees Two Lakhs Forty Nine Thousand One Hundred

Three Only) for Bills of Entry as detailed here above, under Section 28 (4) of the

Customs Act, 1962 along with applicabie interest thereon as per Section 28AA

of the Customs Act, 1962, as applicable.

e ordered to impose penalty of Rs. 2,49,103/- (Rupees Rupees Tu'o

orty Nine Thousand One Hundred Three Only) under Section 114A of

toms Act, 1962. However, in case the appellant paid the duty within 30

of the communication of the order, the amount of penalty payable is 25%

ol 2,49,1O3/- as per provisions of Section 114A of the Customs Act, 1962

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the

present appeal against the order passed by the Assistant Commissioner of

Customs, Group-2, Custom House, Mundra.

tt

\I
f.r*
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3.1 The appellant has submitted that Adjudicating Authority erred in
failing to appreciate that the demand is time-bared inasmuch as the notice was

issued solely on the basis of data and documents already available with
department and hence, there is no justification to invocate extended period by

applying provisions of section 28 $l of customs Act, 1962. Moreover, the issue

also involves interpretation of entries and unless mala fide is alleged and proved,

extended period is not invocable. Moreover, any IGST that is paid is available as

ITC and hence, it is a revenue neutral situation. on this ground, extended period

could not have been invoked. The appellant has submitted that they have

correctly classified the items under 92A/ 101 of Schedule-Il of IGST Notification

No. 01/2017-IGST (Rate) inasmuch as the items under consideration cannot be

excluded from the expression "other articles of wood; such as..,, employed in Sl.

No. 101.

4 . Personal hearing was granted to the Appellant on lS.Ol .2026

lollowing thc principles of natural justice wherein Shri Vikas Mehta, consultant,

appeared for the hearing and re-iterated the submissions made at the time of

liling the appeal

DISCUSSION AND FINDINGS:

c I have carefully gone through the case records, impugn

passed by the Assistant Commissioner of Customs, Group-2, Custom House,

Mundra and the defense put forth by the Appellant in their appeal. It is observed

that the Adjudicating Authority decided the matter ex-parte because the

Appellant did not respond to the SCN or attend the personal hearings.

5. 1 A perusai of the Impugned Order reveals that it was passed ex_parte.

The Adjudicating Authority recorded that the Noticee did not submit a defense

reply or appear for the personal hearings, necessitating an ex-parte decision

based on available records. while the Department proceeded with the order-in-

Page 8 of 13
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Original under the assumption of non-compliance/wilful suppression, the non-

effective hearing notices raises a serious question regarding the obserrrance of

principles of natural justice. The cornerstone of all administrative and quasi-

judicial proceedings is the principle ol Audi alteram portem (hear the other side).

The opportunity to file a reply and present one's case, either in writing or

personally, is fundamental to a fair adjudication process'

5.2 The statutory provisions under the Customs Act place a high

premium on the right to be heard. Section l22A ol t]ne Customs Act, 1962 states:

"0 fiE adjudicating authoitg shall, in ong proceeding under this Chapter

or ang other prouision of this Act, giue an opportunity of being heard to a

partg in a proceeding, if the partg so desires."

5.3 The use of the word "shall" makes it mandatory lor the authority to

grant a hearing. Furthermore, the proviso to Section l22A(2) allows for

adjournment if sufficient cause is shown. In the instant case, the imposition of

heavy civil liabilities, including duty demands, redemption fines, and penalties,

carries serious civil consequences. It is a settled principle of law that any order

involving civil consequences must be passed in strict adherence to the Principles

tural Justice. An ex-parte order is an exception, not the norm, and should

resorted to when there is willful and repeated non-cooperation, u'hrch

conclusively recorded.

'.)

1-lS

*
*

5.4 It is pertinent to observe that by concluding the proccedings ex-

parte, the Adjudicating Authority did not get the opportunity to go through the

submissions made by the Appellant. The essence of adjudication lies in the

impartial consideration of the arguments presented by both the Revenue and the

Noticee. In this case, since the Appellant',s detaiied written submissions and their

specilic arguments were not taken on record or deliberated upon due to lhe

absence of a hearing, the Adjudicating Authority was effectively deprived of the

material necessaq/ to form a balanced and well-reasoned opinion. Consequently,

ned Order are one sided, based sole1y on thethe findings recorded in the ImPug

P age 9 of 13
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investigation report, without the benefit of the counter-arguments which might

have altered the final decision.

5.6 While the Adjudicating Authority followed the procedural

requirement of granting three hearings, the substantive issues involved are

complex and require a balanced examination of law and fact. The dispute hinges

on whether "lce Cream Sticks" and "Bamboo Skewers,, are ,'Other articles of

wood" under sl. No. 101 of schedule rr (72o/o) or "Goods not specilied elsewhere"

under sl. No. 453 of Schedule III (18%). interpretation of sl. No. 101 involves

principle of ejusdem generis, determining if the imported goods are of the

o

wooden articles cannor be robustly concluded without the importer,s

tcchnical input and trade literature.

5.7 The Department invoked the five-year extended period under

Section 28(4) of the customs Act, 1962. For such invocation to be legally

sustainable, the Department must prove ,,willful misstatement,, or ,,suppression

of facts" with an intent to evade dut5r. The Appellant argues that since the

classification was based on a public notification and the goods were correctly

described by name, the dispute is merely one of interpretation. If the Department

page 10 of 13
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5.5 The Appellate Authority, in a situation where the Adjudicating Authority

has passed an order without the benefit of the assessee,s defence reply or

appearance, and the assessee now appears before the Appeliate Authority with

a defence, finds it just and proper to afford a fresh opportunity. A plethora of

decisions from the Hon'ble Tribunal (CESTAT) have consistentiy set aside ex-

parte orders where the principles of natural justice were, or appeared to be,

violated, and remanded the matter back to the Adjudicating Authority for a fresh

decision after providing a proper hearing. The setting aside ofan ex-parte order

and remanding the matter is a justified course of action when sufficient cause,

such as non-receipt of notice, is shown for non-appearance/non-submission of

reply.

kind as the illustrative list (clothes hangers, spools, etc.). Such

determinations regarding the "essential character,, and',commercial

\



MUN-CUSTM-OOO-APP-804-25 26

had access to the same data during the normal period of limitation, the charge

of "suppression" becomes a high legal hurdle. These findings require a deep dive

into the correspondence and the self-assessment records of the Appellant, which

were not scrutinized due to the ex-parte nature of the order.

5.8 The Appellant's claim that any duty paid would be available as ITC

is a significant legal defense. If established, it may negate the "intent to evade,"

as there would be no ultimate financial gain to the importer from short-paying

IGST. This aspect requires verification of the Appellant's GST compliance and

credit utilization, which was entirely omitted in the original proceedings.

5.9 The principles of natural justice, specifically the maxim "Audi

Alteram Partem" (hear the other side), are the bedrock of administrative and

quasi-judicial decision-making in India. In the context of the Customs Act, 1962,

this is not merely a formality but a statutory mandate under Section 122A, which

requires the Adjudicating Authority to give an opportunity of being heard to the

party chargeable with duty or penalty. Classification of goods is often a complex

exercise involving "interpretative rules' and "commercial parlance." When an

is passed without a defense rep1y, the authority lacks the benefit of the

r's justification for a specific entry. This results in a "unilateral

ent" that fails to address valid lega1 counter-points.

5. 10 Even if an authority intends to confirm a demand, the proccss ol

evaluating a defense reply and addressing it in the final order is esscntial lor t he

"reasoned decision" requirement. An order that ignores a pote ntial dc[ense-even

if due to the party's absence-ieaves the adjudication incomplete and susceptible

to being termed ,,arbitrary." In matters involving differential duty and penaltres,

a remand is preferred over a summary decision at the appeliate stagc. ir aliou's

the originai authority-the fact-finding body-to record fresh findings alter

examining the importer's evidence. This ensures that thc Appcllanl's right to a

fair trial is preserved without bypassing the initral stage of adjudication

Page 11 of 13



MU N-CUSTM-OOO.APP-BO4-25-26

5.11 Fresh adjudication is necessary primarily because the findings in
the impugned order regarding "willful misstatement" and the invocation of the

extended period under Section 28(41 are one-sided and lack the requisite

evidentiary depth. The Appellant has argued that the dispute is purely a matter

of interpretation of entries in a tax notification. In such cases, if the description

ol the goods was accurately provided in the Bill of Entry, the claim for a specific

tax rate is a legal claim, not a factual misstatement. The Adjudicating Authority
must examine whether the Appellant had a bona fide belief in their classification,

which can only be done after considering their defense.

5.12 The plea of revenue neutraiity is a pivotal legal defense against the

charge of suppression. If the Appellant is entitled to ful1 Input Tax credit (ITC)

ol the IGST paid, there is no ultimate loss to the exchequer and no financial

incentive for the Appellant to evade tax. courts have consistently held that in a
rcvenue-neutral situation, the intent to evade cannot be presumed. The

Adjudicating Authority failed to analyze this, as the ex-parte order did not

account for the Appellant's GST-registered status or the eligibility for credit.

the goods. This ensures that the final decision is ba

matrix rathcr than a default conflrmation of the SCN.

sed on a complete

5. 14 To ensure that the "substantial justice,, is not sacrificed at the

of technicaiities, " and considering the Appellant is now ready to participate in
the proceedings, I find it fit to remand the case. This will allow the Adjudicating

Authority to examine the classification on merits and the validity of the

invocation of the exrended period of limitation. Since the matter is being

remanded on the preliminary ground of violation of principles of natural justice,

I am not examining the merits of the classification or valuation at this stage. A1l

issues remain open for the Adjudicating Authority to decide afresh.

*

lL:

c:*
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5.13 As an appellate authority, I find that confirming serious charges of

fraud or suppression without a comprehensive counter-view results in a legally

fragile order. A remand a11ows the fact-finding authority to verify the Appellant,s

GST records, correspondence with the department, and technical literature on
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6. In view of the above discussions and findings, and in the interest of

natural justice:

(i) The impugned Order-in-Original No. MCH/412/ACINSM/Gr.212024-25

dated 22.09.2O24 is SET ASIDE.

(ii) The matter is REMANDED to the Adjudicating Authority for fre sh

adjudication.

(iii) The Adjudicating Authority shall provide the Appellant a reasonable

opportunity to Iile a written submission and grant a personal Hearing.

The appeal filed by M/s. JMD International is ALLOWED By WAy OF REMAND.

)-'l-ai
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F. No. S/49-308/CUS/MUN 124-2s

By Registered post A.D/E-Mail

Commissioner (Appeals),

Customs, Ahmedabad

Dt: 30.01.2026

2

3

4

)

5

To,

M/s. JMD International,
132, Pocket-16, Sector 24,

Rohini, Deihi 110085

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom Housc,
Ahmedabad.

The Principal Commissioner of Customs, Mundra.
The Additional Commissioner of Customs, Custom, Mundra
Shri Vikas Mehta, Consultant of M/s. JMD International (vikas@dlegal.in

Guard Fi1e.
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