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where the amount of duty and interest demanded and pena.lty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand mpees ;



Shri Chetankumar Rameshbhai Valu, A-223, Ruxmani societ5r, Near

Kargil Chowk, Punagam, Surat, Gujarat-395010 (hereinafter referred to as

"the appellant") has filed the present appea-l in terms of Section 128 of the

Customs Act, 1962 against Order in Original No.

83/ADC/SRV I O&,AI 2025-26 dated 14.07.2025 (hereinafter referred to as

"the impugned orcier") passed by the Additional Commissioner, Customs,

Ahmedabad, (hereinafter referred to as "the adjudicating authority,).

2. Briefly stated, facts of the case are that the appellant having Indian

Passport No. T7369131 was intercepted by the officers of Customs, Air

Intelligence Unit (hereinafter referred to as ,,AIU,,) on arrival at SVp

International Airport, Ahmedabad from Don Mueang (DMK) by Air Asia

Airlines Flight No FD i44 on 06.03.2o25 while he was attempting to exit

through green channel without making any declaration to the customs.

The appellant was asked by the AIU Officers whether he had made any

declarations to customs authorities for dutiable goods/items or wanted to

declare any dutiable goods/items before customs authorities to which he

replied ln negative and informed that he was not carrying any dutiable

items with him. Thereafter, in the presence of the panchas, the Alu officers

asked the appellant to walk through the Door Frame Metal Detector

(DFMD) machine; before passing through the said DFMD Machine, the

appellant was asked to remove all the metallic objects he was wearing on

his body/clothes. Thereafter, the appellant removed metallic objects from

his body/ clothes such as mobile, wallet etc., a''d kept in a plastic tray and

passed through the DFMD. While he passed through the said DFMD, a
strong beep sound was heard at lower and upper part of the metal detector

machine indicating that there is some objectionabie/ metal item on his
body/ clothes. Further, during the detailed frisking of the appellant, he

informed that 01 Gold Kada was worn by him which was concealed under
his jeans, above the knee of his right 1eg.

2.1 The Government Approved Valuer, Shri Soni Kartikey Vasantrai
submitted his valuation Report bearing no. rTBg /2024-25 dated
07 'o3.2o25 and confirmed that it was pure gold. Further, he informed that
the said 01 Gold Kada was having purity 999.0/24kt weighing 236.60O
Grams and market va-lue was Rs. 21,0g,106/_ and tariff value was Rs.
19,25,702/- as per the Notification No. l2/2O2S_Cttstoms (N.T.) dated
28.02.2025 (gold) and Notification

07 .O3.2025 (exchange rate).

No. 20 12O24-Customs (N.T.) dated
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2.3 Statement of the appellant was recorded on 07 .O3 .2025 under

Section 108 of the Customs Act, 1962, wherein he, inter-a1ia, stated that

he has perused the Panchnama dated 06107.O3.2025 drawn at Arrival hall

of Terminal-2 of SVPI Airport, Ahmedabad and stated that he has been

present during the entire course of the said panchnama and agree with the

contents of the said Panchnama. In token, he put his signature on every

page of the panchnama. On being asked about Ol Gold Kada which was

recovered from his possession, the appeliant stated that he carried/weared

01 Gold Kada which was concealed above the knee of right leg under his

grey jeans worn by him, when he arrived at Terminal-ll of SVPI Airport

Ahmedabad from Don Mueang (DMK) vide Air Asia flight No. FD-144, on

06.03.2025. He did not want to declare the said gold kada to remove it

clandestinely, to evade the payment of customs duty. On being asked

about having any bills or documentary evidence in respect of above stated

01 Gold Kada found from his possession, he submitted that he has not any

purchase bill for the said 01 Gold Kada. He purchased the said 01 Gold

Kada in cash. He arranged cash at Surat and paid it to Hawala agent of the

jeweller at Surat. After the paJment he received gold kada. On being asked

out the reason for bought O 1 Gold Kada from Don Mueang (DMK) to

edabad, the appellant stated that he bought the said 01 Gold Kada to

at a higher price. He stated that he has never indulged in any

activity in the past. This is first time when he carried gold to

a. He stated that he was aware that smuggling of gold without paJrment

of Customs duty is an offence. He was aware of the concealed gold in the

form of 01 Gold Kada but he did not make any declarations in this regard

to evade the Customs duty. He has opted for green channel so that he can

attempt to smuggle the gold without payrng customs duty.

2.4 The appellant had attempted smuggle/improperly imported Gold

i.e. 01 Gold Kada weighing 236.600 grams having punty 999 124 KT which

was concealed above the knee of right ieg under hid grey jeans worn by

him having Market Value of Rs. 21,08,1O61 ar:d Tariff Value of Rs'

).
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2.2 The AIU Officer informs the panchas as well as the appellant that

01 Gold Kada having purity of 999.O124kt recovered from the appellant

was attempted to be smuggled into India with intent to evade pa5,,rnent of

Customs duty which is a clear violation of the provisions of Customs Act,

1962. Thus, the AIU officers hay,rng a reasonabie belief that the aforesaid

01 Gold Kada was being attempted to be smuggled by the appellant and

was liable for confiscation as per the provisions of Customs Act, 1962,

hence, the aforesaid 01 Gold Kada was being placed under Seizure Memo

dated 07.03.2025.

{
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1.

19,25,702/-, with a deliberate intention to evade the payment of customs

duty and fiaudulently circumventing the restrictions and prohibitions

imposed under the Customs Acl 1962 and other allied Acts, Rules and

Regulations. The appellant had knowingly and intentionally smuggled the

said gold by concealed above the knee of right leg which is further

concealed by Grey jeans worn by him from Don Mueang (DMK) to SVPI

Airport, Ahmedabad, by Air Asia Airlines Flight No. FD-144 dated

06.03.2025 at Terminal -2, SVPIA Ahmedabad on 06.03.2025 with an

intent to clear it illicifly to evade paJrment of the Customs duty. Therefore,

the improperly imported gold by the appellant, by way of concealed above

the knee of right leg which is further concealed under grey jeans worn by

him and without declaring it to the Customs on arrival in India cannot be

treated as bonafide household goods or personal effects. The appellant has

thus contravened the Foreign Trade Policy 2Ol5-2O as amended and

Section 11(1) of the Foreign Trade (Development and Regulation) Act, 1992

read with Section 3(2) and 3(3) of the Foreign Trade (Development and

Regulation) Act, 7992, as amended. By not declaring the value, quantity

and description of the goods imported by him, the appellant has violated

the provisions of Baggage Rules, 2016, read w.ith the Section 77 of tlne

Customs Act, 1962 and Regulation 3 of the Customs Baggage Declaration

Regulations, 20 13.

2.5 The Improperiy Imported gold by the appellant, found from his

pocket without declaring it to the customs is thus 1iab1e for confiscation

under Section 111(d), 111(0, 111(1), 111(J), 111(1) & 111(m) read with

Section 2 (22), 133), (39) of the Customs Act, 1962 and further read in
conjunction with Section 11(3) of the Customs Act, 1962. As per Section

123 of the Customs Act, 7962, the burden of proving that the said

improperly imported gold, totally weighing 236.600 grams having tariff
va-1ue of Rs.19,25,702 /- urrd market value of Rs.21,08,106/-, without
declaring it to the Customs, are not smuggled goods, is upon the appellant.

2.6 The appellant through his advocate and authorized representative

Shri Rishikesh Mehra vide letter dated 17.03.2025 submitted request for
waiver of SCN. He submitted that his client visited Bangkok for business

pulpose and brought gold jewellery for his family from their persona_l

savings and borrowed money from his friends and relatives. He submitted

the bill of seized gold in name of appellant which was purchased from M/s.
Giriraj rrading co. Ltd. He submitted that his client has orany declared the
goods. He submitted that there are numbers of judgments 

Xvhtilqin, geid

has been released or arlowed for re-export on paJrment of redimptiorifine:,
He submitted that his client has been explained orally, thJ aauq"u. 

"Fd 
i
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provisions of the Customs Act, 1962 which would be included in the SCN

and they have understood them very we11. After understanding the clauses

and provisions of the Customs Act, 7962, he has requested for waiver of

SCN and submitted that he did not want any further investigation in the

matter and requested to decide the matter on merits. He submitted that his

client is ready to pay applicable duty, fine and penalty and opts for waiver

of SCN. He requested for providing personal hearing in the matter. He

further submitted that the goods were not in commercial quantity and was

purchased for family members; due to ignorance law and first time he has

brought the gold with him and therefore unable to declare the same.

2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of impugned gold item i.e. one gold kada weighing

236.600 grams made up of 999 .O l24kl having tariff value of

Rs.79,25,702/- aod market va1ue of Rs.21,08,106/- recovered and seized

from the appellant vide Seizure Order dated 07.O3.2025 under Panchnama

proceedings dated 06/07.03.2025 under the provisions of Section 111(d),

111(1) & 111(m) of the Customs Act, 1962. The adjudicating authority has

also imposed penalty of Rs. 5,50,000/- on the appellant under Section 112

(a)(i) and 112(b)(i) of the Customs Act,1962.

3. Being a egrieved with the impugned order, the appellant has frled

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

prohibited, but to release the goods on pa1rment of redemption

e, and if the goods are prohibited he has a discretion to either

e the goods on paJment of redemption line or confiscate the

ods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

case

A reading of Paras of t-l.e Iindings of the adjudicating authorit5r

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applyrng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is presumed that the goods in question were prohibited,

the Ld Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P.Sinnasamy in CMA No. 1638

.s
,(
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of 2008, b,:fore the Hon High Court of Madras decided on 23

August,2016.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appeliant

in this case is a smuggler, and that he has concealed the gold in

this case, all of which are erroneous findings as discussed above.

Taking into consideration these erroneous findings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should be absolutely confiscated and penalty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of a_11 the

cases with specific reference to the poiicy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profile of the person involved, the goods in

question may become "Prohibited" which are otherwise not iisted in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In 1-his connection, following case laws are submitted relied

upon by the appellaat: -

(i) Yakub Ibrahim Yousuf 2O1t (265) ELT-68S (Tri. Mum) and

subsequently 20 1 4 -'tlOL-27 7-CESTST-MUM.

(il) ShaikJameel Pasha Vs Govt of India l99Z (9I) F.LT 277 (Ap);

(iii) V.P. llamid vs Commissioner of Customs, 1994(73) F,LT 425

(Tri);

(iv) T. Elavarasan vs Commissioner of Customs(Airport) Chennai

2Or1. (266) ELT 167 (Mad);

(") Union of India Vs Dhanak M. Ramji 2OOg (248) ELT l2T
(Bom); upheld by Hon. Supreme Court vide its judgement dated 0g_

03-20i0, reported in 2010 (252) ELTAl02 (SC)

("i) A. Rajkumari vs CC (Chennai) 2OtS (321) ELT S4O (Tri_

Chennai);This case was also affirmed by the Hon. Apex Court vide

2015 (321) ELT 4,207 (SC).

It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

societ5r and its import and / or redemption wou

or detrimental to health, welfare or morals of

ld no gerous

any
ctrcumstances.

ltj
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. There is a catena of cases where the orders of absoiute confiscation

were successfully chailenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219) ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 l22O) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2007 (22O) ELT 3ll
4. Krishna Kumari vs CC Chennai 20O8 (229J ELT 222.

Following are the list of latest revision authority's orders relied upon by

the appellant:

1. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s

Shabb irTaherallyUdaipurwala

3. order No: 6t l2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in cla Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 12612O2O CUS(WZ)/ASRA/MUMBAI,

O7.O8.2O2O in cf a Commissioner, Customs, Ahmedabad

Hemant Kumar.

DT.

v/s

DT.

v/s

5. Order No: t23-r24/2O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Parrcha1.

6. 2019(369) B.L.T.1677(G.O.I) in c/a Ashok Kumar Verma.

7. Order No: 1Ol2Or9 CUS(WZ)/ASRA/MUMBAI, DT.

30.O9.2O21 in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Order No. 243 & 24412022 CUS(WZ)/ASRA/MUMBAI, DT

24.08.2022 in c/a (1) PradipSevantiial Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 1962 could not have been more than

the duty involved which in this case is Rs.5,50,000/- on the

appellant.

s/49- I 49lCUS/AHD 1202s -26 Page 9 of 29



. The appellant final1y prayed for release the goods on paJrment of

redemption fine or allow for re export and reduction in penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

11.12.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during personal hearing also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-000-APP-332-23-24 Dated. 13.12.2022

In c / a Mr. Kachhadia Mahipal Vittha_lbhai V/ 
". Additiona_1

Commissioner of Customs Ahmedabad. (Rhodium coated Gold Case

granted RF, PP).

(ii) oIA No. AHD-CUSTM-OO0-APP-364-23-24 DT 10.01.2024 IN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, pp.

(iii) OIA No. AHD-CUSTM-000-APP-176-23-24 DT 25.09.2023 IN
c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of
Customs (Appeals), Ahmedabad. (Ingenious Concealment in Gold

Dust/Paste Case granted RF, pp).

(19 OIA No. AHD-CUSTM-OO0-APP-129-23-24 DT 26.09.2023 in
c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs
(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/paste
Case granted RF, Pp).

(") OIA No. AHD-CUSTM-OOO-APP-161-24-25 DT 26.07.2024 in
c/a Mr. Subhan Gulab pathan V/s Commissioner of Customs
(Appeals), Ahmedabad. (Ingenious concearment in Gord Dust/paste
Case granted RF, pp).

("i) Order

DT.25.06.2021

No t4O/2021 CUS(WZ)/ASRA/MUMBAT

in c/a Mohammed Gulfam v/s Commissioner of
Customs Ahmedabad. (Ingenious Concealed Rectum Case granted
RF, PP).

(vii) Order No: 245/2021 CUS(WZ)/ASRA/MUMBAI

DT.29.09.2021 in c/a Memon Anjum v/s Commissioner of Customs
Ahmedabad. (Ingenious Concealed Siiver Coated Case granted RF,
PP).

Page 10 of 29
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("iii) Order No. 38012O22-CUS(WZ)/ASRA/MUMBAI DT

L4.12.2O22 in c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in GoId Dust/Paste Case granted RF, PP).

(ix) Order No. 243 &, 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.08.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(x) order No. 516-517 /2o23-CUS(wZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (lngenious

Concealment in Gold Dust/Paste 1478.3415 grams Case granted

RF, PP).

(xi) Order No. 9O7-9O912O23-CUS(WZ)/ASRA/MUMBAI DT

12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh ZdaY/s.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

nch

eighing 1778.980 grams Case granted on RF, PP).

*
Customs, Excise & Service Tax Appellate Tribunal (WZ)

at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

Final Order No. 10254/2024 dated 29.01.2024 Shri Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (lngenious Concealment Gold

Case of 4999.18O grams granted RF, PP).

I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of the impugned gold item i.e. one gold kada weighing 236.6OO grams

made up of 999.O124kt having tariff value of Rs.19,25,7021- aod

market value of Rs.2 1,08, 106/- without giving option for redemption

under Section 125(1) of Customs Act, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs'

5,50,000/- imposed on the appellant, under Section 112(a)(i) and

JiI

tr
It

:_::

*
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112(b)(i) of the Customs Act, 1962, in the facts and circumstances of

the case, is legal and proper or otherwise.

6. It is observed that the appellant having Indian passport No.

T'7369131 was intercepted by the officers of Customs, Air Intelligence Unit
(hereinafter referred to as "AIU") on arrival at SVp Intemational Airport,

Ahmedabad from Don Mueang (DMK) by Air Asia Airlines Flight No FD 144

on O6.03.2025 while he was attempting to exit through green' channel

without making any declaration to the customs. The appellant was asked

by the AIU officers whether he had made any declarations to customs

authorities for dutiable goods/items or wanted to declare any dutiable

goods/items before customs authorities to which he replied in negative and

informed that he was not carrying any dutiable items with him. Thereafter,

in the presence ofthe panchas, the AIU of{icers asked the appellant to walk
through the Door Frame Meta-l Detector (DFMD) machine; before passing

through the said DFMD Machine, the appellant was asked to remove all
the metallic objects he was wearing on his body/clothes. Therea_fter, the

appellant removed metallic objects from his body/ clothes such as mobile,

wallet etc., and kept in a plastic tray and passed through the DFMD. while
he passed through the said DFMD, a strong beep sound was heard at lower

and upper part of the metal detector machine indicating that there is some

objectionable/ metal item on his body/ clothes. Further, during the

detailed frisking of the appellant, he informed that 0l Gold Kada was worn

by him which was concealed under his jeans, above the knee of his right
leg. The Government Approved Valuer, shri soni Kartikey Vasantrai

submitted his valuation Report bearing no. rzSg/2024-25 dated

07.o3.2o25 and confirmed that it was pure gold. F,rther, he informed that
the said 01 Gold Kada was having purity 999.0/241,rt weighing 236.600
Grams and market value was Rs. 21,Og,1O 6/ _ and, tariff value was Rs.

19,25,7021-. The appellant did not declare the said gold before Customs
with an intention to escape payment of duty. These facts have also been

confirmed in the statement of the appellant recorded under Section 10g of
the customs Act, 1962 on the same day. There is no disputing the facts
that the appellant had not decrared possession of gold at the time of his
arriva-l in India. Thereby, he has violated the provisions of section 7z of ti^e
Customs Act,t962 read with Regulation 3 of the Cr"t"6ijt Sagghg"
Declaration Regulations, 2013. These facts are not disputed.{il,'.

.151 i',

6.r

seized

I find that rt is undisputed that the appellant had not declared the
gold to the Customs on his arrival in Inclia. Fu;iher. in his

statement, the appellant had admitted the knowledge, possession, carriage,
non-declaration and recovery of the seized gold. The apperlant had, in his
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confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. Therefore, the confiscation of gold by the

adjudicating authorit5i was justilied as the applicant had not declared the

sarne as required under Section 77 of the Customs Act, 1962. Since the

confiscation of the seized gold is upheld, the appellant had rendered

himself liable for penalty under Section 112 of the Customs Act, 1962.

6.2 I have also perused the decision of the Government of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant and other decisions also. I

find that the Revisionary Authority has in all these cases taken simiiar view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

therefore they are 1iab1e for confiscation and the appellant is consequently

liable for penalty. Thus, it is held that the undeclared impugned gold item

i.e. one goid kada weighing 236.600 grams made up of 999.O/24kt having

tariff value of Rs.19,25,7021- ar,d market value of Rs.21,08,106/- are

liable to confiscation and the appellant is also liable to penalty.

6.3 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

(a) if there i.s any prohibitton of import or export of goods

the Act or anA other law for the ttme being in force, it would be

ered to be prohibited goods; and (b) thi"s utould not include ang

uch goods in respect of uthich the conditions, subject to uhich the goods

are imported or exported, haue been complied u-,ith. Thi.s tuould mean

that if the conditions prescibed for import or export of goods are not

complied with, it utould be considered to be prohibited goods Thi.s u-tould

also be clear from Section 11 u.thich empoLuers the Central Gouentment to

prohibit either 'abso\uteLy' or 'subject to such conditions'to be fulfilled

before or after clearance, as maA be specified in the notification, the

import or export of the goods of ang specified desciption. The notifiration

can be i-ssued for the purposes specified in sub-section (2). Hence'

prohibition of importation or exportation could be subject to certain

prescribed conditions to be fulfilled before or after clearance of goods. If

conditions are not futillled, it mag amount to prohibited 7oods........."

It is apparent from the above judicial pronouncement that even though

gold is not enllrnerated as prohibited goods under Section 11 of the

Customs Acl, 1962, but it is to be imported on fullilment of certain
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conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

6.4 In respect of absolute confiscation of impugned gold item i.e. one

gold kada weighing 236.600 grams made up of 999.O/24kt having tariff

value of Rs. 19,25,702/- and market value of Rs.21,08,1061-, it is observed

that the adjudicating authority in the instant case rel3ring on the decisions

of Honbie Supreme Court in the case of Om Prakash Bhatia Vs

Commissioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Hon,ble

Kerala High Court in the case of Abdul Razak l2Ot2 (2TS) ELT 300 (Ker),

Hon'ble High Court of Madras in the case of Saml,nathanMurugesan [2009
(247) EW 21 (Mad)1, Malabar Diamond Ga1lery pvt. Ltd l2Or6-TIOL-t664-
HC-MAD-CUS],Honble High Court of Madras in the case of p Sinnasamy

[2016 (344) ELT 1 ] 5a (Mad)l and Order No 17l2019-Cus dated OT.IO.2Otg

in F. No. 3751061lB12017-RA of Government of India, Ministry of Finance,

Department of Revenue - Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhermu, Hon'ble High Court of Delhi in the matter of

Rameshwar Tiwari Vs. Union of India (2024) 17 Centax 261 (Del.) in the

impugned order, had ordered for absolute confiscation of impugned gold

item i.e. one gold kada weighing 236.600 grams made up of 999.O124kt

having tariff value of Rs.19,25,7021- and market value of Rs.21,0S, 106/_.

6.5 I find that the Hon'ble CESTAT, Allahabad has in the case of
COMMR. OF C. EX. & S.T., LUCKNOW V/s MOHD. HALrM MOHD.

SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. - A[.] and in the case of
COMMISSIONER OF C. Ex. & S.T., LUCKNOW V/s TSLAHUDDTN KHAN

[2018 (364) E.L.T. 168 (Tri. - Atl.] has held that only prohibited goods

cannot be released on payment of redemption fine and gold is not
prohibited goods under the customs Act or any other law in force and
therefore cannot be absolutely confiscated in terms of Section 125 of the
customs Act, 1962 and upheld the order permitting rerease of suchgold on
paJrment of redemption fine in lieu of confiscation . ',i

6.6 I also rely upon the decision of Hon,ble High Court of {.dthUt*a in '

the case of coMMrssroNER oF cus., ALTGANJ, LUCKNOW \-p)S+1"tr,..,
JHAMATMAL B]HAT 12022 (382) E.L.T. 34s (Ail.l wherein the Holiilie-High "

court has held that Gord does not fall within the category of .prohibited

goods' and upheld the decision of Honbre Tribunar and
commissioner(Appear) that the gold is not a prohibited item, it should be
offered for redemption in terms of Section 12s of the customs Act, 1962.
The Honble High court had upheld the decision of Hon,ble Tribuna_l
wherein the Hon'ble Tribunal had upherd the decision of commissioner
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A:

(Appeal) wherein 4076 grams of gold bars recovered from the specially

designed cavities made in the shoes, va,lued at Rs. 1,09,98,018/- was

allowed to be redeemed on payment of redemption fine and penalty. The

Hon'ble Tribunal had reduced the redemption fine from 25,00,000/- to Rs

15,00,000/- and penalty was also reduced from 10,00,000/- to 5,00,000/-

as ordered by the Commissioner (Appeal). The Hon'ble High Court

observing that gold was not prohibited under the Foreign Trade Policy or

any other iaw for the time belng in force and, therefore, there is no

sufficient ground for absolute coniiscation of the gold upheld the decision

of Honble Tribunal. The relevant paras are reproduced as under:

"19. Hauing giuen our thoughtful consideration to the iual submission

made on behalf of the parties, ute find that although as per the

prouisions contained in Section 2(1 ) of the Act, the Commi.ssioner

(Appeals) or the Appellate Trtbunal are not included uithin the definition

of the term "adjudicating authoitg" and, therefore, they cannot exercise

the pouLers uested in the "officer adjudging" but the power confered by

Section 12BeQ)@) of the Act to "modifu" the decision or order appealed

against, i.s not at all curtailed bg Section 2(1) of the Act and thus, in our

considered opinion, the Commissioner (Appeal.s) has not exceeded hb

jurisdiction while modifuing the order passed bg the "adjudicating

authoitg". The submi.ssion of Sn. Seth that Section 2(1) if the Act i.s a

proui.sion and Section 12BA is a general proui.sion, is fallacious k

on that proui,sions of the entire Act haue to be taken

their entirety to decipher the exact scheme of the

bg the Legislafire.l.

*

2O. Moreouer, LDe lind that tn the order dated 27-B-2O 18, the

Commi,sstoner (Appeals) has held tlLot the imoort of qold was not

prohibited under the Fore ian Trade Po\icu or anu other lanu for the tim.e

beinq in force and, there re, there is no su t qround for absolute

confi.scation of the qold. Thi.s finding ha.s not been reuersed bg the

Tibunal as the Tribunal has affirmed the order passed bg

Commi-ssioner (Appeals). Nothing has been placed before this Court to

estabti,sh that thb finding of the Commissioner (Appeals) b urong or

erroneous and thctt gold falls utithin the category of 'prohibited goods'.

Therefore, we proceed to decide the appeal on the factual premi.se thot

Gold does not fall uLithin the category of 'prohibited goods'.

21. Section 125 of the Act deal,s uith confiscation of tuo separate

categoies of goods. It prouides that in tlrc case of goods, the importation

or exportation whereof is prohibited under the Act or under ang other
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law for the time being in force, the Officer adjudicating mag giue an

option to paA in lieu of confiscation such fine as the said officer thinks

fit. Howeuer, in case of ang other goods, the officer ad-jud-icating shall

giue an option to pay in lieu of confiscation such fine as the said officer

thinks fit. The Commi.ssioner (Appeak) has held that the gold is not a
prohibited item, it should be offered for redemption in terms of Section

125 of the Act and thi-s finding has not been assailed bg the Appellants

in this Appeal.

22. In uieLu of the aforesaid dis,cussion, our answer to the first
substantial question of Law framed in this Appeal is that the Ad.d.itional

Commbsioner, Customs (P.) Commbsionerate, Lucknow had passed. the

order of confi.scation of Gold u.,tthout taking into consid-eration the fact
that Gold i.s not a prohibited item and, therefore, it should, be offered. for
redemption in term.s of Section J2S of the Act and thus the Customs

Excise & seruice Tax Appeltate Tibunat, Allahabad. has not committed

anA error in upholding the order dated 2T_B_2018 passed bg the

Commissioner (Appeals) holding that Gold_ b not a prohibited. item and-,

therefore, it shottld be offered for red.emption in terms of Section 125 of
the AcL "

6.7 I find that the Honble CESTAT, Ahmedabad has in the case of
Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesh pansuriya 

[201g
(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High court
of Madras in the case of commissioner of customs (Air) chennai-I vs p.

Sinnasamy [2016 (344) E.L.T. 115  (Mad)] and the decision of Honble High
court of Bombay in the case of commissioner Vs Alfred Menezes [2009
(242) E.L.T. 33a (Bom)], and were of the view that in case of prohibited
goods as defined under customs Act, 1962, the adjudicating authoritSr may
consider imposition of fine and need not invariably direct absolute
confiscation ofthe goods. The rerevant paras are reproduced hereunder:

"8. It is the argument of the Reuenue that und.er the aforesatd.

prouisian, once the goods in question are prohibited. good.s und.er the

Act, no discretionary power is left with the adjud.icating authorttg for
imposition of fine. We are afraid that the said. ptea of
not find support from the pinciple of lau,t taid-

Bombag High Court in the case of Alfred Me

euenue maa

on 'ble

Their

the
Lordships after analgzing the said. prouision

Customs Act obserued as follou_ts:

3. It is, therefore, clear that Section 125(t) ls with ttuo
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(2) the importation and exportation of ang other goods. Insofar as

importation or exportotion of prohibited goods, the expression used is

that where the goods uere confiscated, the officer "mag". In the case of

any other goods, uthich are confiscated, the officer " shall".

4. It is, therefore, clear that insofar as the prohibited goods are

concerned, there i.s di.scretion in the officer to release the confiscated

goods in tenns as set out therein. Insofar a-s other goods are

concerned, the officer i.s bound to release the goods. In the instant

case, Lue are concerrled uith prohibited goods. The offber has

exercised hi.s di.scretion. The Tibunal l2OO9 (236) E.L. T. 587 (Tri. -

Mum.)l has upheld the order of the adjudicating officer.

9. Thi-s principle is loter folloued bg the Hon'ble Madras Hrgh

Court recently in P. SinnasamA's case (supra). Thus, in uiew of the

aforesaid pinciple, euen if the goods in question are considered as

prohibited goods as defined under the Customs Act, the adjudicating

authority mag consider imposition of fine and need not inuariably

direct absolute confi.scation of the goods. In these premises, thus fo

consider the issue rai.sed at the bar that uhether the gold bars

remoued from the Unit in SEZ tt tithout permi-ssion and contrary to the

Circulars i.ssued bg RBI ond Customs, became prohibited goods, or

otheruise, in our uiew, becomes more an academic exercise and hence

need not be resorted to.

7O. The other argument aduanced bg the Ld. AR for the Reuenue is

that in uiew of the judgment of Hon'ble Madras High Court in P

Sinnasamy's case, dbcretion conferred under the prouision cannot be

arbitrary and it is to be exercbed in judicious manner. From the ftnding

of the Ld". Commbsioner, ute notice that euen though he has not

considered the goods as prohibited ones, obsenting it in the sense that

these are not anns, ammunitions, narcotic substance, but ofter

examining the fact that the gold bars Luere imported for its outhorized

use in the SEZ and after consideing other extenuating circum-stances,

exercised di.scretion in directing confi.scation of the gold bars remoued

unauthorizedly from the SEZ Unit tuith option to redeem the same on

paAment of fine. We find that in P. Sinnasamy's case (supra), the

adjudicating authoitg has directed absolute confiscation of the gold

smuggled into the country, tuhich utas set aside by the TibunaL, tuith a

d.irection to the adjudicating authoitg to consider imposition of ftne,

uhich d"i.d not find fauour from the Hon'bLe High Court. Their Lordships

obserued that once the adjudicating authoitA has reasonablg and

correctlg apptied" tlrc di.scretion, it i.s not open to the Tribunal to giue
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positiue direction to the adjudicating authorttA to exerci,se option in o
partbular manner. Euen though the facts and circurrLstances in the sai.d_

case are dffirent from the present one, inasmuch as in the said case

the Commissinner has directed absolute confrscation, but in the present

ca.se option for payment of jlne uas extended bg the Commissbner;

howeuer, the principle laid doum therein is definitelg applicable to the

present case. Therefore, tue do not find meit in the contention of the

Reuenue that the Adjudicating authoifu ought to haue d.irected. absolute

confiscation of the seized goods."

6.8 I have also gone through the judgement of Honbre Tribunal in the

case of commissioner of cus. & c.Ex., Nagpur-I Vs Mohd. Ashraf Armar

[2019 (369) E'L.T. 1654 (Tri Mumbai)] wherein the Hon'ble Tribunar, after

considering the decision of Honble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (1SS) E.L.T. 423

(sc), has upheld the order of commissioner (A) who set aside the order of
absolute confiscation ordered by the adjudicating authority and allowed

redemption of 1200.950 gm of concealed gold valued at Rs. 27,O2,t32 l_ on

payment of fine of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

'r4. We haue perused the case record. as ttelt as judgment passed.

bg the Hon'ble Supreme Court, Dethi in Om praka.sh Bhatia's case.

Releuant interpretation of "prohibited. good.s", as made in para 9 of the

said judgment b reproduced betout for readg reference:

" From the aforesaid deJinitioy it can be stated_ that (a) if there is any
prohibitinn of import or export of goods under the Act or ang other raw

for the time being in force, it unutd be consid.ered. to be prohibtted.

goods; and h) this u.tould not include ang such good.s in respect of
uthich the condittons, subject to which the good.s

exported, haue been complied with. Thi_s would.

are

mean

imported or

that if the
conditions prescibed for import or export of good.s are not complied
u.tith, it u-tould be considered to be prohibited. good.s. This would.

clear from Section 1l which empowers the Central Goue

prohibit either 'absolutelg' or ,subject to such cond.itians,

before or after clearance, a"s maA be specified. in the no

import or export of the good.s of any specifred- d"es

noffication can be bsued for the purposes specified in sub-section (2)

ence, prohibition of importation or exportation could. be subject to
certain prescrtbed conditions to be furfilled. before or after clearance of
goods. If conditions are not fulfilled, it mag amount to prohibited. goods.
?hrb r.s also made clear bg this Court in Shekh Mohd.. Omer u. Collector
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of Customs, Calcutta and Others [(1970) 2 SCC 728] tuherein it was

contended that the expression 'prohibition' used in Section 111(d) must

be considered as a total prohibition and that the expression does not

bing withtn its fold the restrictions imposed by clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said contention and held

thus: -

'...What clause (d) of Section 111 saAS is that ang goods uLhich are

imported or attempted to be imported contrary to " any prohibition

imposed bg any law for the time being in force in this country " i"s lioble

to be confiscated. "Ang prohibition" referred to in that section applies to

euery tApe of "prohtbition". That prohibition mag be complete or partial.

Ang restiction on import or export is to an extent a prohibition. The

expression "ang prohibition" in Section 111(d) of tlrc Customs Act, 1962

includes restictions. Merely because Section 3 of the Imports ond

Exports (Control) Act, 1947, uses three d"ifferent expressinns

" prohibiting", "restricting" or "otheru.ti.se controlling", u)e cannot cut

dotun the amplitude of the words " ang prohibition" in Section 111(d) of

the Act. "Any prohibition" means euery prohibttion. In other words all

types of prohibitions, Restncfions is one tgpe of prohibition. From item

(I) of Schedule I, Part Mo Import (ControL) Order, 1955, it is cLear that

itnport of liuing animals of all sorts is prohibited. But certain exceptions

' are prouided for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretation, it can be

said that in the defmition of prohiltited goods in terms of Section 2(33)

of the Customs Act, 1962, ang suclt goods means any such restricted

ond prohibited goods and not ang other goods. It is in thi.s contest the

whole analyses of prohibited goods is made bg the Hon'ble Apex Court

and not in respect of ang other goods other than prohibited and

resticted goods. Gold being a permitted goods for importation, cannot

be satd to be restricted goods in applying such an interpretation but

ceiling on the maximum quantity that could be imported could neuer be

equated tuith restriction or prohibition to such importation. Admittedlg '
oppellant's intention to euade duty by suppressing such import is

ctpparent on record for which Commissinner (AppeaLs) has rightly

confirmed fine and penatty under releuant proubions of the Custom-s

Act but absolute confi.scation of gold, which is permitted to be imported

to India, solelg on the ground that it uas brougLtt in concealment cannot

be said to be in conftrrnitg to laut or contradictory to deci-sion of Hon'ble

Apex Court gtuen in Om Praka.sh Bhatia's case. Hence the order.

6. Appeal is dismr.ssed and the Order-in-Original 'l[o'

1/SBA/JC/CUS/2014, d.ated 27-5-2014 passed bg the Commbsioner

t

*
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(AppeaLs) is herebg confirmed. "

6.9 It is further observed that in respect of absolute confiscation of gold

bar, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 15612022 filed at Hon'ble High Court of Ailahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Hon'ble High Court has upheld the decision of Honble

Tribunal who had upheld the decision of Commissioner (Appea_ls) that gold

is not prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Acl,l962 and thus rejected the review

application frled by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

'16. In the present case, the Commi.ssioner (AppeaLs) has held

that the gold i,s not a prohibited item, it shoutd be offered for
redemption in term-s of Section 125 of the Act. The Tribunat has

recorded that the respondents had brought impugned Gold from
Bangkok to Gaya Intemational Airport uithout declaring the same to

Customs Authorities and there was nothing to explain as to hout the

Customs a uthortties posted ot Gaga International Airport could not

detect such huge quantity of gold being remoued from Gaga

International Airport bg passengers on their arriual and there utas no

explanation. as to how the respondents procured gotd before theg

were intercepted at Mughalsarai Railu.tag Station and the Tribunat

has dismissed the AppeaLs for the aforesaid reason and has affinned,

the order passed by the Commissioner (AppeaLs) hotding that the

import of gcld was not prohibited under the Foreign Trade policy or

ang other la u-t ond, therefore, tltere is no sufficient ground for
absolute confiscation of the gold.

17. Nothing was placed before thb Court to challenge the finding of
the Commissioner (Appeal"s), which was uphetd bg tlrc Tibunat, that

Gold is not a prohibited item, and nothtng before thi-s

Court to establbh that this finding of t.

was wrong or efToneous,

(Appeals)

't,

+
18. Euen if the goods in question had been brought into India without

following the conditions prescribed therefore and those fall within the

category of prohtbited condition, Section 125 of the Act prouid.es that
the Adjudicating Officer mag gtue to the ouner of such good.s an

option to pau fine in lieu of confiscation. Sectinn 128 A of the Act
confers potuers on the Comm|ssioner (Appealsl to pass such ord.er, as
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he thinks just and proper, confirming, modifying or annt ling the

decbion or order appealed against. In the present case, the

Commi.sstoner (Appeals) has modified the order of absolute

confiscation by imposing pena\tg in lieu thereof, u.thich was well

tuithin hi.s polDer a-s per Section 128 A. The Tribunal has afJinned the

order of the Commissioner (Appeals). Thb Court dismbsed the

further Appea| filed by the Department, finding no iLlegatitg in the

judgment passed by the Tibunal.

20. The reuietu application lacks meits and, accordingly, the same is

dbmbsed. "

6. 10 Further, It is observed that in the decision vide Order

No.35512O22-CUS (WZ)/ASRA/MUMBAI, dated 07.t2.2o22 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Hon'ble Revisionary Authority, after going through the details of

the case wherein the passenger had brought 02 gold bars of 01 kg each

and 02 gold bars of 1O tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concea-led in both the

watch pockets of black coloured trousers worn by him, relying on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on payment of redemption fine. The relevant paras of the order are

reproduced hereunder:

" 16. Once goods are hel-d to be prohibited, Section 125 still prouided

dbcretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grou.t Impex (CIVIL APPEAL NO(s)-

2217-2218 of 2021 Arising out of SLP(C) Nos. 14633-14634 of 2020-

Order dated 17.06.2021) has laid dotun the conditions and

circumstances under tuhich such di-scretion can be used. The same are

reproduced belout:

Page 21 of 29
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19. In uiew of the aforesai-d di,scussian, LUe are of the uiew that the

order pa,ssed bg this Court refusing to interfere with tle aforesaid

order pa.ssed bg the Tribunal does not suffer from ang error, much

less from an effor apparent on the face of the record.

71. Thus, uhen it comes to dbcretian, the exercbe thereof has to be ,

guided bg latu; has to be occording to the rules of reason and justice;

and has to be ba.sed on the releuant consideratians. The exerci'se of

discretian is essenttallg the discernm.ent of what is right and proper;
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and such di.sce:rnment is the citical and cautious judgment of uhat is

correct and proper by differentiating betueen shadotu and substance as

also betLueen equity and pretence. A holder of public office, when

exerci.sing discretion confened bg the statute, has to ensure that such

exerci.se i-s in Jirtherance of accomplbhment of the purpose underlAing

conferrnent of such power. The requirements of reasonableness,

rationalitg, impartialitg, fairness and equitg are inherent in ang exercbe

of dbcretion; such an exercbe can neuer be according to the piuate

opinion.

7 1 . 1 . h i-s h.ardLy of ang debate that di.scretion hc.s to be exercised

judiciouslg and, for that matter, all the facts and atl the releuant

surrounding factors as also the implication of exerci.se of di,scretion

either way haue to be properly Lueighed and a balanced decision is

required to be taken.

17. 1 Gouernment further obserues that there are catena of

judgements, ouer a period of time, of the Hon'ble Courts and other

forums which haue been categorical in the uiew that grant of the optbn

of redemption under Section 125 of the Customs Act, 1962 can be

exercbed in the interest of justice. Gouernment places reliance on some

of tlrc judgements as under:

(a) In the case of Commi.ssioner of Customs, Aliganj, Lucknow us

Rajesh Jhamotmol Bhat 2022(382) E.L.T. 345 (All), tlLe Lucknout bench

of the Hon'ble High Court of Allahabad, ha.s held at para 22 that

"Customs Excise & Seruice Tox Appel\ate Tibunal, Atlahabad has not

committed anA error in upholding the order dated 27-8-2018 passed bg

the Commissioner (Appeals) holding that Gold b not a prohibited item

and, therefore, it should be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble High Court of Judbature at Madras, in the

judgement in the ca.se of Shik Mastant Bi us. princtpal Commissioner of
Custom.s, Chennai-I [2O17(345) E.L.T. 20

Appellate Authoity allowing re-export of

fine.

ld the order of the

of redemption

6
(c)

R. Mo

The Hon'ble High Court of in the case of
handas us. Commbsioner of Cochin E.L.T. s99 (Ker)l

has, obserued at para I that,,The intention of Section 125 is that, after

adjudication, the Customs Authoitg i.s bound to release the good.s to

ang person from uhose custodg such goods haue been seized.....',

I
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(d) Al.so, in the ca,se of Union of India us Dhanak M Ramji

[2010(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated 08.03.2010 upheld the decision of tlte Hon'ble Htgh Court of

Judicature at Bombag [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confi,scated goods to the passanger.

18.1 For the reasons cited aboue, Gouernment finds that this i,s not

a case of impersonation as construed by the lower authoities. Also, for
the reasons cited aboue, it u.nuld be inappropiate to term the appellant

as habitual offender. In the instont case, the impugned gold bars were

kept by the applicant on hb person i.e., in the pockets of the pants u)orn

by him. Gouernment obserues that sometimes passengers resort to such

innouatiue methods to keep their ualuables / precious possesslons saJ&.

Also, consideing the issue of paitg and fairness as mentioned aboue,

Gouernment ftnds that this i.s a cose of non-declaration of gold.

19 The Gouernment finds that the penaltg of Rs 6,OO,OO0/-

imposed under Sectipn 112 (a) & (b) bU the original authoitg and

upheW bg the AA is commensurate with the omi.ssion and commbsians

commttted. Gouernment Jinds the quantitg of the penalty as appropriate.

20. In uiew of the aboue, the Gouentment modifies the OIA passed

bg the AA to the extent of absolute confiscation of the gold bars i.e. (O2)

tuo FM gold bars of I kg each and two gold bars of 10 tola-s each,

totally tueighing 2233.2 grams and ualued at Rs 58,26,977/ - and

grants an option to the applicant to redeem the same on pagment of a

redemption fine of Rs 12,00,000/- (Rupees Tuelue Lakhs onlg). The

penaltg of Rs 6,OO,00O/- imposed bg OAA and uphe\d by AA is

sustained.

21

terms."

AccordirLglg, Reui.sion Application i,s decided on the aboue
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lB.2 Gouernment finds that alL these facts haue not been properly

considered bg the lower authoities while absolutelg confiscating the

(02) two FM gold bars of I kg eoch and ttuo gold bars of 10 tolas each,

totallg weighing 2233.2 grams and ualued at Rs 58,26,977/-. Also,

obseruing the ratio of the judicial pronouncements cited aboue,

Gouentment anriues at the conclusion that decision to grant the option of

redemption Luould be appropiate in the focts and circum,stances of the

instant case. Therefore, the Gouernment maintains confiscation of gold

bars but allows the impugned gold bars to be redeemed on pagment of

a redemption fine.
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6. 1 1 Further, It is observed that in the recent decision vide Order No

5L6-5LT12O23-CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal Commissioner & ex-officio Additional SecretarJ, to Government of

India, the Hon'ble Revisionaqr Authority, after g'oing through the details of

the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'ble revisionar5r

authority re\ring on various decisions of High Court a:rd Apex Court, has

allowed gold to be redeemed on payrnent of redemption fine. The relevant

paras of the order are reproduced hereunder:

" 10. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grou.t Impex (CIVIL APPEAL NO(s).

2217-2218 of 2021 Ari.sing out of SL/za_ Nos. 14633-14634 of 2O2O-

Order dated 17.06.2021) hc-s laid dou.tn the conditions and

circumstances under which such discretion can be used. The same are

reproduced beLou.t:

71. Thus, uthen it comes to discretion, the exerci-se tlLereof hc"s to be

guided by laut; has to be according to the rules of rea.son and justice;

and has to be based on the releuant considerations. The exercise of

di.scretion b essentially the discernment of tuhat is nght and proper;

and such discernment i.s the citical and cautious judgm,ent of what is

correct and proper bg differentiating betueen shadou and substance as

also betuteen equitg and pretence. A holder of public office, uhen

exerci.sing di-scretion confened by the statute, has to ensure that such

exercbe is in furtherance of accomplishment of the purpose underlying

conferrnent of such pouer. The requirements of reasonableness,

rationality, impartialitg, fairness and equity are inherent in ang exercbe

of discretion; such an exerci.se can neuer be according to the priuate

opinion.

71.1. It i-s hardlg of ang debate that discretion has to be exerci-sed

judiciouslg and, for that matter, all the facts and alt the ieleuant

surrounding -factors os also the implication of exercise of discretion

either uag haue to be properly uteighed and a balanced decision is

required to be taken.

11. A plain reading of Section 125 shouts that the Adjudbating

Authoifu is bound to giue an option of redemption when the goods are

not subject to ang prohibition. In ca.se of prohibited goods, such as, the
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gold, the Adjud-icating Authoritg mag allow red.emption. There b no bar
on the Adjudicating Authoitg attowing red"emption of prohibited. goods.
This exercise of d-iscretion wilt d"epend. on the nature of goods and_ the
nature of prohibition. For tnstance, spurious dlugs, arm,s, ammunition,
hazardous goods, contaminated. flora or faunq food- which d,oes not
meet the food safetg stand.ard.s, etc. are harmfuL to the societg tf
allou-ted to ftnd their taog into the d-omestic market. on the other hand.,
release of certain good"s on red,emption fine, euen though the same
becomes prohibited as cond"ition of import haue not been satbfied_, may
not be harmful to the societg at large. Thus, Ad.jud_icating Authoity can
allow. redemption und.er Section 125 of ang good_s which are prohibited
either under the Customs Act or ang other law on pagment of fine.

12. 1 GouerrLment further obserues that there are catena of
judgements, ouer a period. of time, of the Hon,ble courts and" other
forum,s which haue been categoricaL in the uieu,t that grant of the option
of redemption und.er Section 125 of the Customs Act, j962 can be
excerci.sed in the interest of justice. Gouernment p\aces reliance on some

judgements as under:

'; In the case of Commi.ssioner of Custom_s, ALiganj, Lucknow us6
\$ h Jhamatmal Bhat 2022(382) E.L.T. 345 (All), the Lucknou.t bench

Hon'ble High Court of Attatwbad., has hetd at para 22 that
"customs Exci-se & seruice Tax Appefiate Tibunar, A ahabad. has not
committed anA error in upholding the ord.er d.ated- 27-g_201g pa-ssed bg

the Commi-ssioner (Appeals) holdtng that Gold- i.s not a prohibited_ item
and, therefore, it should be offered for red.emption in terrns of section

125 of the Act."

(b) The Hon'ble High Court of Jud-icature at Mad.ras, in the

judgement in the case of ShikMastani Bi us. pincipal Commissioner of
Customs, Chennai-I [2O17(345) E.L.T. 20i (Mad) upheld the ord.er of the

Appellate Authoifu allotuing re-export of gold on pagment of red.emption

fine.

k) ' The Hon'ble High Court of Kerala at Ernakulam in the case of

R. Mohandas us. Commi.ssioner of Cochin [2016(336) E.L.T. 399 (Ker)]

has, obserued at para B thot "The tntention of Section 125 i-s that, after

adjudication, the Customs Authoity b bound to release the goods to

ang person from whose custodg such goods haue been seized...."

(d) ALso, in the case of Union of India us Dhanak M Ramji

[2010(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement

*
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dated. o8.o3.2()1o upheld the decision of the Hon'ble High court of

Judicature at BombaA [2009(248) E'L'T' 127 (Bom)]' and approued

redemption of absolutelg confi'scated goods to the passanger'

l2.2Gouernment,obsen'lingtheratiosoftheabouejudicial

pronouncements, anriues at the conclusion that decbion to grant the

option of redemPtion ttnuld

circumstances of the instant ca'se

be approPiate in the facts and

13Gouentmentnotestltatthequantitgofimpugnedgolddust

(conuerted into bars) und"er import, is neither substantial nor in

commerciol quantitg. The appellant claimed oumership of the impugned

gotd and stated that the som-e uta's brought for marriage purpose' There

are no other claimants of the sai'd gold" There is no altegation that the

appellants are habitual offenders and tta-s inuolued in similar offence

earlier. The fact of the case indicates that it is a case of non-declaration

of gotd, rather than a case of smuggting for commercial con'siderations '

The absolute confiscation of the impugned gold' leading to

drspossession of the gold in the instant ca'se i's therefore harsh and not

reo-sonable. Gouemment considers granting an optian to the appellant to

redeem the gotd on pagment of a suitable redemption fine' as the same

wou\d be more reasonable and judicious'

14. In uieut of aboue, the Gouemment modifies the impugned order

of the Appetlate Authoritg in respect of the impugned gotd seized from

the appellant. The seized gold from the appettant 1 i'e. impugned gold

bars u-teigL-tiny7 1417.6189 groms tuith puitg of 994,40% and 01 muster

weighing 19.1384 gram-s with puitg of 981.40%, totaltg weighing

1478.3415 grams and totollg ualued at Rs 41,O7,735/- is allowed to be

redeemed on payment of a Jine of Rs 8,1O,OO0/- (Rupees Eight Lakh

Ten Thousand onlg)."

6.12 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 3BO /2O22-CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

carrying 270 grams of gold dust which has been ingeniously concealed by

pasting it with glue in between two t shirt worn by him, had frnally held

that since the appellant is not a habitual offender and was not involved in

the similar offence earlier and it is a case of non-deciaration of gold, rather

than a case of smuggling for commercial co With this

bservation absolute confiscation was set aside dtobe

redeemed on pa1ment of redemption {ine
ii:
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6.13 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 6Z 12023-CVS

(WZ)/ASRA/MUMBAI, dated 30.01.2O23,on recovery of two gold bars of 01

kg each and 02 gold bars of 10 tolas each concealed in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on payment of

redemption fine of Rs I 1,00,000/- and upheld the penalty of Rs 6,00,000/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious, the

passenger was not habitual offender and involved in the similar offence

eariier, there was nothing on record that he was part of an organised

smuggling syndicate. The Government found that this was a case of non-

declaration of gold and held that absolute confiscation of the impugned

gold leading to dispossession of gold would be harsh and not reasonable.

With this observation the order of Appellate Authority granting an option to

redeem the gold on payrnent of redemption fine was upheld.

6.14 Further, the Principal Commissioner & ex-officio Additional

SeJretary to Government of India in the recent decision vide Order No

' 6812O24-CUS (WZ)/ASRA/MUMBAI, dated 24.Or.2024, i.n the case of Mr

Kasmani Asif Abdul Aziz wberein the passenger had kept three gold

kadiwa-li chains and two gold pendants in a transparent plastic pouch kept

in pant pocket totaily weighing 1200 grams of 24 kt having 999.0 purity

va1ued at Rs. 35,22,816l- $anff value) and Rs. 39,02,400/- (Market value)

had finally held that since quantum of gold is not commercial and the

applicant was in possession of invoice for purchase of gold jeweliary,

concea-lment was not ingenious, the passanger is not a habitual offender

and was not involved in the similar offence earlier and not a part of

organised smuggling syndicate, it is a case of non-declaration of goid,

rather than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to be

redeemed on payrnent of redemption fine.

6. 15 In view of above decisions of the Principal Commissioner & ex-

ofhcio Additional Secretary to Government of India, I am of the considered

view that in present case also there is no allegation that the appellant is

habitua-i offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling s1'ndicate. The appeilant during

adjudication as recorded in the impugned order submitted that he visited

Bangkok for business Purpose and brought gold jewellery for his farnily

from their personal savings and borrowed money from his friends and

relatives. He submitted the bill of seized gold in name of appellant which
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was purchased from M/s. Giriraj Trading Co. Ltd. He also submitted that

the gold was not in commercial quantity and was for personal use. Thus,

there is no dispute in respect of the ownership of the seized gold. There is

nothing on record to suggest that the concealment was ingenious as the

seized gold was recovered during frisking. The investigation of the case has

not brought any smuggling angle buf the investigation suggest that this is

case of non-deciaration of gold with intention of non-payment of Customs

duty. Further, a copy of appeal memorandum was forwarded to the

adjudicating authority for his comment and submission of case laws on

similar matter but no reply was received till date. The fact of the present

case also indicates that it is a case of non-declaration of gold, rather than a

case of smuggiing for commercial consideration. The absolute confiscation

of impugned gold, leading to dispossession of the gold in the instant case

is, therefore, harsh. Therefore, following the decisions of Principal

Commissioner & ex-officio Additional Secretary to Government of India, the

decision of Hon'ble High Court of Allahabad sitting at Lucknow in the Civil

Misc Review Application No 156 /2O22 Iiled by Commissioner of Customs,

Lucknow, and the decision of Hoh'ble Tribuna-l, Ahmedabad and Mumbai

as detailed in the above paras, I as1 of the considered view that the

absolute confiscation of impugned gold item i.e. one gold kada weighing

236.600 grams made up of 999.0/24lr1. having tariff value of

Rs. 19,25,702/- and market value of Rs.21,08,106/- is harsh. I, therefore,

set aside the absolute confiscation ordered by the adjudicating authority in

the impugned order and allow redemption of impugned gold item i.e. one

gold kada weighing 236.600 grams made up of 999.0/24kt having tariff

value of Rs.19,25,702/- and market value of Rs.21,08,106/-, on palrment

of fine of Rs 3,80,000/- in addition to the duty chargeable and any other

charges payable in respect of the goods as per Section 125(2) of the

Customs Acl, L962.

6.1,6 Further, in respect of imposition of penalty amounting to Rs

5,50,000/- on the appellant for non-declaration of impugned gold item i.e.

one gold kada wcighing 236.600 grams made up of 999.0/24kt having

tariff value of Rs.19,25,7021- and market value of Rs.21,08,106/-,

following the decisions of Principal Commissioner & ex-ofhcio Additional

Secretary to Government of India, the decision of Honble High Court of

Allahabad sitting at Lucknow in the Civil Misc Review Application No

15612022 fi1ed by Commissioner of Customs, Lucknow, and the decision of

Honble Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the

above paras, I am of the considered view that penalty of Rs. 5,50,000/-
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ordered by the adjudicating authority in the impugned order is harsh.

Therefore, I reduce the penalty to Rs. 1,90,000/-.

6.17 Tl:.e frne and penalty of the above amount will not only eliminate

any prolit margin, if any, but will also have a positive effect on the

applicant to ensure strict compliance of law in future.

7. In view of above the appeal frled by the appellant is disposed off in

the above terms.
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F. No. S/49-1 49 / CUS I AHD I 2025 Tfiq Daled -24.12.2025
To,

(i) Mr Chetankumar Rameshbhai Valu,
A-223, Ruxmani society, Near Kargil Chowk,
Punagam, Surat, Gujarat-3950 1O,

(ii) Rishikesh J Mehra, B/ 1 103, Dev Vihaan,
Behind 3rd Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-380005

Copv to:

g/ T}:e Principal Chief Commissioner of Customs Gujarat, Customs
House, Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Ahmedabad.

3. The Joint/Additional Commissioner of Customs, Ahmedabad.

4. Guard File
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