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(a)

2

,rqrt.

1'h is copy is granted free of cost for the private use of the person :o whom it is issued

#crElo.od}Ffiq I e62 sflvrur 12e S61r1gw€rfrft-d)

DD(1) of the Customs Act, 1962 (as amended) in respect of the
s of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament street, New Delhi u.ithin 3 months fromihe
date of communication of the order.

ffiftrrsrsfudeflt{/O.de. relating to :

ans+Fltoflq

any goods impofted on baggage

qcrqatcr{rtbrtfkfrqrtrs

any goods loaded in a conveyance for importation into India, but rvhich are not unloaded
at their place of destination in lndia or so much of the quantity o i such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

*qr5ffi{fufrqc, 1 e62 +s{tlrqx il.rrdslsrfi i-d-fl SqSft qd+-d-Fqfca-{rd-+1ordrsrft

Payment of drawback as provided in Chapter X of Customs Act, lt)62 and the rules made
thereunder.

The revision application should be in such form and shall be verifed in such manner

6ldo1g€, 1 870&'rE€.0 oriqff I #vftrAqftaft$Rot1flTrEr,snixrol +

qFfqi, 
.

&qrffiR+a 3rr6ilq-f{slrrerdldtSwfi
t{r-61qrfu+tdrSts.$gq-fr +boiT{orqrfl fuqnig-tr{fu{(orr}6{iT{iltr{),fff,i-{ffi q,

GrsEftrrFDdq-+qFf,@.

(t{)

Under Section 129
following categorie

4 copies of this order, bearing Court Fee Stamp of paise fifty onll in one copy as
prescribed under Schedule 1 item 6 ofthe Court Fee Act, 187O.

@4cftqi,qm
4 copies of the Order-in-Original, in addition to relevant docume:rts, if any

grffHu*frqcnffi I sFdqi

(c) 4 copies of the Application for Revision

(s) &{uI ,196>
offi{+{,atfr,Eu-s, qrfrril+{

3 &rul

200/-

(Fqqt$ql{)qfs. 1 e s e 7. 1 

g{Q(Itfi-f, lllifqli{
:, *snltclTmrd,@. orR.6 o?Ecftqi.
qftUco-, qirnrrqrqrq,qrnqrrrqft fu 6l*ttq+s+-Fq+{. 2o o /-

ffi.,qqe7-

4

The duplicate copy of the T.R.6 challan evidencing payment of Rsr.200/- (Rupees two
Hundred only) or Rs. 1 ,000/ - (Rupees one thousand only) as the ,rase may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous tems being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Re dsion Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

rr{fi. 2

&er lsrrirc-6{€q-{drffi+S
qr$trorfuftqq 1e62 alqm 12e g (1) *'srtMffr.g.-g

i,t *

t

(Tr)

(c)

(o

(a)

({{)

(b)

Fr)

(d)
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6.ffd

(b)

may be specified in the relevant rules and should be accompanied by :



2'd F1oor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

mffqfffirfuftqq, 1e62 alqrr 12s q (6) S'iltft+,ffcr{-ffotltft{q, 1s62 qfrqrr 12e

qtrtilvrn-{@-

r3 fwhere the amount of duty and interest demanded and penalty levied by any officer o

Customs in the case to which the appeal relates is more than llve lakh rupees but not

eding fifty lakh rupees, five thousand rupees ;

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty Iakh rupees, ten

thousand rupees

Under section 129 (a) of the said Act, every application made before the Appe llate

Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

Customs, Exclse & Senlce Tax Appellate
Trlbunal, West Zonal Bencb

frcrgo.,$dq-s-dr{-f,{e-dTorqfr fr qqD

oqur,qfMfrffid

qs0riB-d,{dltdq-d{,ffintmrrcgs, siqR

dI,or6rq6l(-3too',u

5

(6)

(a) where the amount of duty and interest demanded and penalty tevied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

6cq@ srfutrrrm;qi+e-gr$cq
(q)

(c)

:i$$

-<.^ ,/

(E) {s'oftsrbE's-ge{lf+-inTe-slc+,qitrrg{Fm'} 1 o %

3rooriqr,qeiVoqUoTirsi{{r{at,qEsh' 1 0 70

3fir+Tiqr qd-f,rrslqlCrnl

(d)

6

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.

to.lnac#frrcqFmffis@orftq : - qrrel

orfi-cqr

gffiorfu|MrrRr 12e (q) &nIf,rlds{ffilrcsfqrr$r&{.qr+fr{qz- (iD)

(r{)
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Under Section 129 A(6]lof the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
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T\ro appeals, as per details given in Table below, have been filed in

terms of Section 128 of the Customs Act, 1962 against Order-in-Original OIO

No. KDL/ADC |P.SSl09 12023-24, dated 27.12.2023 (hereinafter referred to as

"impugned order") passed by the Additional Commissioner of Customs, Kandla

(hereinafter refemed to as "adjudicating authorit5/): -

Name of the Appellant

M/s. Kitchen Xpress Overseas

Limited, Plot No. 623, Shed No. 4O2,

New Area, Kandla Special Econontic
Zone, Gandhidham, Kutch

2 sl4e-o2l cusl
KDL/24-25

M/s. R.M.Trading Co., 1454,

Mahukant Complex, Nava

Madhupura, Ahmedabad, Gujaral-
380004

2. Bnefly stated, facts of the case are that the Appellant No. 1 was granted

Letter of Approval (LOA1 dated 24.06.2010 vide F. No. I(ASEZIIAl006l2OlO-11

by the .loint Development Commissioner, Kandla SEZ uncer Section tt ot rn:.,, 
..

SEZ Act, 2OO5 read with Rule 18 of the SEZ Rules, 2006 to operate as an SEZ -.'- ".r . ,

Unit and carry out authorized operations of manufacturing and trading activitlz ..-, , :r ,

of processed Grains and Spices. The said LOA was frrther 
""t".rd.d 

till t" .:
31.O5.2o21videletterd,ated,29,o8.2016bytheDeve1oprnentCommissioner,

Kandla Special Economic Zone, Gandhidham, Kutch. Further, on scrutiny of

documents for the period 2072-13 to 2016-17, it appeared that Appellant No. i
had cleared / removed Pulses Grinding (Atta of Pulses) . Powder vaiued at

Rs. 20,96,880 / - to various customers into Domestic T,rriff Area (DTA) by

classifying the same under Chapter Heading 07139099 ol the Customs Tariff

Act, 1975 at Nil rate of cluty, by claiming fu11 duty exempticn under Notification

No. 1212O12-Customs, dated 17.03.2012 under Sr. No.21, which was not

available to Pulses Grinding (Atta of Pulses)-Powder.

2.1 Further, it was observed that the Pulses Grinding (Atl.a of Pulses) -powder

cleared/removed by Appellant No. 1 are not classifiable u:rder CTH 0713 and

are appropriately classifiable under CTH i 106 as the sam,: heading covers ,,of

the dried leguminous vegetables of heading o713 under the broad heading flour,

Meal and Powder of the dried leguminous vegetables of heading 0713 of sagoor

1 s/49-01/ cus/
KDL/24-2s

Hereinafter

referred to as

Appellant No. 1

Appellant No. 2

Page l4
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of roots or tubers of heading OTl4 or of the products of Chapter 8. At the

relevant time, Pulses Grinding (Atta of Pulses)-Powder attracted BCD @3Oo/o,

CESS @3olo and SAD @ 4o/o (aggregate 36. 136%) and this mis-classification has

resulted in evasion of Customs Duty of Rs. 7,57,729 l-.

2.3 After, the completion of the investigation, SCN was issued to both

Appellants as to why:

the

Oo

t

a)

b)

c)

The classification declared as Customs Tariff Item

07 739099 of Customs Tariff Act, 1975 in the Bills of Entry

should not be rejected and be classified under the customs

Tariff Item 11061000 of Customs Tariff Act, 1975 and the

respective Bills of Entry be assessed accordingly;

The exemption avaiied under Notification No. l2l 2012-

CustomsdatedlT -O3-2O12 should not be denied;

The Customs duty totally amounting to Rs.7,57,729 l-
should not be demanded and recovered from them under

Section 28$l of the Customs Act,l962 along with interest

thereon under Section 28AA ibid;

The goods totally valued at Rs. 20,96,880/- should not be

held liable for confiscation under Section 1 1 1(m) of the

Customs Act, t962, though the same are not physically

available.

Penalty under Section 112(a) & 114A of the Customs Act,

1962 should not be imposed on Appellant No. l and

Appellant No. 2.

+\

d)

e)

Page l5

2.2 Further, it appeared that the subject goods cleared by Appellant No. 1

from SEZ Unit into DTA are subjected to levy of Customs duty under Section 30

of Special Economic Zone Act, 2005 and the Biils of Entry were filed on self-

assessment basis for the clearance of subject goods into Domestic Tariff Area by

Appellant No. 1 on the basis of authorization given by the DTA buyer i.e.

Appellant No. 2, under Rule 48(1) of the Special Economic: Zone Rules (SEZ

Rules), 20O6. Appellant No. I and Appellant No. 2 failed to disclose the true

nature, specifications, and description of the goods cleared into DTA. They mis-

declared the goods valued at Rs. 20,96,880/- by deliberately suppressing

material facts and misclassifying them to evade customs duty, resulting in

conliscation of the goods under Section 111(m) of the Customs Act, 1962 and

imposition of penalties under Sections 112(a), 114A, and 114AA for mis

declaration, duty evasion, and use of false documents.

5
[,
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Penalty under Section 1 14AA of the Customs Act, 1962

should not imposed upon Appellant No. 1 for using the

false and incorrect material resulting in evasion of total

Customs Duty of Rs.7,57,7291-.

3. Further, the aforesaid SCN was adjudicated by the original adjudicating

authority, after providing them personal hearing and considering their written

submission, vide OIO No. KDL/ADC/AK 13312018-t9 dated 09.01.2019

rejecting the ciassification of goods as declared by the A.tpellant No. 1 under

CTH 07139099 and ordered to re-classify the same unde:: CTH11061000. The

then adjudicating authority confirmed the demand of Rs. 7,57,7291- :und,er

section 2B$) of the Customs Act, 1962 along with interest and penalties under

various sections of the Customs Act, 1962 as proposed in the notice and also

held the goods liable for confiscation under Section 111(mr of the Customs Act,

1962.

3.1 Being aggrieved by the Order-in-Original dated 09.O1.2019, Appellant

Nos. 1 and 2 filed the appeals before the Commissioner (Appeals), Ahmedabad,

who vide OIA No. KDL-CUSTM-APP-49 to 50- 19-20 dated 17.09.2019 rejected

|hc appeal and upheld the OIO dated 09.01.2019. Further the Appellant Nos. 1

and 2 challenged the OIA before the Hon'ble CESTAT, Ahmedabad which vide

Final Ordcr No. A/ 1O458-10459 12023, dated 16.03.2023 :-emanded the matter

to the original adjudicating authority in light of an affidav.t filed by Director of

the Appellant No. 1 intrmating that the Appellant No. 1 did not have any,,milling

industry" durrng the relevant period. 
,::.,..: :: .,; ..

.,'''-
3 .2 Thereafter, adjudicating authority, in light of th e Final Order N9i l:;i:r:.: ,, . l

A/ 10458-10459 12023, dated 16.03.2O23, vide the impugned order passed the, - 
"

orders as:

(i) i reject the classification of the goods under CTH 07139099 and

order to classify the goods under CTH 110610()0 of Customs Tariff

Act, 1975 and to assess the Bi11s of Entry accor,lingly;

(ii) I deny the benefit of exemption of the Notification No. 7212012-

Customs dated 17.03.2012, which was avaiied by Appellant No. 2

and order to recover Customs duty of Rs.7 ,57 ,729.O0 from

Appellant No. 2 under Section 28gl of the Custrms Act, 1962 along

with interest thereon under Section 28AA ibid;

(iii) I order to conliscate the goods valued at Rs. 20,96,880/-, under

Section 111(m) of the Customs Act, 1962.

I

Page l6
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However, as the goods are not physically available for

confiscation, I don't impose redemption fine under Section 125 of

the Customs Act, 1962;

(iv) I impose penalty equal to duty plus interest confirmed above at (ii)

upon Appellant No. 2 under Section 1144, of the Customs Act,

1962. However, as per first and second proviso to Section 114A, if

Appellant No. 2, pays duty and interest confirmed above, within

thirty days from the date of communication of this order, penalty

under this section shall be reduced to 25oh of the total penalty

imposed, subject to the condition that payment of 25ok of penalty is

also made within 30 days of communication of this order;

(v) I impose penalty of Rs. 5,00,00O/- on Appellant No. 1 under

Section 112(a) of the Customs Act, 1962 as discussed above.

("i) I impose penalty of Rs. 1,0O,000/- upon Appellant No. 1 under

Section 114AA of the Customs Act, 1962.

4. Being aggrieved with the impugned order, both the Appellants have filed

the present appeals on the following grounds:

That the impugned order wrongly imposes penalties on the Appellant No.

\.q

td d, 1 under Sections 112(a) and 114AA of the Customs Act, despite there

ing no role of the Appellant No. 1 in the classification of goods as the

s of entry were filed by Appellant No. 2 and Appeilant No. 1 is only a
I

unit from whom the goods were procured. Hence, liability cannot be

transferred to the Appellant No. 1

That the description of the goods provided in the Bills of Entry is correct

and not misleading. It includes terms like "broken pulses", "off-spec

pulses", and "bhusi/bhuki with impurities", which accurately reflect the

nature of the goods and the sole dispute is about the correct tariff

ciassification (07139099 vs. 1106100O). Classification is a legal

interpretation issue-not a factuai misstatement.

That Exemption under Notilication No. l2l2Ol2-Cus (Sr. No. 21) was

correctly claimed based on the classification under SH O7 13, which

covers pulses without any specific condition.

That there is no linding or evidence to prove that the appellant abetted or

had knowledge that the goods were liable to confiscation, as required

under Section ll2(al and the penalty under Section 114AA is

unsustainable as the Appellant No. 1 is not the importer, and the section

Page | 7

Grounds of Appeal filed bv Appellant No. 1
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deals with knowingly making false documents, whi:h is not the case

here.

That the entire case revolves around t}:.e classifica.tion of goods (r.e.,

broken/off-spec pulses with impurities). Classilication is a legal issue,

not a factual misrepresentation and goods were correctly described in

Bil1s of Entry and invoices as "Broken / Off-spec Pulses along with other

impurities." There is no finding or evidence of inco::rect or misleading

description.

That Notification No. 12l2O12-Cus (Sl. No. 21) exempts all pulses under

heading 0713, except a few specified sub-headings. T1e goods fall within

the exempted category and were thus rightly cleared duty-free.

That the Appellant No. 1 filed the Bills of Entry; Appellant No. 2 mereiy

purchased goods from them. The Appellant No. 2 had no role in liling the

bills of entry or deciding classification. Classification was solely done by

the Appellant No. 1. The Appellants (whether buyer or SEZ seller) cannot

be penalized for classification made in good faith, e specially where no

concealment or mis-declaration is involved. Hence, demand and penaity

cannot be fastened on them.

That the department itself adopted a differenl. classilication in

subsequent notices for similar goods, revealing inctnsistency in their

stand, making the current classification unsustainable and for a later

period, Appeilant No.2 paid duties under differer:.t headings "under

protest" to avoid prolonged litigation-this does not arnount to admission

or acceptance of classification.

They have relied upon the following cases:

z Commissioner of Customs, Mumbai vs. M M.K. Jewell

Another

); M/s Shivaji Works Ltd. vs. Collector of Central Ilxcise

ers

:,.

,'

PERSONAL HEARING

5. Shri S J Vyas, Advocate appeared on 11.06.2025 for both the Appeliants

and reiterated the submissions made in the appeal mernorandum and has

submitted an additional submission wherein he relied upon the following case

laws to supports the appellant's argument that shifting cle.ssilication positions

(0713, 1106, Iil.3, 2302) by the Department without consistent SCNs makes

the impugned action invaiid.

Page l8
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D Precision Rubber Industries Pvt. Ltd. v. CCE, Mumbai 2016 (4) TMI

841 (sc) I 2016 (334) ELT s77 (sc)
) Warner Hindustan Ltd. v. CCE, Hyderabad 1999 (8) TMI 75 (SC)

} Pepsico Holdings Pvt. Ltd. v. CCE, Pune-lII 2Ol9 (4) TMI 320
(CESTAT Mumbai)

DISCUSSION & FINDINGS

6. I have gone through the appeal memorandum filed by the Appellants No.

I and 2, records of the case and submissions made during personal hearing.

The main contention of the appeals is that the impugned goods are correctly

classiliable under Chapter Heading 0713 (Dried Leguminous Vegetables) and

not under Chapter 1i06 (Flour/Meal of legumes). However, the Department

states that the impugned goods cieared are to be classified under CTH

11061000 of the Customs Tariff Act, 1975. Therefore, the main issue to be

decided in the present appeal are whether the impugned order classifying the

impugned goods under CTH 1 106, denying the benefit of exemption of

Notification No. 12 /2Ol2-Customs, dated 17.03.2012 with recovery of Customs

duty under Section 28$l of the Customs Act, 1962 along with interest thereon

under Section 28AA, confiscating the goods under Section 1 1 1(m) of the

Customs Act, 1962, imposing penalty on the Appellant Nos. I and 2 in terms of

rovisions of the Customs Act, 1962 in the facts and circumstances of the casc,

and proper or otherwise.

fore going into the merits of the case, I find that as per CA-1 Form of

e11ant Nos. 7 and 2, the present appeals have been filed on O3.O4.2O24

ectively against the impugned order dated 27 .12.2023 received by the

appellant on 25.01.2024 causing a delay of 09 days, therefore, the present

appeals have not been filed within statutory time iimit of 60 days prescribed

under Section 128(1) of the Customs Act, 1962.

6.1.1 In this regard, it is relevant to refer the legal provisions governing

filing an appeal before the Commissioner (Appeals) and his powers to condone

the delay in liling appeals beyond 6O days. Extracts of relevant Section 128 of

the Customs Act, L962 are reproduced below for ease of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. 
- 

(1) Ang person

aggrieued bg any decision or order passed under this Act bg an officer of
cltstoms louer in rank than a [Principal Commtssioner of Customs or

Commi.ssioner of Customsl mag appeal to the [Commissioner (Appeols)]

[utithin sirty dags] from the date of the communication to him of such

decision or order.

[Prouided that the Commissioner (Appeals) mag, if he is satisfied that the

appellant was preuented bg sufficient cause from presenting the appeal

Page l9
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within the aforesaid period of sirtg dags, alloul it to be presented within a

further period of thirtg dags.l

Section 128 of the Customs Act, 1962 makes it clear that the appeal has

to be liled within 60 days from the date of communication of order. Further, if
the Commissioner (Appeals) is satislied that the appellarrt was prevented by

sufficient cause from presenting the appeal within the atltresaid period of 60

days, he can allow it to be presented within a further period of 30 days.

6.1.2 It is observed from the Appeal Memorandums that the Appellants

No. 1 and 2 had received the impugned order on 25.O1.2Ct24 and appeal have

been filed on O3.O4.2O24 resulting in a delay of 09 dayrs in filing of appeal

beyond the time limit of 60 days prescribed under Section 128(1) of the

Customs Act, 1962. Appellants No. 1 and 2 have requested for the condonation

of delay. In light of the above provisions of law and considering the submissions

of the Appellant and also considering the fact that the appeals have been filed

within a further period of 3O days. I ailow the condonation of delay in filing the

appeal, taking a lenient view in the interest ofjustice in the present appeal.

I 
'i- dr:.

6.2 It is observed that the Appellant Nos. 1 and 2 have contendy'd.thi#-\., -

the impugned goods cleared into DTA were by-products or residua{p1rK$ij;-i,., i
(broken, discolored, or impure) generated during the processing of i6Xp6ft': .1 ;'

quality pulses, and that they were properly classified undt:r 07139099. in'.tlr* - - -''' -"r-l-. i -'

regard, I iind that the adjudicating authority vide the impugned order hds''""
correctly held that the nature of goods - being in powdererl or crushed form -
fits the description of "Flour (Atta) of Pulses," which is appropriately classifiable

under CTH 11061000. The Tariff Heading 1106 specifically covers products

obtained by milling or grinding of cereals or puls,es. Therefore, the

reclassihcation under 11061000 is legally tenable and lactually supported.

Further, the Appellants have argued that Appellant No. 1 do not possess milling

or grinding machines in their SEZ unit, the goods in question cannot be

classified under CTH 11061000, which covers "flour of puls:s." It is well settled

that classification under the Customs Tariff is to be determined based on the

physical form, composition, and use of the goods, and not on the internal

manufacturing process or machinery used. Further, the HSN Explanatory Notes

clarify that products obtained from the crushing, grinding, or milling of pulses

fall under 1 106 regardless of the method of processing. [)ven if the flour-1ike

product is a by-product or result of repeated cleaning/ sorting operations, its

physical form and end-use as flour would still make it classifiable under

1 1061000. Further, in the Appellant's No. 1 own records, including sales

invoices and bills of entry, the goods have been described as "Pulses Grinding

(Atta of Pulses) - Powder." This description unambiguously suggests that the

goods were in powdered form - consistent with classificati,)n under 11061000.

i_. i

Page 110_\-Y,
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The fact that these powdered residues were sold in the DTA and described as

useful for cattle feed (high-protein powder) further supports that the goods are

not mere broken pulses but flour-like materials suitable for use as feed, aligning

with the nature and use described under Chapter Heading 1106. In view of the

above, the contention of the Appellants is not maintainable.

6.3 Further, Appellant No. t has contended that that the bilis of entry were

filed by Appellant No. 2, and hence they cannot be held liable for classification.

In this regard, it is observed from the impugned order that the Appellant No. 1

had a direct role in the clearance of goods into DTA. The description of goods,

preparation of documentation, and transaction traii show that the Appellant

No. I was actively involved in the misclassilication, either by omission or by

commission. The misclassification of goods and wrong availing of exemption,

resulting in evasion of duty, renders the goods liable for confiscation under

Section 1 11 of the Customs Act, 1962. Hence, the imposition of penalty under

Section 1 12(a) is legally sustainable.

6.4 Further, Appellant No. I has contended that the imposition of penalty

under Section 114AA on the ground that there was no falsification of

documents or willful misstatement. However, the misclassiiication of goods and

deiiberate attempt to portray flour-like goods as raw/ broken pulses with

impurities shows a degree of misrepresentation. The documents submitted

luding invoices and Bi11s of En try have contributed to the suppression of the

ture of the goods. As such, the invocation of Section 1 14AA is justified

er, Appellant No.2 has contended that that they are merely a

ser from a SEZ unit and not the "importer" lacks merit. The SEZ to DTA

is deemed import under Section 2(26) of the Customs Act, 1962. As the

DTA buyer, who has received the goods and participated in the clearance

through bill of entry, the Appellant No. 2 assumes the position of importer for

the purposes of customs assessment. The Appellant's No. 2 name on the

documents and involvement in transaction flow justifies their treatment as

importer. Further, Appellalt No.2 has also contended that they had no

knowledge or control over classification and the same has been filed by the

Appellant No. J. As the buyer/importer in the DTA from the SEZ unit, the

Appellant No. 2 was under an obiigation to correctly classify the goods and

ensure compliance. It is a settled legal position that the importer bears

responsibility for correct classification and claiming beneiits under exemption

notifications. In view of the above, the contention of the Appellant no. 2 is liable

for rejection.
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6.6 Regarding the imposition of penalty on Appellant lrio. 2 under Section

114A of the Customs Act, 1962, it is pertinent to note that the said provision is

attracted in cases where duty has not been levied or has b,-'en short-levied due

to fraud, collusion, willful misstatement, or suppression of facts with intent to

evade payment of duty. In the present case, the Appellant No. 2 has consistently

claiming an exemption over an extended period under Notifi:ation No. 12l2Ol2-

Cus, Sl. No. 21, which is applicable only to specified 3oods faliing under

heading CTH 07 13. The repeated nature of such declar:Ltions over multiple

consignments clearly estabiishes a deliberate pattern of non-disclosure aimed at

duty evasion justified the imposition of penalty under S,ection 114A of the

Customs Act, 1962.

6.7 Further, Appellant Nos. 1 and 2 in their additional submission contended

that the department has changed its stand on classilication across different

notices, i.e., first citing Chapter Head 12130000, then Chapter Head 23025000,

and finally Chapter Head, and thus the classification adopl:ed in the impugned

order is arbitrary and untenable. In this regard, merely beciluse the department

has explored various classifications over different periods cloes not absolve the

Appellants of their duty to correctly deciare the nature rmd classification of

goods under the law. Classification is to be determined trased on the actuai

nature, form, and composition of goods. The goods in question, as already

detailed in the impugned order, described as "pulses grinrling (atta of pulses)

powder", ciearly possess the essential character of flour of pulses, and therefore

correctly fall under CTH 1106100O.

6.8 Further, the Appellants have relied upon three .judicial deci

Precision Rubber Industries (2016 SCC), Pepsico Holdings Pvt. Ltd. ( 9 TMI

320), and Warner Hindustan Ltd. (1999 TMI 75 SC, to challenge-'th;'- '

sustainability of the classification adopted in the impugrLed order. However,

these precedents are factually and legally distinguishable from the present case

and do not support the appellant's contention. In each of the cited cases, the

adjudicating or appellate authority altered the classification from that proposed

in the show cause notice, thereby violating the settled principle that

adjudication must remain within the bounds of the noti,:e. However, in the

instant matter, the adjudicating authority has retained the classification of the

goods under the same Chapter Heading (11061000) as was clearly and

specifically proposed in the show cause notice. Therefore, there has been no

deviation from the proposed classification, and the adjudication fully complies

with the principles of natural justice and procedural fairness. As such, the

reliance on the above judgments is misplaced and inapplir:able to the present

facts.
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7. In view of the above discussions, I do not Iind any infirmity in the

impugned order and the same is upheld. The appeals filed by the Appellant

Nos. 1 and 2 are dismissed.
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