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Undcr Section 129 I)D( 1) of the Customs Act, 1962 (as amended), in respect of the

followrng categorics of cases, any person aggrieved by this order can prefer a Revision

Applicaiion t. The Additional Secretary/Joint Secretary (Revision Application), Ministry of

I Firror.,.", (Department of Revenue) Parliament Street, New Delhi within 3 months from the

date of communication of the order.
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any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not

lbeen unloaded at any such destination if goods unloaded at such destination are short of
ithe quantity required to be unloaded at that destination.

Je6r Sg{t{l{x

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

The revision application should be in such form and shall be verified in such manner as

i may bc specified in the relevant rules and should be accompanied by
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order carr file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:
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(a)
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(b)
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(s) cfur , 1962

, uts,Eus', qdoffi fr trqdffift'.rirftq3{rdrt+€. z o or-

(Fqf+Sqraqr€. l 00 0/-(FqggfiEql{qri
r, *srM, @. srr.6 atdqfrqi.
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ffirooor-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.2O0/- (Rupees two I. 1.

i{undred only) or Rs. 1.000/- (Rupees one thousand only) as the case may be, under the
Head oI other receipts. fees, fines, fbrfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, hne or penalty levied is one lakh rupees or less,
fees as Rs.2OO/ and if it is more than one lakh rupees, the fee is Rs.lOOO/-.

(d)

h\

4 ctiTt. 2

&srtffi b3rfl qr@onMen-taq-O-qso-.driH+S
qr{@o{fqftq'c 1e62 aturl 12e g (1) }o{tffi+S.q.-a
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any goods imported on baggage

4srclqTsrqqm
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4 copies of the Application for Revision.

Cuatoms, Excise & Service Tax Appellate
Tribunal, West Zonal Bench
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Fts-ftffidoflt{r/o.a.. retating to :

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 187O.

4 copies of thc Order-in Original, in addition to relevant documents, if any
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6

(3tqla,

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 0i6

,1962 12e q (6) , t962 L29

Slrt+3{ri-{@-
Under Section 129 A (6J of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh mpees or less, one thousand
rupees;

rtiir6-*eRr{€qffi 3{Rrs-r-ffi ;qiqf,Enrqg

where the amount of duty and interest demanded alrd penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

omers-dr€FqC$3rf frs-ffi;<T6qniEqq.

{s 10% ,qr(s &

1 o r oflf,{iqt,q-6ifr-{eresftEl{ie, qfElErqr\rln 
I

An appeal against this order shall lie before the Tribunal on payment of 1O,% of the duly
demanded where duty or duty and penalty are in dispute, or penalty, where pcnalty alone
is in dispute.

SiFI 12 e (q) (6',)

+o erfto.-;rrrsl
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
ndred rupees

+
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where the amount of duty and interest demanded and penalt5r levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees



OITDER.IN-APPEAL

Shri Mahammad Juned Khanji, S/o Shri Abdulaziz Habib I(hanji, 1118,

Navi Masjid, Was, At & Po Bhagal (Jagana), Ta-Palanpur, Banaskartha

(hereinafter referred to as "the appellant") has filed the present appeal in

terms of Section 128 of the Customs Act, 1962 against Order in Original

No. 1 2Ol ADC/ SRV/ O&A/ 2025 -26 dated 09.O9.2025 (hereinafter referred to

as "the impugned order") passed by the Additional Commissioner,

Customs, Ahmedabad, (hereinafter referred to as "the adjudicating

authority'').

2. Briefly stated, facts of the case are that on the basis of suspicious

movement, the appellant having Indian Passport No. 57567957 was

intercepted by the officers of Customs, Air Intelligence Unit (hereinafter

referred to as "AIU") on arrival at SVP International Airport, Ahmedabad

arriving from .Jeddah by Indigo Airlines Flight No 6E 76 on 30.12.2024

whil<: he was attempting to exit through green channel without making any

declaration to the Customs. The appellant was questioned by the AIU

Office rs as to whetner he was carrying any contraband/dutiable goods in

pcrson or in baggage to which he denied. The appellant was asked to pass

through the Door Frame Metal Detector (DFMD) Machine installed near the

green channel in thc Arrival Hall of Terminal -2 building, after removing all

metallic objects frorn his body/ clothes. The appellant readiiy kept mobile,

wallct, wrist watch in a plastic tray and passed through the DFMD

machine. During DFMD, strong beep sound was heard at the lower part of

the metal detector machine indicating the presence of some

objectionable/ dutiable items on his body/ clothes. Furl:her, during detailed

personal qearch/ frisking of the appellant, the AIU Officers recovered six

(06) eold bangles concealed inside the plastic bag in the right pocket of the

pyjama that he was wearing. All these bangles recovered from the 
-

appcllant,prrmafat:ie,appearedtobemadeofgoldhavingpurity24Carat.

2.1 The Government Approved valuer Shri Soni Kartikey Vasantrai, '....,' 'i

vide his Vaiuation Report No. 1354 12024-25 dated 3O.12.2024 certilled , 
,,1 - 

:'

that 06 gold bangles, totally weighing 440.OO0 grams having purity

gg9 .O /24 Kt. and having Market Value of Rs.34,68,520/ and Tariff value

as Rs. 32,67,475/-, which has been calculated as per the Notification No'

85 12O24-Customs (N.T.) dated 13. 12.2024 (Gotd) and Notification No'

13 12O24-Customs (N.T.) dated 20. 12.2024 (Exchange Rate)'

2.2 The said gold items i'e. six Nos. of bangles weighing 440'000 gms,

that has been recovered from the appellant without any legitimate Import

documents inside the customs Area, therefore the same fall under the

s 49-370/CUS/AHDl2025-26 Page 4 of 27
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category of Smuggled Goods and stand liable for confiscation under the

Customs Act, 1962. Therefore, the said gold items totally weighing 440.000

grams having purity 999.0/24 Kt. and having the Market Value of

Rs.34,68,520/- and Tariff value an Ra 32,67,4751- were placed under

seizure vide Order dated 30.12.2024 issued under the provisions of Section

110(1) and (3) of the Customs Act, 1,962 under reasonable belief that thc

subject Gold bangles are liable for confiscation under Section 111 of thc

Customs Act, 1962.

2.3 Statement of the appellant was recorded on 30.72.2024 undcr

Section 108 of the Customs Act,7962, wherein he, inter-alia, stated that hc

is working as a salesman in the sweet shop at Mumra, Mumbai and

residing at Mumbai and that his family is residing at Palanpur. He also

stated that he is the sole bread earner of his family and that his monthly

income is around Rs. 12,000/-. He further stated that he had gone to

Jeddah to perform Umrah on 07.12.2024 and returned back orr

30.12.2024 
"r,d 

thi" is his first visit to abroad. He further stated that thc

seized gold items i.e. Six Nos. of bangles with purity 999 .O /24 Kt.

recovered from his possession did not belong to him as the same were

given to him by one person at Jeddah Airport with directions to hand ovt'r

the same to the person at Ahmedabad, who is going to come to receive thc

same at outside the Ahmedabad Airport. On being asked, he further stated

that he neither had details about the person who handed over the gold

items to him nor about the person who is going the receive the same at

Ahmedabad and that he agreed to bring thc gold bangles (06 Nos.) 1o

Ahmedabad, in lieu of money. He also stated that these gold items wer<:

brought by him by way of concealing/hiding/concealing the same insidc

the plastic bag in the right pocket of the pyjama that he was wearing, so as

to evade pa5rment of Customs duty. These gold bangles were then seized by

e officers under Panchnama dated 30.12.2024, under thc provisions of

e Customs Act, 7962. He was also aware that import of gold by way of

ncealment and evasion of duty is an offence and that he knowingly did

2.4 The appellant had attempted to smuggle/impropcrly import 06 Nos.

of gold bangles totally weighing 440.00 grams having purity 999.O0 124 Kt.

and having Market Value of Rs.34,68,520/- and Tariff value as

I
t.

is
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not make any declaration on his arrival and opted for green channel, as an

attempt to smuggle the gold without payment of customs duty. He perused

the Panchnama dated 30.12.2024 and stated that the facts narratcrl

therein are true and correct. The appcllant stated that hc has nevcr

indulged in any smuggling activity in the past. This is first time when hc

carried gold to India.



Rs.32,67,475/-, found concealed under the p$ama worn by him, with a

deliberate intention to evade pa5ment of Customs duty and fraudulently

circumventing the restrictions and prohibitions imposed under the

Customs Act, 1962 and other allied Acts, Rules and Regulations. The

appcllant had knowingly and intentionally smuggled the said gold items

ie.06 gold bangles weighing 440.000 gms, by concealing the same under

the pyjama worn by him, on his arrival from Jeddah to Ahmedabad on

30.72.2024 by Indigo Flight No.6E 76 at Terminal-2 SVPIA Ahmedabad,

with an intent to clear it illicitly to evade paJrment of Customs duty.

Thercforc, the improperly imported gold by the appellant, by way of

conce alment in the pyjama worn by him and without declaring it to

Customs on arrival in India cannot be treated as Bonafide household goods

or personal effects. The appellant has thus contravened the Foreign Trade

Policy 2015-2O and Section 11(1) of the Foreign Trade (Development and

Regulation) Act, 1992 read with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 1992, as amended. By not declaring the

goid brought by him in the form of 06 Nos of gold bangles, having purity

9gg,OOl24 Kt., totally weighing 44O.OO grams that was found concealed in

the pyjama worn by him, which included dutiable and prohibited goods, to

the proper ofiicer of the Customs, has contravened Section 77 of l}:,e

Customs Act, 1962 read with Regulation 3 of Customs Baggage Declaration

Regulations, 2013.

2.5 The improperly imported/smuggled gold by the appellant, in the

form of six goid bangles totally weighing 44O.OO grams having purity

gg9 .OO /24 Kt., found conceaied under the pyjama worn by him, before

arriving from Jeddah to SVPI Airport, Ahmedabad, ot 30.12.2024 vla

Indigo Flight No. 6E 76 at Terminal -2, SVPIA Ahmed abad on 30.12.2O;2A'

for the purpose of the smuggling without declaring it to the Custords

thus liable for confiscation under Section 1 1 1(d), i 1i (1), 1 1 1(i), 1 11

t 11(1) and 111(m) read with Section 2 (221, (331, (39) of the Customs A'ct,

1962 and further read in conjunction with Section 11(3) of customs Act,

1g62. T:rle appellant, by the above-described acts of omission/commission

and/or abetment has rendered himself liable to penalty under Section 112

of Customs Act, 1962. As per Section 123 of Customs Act 1962, the

burden of proving that the said gold items totally weighing 44O'O0 grams,

found concealed under the pyjama worn by the passenger, Shri

Mahammad juned Khanji who arrived from Jeddah via Indigo Flight No' 6E

76 at Terminal-2, SVPIA Ahmedabad on 30.12.2024 are not smuggled

goods, is upon the aPPellant.

'*\

)E\
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2.6 A Show Cause Notice was issued to the appellant proposing fur

confiscation of gold items i.e. Six Gold bangles, totally weighing 440.00

grams having ptrity 999.OO /24 Kt. and having Market Value of

Rs.34,68,520 l- ar.d Tariff value as Rs.32,67,4751- and placed und<:r

seizure under panchnama procee dings dated 30 .12 .2024 and Scizu:'c

Memo Order dated 3O.i2.2O24, :under the provision of Section 111(d),

111(1), 111(6), 1110), 111(1) and 111(m) of the Customs Act, 1962 and for

imposition of penalty upon the appellant under Section 1 12 of the Custorns

Act, 1962.

2.7 The Adjudicating authority, vide the rmpugned order, has ordercd

for absolute confiscation of the impugned gold items i.e. Six Gold banglcs.

totally weighing 440.O0 grams having purity 999.00 /24 Kt. and having

Market Value of Rs.34,68,520 l- and Tariff value as Rs.32,67,475 / - and

placed under seizure under panchnama proceedings dated 30.12.2024 and

Seizure Memo Order dated 30. I2.2O24, under the provision of Section

111(d), 111(1), 111(6), 1110), 111(1) and 111(m) of the Customs Act, 1962.

The adjudicating authority has also imposed penalty of Rs. 9,O0,O00/- on

the appellant under Section 112 (a)(i) and 112(b)(i) of the Customs A('1,

1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

The present case was made on 28.02 .2025 by the Custorn s ,

Ahmedabad without giving an opportunity to the declare the goods

viz. Gold item weighing 440.000 Grams to the Appellant; the far:t

remains that the applicant was stopped well before the Custorns

area and taken for check thus depriving the chance of fi1iing the

Declaration form and present the same to the Customs. Factuallv,

the applicant was stopped well before the Immigration Counter.

The appellant denies the allegation that the gold item w,a s

concealed in any manner. The appetlant kept the gold item in thc

pocket of his clothes for safety reasons. He did not conceal the gold

item. Therefore, the allegation made that the same was r:oncealed is

without any substance and thus, the allegation so made is baselcss

to increase the gravity of the allegation. The same is not

sustainable.

The appellant respectfully submits that the quantity of gold brought

by him was weighing 440.000 Grams having market value of Ils.

34,68,520/- and tariff value of Rs. 32,67,425/-. 'thus, it can bc

safely concluded that such a small quantity of gold cannot be lirr

l (31

*
.X
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abovc

the purpose of sale and self-enrichment. The appellant deposed

before the officials that it was meant for his family requirement.

It is further submitted that the applicant is not a part of any gold

smuggling syndicate. No allegation is made in the impugned order

to this effect. At no time in past and after this case, the applicant

came to any adverse notice. The gold items brought were absolutely

for personal and family use but the applicant was stopped well

before he could declare the same. Thus, the error committed was

unintended and bonafide in nature and the same has been

committed for the hrst time a lenient was requested to be taken,

however, the Ld Adjudicating Authority has imposed hefty

penalties.

The applicant respectfully pray that the gold item weighing 488.50O

Grams, which was factually not concealed in any manner may

kindly be ordered to be released to the applicant w'ith payment of

applicable duty and nominal penalty. In the matter, the applicant

places his reliance of the following Orders of Ld R.A., Mumbai,

where in more severe cases, the gold ornaments/ gold was ordered

to be released with paJrment of duty and little penalty. The

applicant prays for reduction of penalty substantially since the

quantity of gold is very small, which is meant for personal use and

the same was not concealed in any manner.

1) RE- Ms Mansi C. Trivedi Vs. Pr. Commissioner of Customs,

Ahmedabad, RA Order No. 371l438lBlWZl2O22-RA dated

07.t2.2023.

2) RE- Shri Shankarlal Nayak Vs. Pr. Commissioner of Customs,

Ahmedabad, RA Order No. 371/437 IBIWZ/2O22-RA dated

06.12.2023

'lhc appellant submits that without prejudice to the

contenti.ons it is submitted that there are a number ofjudgmenls 6f

the Hon'ble Apex Court, the Hon'ble High Courts and the Hon'ble

Tribunal, wherein it has been held that gold is not a prohibited item

and the same is restricted and therefore it should not be

confiscated absolutely and option to redeem the same on

redemption fine ought to be given to the person from whom it is

recovered. The notice submits that some of the judgments are listed

below viz.

.i. Hon'ble Tribunal in the case of YAKUB IBRAHIM YUSUF V/S

COMMISSIONER OF CUSTOMS, MUMBAI reported in 2011

,263) E.L.T. 685 (Tri-Mumbai) held that "confiscation-

Prohibited goods-Scope of - Term prohibited goods refers to

s/49-3 70/CUS/AH D /2025 -26 Page 8 of 27
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goods iike arms, ammunition, addictive drugs, whose import

in any circumstance would danger or be detriment to health,

welfare or morals of people as whole, and makes them liablc

to absolute confiscation-it does not refer to goods whosc

import is permitted subjc<:t to restriction, which can bt'

confiscated for violation of restrictions, but liable to b<:

released on payment of redemption fine since they do not

cause danger or detriment to health-section 11lzrnd I25 oJ

customs Act, 1962." (Para 5.5)

"Redemption Fine Option of Owner of goods not known

option of redemption has to be given to person from whost'

possession impugned goods are recovered On facts, option ol'

redemption fine allowed to 'person who had illicitly importcd

gold with view to earn profit by sclling it, even though he h;rrl

not claimed its ownership- section 125 of customs Act, 196i2.

(Para 5.6)

* In union of India Vs Dhanak M. Ramji 2OO9 (248) D.L.T. 12'7

(Bom) affirmed vide 2010 (252) D.L.T. A102 (SC) it was heltl

that gold is not a prohibited item and discretion ol'

redemption can be exercised to the person from whom it wiis

recovered.

.l. In Sapna Sanjeev Kohli Vs Commissioner of Custorn s,

Airport, Mumbai-2008 (230) E.L.T. 305 the Tribunal observt:rl

that the frequent traveller was aware of rules and regulatio:t

and absolute confiscation of goid jewellery not warran t( (l

which may be cleared on payment of redemption fine.

.1. In The Commissioner of Customs, Aiiganj, Lucknow vs

Rajesh Jhamatmal Bhat 2022 (382) 8.L.1' 345 (AH) 1'hc

Hon'ble High Court cibserving that gold was not prohibir crl

under the Foreign Trade Policy or any other law 1br the tinrt

being in force and, therefore, there is no sufficient ground ft)r

absolute confiscation of the gold up held the decision ol-

Hon'ble Tribunal.

{. In Shri Waqar v/s Commissioner of Customs (Preventivt:;.

Customs Appeal No. 70723/2019, Customs, and Excise &,

Service Tax Appellate Tribunal Allahabad.

In respect of penalty the appellant submitted that thc appellan t

belongs to a lower middle class family and the penalty imposed of

Rs. 9,00,000/- under the provisions of Section 112(a)(i) and sectiorr

i 12(b)(i) of the Customs Act 1962, in respect of other goods rs

highly excessive. The appellant had no ill intention and the gooris

,

s/49-3 7olcUS/AHD /2025 -26 Page 9 ol 27
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wcre brought for exclusive personal use in ignorance of law and

being unaware thus both the excessive penalties imposed under

Section 112(a) (i) and Section 112(b)(i) may kindly be annulled with

consequential relief to the applicant.

o It is submitted that the fact that gold is not a prohibited item for

import is also evident from perusal of list of prohibited items for

import. Therefore, also, the gold in question may be released.

4. Shri Shubham Jhajharia, Advocate, appeared for personal hearing

on O5.12.2025 on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum.

5. Before going into the merits of the case, it is observed that the

appeal filcd by the appellant, have been filed beyond normal period of 60

days but within the condonable period of 30 days as stipulated under

Section 128(1) of the Customs Act, 1962. Appellant has requested for

condoning the delay in hling the said appeals on the grounds that he is

working in Mumbai and could not contact any advocate causing delay in

filing the appeal. Therefore, taking a lenient view to meet the ends of

justice, I allow the appeal, as admitted condoning the delay in filing the

appeal beyond the normal period of 60 days under proviso to the Section

128(1) of the Customs Act, 1962

5.1 I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant. It is observed

that the issues to be decided in the present appeal are as under;

{a) Whcther the impugned order directing absolute confiscation

of the impugned gold items i.e. Six Gold bangles, totally weighing

440.00 grams having purity 999.00 /24 Kt. and having Market Value

of Rs.34,68,520 l- ar:d Tariff value as Rs.32,67,475/- without giving

option for redemption under Section 125(1) of Customs Act, 1962, in

thc facts and circumstances of the case, is legal and propsi

otherwise;

\
td\(b) Whether the quantum of penalty amounting

9,00,000/- imposed on the appellant, under Section 112(a)(i)

1 12(b)(i) of the Customs Act, 1962, in the facts and circumstances of

the case, is legal and proper or otherwise.

6. It is observed that on the basis of suspicious movement, the

appellant having Indian Passport No. 57 567957 was intercepted by the

officers of Customs, Air Intelligence Unit (hereinafter referred to as "AIU")

on arrival at SVP International Airport, Ahmedabad arriving from Jeddah

S,'4 9-3 70/CUSiA H D /2025 -26 Page l0 of 27



by Indigo Airlines Flight No 6E 76 on 30.12.2024 while he was attempting

to exit through green channel without making any declaration to thc

Customs. The appellant was questioned by the AIU Officers as to whether

he was carrying any contraband/dutiable goods in person or in baggage to

which he denied. The appellant was asked to pass through the Door Framc

Metal Detector (DFMD) Machine installed near the green channel in the

Arrival Hall of Terminal -2 building, after removing all metallic ob.iects from

his body/ clothes. The appellant readily kept motrile, wallet, wrist watch irr

a plastic tray and passed through the DFMD machine. During DFMI),

strong beep sound was heard at the lower part of the metal detector

machine indicating the presence of some objectionable/dutiable items on

his body/ clothes. Further, during detailed personal search/ frisking of the

appellant, the AIU Officers recovered six gold bangles concealed inside thc

plastic bag in the right pocket of the pyjama that he was wearing. Ali thcsc-

bangles recovered from the appellant, prima facie, appeared to be made of

gold having p:urity 24 Carat. The Government Approved Valuer Shri Sonr

Kartikey Vasantrai, vide his Valuation Report No. 1354/2024-25 dated

30.12.2024 certified that O6 gold bangles, totally weighing 440.000 grams

having purity 999.0/24 Kt. ard having Market Value of Rs.34,68,520/ and

Tariff value as Rs. 32,67,475/-.Tte appellant did not declare the said gold

before Customs with an intention to escape pa5rment of duty. These facts

have also been confirmed in the statement of the appellant recorded under

Section 108 of the Customs Acl, 1962 on the same day. There is no

disputing the facts that the appellant had not declared possession of gold

at the time of his arrival in India. Thereby, he has violated the provisions of

Section 77 of the Customs Act,l962 read with Regulation 3 of the Customs

Baggage Declaration Regulations, 2013. These facts are not disputed.

6. 1 I find that it is undisputed that the appellant had not de clarcd t hc

seized
f'
r:- tatem

gold to the Customs on his arrival

ent, the appellant had admitted the know

in India. Further, in his

ledge, possession, carriagc,

. The appellant had, in his

11

Q,/

* * non-deciaration and recovery of the seized gold

confessional statement, accepted the fact of non-declaration of gold beforc

Customs on arrival in India. Therefore, the confiscation of gold by thc

adjudicating authority was justified as the applicant had not declared thc

sarne as required under Section 77 of ltle Customs Act, 1962. Since thc

confiscation of the seized gold is upheld, the appellant had rendered

himself liable for penalty under Section 1 12 of the Customs Act, 1962.

6.2 I have also perused the decision of the Government of India passc<i

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant and other decisions also. I
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Iind that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

therefore they are liable for con{iscation and the appellant is consequently

liable for penalty. Thus, it is held that the undeclared impugned gold items

i.e. Six Gold bangles, totally weighing 440.00 grams having purity

ggg.OO 124 Kt. and having Market Value of Rs.34,68,52O/- and Tariff value

as Rs.32,67,4751- are liable to confiscation and the appellant is also liable

to penalty.

6.3 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"...............(o) if there is ang prohibition of import or export of goods

under the Act or ang other la u-.t for the time being in force, it unuld be

considered to be prohibited goods; and (b) thi,s would not include ang

such goods in respect of ttthich the conditions, subject to u-thich the goods

are imported- or exported, haue been complied wtth. This would mean

that if the conditions prescribed for import or export of goods are not

complied u,tith, it tttould be consid.ered to be prohibited goods' This unuld

also be clear from section 1 I which empowers the Central Gouernment to

prohibit either 'absolutelg' or 'subject to such conditions' to be fulfilled

before or after clearance, as maA be specified in the notiilcation, the

import or export of :he 
goods of ong speciJied desciption. The notification

can be issued for the purposes specified in sub-section (2)' Hence,

prohibition of importation or exportation could be subject to certain

prescibed conditions to be futfitted before or after clearance of goods' I,t. 
_

conditions are not fulfilted, it mag amount to prohibited goods' " '

It is apparent from the above judicial pronouncement that even

gold is not enumerated as prohibited goods under Section 1 1

Customs Act, 1962, but it is to be imported on fulfilment of

conditions, sti11, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

6.4 In respect of absolute confiscation of impugned gold items i'e' Six

Gold bangles, totally weighing 44O.OO grams having purity 999'00 124 Kt'

and having Market Value of Rs.34,68,520/- and Tariff value as

Rs.32,67,475/-,it is observed that the adjudicating authority in the instant

case relying on the decisions of Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2OO3 (155) E'L'T 423

(SC), Hon'blc Kerala High Court in the case of Abdul Razak l2Ol2 (27 5\ ELT

though

of the

ccrtain
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300 (Ker), Hon'ble High Court of Madras in the case of Samynathan

Murugesan l2OO9 (247) E'LT 2l (Mad)1, Malabar Diamond Gallery Pvt. Ltd

[2016-TIOL- 1664-HC-MAD-CUS],Hon'ble High Court of Madras in the case

of P Sinnasamy 12016 (344) ELT 1154 (Mad)1, Order No 1712019-Cus dated

07.1O.2O19 in F. No. 375106/B/2O17-RA of Government of India, Ministry

of Finance, Department of Revenue Revisionary Authority in the case of

Abdul Kalam Ammangod Kunhamu and Hon'ble High Court of Delhi in thr:

matter of Rameshwar Tiwari Vs. Union of India (20241 17 Centax 261

(Del.)and other decisions in paras of the impugned order, had ordered for

absolute confiscation 6f impugned gold items i.e. Six Gold bangles, totally

weighing 440.00 grams having purity 999.00 /24 Kt. and having Markct

Value of Rs.34,68,5201- and Tariff value as Rs.32,67,4751-.

6.5 I find that the Hon'ble CESTAT, Allahabad has in the case of

COMMR. OF C. EX. & S.T., LUCKNOW V/s MOHD. HALIM MOHI)

SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. - A11.] and in the case o1.

COMMISSIONER OF C. EX. & S.T., LUCKNOW V/s ISLAHUDDIN KHAN

[2018 (3641 E.L.T. 168 (Tri. - A11.] has held that only prohibited gooo s

cannot be released on payment of redemption fine and gold is not

prohibited goods under the Customs Act or any other 1aw in force and

therefore cannot be absolutely confiscated in terms of Section 125 of thc

Customs Act, 1962 and upheld the order permitting release ol such gold on

payment of redemption fine in lieu of confiscation.

6.6 I also rely upon the decision of Hon'ble High Court of Allahabad in

the case of COMMISSIONER OF CUS., ALIGANJ, LUCKNOW V/s RAJESH

JHAMATMAL BHAT [2022 (382) E.L.T. 345 (All.] wherein the Honble High

Court has held that Gold does not fall within the category of 'prohibited

goods' and upheld the decision of Hon'ble Tribunal and

Commis sioner(Appeal) that the gold is not a prohibited item, it should bc

for redemption in terms of Section 125 of the Customs Act,

e Hon'ble High Court had upheld the decision of Hon'ble Tribunal

the Hon'ble Tribunal had upheld the decision of Commissioncr

wherein 4076 grams of gold bars recovered from the specially

Th

eal)

designed cavities made in the shoes, valued at Rs. 1,09,98,018/- was

allowed to be redeemed on paJ,/rnent of redemption fine and penalty. Thc

Hon'ble Tribunal had reduced the redemption fine from 25,00,00O/- to Rs

15,0O,O0O/- and penalty was also reduced from 10,00,000/- to 5,0O,0O0/-

as ordered by the Commissioner (Appeal). The Hon'ble High Court

observing that gold was not prohibited under the Foreign Trade Policy or

any other law for the time being in force and, therefore, there is no

e1n

*
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"19. Hauing giuen our thoughtful consideration to the riual submission

made on behalf of the parti.es, we find that although as per the

proui.sions contained in Sectinn 2(l) of the Act, the Commi,ssioner

(Appeals) or the Appeltate Tribunal are not included utithin the definition

of the term "ctdjudicating authoritg" and, therefore, theA cannot exercise

the pouLers uested in the "officer adjudging" but the power conferred bg

Secti-on 128A(3)(a) of the Act to "modifg" the decision or order appealed

against, is not at all curtailed bg Sectian 2(1) of the Act and thus, in our

considered opinion, the Commissioner (Appeals) hos not exceeded hb

juisdiction uthile modifging the order pa.ssed bg the "adjudicating

authority". The submission of Si Seth that Section 2(1) if the Act is a

special prouision and Section 128A i.s a generol prouision, i.s fallacious i's

this ca.se for the reason that ptouisions of the entire Act haue to be taken

into consideration in their entiretA to decipher the exact schem-e of the

Act as contemplated bg the Legislature.

20. Moreouer, ue find- thot in the order dated 27-B-2O18, the

Commissioner (Appeals) has held that the imoort of ld uas not

proh ibited under the Foreiqn Trade Policu or anu other laut for the time

beinq in force and, there fore, there lb no sufficie nt oround for absolute

confLscation o oold. This finding has not been reuersed bg thef the

Tribunal as the Tribunal hos offtrmed the order passed bg

Commissioner (Appeols). Nothing has been placed before thi's Court to

estabtish that this finding of the Commissioner (Appeals) is wrong or

erroneous and, that gold falls utithin the category of 'prohibited goods''

Therefore, u.te proceed to d.ecide the appeat on the factual premise that

Gold does not fatl tuithin the category of 'prohibited goods'.

21. Section 125 of the Act deals with confiscation of tt'uo separate

categoies of goods. It prouides that in the ca-se of goods, the importation

or exportation whereof i,s prohibited under the Act or under ang other

law for the time being in force, the Officer adjudicating mag giue an

option to pag in lieu of confi'scation such fine as the said ofJicer thinks

fit. HoueDer, in case of ang other goods, the officer adjudicating shall

giue an option to pag in lieu of confiscotion such fine as the said offber

thinks fit. The Commissioner (Appeals) ho,s held that the gold is not a

prohibited. item, it should be offered for redemption in terms of Section

125 of the Act and this Jinding has not been assailed bg the Appellonts

in thi.s Appeal.

at, *:.

s,49-37o/CUS/AHD 12025 -26 Page 14 ot 27

sufficient ground for absolute confiscation of the gold upheld the decision

of Hon'ble Tribunal. The relevant paras are reproduced as under:



22. In uiew of the aforesaid dr-scussion, our answer to the first
substantial question of law framed in this Appeal i.s that the Additional

Commi,ssioner, Customs (P.) Commi.ssianerate, Lucknow had possed the

order of confiscation of Gold without taking into consideratinn the fact
that Gold is not a prohibited item and, therefore, it should be offered for
redemption in terms of Section 125 of the Act and thus the Customs

Excbe & Seruice Tax Appellate Tibuna| Allahabad has not committed

ang effor in upholding the order dated 27-8-2018 passed bg the

Commi.ssianer (AppeaLs) holding that Gold i-s not a prohibited item and,

therefore, it should be offered for redemption in terms of Section 125 of

the Act."

6.7 I find that the Honble CESTAT, Ahmedabad has in the case oI

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesh Pansuriya [20i8
(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High Courl

of Madras in the case of Commissioner of Customs (Air) Chennai-I Vs P.

Sinnasamy 12016 (344) E.L.T. 115a @ad)l and the decision of Hon'ble High

Court of Bombay in the case of Commissioner Vs Alfred Menezes [2009

(2421 E.L.T. 33a @om)1, and were of the view that in case of prohibited

goods as defrned under Customs Act, 1962, the adjudicating authority may

consider imposition of fine and need not invariably direct absolutc

confiscation ofthe goods. The relevant paras are reproduced hereunder:

'8. It k the argument of the Reuenue that under the aforesaid

proubion, once the goods in question are prohibited goods under the

Act, no discretionarg pouter is left uith the adjudicating cLuthoritg for
imposition of fine. We are afraid that the said pleo of tLte lleuertue matl

not ftnd support from the pinciple of law laid down bg the Hon'ble

Bombay High Court in the case of Alfred Menezes case (supra). Their

Lordships after analgzing the said prouision of Section 125 of the

Customs Act obserued os follou-ts:

3. It is, therefore, clear that Section 125(1) deals with ttuo

situotions (1) the importation and exportation of prohibited goods and.

(2) the importation and exportation of ang other goods. Insofar as

importation or exportation of prohibited qoods, the expression used is

that where the goods uLere confiscated, the officer "mag". tn the case oJ'

ong other goods, which are confiscated, the offi.cer "shatl".

4. It is, therefore, clear that insofct-r as the prohibited goods are

concented, there i,s discretion in the officer to release the confiscated

goods in term,s as set out therein. Insofar as other qoods rzre

concerned, the officer is bound to release the goods. In the instqnt

case, we are concerrled uith prohibited goods. The officer has

*
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exercised his tliscretion. The Tibuna| [2OO9-]235)-D.LJ--5BZ Gn. -

Mum.)l has upheld the order of the adjudicating offcer-

g. This pincipte is later foltoued bg the Hon'ble Madras HLgh

Couft recentlg in P. Sinnasamg's case (supra). Thus, in uieu of the

aforesaid. pinciple, euen if the goods in question. are considered as

prohibited goods as defined under the Customs Act, the adjudicating

authoritg mag consider imposition of fine and need not inuariabLg

direct absolute confiscation of the goods. In these premises, thus to

conskler the issue raised at the bar that uhether the gold bars

remoued from the Unit in SEZ tttithout permi'ssion and contrary to the

Circu1ars issueri by RBI and Customs, became prohibited goods, or

othenttise, in our uieut, becomes more on academic exercise and hence

need not be resorted to.

1O. 'l'he other argument aduanced bg the Ld. AR for the Reuenue is

thot in uieu of the judgment of Hon'ble Mctdras High Court in P'

Sinnasamg's case, discretion conferred under the prouision cannot be

arbitrary and it is to be exercised in judicious monner. From the finding

of the I-c7. Commisstoner, tue notice that euen though he hc.s not

consideretl the goods as prohibited ones, obsenting it in the sense that

these are nL:lt arms, ammunitions, narcotic substonce, but after

examining the: fact that the gold bars u.tere imported for its authorized

use in the SEZ antl after considering other extenLlating circumstances,

exerr:isetl cliscretion in directing confiscation of the gold bars remoued

unouthorizedly from the SEZ Unit uith option to redeem the same on

paAment of llne. We find that in P. Sinnasamg t case (supra), the

adjudicating authoitg has directed absolute confi.scation of the gold

smuggled into the country, tuhich tuas set aside bg the Tibuna| with a

direction to the adjudicating authoity to consider imposition of fine'

tuhiclt rtirl not. firu7 fauour from the Hon'ble High Court. Their Lordships

obsen.ted- that once, the adjudicating authoitg has reasonablg lnd 
..

correctly appl.ied the di^scretion, it b not open to the Tibunal to' giue '

positiue d,irection to the adjud-icating authoitg to exercise option ln a

particuLar manner. Euen though the facts and- cirat-mstances in the said .., '.."

case are rliff<:rent from the present one, inasmuch as in the said case '

the Commtsstoner has directed absolute confbcati.on, but in the present

case option Jbr pagment of fine uas extended bg the Commissioner;

hotueuer, the principte laid doun therein is definitely applicabLe to the

present case. Therefore, tue do not find meit in the contention of the

Reuenue that the Adjudicating authoitg ought to haue directed absolute

confiscation of the seized goods."
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6.8 I have also gone through the judgement of Hon'ble 'l'ribunal in thc

case of Commissioner of Cus. & C.Ex., Nagpur-l Vs Mohd. Ashraf Armar

l2OL9 (369) E,L.T. 1654 (Tri Mumbai)l wherein the Honble Tribunal, aftcr

considering the decision of Hon'ble Supreme Court in the case of Orrr

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) tr.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order r-ri'

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 120O.950 gm of concealed gold valued at Rs. 27,02,),37 /- on

payment of fine of Rs 5,50,00O/-. The relevant paras are reproduced

hereunder:

n4. We haue perused the case record as well as judgment passed

bg the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of "prohibited goods", as made in para 9 of the

said judgment is reproduced below for readg reference:

" From the aforesaid definition, it can be stated that (a) if there i.s ang

prohibition of import or export of goods under the Act or anA other lau,t

for the time being in force, it would be consid-ered to be prohibited

goods; and (b) this u;ould not include any such goods in respect of

uthich the conditions, subject to ulhich the goods are imported or

exported, haue been complied with. This wctuLd mean that if the

conditions prescribed for import or export of goods are not complied_

with, it utould be considered to be prohibited goods. Thi.s, wouLd also be

clear from Section I I uhich empowers the Central Gouernment to

prohibit either 'absolutelg' or 'subject to such conditions' to be fulfilled
before or after clearance, as maA be specified in the nottfication, Lhe

import or export of the goods of any specifi.ed d.escription. The

notijlcation can be bsued for the purposes specified in sub-section (2).

Hence, prohibition of importation or exportation could be subject to

certain prescibed conditions to be fulfiLled before or after clearance of

goods. If conditions are not fulJilled, it mag amount to prohibited good.s.

lnhis is also made clear bg this Court in Sheikh Mohd. Omer u. Collector

Custom.s, Calcutta and Others il197o) 2 SCC 72Bl wherein it uas

ntended that the expression 'prohibition' used in Section 1 1 1 (d) must

* e considered as a total prohibition and thot the expression does not

bring u-tithin its fold the restictions imposed by clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said contention and_ heLd.

thus: -

'...W7at clause (d) of Section J l1 says i.s that any goods which are

imported or attempted to be imported contrary to .anA prohibition

imposed bg ang laut for the time being in force in this countrq" Ls liable

(

-).'

o
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6. Appeat is ddsmissed and the Order-in-Original! i

1/SBA/JC/CUS/2014, dated 27-5-2O14 passed bg the Commzss'lbner

(Appeals) i.s herebg confirmed."

6.9 It is further observed that in respect of absolute confiscation of golf---

bar, the judgment pronounced on 05.05.2023 in respect of civil Misc.

Review Application No. 15612022 Iiled at Honble High court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Honble High court has upheld the decision of Honble

bunal who had upheld thc decision of Commissioner (Appeals) that gold

is not prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Act,l962 and thus rejected the review

Si. I9-370lCIJS/AHD 12025 -26 Page 18 of 27

to be confLscated. "Ang prohtbition" refened to in that section applies to

euery tApe of "prohibitian". That prohibition mag be complete or partial'

Any restriction on import or export is to an extent a prohibition. The

expression "ang prohibition" in Section 111(d) of the Customs Act' 1962

includ-es restictions. Merelg because Sectton 3 of the Imports and

Exports (Controt) Act, 1947, uses three different expressions

"prohibiting", "resticting" or "otherwi.se controlling", ue cannot cut

dou.n the amplitude of the words "any prohibition" in Section 111(d) of

the Act. "Ang prohibition" means euery prohibition- In other uords all

tgpes of prohibitions. Restictions is one type of prohibition. From item

(I) of Schedute I, Part IV to Import (Control) Order, 1955, it i.s clear that

import of liuing o:nimai-s of all sorts b prohihited. But certain exceptiors

are prouid-ed for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretatton, it can be

said that in the definition of prohi.bited goods in terms of Section 2(33)

of the Custom,s Act, 1962, any such goods means ang such restricted

and prohibited goods and not ang other goods. It r,s in thrs contest the

uhole analgses of prohibited goods is made by the Hon'ble Apex Court

and not in respect of ony other goods other than prohibited and

restricted goods. Gotd being a permitted goods for importation, cannot

be said to be resticted goods in applging such an interpretation but

ceilirry on the moximum quantitg that could be imported could never be

equated u)ith restriction or prohibition to such importation. Admittedlg,

appellant's intentton to euade dufu by suppressing such import is

apparent on record" for uthich Commissioner (Appeals) has rightlg

confirmed fine and penalty under releuant proui,sions of the Customs

Act but absolute confiscation of gold, u.thich is permitted to be imported

to India, solelg on the ground that it was brought in concealment cannot

be said to be in confirmitg to laut or contradictory to decision of Hon'ble 
,

Apex Court giuen in Om Praka.sh Bhatia's co.se. Hence the order' , , i'-



application Iiled by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

'16. In the present ca,se, the Commissioner (Appeal-s) has held

that the gold i,s not a prohibited item, it should be offered for
redemptbn in terms of Section 125 of the Act. The Tribunal has

recorded that the respondents had brought irnpugned Gold from

Bangkok to Gaya Intemational Airport without declaring the same to

Custom,s Authoities and there was nothing to explain as to how the

Customs autlaritbs posted at Gaga International Airport could not

detect such huge quantttg of gold being remoued from Gaya

International Airport by passengers on their arriuql and there was no

explanation a.s to how the respondents procured gold before they

uere intercepted at Mughabarai Raibuay Statian and the Tibunal

has dismissed the Appeab for the aforesaid reason and has afJirmed

the order passed by the Commi,ssioner (Appeols) holding that th.e

import of gold was not prohibited under the Foreign Trade Policy or

anA other law and, therefore, there is no sufflcient ground for
absolute conftscation of the gold.

18. Euen if tlrc goods in question had been brought into India uithout

following the conditions prescribed therefore and those fall ulithin the

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicating Officer mag giue to the ouner of such goods an

option to pag ftne in lieu of anftscation. Section 128 A of the Act

confers pounrs on the Commi.ssianer (Appeal.s) to pa.ss such order, as

he thinks just and proper, confirming, modifging or annulling the

deci.sion or order appealed against. In the present case, tlte

Commissbner (Appeals) has modified the order of absolut.e

confiscation by imposing penaltA in lieu thereof, which ulas weLl

uLithin his pou)er a.s per Section 128 A. The Tibunal has affirrned the

order of the Commissioner (Appeals). This Court dismissed the

further Appeal filed bg the Department, finding no illegality in tLrc

judgment passed bA

*-.i
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Tribunal.

17. Nothing uas placed before this Court to challenge the finding of

the Commi.ssioner (Appeals), which was upheld by the Tibunal, thctt

Gold is not a prohibited item, and nothing was placed before this

Court to establi,sh that this finding of the Commissioner (AppeaLsl

u)as wrong or efToneous.
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19. ln uieut of the aforesaid discussion, u)e are of the uieut that the

order po^ssed by this Court refitsing to interfere with the aforesaid

ord.er passed bg the Tibunal does not suffer from ang error, much

less from on error apparent on the face of the record-

20. The reuieu-t application lacks meits and, accordinglg, the same is

dismissed. "

6.10 Further, It is observed that in the decision vide Order

No.35512O22-CUS (WZ)/ASRA/MUMBAI, dated 07.12.2022 of the

Principal Commissioner & ex-offrcio Additional Secretary to Government of

India, the Honlcle Revisionary Authority, after going through the details of

the case wherein the passenger had brought O2 gold bars of 01 kg each

and 02 gold bars of 1O tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concealed in both the

watch pockets of black coloured trousers worn by him, relying on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on payment of redemption fine. The relevant paras of the order are

reproduced hereunder:

" 16. Once goods are held to be prohibited" Section 125 still prouided

discretion to consider release of goods on redemption ilne. Hon'ble

Supreme Court in cose of M/s Raj Grotu Impex (CNIL APPEAL NO(s)'

2217 2218 of 2O21 Arising out of SLP(C) Nos. 14633-14634 of 202O-

Order dated 17.06.202 1) has laid down the conditions and

circum-stances under u-.thich such discretion can be used. The same are

reproduced belou.t:

7 1 . Thus, Luhen it comes to discretion, the exercise thereof has to be

guided by laul; ha,s to be according to the rules of reason and justice;-'

and. has to be ba.sed on the releuant considerations. The exercise S.'''
discretion i,s essentiallg the discernment of what is right and pro$91;"'

and. such. d-iscernment i.s the citbal and cautious judgment of uhri\is
correc:t ancl proper by differentiating betueen shadortt and substance Qs

atso bettueen equitg and pretence. A holder of public office, when

exercising dbcretion confened bA the statute, has to ensure that such

exerci,se is in furtherance of accompli.shment of the purpose underlging

utnfe rmen.t of such pouer. The requirements of reasonableness,

rcttionatitg, impartiatitg, faimess and equitg are inherent in ang exerci'se

of discretion; such an exercise can net)er be according to the piuate

opinion.

7 1 . 1 . k i.s hardlg of any debate that di.scretion ho.s to be exercised

jud.iciously and, for that matter, all the facts and all the releuant

sunounding factors as also the implication of exercbe of discretion

either uag haue to be propertg ueighed and a balanced deci.sion is

required to be taken.
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17.1 Gouernment further obserues that there are catena of
judgements, ouer a periad of time, of the Hon'ble Courts and other

forums which haue been categorbal in the utew that grant of the optbn
of redemption under Section 125 of the Custom.s Act, 1962 can be

exerci.sed in the interest of justbe. Gouemment places reliance on some

of the judgements as under:

(a) In the case of Commbsbner of Customs, Aliganj, Lucknow us

Rajesh Jhamatmal Bhat 2O22(382) E-L.f. 345 (AIU, the Lucknou.t bench

of the Honhle High Court of Allahabad, has held at para 22 that

'Custom.s Excise & Seruice Tax Appellate Tribunal, Allahabad has not

committed anA error in upholding the order doted 27-8 2O 18 possed bg

the Commi.ssioner (Appeals) holding that GoLd is not a prohibited ite m

and, therefore, it should be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble High Court of Jud"icature at Madros, in the

judgement in the case of ShikMa"stani Bi us. Principal Commissioner of
Customs, Chennai-l [2017(345) E.L.T. 201 (Mad) upheld the order of tLrc

Appellate Authoifu allowing re-export of gold on payment of redemption

ftne.

(c) The Hon'ble High Court of Kerala at Drnakulam in the case of
R. Mohandas us. Commissioner of Cochin [2016(336) E.L.f. 399 (Ker)]

ha.s, obserued at para 8 that "The intention of Section 125 is tha4 after

adjudication, the Custottls Authority k bound to release the goods to

any person from whose custodg such goods haue been seized. .. ."

(d) Also, in the case of Union of India us Dhanak M Ramji

[2010(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.201O upheld the decision of the Hon'ble High Court of
Judbature at Bombay [2OO9(248) E.L.T. 127 (Bom)], ond approued

redemption of absolutelg confiscated goods to the passanger.

18.1 For the reasons cited aboue, Gouernment finds that this i.s not

a case of impersonation as construed bg the lower authoities. Also, for
the reasons ctted aboue, tt utould be inappropiate to term the appellont

as habitual offender. In the instant case, the impugned gold bars uere
kept bg the applicant on hb person i.e., in the pockets of the pants worn

bg him. Gouernment obserues that sometimes passengers resort to such

innouatiue methods to keep their ualuobles / precious possessions sq[e.

Also, con sid.eing the bsue of paitg and fairness as mentioned aboue,

Gouernment finds that fhrb is a ca-se of non-declaration of gold.

18.2 Gouemment finds that all these facts haue not been properlll
consirlered bg the lower authorities ulhile absolutelg conftscating the

(O2) tun FM gold bars of I kg eoth and tu.to gold bars of 10 tola.s each,

totallg u.teighing 2233.2 grams and ualued at Rs 58,26,977/-. Also,

obseruing the ratio of the judicial pronouncements cited aboue,

Gouernm.ent arriues at the conclusion that decision to grant the option o.f

redemption tuould be appropiate in the facts and circumstonces of the

instant ca.se. Therefore, the Gouerrrment maintains confi-scation of gold

bars but allows the tmp

a redemption fine.

d gold bars to be redeemed on pagment of

(3i

*
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19 The Gouernment finds that the penaltA of Rs 6,00,000/ -

imposed under Section I 12 (a) & (b) bg the original authority and

upheld by the AA is commensurate with the omksinn and commissions

committed. Gouernment finds the quantitg of the penalfu as appropiate.

20. In uiew of the aboue, the Gouemment modiftes the OIA possed

bg the AA to the extent of absolute confiscation of the gold bars i.e. (02)

tu.to FM gold bars of I kg each and tuo gold bars of 1O tolas each,

totallg weighing 2233.2 grams and ualued at Rs 58,26,977/- and

grants an option to the applicant to redeem the some on payment of a
redemption fine of Rs 12,OO,0O0/- (Rupees Tuelue Lakhs onlg). The

penaltA of Rs 6,OO,O00/- imposed by OAA and upheld bg AA is
sustoined.

c1

term*s."

Accordingly, Reuision Applbation b decided on the aboue

6.11 Further, It is observed that in the recent decision vide Order No

516-517 12O23-CUS (WZ)/ASRA/MUMBAT, dated 30.06.2023 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Hon'ble Revisionary Authority, after going through the details of

the casc whcrein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 28O0 grams (gross). The Hon'ble revisionary

authority relying on various decisions of High Court and Apex Court, has

a-llowed gold to be redeemed on pa5rment of redemption fine. The relevant

paras ofthe order are reproduced hereunder:

'10. Once goods are hell to be prohibited, Sectinn 125 still prouided

discretion to consider releo,se of goods on redemption jIne. Hon'ble

Supreme Court in case of M/s Raj Grow Impex (CIVIL APPEAL NO(s).

2217 2218 of 2O21 Arising out of SLre Nos. 14633-14634 of 2O2O-

Order dated 17.06.2021) has laid doun the conditions a

circum-stances under which such di.scretion can be used. The 
"o^"'Li.

,ll

reproduced below:

71. Thus, uhen it comes to dbcretion, the exercise thereof has tb be

guid.ed by lau.t; has to be acarding to the rules of reason and justice;

and ha.s to be ba.sed on the releuant consideratiott s. The exercise of

discretion is essentiallg the discemment of uthat i-s right and proper;

and such discentment b the citical and cautiaus judgment of uhat i.s

correct and proper by differentiating between shadow and substance as

also betueen equitg and pretence. A holder of publb office, tuhen

exercising discretion confened by the stafute, has to ensure that such

exercbe is in furtherance of accomplishment of the purpose underlying
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confertnent of such pouer The requirements of reasonableness.

rationalitg, impartialitg, faimess and equitA are inherent i.n ang exercLse

of discretion; such an exercise con neuer be according to the priuart

opinion.

7 1 . 1. It is hardLy of any debate that discretion has to be exercbccl

judiciouslg and, for that matter, all the facts a.nd aLL the releuanr

sunounding factors as also the implication of exercise of dbcretton

either wag haue to be properlg ueighed and a balanced deci.sion rs

required to be taken.

11. A plain readiq of Sectbn 125 shows that the Adjudbating

Authoity is bound to giue an option of redemption Llhen the goods are

not subject to ang prohibition. In case of prohibited goods, such as, the

gold, the Adjudicating Authoifu maA allou redemption. There is no bcrr

on the Adjudicating Authoitg allowing redemption of prohibited goods.

Thb exercise of discretian uill depend on the nature of goods and the

nature of prohibition. For instance, spurious drugs, arms, ammunition,

hazardous goods, contaminated flora or fauna, food which does not

meet the food safefu standards, etc. are.hannful to the societA if
allouted to find their waV into the domestb market. On the other hand,

relea.se of certain goods on redemption fine, euen though the same

becom-es prohibited as condition of import haue not been satisjled, marl

not be harmful to the sociery at large. Thus, Adjudicatirq Authoity can

allow redemption under Section 125 of ang goods uhich are prohibited_

either under the Customs Act or anA other lanl on pagment of fine.

12.1 Gouentment further obserues that there ore catena of

judgements, ouer o peiod of time, of the Hon'bLe Courts and. othcr

forums which haue been categorical in the uiew that grant of the opti<;n

of redemption under Section 125 of the Customs Act, i 962 can be

excercised in the interest of justice. Gouernment places reliance on some

of the judgements as under:

(a) In the case of Commi.ssioner of Customs, Aliganj, Lucknow us

Rajesh Jhamatmal Bhat 2O22(382) E.L.f. 345 (AIU, the Lucknow bench

of the Hon'ble High Court of Allahabad, has held at para 22 that

"Custom.s Exci,se & Seruice Tax Appellate Tribunal, Allahabad has not

committed anA error in upholding the order dated 27-8-2O18 passed bg

the Commisstoner (AppeaLs) holding that Gold is not a prohibited- iterrL

and, therefore, it should be offered for redemption in term.s of Section

125 of the Act."

I ,at
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(b) The Hon'ble High Court of Judbature at Madras, in the

judgement in the case of ShikMa.stani Bi us. Principal Commissioner of

Customs, ChennaiJ [2017(345) E.L.T. 201 (Mad) upheld the order of the

Appetlate Authoritg atlouting re-export of gold on pagment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Emakulam in the case of

R. Mohandas us. Commissioner of Cochin [2O16(336) E.L.T. 399 (Ker)]

has, obserued. at para 8 that "The intention of Section 125 b that, after

adjudication, the Customs Authoitg is bound to release the goods to

ang person from uthose custody such goods haue been seized. . . . "

(d) Also, in the case of tJnion of India us Dhanak M Ramji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

d-ated O8.O3.2O1O upheld the deci.sian of the Hon'ble High Court of

Judicoture at Bombag [2009(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg conftscated goods to the pa.ssanger.

12.2 Gouernment, obseruing the ratios of the aboue judicial

pronouncements, arriues at the conclusion that decision to grant the

option of redemption would be appropriate in the facts and

circumstances of the instant cose.

1 3 Gouernment notes that the quantitg of impugned gold dust

(conuerted into bars) under import, b neither substantial nor in

commercial quantity. The appellant claimed oumership of the impugned

gold and stated that the same uas brought for marriage purpose. There

are no other clc"imants of the sai.d gold. There i.s no allegation that the

appeLlants are habitual offenders and was inuolued in similar offence

earLier. The foct of the case indicates that tt is a case of non-declaration

of gold, rather than a case of smuggling for commercial considerations'

The absolute confiscation of the impugned gold, leading to

drlspossession of the gold in the instant co.se IS

reasonqbLe. Gouernment considers granting an

redeem the gold on paAment of a suitable rede

uouLd be more reasonable and judicious.

14. In uieu.t of aboue, the Gouemment modifies the impugned order

of the AppeLlate Authoritg in respect of the impugned gold seized from

the appellant. The seized gold from the appellont 1 i.e. impugned gold

bars weighing 1417.6189 grams with puitg of 99a.ao% and O1 muster

ueighing 19.1384 grams uith puritg of 981.4oo/o, totally weighing

1478.3415 gram.s and totally ualued at Rs 41,O7,735/- is allowed to be
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redeemed on paAment of a fine of Rs 8,10,000/- (Rupees Eight LokLt

Ten Thousand onLg)."

6.12 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 38O12O22-CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

carrying 270 grams of gold dust which has been ingeniously concealed by

pasting it with glue in between two t shirt worn by him, had finally held

that since the appellant is not a habitual offender and was not involved rrr

the similar offence earlier and it is a case of non-declaration of gold, rathcr

than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to bc

redeemed on paJrment of redemption fine.

6.13 Further, the Principal Commissioner & ex olficio Additionrrl

Secretary to Government of India in the Order No 67 12O23-CUS

(WZ)/ASRA/MUMBAI, dated 30.01.2O23,on recovery of two gold bars of O 1

kg each and 02 gold bars of 10 tolas each concealcd in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/ uphcld the decisiou

of Appellate Authority allowing redemption of gold bars on payment of

redemption fine of Rs 11,00,000/- and upheld the penalty of Rs 6,00,000/

imposed by the Original Adjudicating Authority and upheld by thc

Appellate Authority observing that the concealment was not ingenious, thc

passenger was not habitual offender and involved in the similar offcn<.t,

earlier, there was nothing on record that he was part of an organisr:d

smuggling syndicate. The Government found that this was a case of norr

declaration of gold and held that absolute confiscation of the impugnr:rl

gold leading to dispossession of gold would be harsh and not reasonablr'.

With this observation the order of Appellatc Authority granting an option 1o

redeem the gold on paJ,/rnent of redemption fine was upheld.

6.14 Further, the Principal Commissioner & ex-officro Additional

Secretary to Government of India in the reccnt decision vide Order h-o

68/2O24-CUS (WZ)/ASRA/MUMBAI, dated 24.01 .2024, in the case of N,1r

Kasmani Asif Abdul Aziz wherein the passenger had kept three go)d

kadiwali chains and two gold pendants in a transparent plastic pouch kepr

in pant pocket totally weighing 1200 grams of 24 kt having 999.0 purily

valued at Rs. 35,22,816 l- lTariff value) and Rs. 39,02,40Ol (Market valur.)

had finally held that since quantum of gold is not commcrcial and thr:

applicant was in possession of invoice for purchase ol gold jewellarr,.

concealment was not ingenious, the passanger is not a habitual offendur

and was not involved in the similar offence earlier and not a part o[

*
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organised smuggling syndicate, it is a case of non-declaration of gold,

rather than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to be

redeemed on payment of redemption fine.

6. 15 In view of above decisions of the Principal Commissioner & ex-

offrcio Additional Secretary to Government of India, I am of the considered

view that in present case also there is no allegation that the appellant is

habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appellant in the

personal hearing before the adjudicating authority as recorded in the

impugned order as well as in the appeal before me has submitted that his

family went to Jeddah for Umrah Purpose for the Iirst time and while

returning to India, he purchased the gold in form of Bangles having total

weight of 440.00 grams. He purchased the gold bangles through borrowing

some quantity from relatives in Jeddah and he is not engaged in business

of gold sale or purchase. The gold bangles is brought for his personal use

only. Thus, the appellant was not a carrier but owner of seized gold. There

is nothing on record to suggest that the concealment was ingenious. The

investigation of the case has not brought any smuggling angle but the

investigation suggest that this is case of non-declaration of gold with

intention of non-payment of Customs dut5r. Further, a copy of appeal

memorandum was forwarded to the adjudicating authority for his comment

and submission of case laws on similar matter but no reply was received

till date. The fact of the present case also indicates that it is a case of non-

declaration of gold, rather than a case of smuggling for commercial

consideration. The absolute confiscation of impugned gold, leading to

dispossession of the gold in the instant case is, therefore, harsh. Therefore. F--=-
i'ii) , i-,:,hi'\

foltowing the decisions of Principal Commissioner & ex-officio Additioarf-($i
.. / .int \'g -

Secretary to covernment of India, the decision ofllon'ble Hi:h Coqr{ #ii_;;i.),
Allahabad sitting at Lucknow in the Civil Misc Review Application N.l UI.,4'l
15612022 filed by Commissioner of Customs, Lucknow, and the aeclsidnbf-;- ii{.'
Hon'ble Tribunal, Ahmedabad and Mumbai as detailed in the above paras,

I am of the considered view that the absolute confiscation of impugned gold

items i.e. Six Gold bangles, totally weighing 440.0O grams having purity

999.OO 124 Kt. and having Market Value of Rs.34,68,520/- and Tariff value

as Rs.32,67,475/- is harsh. I, therefore, set aside the absolute confiscation

ordered by the adjudicating authority in the impugned order and allow

redemption of impugned gold items i.e. Six Gold bangles, totally weighing

440.00 grams having purity 999.O0 /24 Kt. and having Market Value of

Rs.34,68,520 /- aod'Iariff va-lue as Rs.32,67,475/-, on paJrment of fine of
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Rs.6,50,000/- in addition to the duty chargeable and any other chargr:s

payable in respect of the goods as per Section 12512) of the Customs Act,

),962.

6.15 Further, in respect of imposition of penalty amounting to Rs

9,00,000/- on the appellant for non-declaration of impugned gold items i.r:

Six Gold bangles, totally weighing 440.00 grams having pttily 999.OO124

Kt. and having Market Value of Rs.34,68,520 l- arJ Tariff value as

Rs.32,67,475/-, following the decisions of Principal Commissioner & ex

ofiicio Additional Secretary to Government of India, thc decision of Hon'bii:

High Court of Allahabad sitting at Lucknow in the Civil Misc Review

Application No 156 / 2022 filed by Commissioner of Customs, Lucknow, and

the decision of Honble Tribunal, Ahmedabad, Mumbai and Allahabad as

detailed in the above paras, I am of the considered view that penalty of Rs.

9,00,000/- ordered by the adjudicating authority in thc impugned ordcr is

harsh. Therefore, I reduce the penalty to Rs. 3,00,00O/-.

6.16 The fine and penalty of the above amount will not only eliminalc

any prolit margin, if any, but will also have a positive effect on thc

applicant to ensure strict compliance of law in future.

7. In view of above the appeal filed by the appellant is disposed off irr

the above terms.

Re stered Post A.D.
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