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Order-In-Original No: AHM-CUSTM-000-PR.COMMR-09-2024-25 dated 17.04.2024
in the case of M/s. Bodal Chemicals L.td., Plot No. 123-124, Phase-I, GIDC, Vatva,
Ahmedabad 382445.

1 o sfe() #1 ag gfd Wi st @, 39 =i v & forw (e y=m i <1t g1

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. TH AR A wrEqE Hrs off ARE @ Ay F wify & fi7 wrg F Faw T 9w, IO O @
FATHT F T AT, AgARTEE T3 FT 30 AR F [Aeg AT T gHal gl dA
qETa® IoRgIX, HIAT 7, ST §[oF 79 SaThd AAIea =ATATiesHeer, gail #ive, agaml
qaq |, Rifter R qor & a1 &, fvyy aw, semar, ageeme-380 004 #t gwEtfdd gt
ATl

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of ‘its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad — 380004,

3. I A9 wTeT |, #.u.3 & qrfae i wreht =nfgu 37 oty g (srdie) Hawrast, 1982
¥ A 3 ¥ ov fgw (2) & AR st g geater frg smdd a6 erdier ) e wioay &
ertae T ST qur S areer & faeg onfisr & 2 g1, suet ot 3adt & widat ge 6 sl
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(I7TH & 7 F F9 U via AT §FY =1iR0)1 arfer & gwafim ft emEe oft 3 afagt i
rifRe famg st =7l

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs {Appeals) Rules, 1982. It shall
be filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certified
copy). All supporting documents of the appeal should be forwarded in
quadruplicate.

4, st forest gt s fArewor wd srfie & amere enrfaer €, = wiaat & arfeer i sosft gar s
a1 o ameer & faeg adter Y 12 &, Igdt off 3o+t € wioat d@enm & ST @E@d w9
FH TF FHTIOEG T giah)|

4. The Appeal including the statement of facts and the grounds of appeal shall be
filed in quadruplicate and shall be accompanied by an equal number of copies
of the order appealed against {one of which at least shall be a certified copy.)

5. dfier 1 wo= U srerar Bedt § grm ve 37 gfery vd R @k sreray G ¥ foar adie &
F1oT o *qw ofteT & siavld qaTe AT AR wa UH FTTO Y FATTHIT HAT A FLAT AR

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6. Fm far oo sfafizw, 1962 i amr 129 ¥ F Iawl F sfavq Fatfia & e s o
e fRorg §, agi & Y off arftasa 9= it emer & =rarfeegor it 9 F gems FemeE am
¢ {Eifdha FIT 319 F T aT &t ATt 997 7 |/ gree Fdie & wIA & q79 994 fhar
ST

6. The prescribed fee under the provisions of Section 129A of the Customs
Act,1962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

7. =9 Ae9r F fareg duT ek, ITATE [k U JATHRT AU ~ATATIHIOT § 90FF & 7.5% gl
& AereT §[6F A LA T a7 & srvrat s wigh ofih SEane & and @ars & s
AFATH FLF Adier T AT et 21

7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of
the duty demanded where duty or duty and penalty are in dispule, or penalty,
where penalty alone is in dispute”.

8. =raTer g+ sfafyam, 1870 F stavfa Fuifa oy s @ fFo o e &1 9fd =
SYh AT e ferae a3 gt TifRu

8. The copy of this order attached therein should bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Subject: - Show Cause Notice File No. VIII/10-33/ICD-KHOD/O&A/HQ/2021-
22 dated 19.10.2022 issued by the Commissioner of Customs, Customs,
Ahmedabad to M/s. Bodal Chemicals Ltd., Plot No. 123-124, Phase-I, GIDC,
Vatva, Ahmedabad 382445.
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BRIEF FACTS:

M/s. Bodal Chemicals Ltd., an importer having IEC No. 0888008406 and
having their registered office at Plot No. 123-124, Phase-I, GIDC, Vatva, Ahmedabad,
Gujarat - 382445 (hereinafter referred to as ‘ the Importer’ or ‘the Noticee for the sake
of brevitylare engaged in the import of Caustic soda flakes for manufacture of Vinyl
Sulphoneeaster, Acid black 210 etc. through ICD Khodiyar, without payment of
Customs Duty under cover of Advance Authorization, on the strength of the subject
notification and availed benefit of exemption from payment of IGST and/or
Compensation Cess on the goods sov imported as per the provisions of Customs
Notification No0.18/2015-Cus dated 01.04.2015,as amended by the Customs
Notification No.79/2017-Cus dated 13.10.2017.

2. Whereas in C&AG’s Draft Performance Audit Report dated 06.10.2020 on
Advance Authorisation Scheme it has been observed that M/s. Bodal Chemicals
Ltd.(importer), had imported input materials without payment of Duty of Customs
under cover of Advance Authorization no. 810139597issued by regional Directorate
General of Foreign Trade [(hereinafter referred to as DGFT). While executing such
imports, the importer availed benefit of exemption extended by Notification No.
18/2015-Cus dated 01.04.2015, as amended by the Customs Notification No.
79/2017-Cus dated 13.10.2017, and did not pay any Customs Duty in the form of
Integrated Goods & Service Tax (IGST) levied under Sub-section (7) of Section 3 of the
Customs Tariff Act, 1975, on such input materials at the time of import. However,
such exemption was extended subject to condition that the person willing to avail
such benefit should comply with pre-import condition and the finished goods should
be subjected to physical exports only.

2.1 C&AG’s Draft Performance Audit Report on Advance Authorisation Scheme
observed that M/s. Bodal Chemicals Ltd.{importer)availed such exemption in respect
of two Bill of Entries covering under Advance AuthorizationNo.8101395987, but while
going through the process of such imports and corresponding exports towards
discharge of export obligation, they failed to comply with the pre-import condition, as
demanded under the said Notification No.79/2017-Cus dated 13.10.2017, that
extended such conditional exemption. Pre-import condition simply means that the
goods should be imported prior to commencement of export to enable the exporter to
manufacture finished goods, which could be subsequently exported under the same
Advance Authorization for discharge of Export Obligation.

2.2 Accordingly, importer was requested by the Superintendent of Customs
(Imports), ICD Khodiyar for production of documents in connection with the imports
pertaining to the two Bill of Entries No. 3903047 and 3808541filed by M/s. Bodal
Chemicals Ltd. which were pointed in the C&AG’s Draft Performance Audit Report.
Shri Bharat Shinde, Authorized Signatory of the said Company vide letter dated
28.09.2022 have submitted the required information. The summary of the details are
as under:-

Table-1
| Advance Authorization specific No. & date of the Bill of Entry and first Shipping Bill I
IS\TI; AA No “ AA Date BE No BE Date First SB No I' SB Date
1810139597 | 25.01.2017 | 3808541 |30.10.2017 | 2993332 |22.12.2016
\ ' I
' 3903047 |07.11.2017 | 2993332 | 22.12.2016
[
2

2.3 Under the Advance Authorization No. 810139597,in respect of the Bills of Entry
No0s.3903047 and 3808541 which are pointed in the C&AG’s Draft Performance Audit
Report, they made exports first beforc imports were made. Quite naturally, they did
not manufacture the goods which were exported under the subject Advance
Authorization corresponding to the said Shipping Bills, out of the Duty-free materials
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imported under the subject Advance Authorization. Therefore, the materials which
were exported against those Shipping Bills, were not manufactured of the Duty-free
materials imported under the Advance Authorization in question. This prima facie
resulted in non-compliance of the pre-import condition.

2.4 Further, the details study of the data submitted by the importer revealed the

following: -
Table-2 )
| | First First i
ippi ippi IGST
Sr. Shippin Shipping - -
= AA No AA Date g Bill Bill date = BENo | BEDate . ° ' "~ | Exemption
[ No. Rs. [
1 | 810139597 | 25.01.2017 | 2993332 | 22.12.2016 | 3808541 | 30.10.2017 | D
' 22173282 4320464
| |
2 2993332 | 22.12.2016 | 3903047 | 07.11.2017 | " oa1004 |
= |
e : 8262368 |

2.5 As evident from Table-2above, the importer has violated such pre-import
condition, leading to non-payment of IGST in 02 {two) Bills of Entry under cover of
which imports were made involving IGST amount of Rs.82,62,368/-.

3. Following provisions of law are relevant 1o the Show Cause Notice.
a) Para 4.03 of the Foreign Trade Policy (2015-20);
b) Para 4.05 of the Foreign Trade Policy (2015-20);
c) Para 4.13 of the Foreign Trade Policy (2015-20);
d} Para 4.14 of the Foreign Trade Policy (2015-20);
e} 9.20 of the Foreign Trade Policy (2015-20);
f) Para 4.27 of the Hand Book of Procedures (2015-20};
g) Section 2(e) of the Foreign Trade (DR) Act, 1992,
h} DGFT Notification No. 33/2015-20 dated 13.10.2017;
i} DGFT Notification No. 31/2013 (RE-2013) dated 01.08.2013;
j) DGFT Circular No. 3/2013 (RE-2013) dated, 02.08.2013;
k) Notification No 18/2015-Customs dated 01.04.2015;
1) Notification No 79/2017-Customs dated 13.10.2017;
m) Section 17 of the Customs Act, 1962;
n) Section 46 (4) of the Customs Act, 1962;
0) Section 111(o) of the Customs Act, 1962;
p) Section 112(a) of the Customs Act;
q) Section 124 of the Customs Act, 1962;

a) Para 4.03 of the Foreign Trade Policy (2015-20) inter-alia states that :-

An Advance Authorisation is issued to allow duty free import of inputs, which are
physically incorporated in export product {making normal allowance for wastage). In
addition, fuel, oil, energy, catalysts which are consumed/ utilised to obtain export
product, may also be allowed DGFT, by means of Public Notice, may exclude any
product(s} from purview of Advance Authorisation.

b) Para 4.05 of the Foreign Trade Policy (2015-20) inter-alia states that :-

4.05 Eligible Applicant / Export / Supply

fa) Advance Authorisation can be issued either to a manufacturer exporier or
merchant exporter tied to supporting manufacturer.

fb) Advance Authorisation for pharmaceutical products manufactured through Non-
Infringing (NI) process {as indicated in paragraph 4.18 of Handbook of Procedures)
shall be issued to manufacturer exporter only.

{c) Advance Authorisation shall be issued for:

{i) Physical export (including export to SEZ);

(it) Intermediate supply; and/or

{iii} Supply of goods to the categories mentioned in paragraph 7.02 (b), (c}, (e}, (), (g)
and (h) of this FTP. {iv) Supply of ‘stores’ on board of foreign going vessel / aircraft,
subject to condition that there is specific Standard Input Output Norms in respect of
item supplied.
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c)

d}

g)

n)

Para 4.13 Foreign Trade Policy (2015-20) inter-alia states that :-

4.13 Pre-import condition in certain cases-

(i} DGFT may, by Noftification, impose pre-import condition for inputs under this
Chapter.

{ii) Import items subject to pre-import condition are listed in Appendix 4-J or will be
as indicated in Standard Input Output Norms (SION).

(i) Import of drugs from unregistered sources shall have pre-import condition.

Para 4.14 Foreign Trade Policy (2015-20) inter-alia states that :-

4. 14 Details of Duties exempted-

Imports under Advance Authorisation are exempted from payment of Basic Customs
Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty, Countervailing
Duty, Safeguard Duty, Transition Product Specific Safeguard Duty, wherever applicable.
Import against supplies covered under paragraph 7.02 (c), (d) and (g) of FTP will not be
exempted from payment of applicable Anti-dumping Duty, Countervailing Duty,
Safeguard Duty and Transition Product Specific Safequard Duty, if any. However,
imports under Advance Authorisation for physical exports are also exempt from whole of
the integrated tax and Compensation Cess leviable under sub-section (7) and sub-
section (9} respectively, of section 3 of the Customs Tariff Act, 1975 (51 of 1975}, as may
be provided in the notification issued by Department of Revenue, and such imports shall
be subject to pre-import condition. Irmports against Advance Authorisations for physical
exports are exempted from Integrated Tax and Compensation Cess upto 31.03.2018
only.

Para 9.20 Foreign Trade Policy {2015-20) inter-alia states that .-

9.20
“Export” is as defined in FT {(D&R) Act, 1992, as amended from time to time.

4.27 Exports/Supplies in anticipation or subsequent to issue of an
Authorisation.

fa) Exports / supplies made from the date of EDI generated file number for an Advance
Authorisation, may be accepted towards discharge of EO. Shipping / Supply
document(s) should be endorsed with File Number or Authorisation Number to establish
co-relation of exports / supplies with Authorisation issued. Export/supply document(s)
should also contain details of exempted materials/inputs consumed.

{b) If application is approved, authorisation shall be issued based on input / output
norms in force on the date of receipt of application by Regional Authority. If in the
intervening period f{i.e. from date of filing of application and date of issue of
authorisation) the norms get changed, the authorization will be issued in proportion to
provisional exports / supplies already made till any amendment in norms is notified. For
remaining exports, Policy / Procedures in force on date of issue of authorisation shall be
applicable.

{c) The export of SCOMET items shall not be permitted against an Authorisation until and
unless the requisite SCOMET Authorisation is obtained by the applicant.

(d) Exports/supplies made in anticipation of authorisation shall not be eligtble for inputs
with pre-import condition.

Section 2(e) of the Foreign Trade (DR) Act, 1992 states that :-

fe} "import” and 'export” means respectively bringing into, or taking out of, India any
goods by land, sea or air; ‘

Notification No.33/2015-2020 New Delhi,
Dated: 13 October, 2017
Subject: Amendrments in Foreign Trade Policy 2015-20 -reg
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S.0. (E): In exercise of powers conferred by Section 5 of FT (D&R)} Act, 1992, read with
paragraph 1.02 of the Foreign Trade Policy, 2015-2020, as amended from time to time,
the Central Government hereby makes following amendments in Foreign Trade Policy
2015-20. 1. Para 4.14 is amended to read as under: "4.14: Details of Duties exempted
Imports under Advance Authorisation are exempted from payment of Basic Customs
Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty, Countervailing
Duty, Safeguard Duty, Transition Product Specific Safeguard Duty, wherever applicable.
Import against supplies covered under paragraph 7.02 {c}, {d} and (g) of FTP will not be
exempted from payment of applicable Anti-dumping Duty, Countervailing Duty,
Safeguard Duty and Transition Product Specific Safeguard Duty, if any. However,
imports under Advance Authorization for physical exports are also exempt from whole of
the integrated tax and Compensation Cess leviable under sub-section (7) and sub-
section (9) respectively, of section 3 of the Customs Tariff Act, 1975 (51 of 1975), as may
be provided in the notification issued by Department of Revenue, and such imports shall
be subject to pre-import condition.”

i) NOTIFICATION NO. 31 (RE-2013)/ 2009-2014

NEW DELHI, DATED THE 1t August, 2013
In exercise of powers conferred by Section 5 of the Foreign Trade

{Development & Regulation) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of
the Foreign Trade Policy, 2009-2014, the Central Government hereby notifies the
following amendments in the Foreign Trade Policy (FTP) 2009-2014.
2. After para 4.1.14 of FTP a new para 4.1.15 is inserted.
“4.1.15 Wherever SION permits use of either {a) a generic input or (b) alternative
inputs, unless the name of the specific input(s} fwhich has (have) been used in
manufacturing the export product] gets indicated / endorsed in the relevant
shipping bill and these inputs, so endorsed, match the description in the relevant
bill of entry, the concerned Authorisation will not be redeemed. In other words, the
name/ description of the input used f{or to be used) in the Authorisation must match
exactly the name/description endorsed in the shipping bill At the time of
discharge of export obligation (EODC) or al the time of redemption, RA shall allow
only those inputs which have been specifically indicated in the shipping bill.”
& Para 4.2.3 of FTP is being amended by adding the phrase “4.1.14 and
4.1.15” in place of “and 4.1.14”. The amended para would be as under:
“Provisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall be
applicable for DFIA holder.”
4. Effect of this Notification: Inpiits actually used in manufacture of the
export product should only be imported under the authorisation. Similarly inputs
actually imported must be used in the export product. This has to be established
in respect of every Advance Authorisation / DFIA.

jl Policy Circular No.03 (RE-2013)/2009-2014
Dated the 2nd August, 2013

Subject: Withdrawal of Policy Circular No.30 dated 10.10.2005 on Importability of
Alternative inputs allowed as per SION.

Notification No.31 has been issued on lst August, 2013 which stipulates “inputs
actually used in manufacture of the export product should only be imported under
the authorisation. Similarly inputs actually imported must be used in the export
product.” Accordingly, the earlier Policy Circular No.30 dated 10.10.2005 becomes
infructuous and hence stands withdrawn.

2. This is to reiterate that duty free import of inputs under Duty
Exemption/Remission Schemes under Chapter-4 of FTP shall be guided by the
Notification No. 31 issued on 1.8.2013. Hence any clarification or notification or
communication issued by this Directorate on this matter which may be repugnant to
this Notification shall be deemed to have been superseded to the extent of such
repugnancy.

k) Notification No.- 18/2015 - Customs, Dated: 01-04-2015-

G.S.R. 254 (E).- In exercise of the powers confcrred by sub-section (1) of section 25 of
the Customs Act, 1962 (52 of 1962), the Central Government, being satisfied that it is
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necessary in the public interest so to do, hereby exempts materials imported into India
against a valid Advance Authorisation issued by the Regional Authority in terms
of paragraph 4.03 of the Foreign Trade Policy (hereinafter referred to as the said
authorisation) from the whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and from
the whole of the additional duty, safeguard duty, transitional product specific
safeguard duty and anti-dumping duty leviable thereon, respectively, under sections
3, 8B, 8C and 9A of the said Customs Tariff Act, subject to the following conditions,
namely :-

(i) that the said authorisation is produced before the proper officer of customs at
the time of clearance for debit;

(ii) that the said authorisation bears,-

(a) the name and address of the importer and the supporting manufacturer in cases
where the authorisation has been issued to a merchant exporter; and

{b) the shipping bill number(s) and date(s) and description, quantity and value of
exports of the resultant product in cases where import takes place after fulfillment of
export obligation; or

(c) the description and other specifications where applicable of the imported materials
and the description, quantity and value of exports of the resultant product in cases
where import takes place before fulfillment of export obligation;

(iii) that the materials imported correspond to the description and other
specifications where applicable mentioned in the authorisation and are in terms of
para 4.12 of the Foreign Trade Policy and the value and quantity thereof are within
the limits specified in the said authorisation;

{iv) that in respect of imports made before the discharge of export obligation in
full, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materials in respect
of which the conditions specified in this notification are not complied with, together
with interest at the rate of fifteen percent per annum from the date of clearance of the
sald materials;

(v) that in respect of imports made after the discharge of export obligation in
full, if facility under rule 18 (rebate of duty paid on materials used in the manufacture
of resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2002 or of
CENVAT Credit under CENVAT Credit Rules, 2004 has been availed, then the importer
shall, at the time of clearance of the imported materials furnish a bond to the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the case may be,
binding himself, to use the imported materials in his factory or in the factory of his
supporting manufacturer for the manufacture of dutiable goods and to submit a
certificate, from the jurisdictional Central Excise officer or from a specified chartered
accountant within six months from the date of clearance of the said materials, that the
imported materials have been so used:

Provided that if the importer pays additional duty of customs leviable on the imported
materials but for the exemption contained herein, then the imported materials may be
cleared without furnishing a bond specified in this condition and the additional duty
of customs so paid shall be eligible for availing CENVAT Credit under the CENVAT
Credit Rules, 2004,

(vi) that in respect of imports made after the discharge of export obligation in full,
and if facility under rule 18 (rebate of duty paid on materials used in the manufacture
of resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2002 or of
CENVAT credit under CENVAT Credit Rules, 2004 has not been availed and the
importer furnishes proof to this effect to the satisfaction of the Deputy Commissioner
of Customs or the Assistant Commissioner of Customs as the case may be, then the
imported materials may be cleared without furnishing a bond specified in condition (v};

{vii) that the imports and exports are undertaken through the seaports, airports or

through the inland container depots or through the land customs stations as
mentioned in the Table 2 annexed to the Notification No.16/ 2015- Customs dated
01.04.2015 or a Special Economic Zone notified under section 4 of the Special
Economic Zones Act, 2005 {28 of 2005):
Provided that the Commissioner of Customs may, by special order or a public notice
and subject to such conditions as may be specified by him, permit import and export
through any other sea-port, airport, inland container depot or through a land customs
station within his jurisdiction;
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{viii) that the export obligation as specified in the said authorisation (both in value

and quantity terms) is discharged within the period specified in the said authorisation
or within such extended period as may be granted by the Regional Authority by
exporting resultant products, manufactured in India which are specified in the said
authorisation:

Provided that an Advance Intermediate authorisation holder shall discharge export
obligation by supplying the resultant products to exporter in terms of paragraph 4.05
(c) (ii} of the Foreign Trade Policy;

{ix) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulfillment of export obligation, or within such extended period as the said
Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case
may be, may allow;

(x) that the said authorisation shall not be transferred and the said materials
shall not be transferred or sold;

Provided that the said materials may be transferred to a job worker for processing
subject to complying with the conditions specified in the relevant Central Excise
notifications permitting transfer of materials for job work;

Provided further that, no such transfer for purposes of job work shall be effected to
the units located in areas eligible for area based exemptions from the levy of excise
duty in terms of notification Nos. 32/1999-Central Excise dated 08.07.1999,
33/1999-Central Excise dated 08.07.1999, 39/2001- Central Excise dated
31.07.2001, 56/2002- Central Excise dated 14.11.2002, 57/2002- Central Excise
dated 14.11.2002, 49/2003- Central Excise dated 10.06.2003, 50/2003- Central
Excise dated 10.06.2003, 56/2003- Central Excise dated 25.06.2003, 71/03- Central
Excise dated 09.09.2003, 8/2004- Central Excise dated 21.01.2004 and 20/2007-
Central Excise dated 25.04.2007;

(xi) that in relation to the said authorisation issued to a merchant exporter, any
bond required to be executed by the importer in terms of this notification shall be
executed jointly by the merchant exporter and the supporting manufacturer hinding
themselves jointly and severally to comply with the conditions specified in this
notification.

Notification No.- 79/2017 - Customs, Dated: 13-10-2017-

Central Government, on being satisfied that it is necessary in the public interest so to do,
made the following further amendments in each of the notifications of the Government of
India in the Ministry of Finance {Department of Revenue), specified in column (2) of the
Table below, in the manner as specified in the corresponding entry in column (3) of the
said Table:-

) - Table:-
s Notification | Amendments
No. | number and
| | date | — e
e o
1 16/2015- In the said notification,- (a) in the opening
Customs, dated | paragraph, after clause (ii), the following shall be
the 1 st April, inserted, namely:- “(iii) the whole of integrated tax
2015 [vide and the goods and services tax compensation cess
number G.S.R. leviable thereon under sub-section (7) and sub-
252(E), dated section (9) of section 3 of the said Customs Tariff Act:
the 1 st April, Provided that the exemption from integrated tax and
2015} the goods and services tax compensation cess shall |
be available up to the 31st March, 2018.”, (b) in the
Explanation C (M), for the words “However, the
following categories of supplies, shall also be
counted towards fulfilment of export obligation:”, the |
words “However, in authorisations where exemption |
from integrated fax and goods and service tax
compensation cess is not availed, the following
categories of supplies, shall also be counted towards
| fulfilment of export obligation:” shall be substituted. |
2, | 18/2015- In the said notification, in the opening paragraph,-
Customs, dated | {a) for the words, brackets, figures and letters “from
the 1 st April, | the whole of the additional duty leviable thereon |
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2015 fvide under sub- 2 sections (1), (3) and (5) of section 3,

number G.S.R. safequard duty leviable thereon under section 8B
254 (E), dated and anti-dumping duty leviable thereon under
the 1 st April, section 9A”, the words, brackets, figures and letters
| 2015] “from the whole of the additional duty leviable

thereon under sub-sections (1), (3) and (5) of section
3, integrated tax leviable thereon under sub-section
(7) of section 3, goods and services tax compensation
cess leviable thereon under sub-section (9) of section |
3, safeguard duty leviable thereon under section 8B, |
countervailing duty leviable thereon under section 9

and anti-dumping duty leviable thereon under

section 9A” shall be substituted;

| (b) in condition (viii), after the proviso, the following
prouviso shall be inserted, namely:-

“Provided further that notwithstanding anything
contained hereinabove for the said authorisations
where the exemption from integrated tax and the
goods and services tax compensation cess leviable
thereon under sub-section (7} and sub-section (9) of
section 3 of the said Customs Tariff Act, has
been availed, the export obligation shall be
i | fulfilled by physical exports only;”; |
|
| | (c) after condition (xi}, the following conditions shall |
| be inserted, namely :- i

i “Ixii) that the exemption from integrated tax and the

| goods and services tax compensation cess leviable

thereon under sub-section (7) and sub-section (9) of |

section 3 of the said Customs Tariff Act shall be |
subject to pre-import condition;

| (xiii} that the exemption from integrated tax and the
goods and services tax compensation cess leviable
| thereon under sub-section (7] and sub-section {9) of |
section 3 of the said Customs Tariff Act shall |
be available up to the 31st March, 2018.”. ,

mj Section 17 {1) of the Customs Act, 1962 reads as:-

[SECTION 17. Assessment of duty. — (1} An importer entering any imported goods
under section 46, or an exporter entering any export goods under section 50, shall,
save as otherwise provided in section 85, self-assess the duty, if any, leviable on
such goods.

(2) The proper officer may verify the entries made under section 46 or section 50
and the self-assessment of goods referred to in sub-section (1) and for this
purpose, examine or test any imported goods or export goods or such part thereof
as may be necessary.

Prouvided that the selection of cases for verification shall primarily be on the basis
of nisk evaluation through appropriate selection criteria.

(3) For the purposes of verification under sub-section (2}, the proper officer may
require the importer, exporter or any other person to produce any document or
information, whereby the duty leviable on the imported goods or export goods, as
the case may be, can be ascertained and thereupon, the importer, exporter or such
other person shall produce such document or furnish such information.

(4) Where it is found on verification, examination or testing of the goods or
otherwise that the self- assessment is not done correctly, the proper officer may,
without prejudice to any other action which may be taken under this Act, re-
assess the duty leviable on such goods.
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{5) Where any re-assessment done under sub-section (4} is contrary to the self-
assessment done by the importer or exporter and in cases other than those where
the importer or exporter, as the case may be, confirms his acceptance of the said
re- assessment in writing, the proper officer shall pass a speaking order on the re-
assessment, within fifteen days from the date of re-assessment of the bill of entry
or the shipping bill, as the case may be.

Explanation.- For the removal of doubts, it is hereby declared that in cases where
an importer has entered any imported goods under section 46 or an exporter has
entered any export goods under section 50 before the date on which the Finance
Bill, 2011 receives the assent of the President, such imported goods or export
goods shall continue to be governed by the provisions of section 17 as it stood
immediately before the date on which such assent is received.

n} Section 46 {4) of the Customs Act, 1962 reads as:-

“The importer while presenting a Bill of Entry, shall make and subscribe (o a declaration
as to the truth of the contents of such bill of entry and shall, in support of such
declaration, produce to the proper officer the invoice, if any, relating to the imported

»

o) Section 111 o] of the Customs Act, 1962 inter alia stipulates-

“111. Confiscation of improperly imported goods, etc. -_

The following goods brought from a place outside India shall be liable to confiscation: -
o} any goods exempted, subject to any condition, from duty or any prohibition in respect
of the import thereof under this Act or any other law for the time being in force, in respect
of which the condition is not observed unless the non-observance of the condition was
sanctioned by the proper officer;”

p) Further section 112 of the Customs Act, 1962 provides for penal action
and inter-alia stipulates:-

Any person shall be liable to penalty for improper importation of goods, -

fa) who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the doing
oromission of suchan act, ..............c.ooeeiiiiiiinen il

q) Section 124 of the Customs Act, 1962 inter alia stipulates :-

No order confiscating any goods or imposing any penalty on any person shall be made
under this Chapter unless the owner of the goods or such person

(a) is given a notice in writing with the prior approval of the officer of customs not
below the rank of an Assistant Commissioner of Customs, informing him of the grounds
on which it is proposed to confiscate the goods or lo impose a penalty;

{b) Is given an opportunity of making a representation in writing within such
reasonable time as may be specified in the notice against the grounds of confiscation or
imposition of penalty mentioned therein; and

{c) is given a reasonable opportunity of being heard in the matter :

4. Imposition of two conditions for availing the IGST exemption in
terms of Notification No. 79/2017-Cus dated 13-10-2017:-

4.1 Whereas Advance Authorization are issued by the Directorate General of
Foreign Trade (DGFT) to importers for import of various raw materials without
payment of Customs Duty and the said export promotional scheme is governed by
Chapter 4 of the Foreign Trade Policy {2015-20), applicable for the subject case and
corresponding Chapter 4 of the Hand Book of Procedures (2015-20). Prior to GST
regime, in terms of the provisions of Para 4.14 of the prevailing Foreign Trade Policy
(2015-20), the importer was allowed to enjoy benefit of exemption in respect of Basic

Page 10 of 46



Customs Duty as well as Additional Customs Duties, Anti-dumping Duty and
Safeguard Duty, while importing such input materials under Advance Authorization.

4.2 With the intreduction of GST w.e.l. 01.07.2017, Additional Customs Duties
{CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Duties of Customs. Accordingly,
Notification No.26/2017-Customs dated 29thJune 2017, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. It was a conscious decision to impose IGST at the time
of import, however, at the same time, importers were allowed to either take
credit of such IGST for payments of Duty during supply to DTA, or to take
refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2018 dated
30.06.2017. It is pertinent to note here that while in the pre-GST regime,
blanket exemption was allowed in respect of all Duties leviable when goods
were being imported under Advance Authorization, contrary to that, in post-
GST regime, for imports under Advance Authorization, the importers were
required to pay such IGST at the time of imports and then they could get the
credit of the same.

4.3 However, subsequently, the Government of India decided to exempt imports
under Advance Authorization from payment of IGST, by introduction of the Customs
Notification No. 79/2017 dated 13.10.2017. However, such exemption from the
payment of IGST was made conditional. The said Notification No.79/2017 dated
13.10.2017, was issued with the intent of incorporating certain changes/ amendment
in the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorization. The said
Notification stated that the Central Government, on being satisfied that it is necessary
in the public interest so to do, made the following further amendments in each of the
Notifications of the Government of India in the Ministry of Finance {Department of
Revenue), specified in column (2) of the Table, in the manner as specified in the
corresponding entry in column (3} of the said Table. Only the relevant portion
pertaining to the Customs Notification No.18/2015 dated 01.04.2015 is reproduced in
Para 3(j) above, which may be referred to.

4.4 Therefore, by issuing the subject Notification No0.79/2017-Cus dated
13.10.2017, the Government of India amended inter-alia Notification No.18/2015-Cus
dated 01.04.2015, and extended exemption from the payment of IGST at the time of
import of input materials under Advance Authorization. But such exemption was not
absolute. As a rider, certain conditions were incorporated in the subject Notification.
One being the condition that such exemption can only be extended so long as exports
made under the Advance Authorization are physical exports in nature and the other
being the condition that to avail such benefit one has to follow the pre-import
condition.

5. The Director General of Foreign Trade, in the meanwhile, issued one
Notification No.33/2015-20 dated 13.10.2017, which amended the provision of
Para 4.14 of the Foreign Trade Policy (2015-20), to incorporate the exemption from
IGST, subject to compliance of the pre-import and physical export conditions. [t
is pertinent to mention, that the principal Customs Notification No.18/2015-Cus,
heing an EXIM Notification, was amended by the Notification No.79/2017-Cus dated
13.10.2017, in tandem with the changed Policy by integrating the same provisions for
proper implementation of the provisions of the Foreign Trade Pelicy (2015-20).

5.1 Therefore, conscious legislative intent is apparent in the changes made in
the Foreign Trade Policy (2015-20} and corresponding changes in the relevant
Customs Notifications, that to avail the benefit of exemption in respect of Integrated
Goods and Service Tax (IGST), one would require to comply with the following two
conditions: -

i} All exports under the Advance Authorization should be physical exports,
therefore, debarring any deemed export from being considered towards
discharge of export obligation;

ii) Pre-import condition has {o be followed, which requires materials to be
imported first and then be used for manufacture of the finished goods,
which could in turn be exported for discharge of EO;
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6. Physical Export condition in relation to the Foreign Trade Policy
(2015-20) and the Notification No.79/2017-Cus dated 13.10.2017, and
whether it was followed by the importer.

6.1 The concept of physical export is derived from Para 4.05(c) and Para 9.20 of the
Foreign Trade Policy {2015-20) read with section 2(e) of the Foreign Trade (DR) Act,
1992. Para 9.20 of the Policy refers to section 2(e) of the Foreign Trade (DR) Act, 1992,
which defines ‘Export’ as follows:-

fe)'import” and ‘export” means respectively bringing into, or taking out of, India any
goods by land, sea or air;

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defines premises under which Advance
Authorization could be issued and states that -

(c) Advance Authorization shall be issued for:

(i) Physical export (including export to SEZ);

(ii) Intermediate supply; and/or

fii) Supply of goods to the categories mentioned in paragraph 7.02 (b}, (c), (e}, {f}, {g} and
fh) of this FTP.

(i) Supply of ‘stores’ on board of foreign going vessel / aircraft, subject to condition that
there is specific Standard Input Output Norms in respect of item supplied.

6.2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physical Exports.
However, other three categories defined under (c) (i}, (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of Invalidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, any category of supply, be it under letter of Invalidation and/or to EOU
and/or under International Competitive Bidding (ICB) and/or to Mega Power Projects,
other than actual exports to other country and supply to SEZ, cannot be considered as
Physical Exports for the purpose of Chapter 4 of the Foreign Trade Policy (2015-20).

6.3 This implies that to avail the benefit of exemption as extended through
amendment of Para 4.14 of the Policy by virtue of the DGFT Notification No. 33/2015-
20 dated 13.10.2017, one has to ensure that the entire exports made under an
Advance Authorization towards discharge of EOQ are physical exports. In case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatically sets disqualified for the purpose of exemption.

7. Pre-import condition in relation to the Foreign Trade Policy (2015-
20) and the Notification No.79/2017-Cus dated 13.10.2017;
Determination of whether the goods imported under the impugned
Advance Authorization comply with the pre-import condition, and
whether it was followed by the importer.

7.1  Pre-import condition has been part of the Policy for long. In terms of Para 4.13
of the Policy, there are certain goods for which pre-import condition was made
applicable through issuance of DGFT Notification way before the Notification dated
13.10.2017 came into being.

7.2 The definition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (2015-20}[erstwhile Para 4.1.3 of the Policy (2009-14}]. It demands that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage.This Para
specifically demands for such physical incorporation of imported materials in
the export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring where otherwise use has
been allowed in terms of Para 4.27 of the Foreign Trade Policy (2015-20j)[erstwhile
Para 4.12 of the Policy (2009-14)].

7.3  Advance Authorization are issued for import of Duty-free materials first, which
would be used for the purpose of manufacture of export goods, which would be
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exported out of India or be supplied under deemed export, if allowed by the Policy or
the Customs Notification. The very name Advance Authorization was coined with
prefix ‘Advance’, which illustrates and indicates the basic purpose as aforesaid. Spirit
of the scheme is further understood, from the bare fact that while time allowed for
import is 12 months (conditionally extendable by another six months) from the date of
issue of the Authorization, the time allowed for export is 18 months (conditionally
extendable by 6 months twice) from the date of issue of the Authorization. The reason
for the same was the practical fact that conversion of input materials into finished
goods ready for export, takes considerable time depending upon the process of
manufacture.

7.4 DGFT Notification No. 31/2013 (RE-2013} dated 01.08.2013, was issued to
incorporate a new Para No. 4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the Para 4.1.3[Para 4.03 of the Policy (2015-2000] and stipulated further
condition which clarified the ambit of the aforesaid Para 4.1.3. Inputs actually
imported must be used in the export product.

7.5 A Circular No. 3/2013 (RE-2013) dated, 02.08.2013, was also issued by the
Ministry of Commerce in line with the aforesaid Notification. The Circular reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 of FTP shall be guided by the Notification No. 31 issued on 1.8,2013,

7.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force at
the time of issuance of the Authorizations, and the Notification aforesaid along with
the Circular as mentioned above, makes it obvious, that benefit of exemption from
payment of Customs Duty is extended to the input materials subject to strict
condition, that such materials would be exclusively used in the manufacture of
export goods which would be ultimately exported. Therefore, the importer does not
have the liberty to utilize such Duty-free materials otherwise, nor do they have
freedom to export goods manufactured out of something, which was not actually
imported.

7.7 Therefore, such Authorizations principally do have the pre-import condition in-
built, which is required to be followed, barring where otherwise use has been allowed
in terms of Para 4.27 of the Foreign Trade Policy (2015-20) [erstwhile Para 4.12 of the
Policy (2009-14)]. Para 4.27 of the Hand Book of Procedures for the relevant period
allows exports/supplies in anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers/exporters have been availing the benefit of the said provision without
exception and the export goods are made out of domestically or otherwise procured
materials and the Duty-free imported goods are used for purposes other than the
manufacture of the export goods. However, Para 4.27 (d) has barred such benefit of
export in anticipation of Authorization for the inputs with pre-import condition.

7.8  Specific provision under the said Para 4.27 (d) was made, which states that -
{d) Exports/supplies made in anticipation of authorization shall not be
eligible for inputs with pre-import condition.

Therefore, whenever pre-import condition is applicable in respect of the goods
to be imported, the Advance Authorization holder does not have any liberty to export
in anticipation of Authorizaticn. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virtue
of the said provision of Para 4.27 (d).

7.9 The pre-import condition requires the imported materials to be used for the
manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export happens
subsequent to the commencement of imports after allowing reasonable time to
manufacture finished goods out of the same. Therefore, when the law demands pre-
import condition on the input materials to be imported, goods cannot be exported in
anticipation of Advance Authorization. Provisions of Para 4.27(a) & (b}, i.e export in
anticipation of Authorization and the pre-import condition on the input
materials are mutually exclusive and cannot go hand in hand.

8. Whereas Advance Authorization Scheme is not just another scheme, where one
is allowed to import goods Duty free, for which the sole liability of the beneficiary is to
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complete export obligation only by exporting goods mentioned in the Authorization. It
is not a scheme that gives carte blanche to the importer, so far as utilization of
imported materials is concerned. Rather, barring a few exceptions covered by
the Policy and the Notification, it requires such Duty-free imported materials to
be used specifically for the purpose of manufacture of export goods. As discussed
above, the scheme requires physical incorporation of the imported materials in the
export goods after allowing normal wastage. Export goods are required to be
manufactured out of the very materials which have been imported Duty free. The law
does not permit replenishment. The High Court of Allahabad in the case of
Dharampur Sugar Mill reported in 2015 (321) ELT 0565 (All.) has observed that:-
“ From the records we find that the import authorization requires the
physical incorporation of the imported input in export product after
allowing normal wastage, reference clause 4.1.3. In the instant case, the
assessee has hopelessly failed to establish the physical incorporation of the
imported input in the exported sugar. The Assessing Authority and the Tribunal
appears to be correct in recording a finding that the appellant has violated the
provisions of Customs Act, in exporting sugar without there being any Export
Release Order’ in the facts of this case.”

8.1 The Hon’ble Supreme Court in the case of Pennar Industries reported in TIOL-

2015-(162)-SC-CUS has held that :-
“It would mean that not only the raw material imported {in respect of which
exemption from duty is sought) is to be utilized in the manner mentioned, namely,
for manufacture of specified products by the importer/assessee itself, this very
material has to be utilized in discharge of export obligation. It, thus, becomes
abundantly clear that as per this Notification, in order to avail the
exemption from import Duty, it is necessary to make export of the
product manufactured from that very raw material which is imported.
This condition is admittedly not fulfilled by the assessee as there is no export of
the goods from the raw material so utilized. Instead, export is of the product
manufactured from other material, that too through third party. Therefore, in strict
sense, the mandate of the said Notification has not been fulfilled by the
assessee.”

8.2 The High Court of Madras (Madurai Bench) in the case of M/s. Vedanta Ltd. on
the issue under consideration held that:-
“pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market”.

8.3 Conditions No. (v)] & (vi) of the Notification No. 18/2015-Cus dated
01.04.2015, .prescribe the modalities to be followed for import of Duty-free goods
under Advance Authorization, in cases, where export obligation is discharged in full,
before the commencement of imports. This is to ensure that the importer does not
enjoy the benefit of Duty exemption on raw materials twice for the same export. It is
but natural that in such a situation the importer would have used domestically
procured materials for the purpose of manufacture of goods that have been exported
and on which required Duties would have been paid and credit of the same would also
have been availed by the importer. The importer has in this kind of situation, two
options in terms of the above Notification:

8.4.The first option is elucidated in condition No. (v) of the Notification, which is as

under-
“fv) that in respect of imports made after the discharge of export
obligation in full, if facility under rule 18 frebate of duty paid on materials used
in the manufacture of resultant product) or sub-rule (2) of rule 19 of the Central
Excise Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has
been availed, then the importer shall, at the time of clearance of the imported
materials furnish a bond to the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, binding himself, to use the
imported materials in his factory or in the factory of his supporting manufacturer
for the manufacture of dutiable goods and to submit a certificate, from the
Jjurisdictional Central Excise officer or from a specified chartered accountant within
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six months from the date of clearance of the said materials, that the imported
materials have been so used:

Provided that if the importer pays additional duty of customs leviable on the
imported materials but for the exemption contained herein, then the imported
materials may be cleared without furnishing a bond specified in this condition and
the additional duty of customs so paid shall be eligible for availing CENVAT Credit
under the CENVAT Credit Rules, 2004,”

8.4.1 The second option is similarly elaborated in condition no. (vi} of the notification,

as under-
“tvi) that in respect of imports made after the discharge of export
obligation in full, and if facility under rule 18 {rebate of duty paid on materials
used in the manufacture of resultant product] or sub-rule (2} of rule 19 of the
Central Excise Rules, 2002 or of CENVAT credit under CENVAT Credit Rules, 2004
has not been availed and the importer furnishes proof to this effect to the
satisfaction of the Deputy Commissioner of Customs or the Assistant Commissioner
of Customs as the case may be, then the imported materials may be cleared
without furnishing a bond specified in condition (v);”

8.5 Thus, the purport of the above conditions in the erstwhile Notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are imported Duty-free after the exports, then the
benefit of “zero-rating” of exports is not availed by the exporter twice.

8.6 Thus, insertion of such conditions in the Notification, is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hand, such conditions are
vulnerable to be mis-used and have the inherent danger to pave way for rent-seeking’.
Therefore, to plug the loop-hole, and to facilitate & streamline the
implementation of the export incentive scheme, in the post-GST scenario the
concept of “Pre-Import” and “Physical Export” was introduced in the subject
Notification, which make the said conditions (v) & (vi) infructuous. This is aiso in
keeping with the philosophy of GST legislation to remove as many conditional
exemptions as possible and instead provide for zero-rating of exports through the
option of taking credit of the IGST Duties paid on the imported inputs, at the time of
processing of the said inputs.

8.7 Itis the duty of an importer seeking benefits of exemption extended by Customs
Notifications issued by the Government of India/ Ministry of Finance, to comply with
the conditions imposed in the Notification, which determines, whether or not one
becomes eligible for the exemption. Exemption from payment of Duty is not a
matter of right, if the same comes with conditions which are required to be
complied with. It is a pre-requisite that only if such conditions are followed, that
one becomes eligible for such benefit. As discussed above, such conditions have
been brought in with the objective of facilitating zero-rating of exports with
minimal compliance and maximum facilitation.

9. IGST benefit is available against Advance Authorizations subject to observance
of pre-import condition in terms of the condition of the Para 4.14 of the Foreign Trade
Policy {2015-20) and also the conditions of the newly introduced condition (xii) of
Customs Notification No., 18/2015 dated 01.04.2015 as added by Notification No.
79/2017-Cus dated 13.10.2017. Such pre-import condition requires goods tc be
imported prior to commencement of exports to ensure manufacturing of finished goods
made out of the Duty-free inputs so imported. These finished goods are then to be
exported under the very Advance Authorization towards discharge of export obligation.
As per provision of Para 4.03 of the Foreign Trade Policy (2015-20), physical
incorporation of the imported materials in the export goods is obligatory, and the same
is feasible only when the imports precedes export.

9.1 The following tests enables one to determine whether the pre-import condition
in respect of the Duty-free imported goods have been satisfied or not:

i) If the importer fulfils a part or complete export obligation, in respect of an
Advance Authorization, even before commencement of any import under
the subject Advance Authorization, it is implied that such imported
materials have not gone into production of goods that have been
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exported, by which the export obligation has been discharged. Therefore,
pre-import condition is violated.

iij Even if the date of the first Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping
Bill through which exports have been made, indicating exports happened
subsequent to import, but if documentary evidences establish that the
consignments, so imported, were received at a later stage in the factory
after the commencement of exports, then the goods exported under the
Advance Authorization could not have been manufactured out of the
Duty free imported goods. This aspect can be verified from the date of the
Goods Receipt Note (GRN), which establishes the actual date on which
materials are received in the factory. Therefore, in absence of the
imported materials, it is implied that the export goods were
manufactured out of raw materials, which were not imported under the
subject Advance Authorization. Therefore, pre-import condition is
violated.

iii} In cases, where multiple input items are allowed to be imported under an
Advance Authorization, and out of a set of import items, only a few are
imported prior to commencement of export, it implies that in the
production of the export goods, except for the item already imported, the
importer had to utilize materials other than the Duty-free materials
imported under the subject Advance Authorization. The other input
materials are imported subsequently, which do not and could not have
gone into production of the finished goods exported under the said
Advance Authorization. Therefore, pre-import condition is violated.

iv) In some cases, preliminary imports are made prior to export.
Subsequently, exports are effected on a scale which is not commensurate
with the imports already made. If the quantum of exports made is more
than the corresponding imports made during that period, then it
indicates that materials used for manufacture of the export goods were
procured otherwise. Rest of the imports are made later which never go
into production of the goods exported under the subject Advance
Authorization. It is then implied that the imported materials have
not been utilized in entirety for manufacture of the export goods,
and therefore, pre-import condition is violated.

10. Whether the Advance Authorizations issued prior to 13.10.2017
should come under purview of investigation.

10.1 It is but natural that the Advance Authorizations which were issued prior to
13.10.2017, would not and could not contain condition written on the body of the
Authorization, that one has to fulfill pre-import condition, for the bare fact that no
such pre-import condition was specifically incorporated in the parent Notification
No.18/2015 dated 01.04.2015. The said condition was introduced by the Notification
No.79/2017-Cus dated 13.10.2017, by amending the principal Customs Notification.
Therefore, for the Advance Authorizations issued prior to 13.10.2017, logically there
was no obligation to comply with the pre-import condition. At the same time, there
was no exemption from the IGST either during that period. Notifications are
published in the public domain, and every individual affected by it is aware of
what benefit it extends and in return, what conditions are required to be
complied with. To avail such benefits extended by the Notification, one is duty
bound to observe the formalities and/or comply with the conditions imposed in
the Notification.

10.2 While issuing the subject Notification, the Government of India instead of
imposing a condition that such benefit would be made available for Advance
Authorizations issued on and after the date of issuance of the Notification, kept the
doors wide open for those, who obtained such Advance Authorization in the past too,
subject to conditions that such Authorizations are valid for import, and pre-import
and physical export conditions have also been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing down the benefit to the importers, in
reality, it extended benefit to many Advance Authorizations, which could have been
out of ambit of the Notification, had the date of issue been made the basic criterion for
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determination of availment of benefit. Further, the Notification did not bring into
existence any new additional restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said Notification. However, as always,
such exemptions were made conditional. Even the parent Notification, did not
offer carte blanche to the importers to enjoy benefit of exemption, asit also had
set of conditions, which were required to be fulfilled to avail such exemption. As such,
an act of the Government is in the interest of the public at large, instead of confining
such benefits for the Advance Authorizations issued after 13.10.2017, the option was
left open, even for the Authorizations, which were issued prior to the issuance of the
said Notification. The Notification never demanded that the previously issued
Authorizations have to be pre-import compliant, but definitely, it made it
compulsory that benefit of exemption from IGST can be extended to the old
Advance Authorizations too, so long, the same are pre-import compliant.The
importers did have the option to pay IGST and avail other benefit, as they were
doing prior to introduction of the said Notification without following pre-import
condition. The moment they opted for IGST exemption, despite being an Advance
Authorization issued prior to 13.10.2017, it was necessary for the importer to ensure
that pre-import/physical export conditions have been fully satisfied in respect of the
Advance Authorization under which they intended to import availing exemption.

10.3 Therefore, it is not a matter of concern whether an Advance Authorization was
issued prior to or after 13.10.2017, to ascertain whether the same is entitled for
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-import and physical export conditions.

11. Whether the Advance Authorizations can be compartmentalized to
make it partly compliant to pre-import/physical export and partly
otherwise.

11.1 Advance Authorization Scheme has always been Advance Authorization specific.
The goods to be imported/exported, quantity of goods required to be
imported/exported, value of the goods to be imported/exported, nos. of items to be
allowed to be imported/exported, everything is determined in respect of the Advance
Authorization issued. Advance Authorization specific benefits are extended irrespective
of the fact whether the importer chooses to import the whole materials at one go or in
piece meal. Therefore, such benefit and/or liabilities are not Bills of Entry specific.
Present or the erstwhile Policy has never had any provision for issuance of Advance
Authorizations, compartmentalizing it into multiple sections, part of which may be
compliant with a particular set of conditions and another part compliant with a
different set of conditions. Agreeing to the claim of considering part of the imports in
compliance with pre-import condition, when it is admitted by the importer that pre-
import condition has been violated in respect of an Advance Authorization, would
require the Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
Notification has any provision to consider imports under an Advance Authorization by
hypothetically bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, the Advance Authorizations are embedded with a
particular set of conditions only. An Authorization can be issued either with pre-
import condition or without it. Law doesn’t permit splitting it into two imaginary
set of Authorizations, for which requirement of compliances are different.

11.2 Allowing exemption for part compliance is not reflective in the Legislative
intent. For proportional payment of Customs Duty in case of partial fulfilment of EO,
specific provisions have been made in the Policy, which, in turn has been incorporated
in the Customs Notification. No such provision has been made in respect of imports
w.r.t Advance Authorizations with “pre-import and physical exports” conditions.In
absence of the same, compliance is required in respect of the Authorization as a
whole. In other words, if there are multiple shipments of import & multiple shipments
of export, then so long as there are some shipments in respect of which Duty-free
imports have taken place later & exports corresponding to the same have been done
before, then, the pre-import condition stipulated in the IGST exemption Notification
gets violated. Once that happens, then even if there are some shipments
corresponding to which imports have taken place first & exports made out of the
same thereafter, the IGST exemption would not be available, as the benefits of
exemption applies to the license as a whole. Once an Advance Authorization has
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been defaulted, there is no provision to consider such default in proportion to the
offence committed.

11.3 Para 4.49 of the Hand Book of Procedures (2015-20), Volume-I, demands
that if export obligation is not fulfilled both in terms of quantity and value, the
Authorization holder shall, for the regularization, pay to Customs Authorities,
Customs Duty on unutilized value of imported/ indigenously procured material
along with interest as notified; which implies that the Authorization holder is legally
duty bound to pay the proportionate amount of Customs Duty corresponding to the
unfulfilled export obligation.Customs Notification too, incorporates the same
provision.

11.4 Para 5.14 (c) of the Hand Book of Procedures, Volume-I, {(2015-20) in respect
of EPCG Scheme stipulates that where export obligation of any particular block of
years is not fulfilled in terms of the above proportions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shall, within 3 months from the expiry of the block
of years, pay as Duties of Customs, an amount that is proportionate to the unfulfilled
portion of the export obligation vis-a-vis the total export obligation. In addition to the
Customs Duty calculatable, interest on the same is payable. Customs Notification too,
inceorporates the same provision.

11.5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPv1, the statutory provisions have been made for payment of Duty
in proportion to the unfulfilled EO. This made room for part compliance and has offered
for remedial measures. The same provisions have been duly incorporated in the
corresponding Customs Notifications.

11.6 Contrary to above provisions, in the case of imports under Advance Authorisation
with pre-import and physical export conditions for the purposes of availing IGST
exemptions, both the Policy as well as the Customs Notifications are silent on
splitting of an Advance Authorisation. This clearly indicates that the legislative
intent is totally different in so far as exemption from IGST is concerned. It has
not come with a rider allowing part compliance. Therefore, once vitiated, the IGST
exemption would not be applicable on entire imports made under the Authorisation.

12. Violations in respect of the Foreign Trade Policy (2015-20) and the
condition of the Notification No0.79/2017-Cus dated 13.10.2017 in respect of the
imports made by the importer:-

12.1 Customs notification No.79/2017 dated 13.10.2017, was issued extending
benefit of exemption of IGST (Integrated Goods & Service Tax), on the input raw
materials, when imported under Advance Authorizations. The original Customs
Notification No.18/2015 dated 01.04.2015, that governs imports under Advance
Authorizations, has been suitably amended to incorporate such additional benefit to
the importers, by introduction of the said Notification. It was of course specifically
mentioned in the said Notification that “the exemption from integrated tax and the
goods and services tax compensation cess leviable thereon under sub-section (7) and
sub-section (9) of Section 3 of the said Customs Tariff Act shall be subject to pre-
import condition;”therefore, for the purpose of availing the benefit of exemption from
payment of IGST, one is required to comply with the Pre-import condition. Pre-import
condition demands that the entire materials imported under Advance Authorizations
should be utilized exclusively for the purpose of manufacture of finished goods, which
would be exported out of India. Therefore, if the goods are exported before
commencement of import or even after commencement of exports, by
manufacturing such materials out of raw materials which were not imported
under the respective Advance Authorization, the Pre-import condition is
violated.

12.2 DGFT Notification No. 33/2015-20 dated 13.10.2017 amended the Para 4.14 of
the Foreign Trade Policy (2015-20j. It has been clearly stated in the said Para 4.14 of
the Policy that-
“ imports under Advance Authorisation for physical exports are also exempt
from whole of the integrated tax and Compensation Cess leviable under sub-
section (7) and sub-section (9) respectively, of section 3 of the Customs Tariff Act,
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1975 (51 of 1975), as may be provided in the notification issued by Department

of Revenue, and such imports shall be subject to pre-import condition.”
Basically, the said Notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

12.3 For the purpose of availing the benefit of exemption from payment of IGST in
terms of Para 4.14 of the Foreign Trade Policy {2015-20) and the corresponding
Customs Notification No.79/2017-Cus dated 13.10.2017, it is obligatory to comply
with the Pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in earlier paras, the Duty-free materials are not subjected to the process of
manufacture of finished goods, which are in turn exported under the subject Advance
Authorization, condition of pre-import gets violated.

12.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notifications, clearly mandate, only imports under pre-import condition would be
allowed with the benefit of such exemption subject to physical exports. Therefore, no
such exemption can be availed, in respect of the Advance Authorizations, against
which exports have already been made before commencement of import or where
the goods are supplied under deemed exports. The importer failed to comply with
the aforementioned conditions.

13. Pre-import has to be put in respect of input, which should find place in
paragraph 4.13 of the Foreign Trade Policy, which is not so in the present case;

13.1 Para 4.13 (i} states that:-

“DGFT may, by Notification, impose pre-import condition for inputs under this

Chapter.”

The said Para clearly left open, the scope of imposing pre-import condition
on any goods which could have been covered by the said Chapter 4 of the Policy.
Therefore, imposing such condition across board for all goods imported under Advance
Authorization was well within the competence and authority of the Policy makers. The
only condition was to issue a Notification before imposition of such pre-import
condition. In the present case DGFT has issued the Notification No.33/2015-20, which
fulfills the requirement of the said provision of law.

13.2 Para 4.13 of the Foreign Trade Policy states that to impose pre-import condition
the Directorate General of Foreign Trade is required to issue Notification for that
purpose, The DGFT has followed the said principle and accordingly issued Notification
No0.33/2015-20 dated 13.10.2017. The said Notification is general in nature and
does not exclude any goods from the purview of the same. Only condition that is
imposed that for one and all goods, is that pre-import condition has to be followed in
case the importer wants to avail the benefit of IGST exemption. In absence of any
specific negative list containing specific mention of set of goods, which may not be
covered by the said provision, it has been ensured that all goods are covered by the
said Notification, provided that the importer intends to avail exemption of IGST. It is a
common practice and understanding that in case of general provision, the same
is applicable to one and all except those covered by a specific clause in the form
of negative list.It is neither practicable nor possible to specify each and every
single item on earth for the purpose. In absence of any such negative list offered
by the said Notification, such pre-import condition becomes applicable for all
goods to be imported.

13.3 Therefore, the question of specific mention of a particular set of items does not
arise. It is impracticable and impossible to issue a Notification mentioning all possible
goods, which could be imported under Advance Authorization, to bring them within
the ambit of pre-import condition. Much simpler and conventional way to cover
goods across board is to issue Notification in general, without any negative list.
The DGFT authority has done the same, and issued the subject Notification No.
33/2015-20 dated 13.10.2017, which without any shadow of doubt covers all goods
including the one being imported by the Noticee. Therefore, to mis-interpret the
scope of Para 4.13 of the Foreign Trade Policy, and to make an attempt to
confine the scope of the said Para to infer that the goods imported are not
covered by the said Para is not in consonance with the Policy in vogue,

13.4 Interpretation that the reference to “inputs with pre-import condition” in the
Foreign Trade Policy and Hand Book of Procedures should be construed to mean only
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those inputs which have been notified under Appendix-4J also appears to be distorted,
misleading and contrary to the spirit of the Policy. Para 4.13 states that “DGFT may,
by Notification, impose pre-import condition for inputs...”. The term Inputs has been
used in general without confining its’ scope to the set of limited items covered by
Appendix-4J. As discussed below, the purpose of Appendix-4J is to specify export
obligation period of a few inputs, for which pre-import condition has also been
imposed. But that does not mean, the item has to be specified in Appendix-4J, for
being considered as inputs having pre-import condition imposed. The basic
requirement of the Para is to issue a Notification under Foreign Trade Policy, declaring
goods on which such pre-import condition is imposed. Such requirement was fulfilled
by the Policy makers and DGFT Notification No. 33/2015-20 dated 13.10.2017, was
issued accordingly. The Notification, by not incorporating any negative list or exclusion
clause, made it clear that any inputs imported under Advance Authorization, would
require to follow pre-import condition in case the importer wants to avail benefit of
IGST exemption. Appendix-4J has nothing to do with it.

13.5 Appendix 4J issued in tandem with the provision of Para 4.22 of the
Foreign Trade Policy during the material period (presently under Para 4.42 of the
Hand Bock of Procedures) provides for export obligation period in respect of various
goods allowed to be imported. While, Para 4 .22 is the general provision, that specifies
18 months as the export obligation period in general, the said Para, also provides that
such export obligation period would be different for a set of goods as mentioned in
Appendix-4J. Therefore, Appendix-4J has been placed in the Policy as a part of
Para 4.22 of the Policy and not as part of Para 4.13. Secondly, Appendix-4J is
basically a negative list for the purpose of Para 4.22, which specifies a set of
goods for which export obligation period is different from the general provision
of Para 4.22. In addition to that in respect of those items additional condition
has also been imposed that pre-import condition has to be followed.

13.6 From the heading of the said Appendix-4J, which states that “Export
Obligation Period for Specified Inputs...... " it clearly refers to Para 4.22 of the
Foreign Trade Policy / Para 4.42 of the Hand Book of Procedures, it becomes clear
that the purpose of the same is to define EO period of specified goods. Simply,
because Appendix 4J demands for compliance of pre-import condilion, does not mean
that the same becomes the list meant for goods for which pre-import condition is
applicable. Therefore, to say that the goods imported by the importer are not covered
by the Appendix 4J, and therefore, are beyond the purview of the subject Notification

is incorrect and baseless.

14. Violations of the provisions of the Customs Act, 1962:-

14.1In terms of Section 46 of the Customs Act, 1962, while presenting the Bills of
Entry before the Customs Authority for clearance of the imported goods, it was the
duty of the importer to declare whether or not they complied with the conditions of
pre-import and/or physical export in respect of the Advance Authorizations under
which imports were being made availing benefit of IGST exemption. The law demands
true facts to be declared by the importer. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions could not be followed in
respect of the subject Advance Authorization. As the importer has been working under
the regime of self-assessment, where they have been given liberty to determine every
aspect of an imported consignment from classification to declaration of value of the
goods, it was the sole responsibility of the importer to place correct facts and figures
before the assessing authority. In the material case, the importer has failed to comply
with the requirements of law and incorrectly availed benefit of exemption of
Notification No0.79/2017-Cus dated 13.10.2017. This has therefore. resulted in
violation of Section 46 of the Customs Act, 1962.

14.2 The importer failed to comply with the conditions laid down under the relevant
Customs Notification as well as the DGFT Notification and the provisions of the
Foreign Trade Policy (2015-20), as would be evident from the discussion at para-15 of
this Notice. The amount of IGST not paid, is recoverable under Section 28(4) of the
Customs Act, 1962 along with interest.

14.3 With the introduction of self-assessment under the Customs Act, more faith is

bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with and the importers have been assigned with the
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responsibility of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was the duty of the importer to
present correct facts and declare to the Customs Authority about their inability to
comply with the conditions laid down in the Customs Notification, while seeking
benefit of exemption under Notification No.79/2017-Cus dated 13.10.2017. However,
contrary to this, they availed benefit of the subject Notification for the subject goods,
without complying with the conditions laid down in the exemption Notification in
violation of Section 17 of the Customs Act, 1962. Amount of Customs Duty
attributable to such benefit availed in the form of exemption of IGST, is therefore,
recoverable from them under Section 28(4} of the Customs Act, 1962.

14.4 The importer failed to comply with the pre-import condition of the Notification
and imported goods Duty free by availing benefit of the same without observing
condition, which they were duty bound to comply. This has led to contravention of the
provisions of the Notification No.79/2017-Cus dated 13.10.2017, and the Foreign
Trade Policy (2015-20), which rendered the goods liable to confiscation under Section
111{o) of the Customs Act, 1962.

14.5 Section 114A of the Customs Act, 1962, stipulates that where the Duty has not
been levied or has been short-levied by reason of collusion or any willful mis-
statement or suppression of facts, the person who is liable to pay the Duty or interest,
as the case may be, as determined under sub-section (8) of Section 28 shall also be
liable to pay a penalty equal to the Duty or interest so determined. It appears that the
Noticee has deliberately suppressed the fact of their failure to comply with the
conditions of pre-import/physical export in respect of the impugned Advance
Authorization, which they were well aware of at the time of commencement of import
itself, from the Customs Authority. Such an act of deliberation appears to have
rendered them liable to penalty under Section 114A of the Customs Act, 1962.

14.6 Section 124 of the Customs Act, 1962, states that no order confiscating any
goods or imposing any penalty on any person shall be made unless the owner of the
goods or such person:
fa) is given a notice in writing with the prior approval of the officer of Customns not
below the rank of an Assistant Commissioner of Customs, informing him of the
grounds on which it is proposed to confiscate the goods or to impose a penalty;
(b) is given an opportunity of making a representation in writing within such
reasonable time as may be specified in the notice against the grounds of
confiscation or imposition of penalty mentioned therein; and
(c) is given a reasonable opportunity of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short paid
or not-paid, and Section 111{o} of the Act, heold goods liable for confiscation in case
such goods are imported by availing benefit of an exemption Notification and the
importer fails to comply with and/or observe conditions laid down in the Notification,
Section 124 & Section 28 of the Customs Act, 1962, authorise the proper Officer to
issue Show Cause Notice for confiscation of the goods, recovery of Customs Duty and
imposition of penalty in terms of Section 112(a} of the Customs Act, 1962.

14.8 In conclusion, it appears that the Noticee M/s.Bodal Chemicals Ltd.
Ahmedabad, have contravened the provisions of Sections 17 and 46 of the Customs
Act, 1962, and also the provisions of Customs Notification No.18/2015-Cus dated
01.04.2015, as amended by the Customs Notification No.79/2017 dated 13.10.2017,
read with provisions of Para 4.03, 4.13 & 4.14 of the Foreign Trade Policy (2015-20),
as amended by the DGFT Notification No.33/2015-20 dated 13.10.2017, issued in
terms of the provision of Para 4.13 of the Foreign Trade Policy (2015-20), as they
imported Caustic soda flakes for manufacture of Vinyl Sulphoneeaster, Acid black 210
etc. through ICD Khodiyar, without payment of Duty of Customs under cover of
Advance Authorizations, on the strength of the subject notification and availed benefit
of exemption from payment of IGST and/or Compensation Cess on the goods so
imported, leviable in terms of Sub-section (7) & Sub-section (9) of Section 3 of the
Customs Tariff Act, 1975, but failed to comply with pre-import and/or physical export
conditions laid down in the subject Notification. Their act of omission and/or
commission appears to have resulted in non-payment of duty of Customs in the form
of Integrated Goods & Service Tax (IGST)totally to the extent ofRs.82,62,368/-
(Rupees Eighty Two Lakh, Sixty Two Thousand, Three Hundred and Sixty Eight
only) which appears to be recoverable under Section 28(4) of the Customs Act, 1962,
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along with applicable interest, and also appears to attract the provisions of Section
111(0) of the Customs Act, 1962, making the goods valued at Rs.4,24,03,735/-
(Rupees Four Crore, Twenty Four Lakh, Three Thousand, Seven Hundred and
Thirty Five)liable for confiscation and the Noticee liable to penalty under Section 112
(a) of the Act ibid.

15. In view of the above, Show Cause Notice F.No. VIII/10-33/ICD-
KHOD/O&A/2021-22 dated 19.10.2022 was issued to M/s Bodal Chemicals Ltd.,
Plot No. 123-124, Phase-I, GIDC, Vatva, Ahmedabad, Gujarat - 382445, calling upon
to Show Cause in writing to the Commissioner of Customs, Ahmedabad as to why:-

a) Duty of Customs amounting to Rs82,62,368/-(Rupees Eighty Two Lakh,
Sixty Two Thousand, Three Hundred and Sixty Eight only) in the form of
IGST saved in course of imports of the goods through ICD Khodiyar port
under the subject Advance Authorization and the corresponding Bills of
Entry as detailed above, in respect of which benefit of exemption under
Customs Notification No.18/2015 dated 01.04.2015, as amended by
Notification No0.79/2017-Cus, dated 13.10.2017, was incorrectly availed,
without complying with the obligatory pre-import condition as stipulated in
the said notification, and also for contravening provisions of Para 4.14 of
the Foreign Trade Policy (2015-20}, should not be demanded and recovered
from them under Section 28(4)of the Customs Act, 1962;

b} Subject goods having assessable value of Rs.4,24,03,735/-(Rupees Four
Crore, Twenty Four Lakh, Three Thousand, Seven Hundred and Thirty
Five)imported through ICD Khodiyar port under the subject Advance
Authorization shall not be held liable for confiscation under Section 111{0)
of the Customs Act, 1962, for being imported availing incorrect exemption
of IGST in terms of the Notification No0.18/2015 dated 01.04.2015, as
amended by Notification No. 79/2017-Cus, dated 13.10.2017, without
complying with obligatory pre-import condition laid down under the said
notification,;

c} Interest should not be demanded and recovered under Section 28AA of the
Customs Act, 1962, from them on such duty of Customs in the form of
IGST mentioned at {a} above;

d) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 1962, for improper importation of goods availing exemption
under Notification No.18/2015 dated 01.04.2015, as amended by
Notification No. 79/2017-Cus, dated 13.10.2017, without observance of the
pre-import and/or physical export conditions set out in the Notification,
resulting in non-payment of Customs Duty, which rendered the goods liable
to confiscation under section 111(0) of the Customs Act, 1962;

e) Bonds executed by them at the time of import at ICD Khodiyar should not
be enforced in terms of Section 143(3) of the Customs Act, 1962, for
recovery of the Customs Duty as mentioned above and interest thereupon,

TRANSFER OF CASE IN CALL-BOOK AND RETRIEVAL OF CASE FROM CALL-
BOOK FOR ADJUDICATICN PROCEEDINGS:

16. On the similar issue, the Hon'ble High Court, Gujarat in the case of M/s.
Shri Jagdamba Polymers Ltd. Vs. Union of India and in the case of M/s. Maxim Tubes
Company Pvt. Ltd. had held that mandatory fulfilment of a 'pre-import condition’,
during October 13, 2017 to January 9, 2019, incorporated in the Foreign Trade Policy
of 2015-2020 ("FTP") and Handbook of Procedures 20152020 ("HBP} by Notification
No. 33/2015-20 and Notification No. 79/2015-Customs, both dated 13.10.2017, in
order to claim exemption of Integrated Goods and Services Tax ('IGST") and GST
compensation cess on input imported into India for the production of goods to be
exported from India, on the strength of an advance authorization ("AA"} was arbitrary
and unreasonable. However, the aforesaid judgment and order of Hon'ble Gujarat High
Court was challenged by the department before Hon'ble Supreme Court and the
Hon'ble Apex Court had stayed the Hon'ble Gujarat High Court decision ibid. During
the pendency of SLP/appeals filed by the department, all the Show Cause Notices
issued (SCNs) by the department on the similar grounds {including the subject Show

Page 22 of 46



Cause Notice under adjudication) were ordered to be kept in abeyance and transferred
to call book. The Noticee vide letter File No. VIII/10-11/Cominr./ O&A/2022-23 dated
03/10/2022 was accordingly informed about the reason for non-determination in
terms of provisions of Section 28(9A) of the Customs Act, 1962

16.1 Further, the Hon’ble Supreme Court in the case of Union of India Vs. M/s.
Cosmos Films Ltd. reported as 2023 (72) GSTL 147 (SC) has overruled judgement of
Hon’ble High Court of Gujarat and has held that pre-import condition, during October,
2017 to January, 2019 in Advance Authorization Scheme was valid. In pursuance of
the said judgement passed by the Hon’ble Supreme Court the subject Show Cause
Notice under adjudication was retrieved from Call Book for adjudication proceedings.
Accordingly, the time limit specified in Section 28 (9} ibid shall apply from the date
when the reason specified under Section 28 {9A) has been ceased to exist i.e.
28.04.2023.

17. Defense submissions:-M/s. Bodal Chemicals Ltd. submitted their reply dated
04.04.2024 to the Show Cause Notice No. VIII/10-33/ICD-KHOD/O&A/HQ/2021-22
dated 19.10.2022, wherein they inter-alia stated as under :

(1) At the very outset, we hereby deny all the allegations, contentions and
averments made in the show cause notice as if they all are individually and
specifically dealt with and traversed, save and accept to what has been
specifically admitted by them herein below. They in particular denied that they
have contravened the conditions of Notification No. 18/2015 and 79/2017 that
any duty under section 28(4) of the said Act is recoverable (from) them and that
any penalty is imposable on them;

(2) Before proceeding to deal with the allegations, they would like to put on record
the undisputed facts, which are as below:
i.  That they are 3 star trading house dully recognized under the Foreign
Trade Policy;

ii.  That they undertake exports of intermediates and dyes globally;

iii.  That for undertaking exports, they procured advance authorization from
the component authority allowing them to import various raw materials
required for the manufacture of the goods which are exported;

iv.  That they were issued advance authorization No. 0810139597, dated
25.01.2017, by the office of the Additional Director General of Foreign
Trade, Ahmedabad. In the said authorization the items allowed to be
imported along with the quantity and the CIF value were mentioned,;

v. That in the subject show cause notice reference to Bills of Entry No.
3808541 and 3903047, dated 30.10.2017 and 07.11.2017 respectively
has been made. [t is submitted that vide the bills of entry No. 3808541
they had imported 629260 kgs of Caustic Soda Flakes, of which 344599
was under Advance Authorization No. 0810139597 and under Bill of
Entry No. 3903047, they had imported 578090 kgs of Caustic Soda
Flakes, of which 84430 was under Advance Authorization No.
0810139597. Thus, they had imported Caustic Soda Flakes totally
weighing 429029 kgs, which were cleared under the above mentioned
advance authorization, availing benefit under Notification No. 50/2017
for basic Customs Duty and Notification No. 18/2015 for payment of
IGST;

vi. Exported 14000 kgs of Acid Black 210 (Acid Black NBH) having FOB
value of Rs. 3851964 /- (57492 $);

vii. That the Export Obligation Discharge certificate / Bond waiver letter
was issued in respect said advance authorization by the office of the
Additional Director General, Foreign Trade, Ahmedabad. A copy of the
said letter was marked the Commissioner of Customs, (INSB16),
Sabarmati, ICD. An additional shit mentioning the details of shipping
bills was attached to the said letter. It is noticed that Shipping Bill No.
2993332, dated 22.12.2016, has been mentioned in the said details. It
may be submitted that the EODC / BOND waiver letter is being issued
after the entire amount sales proceeds has been realized.
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(3) It has been alleged they had availed the benefit of Customs Notification without
complying with the conditions laid down in the exemption notification in
violation of section 17 of the said Act. The subject notice does not alleged any of
the ingredients mentioned in Section 28 (4) of the said Act so as to enable the
department to invoked the extended period of 5 years for recovery of Customs
duty. The subject notice fails on this ground itself and no amount is recoverable
from them. The proceedings initiated by invoking the extended period is not
sustainable;

(4) The subject notice does not reveal as to what has been suppressed by them; in
order to demand Customs Duty under Section 28(4) of the Act Act, invoking
extended period of five years something positive other than mere failure or
inaction on the part of the manufacturer or producer or conscious or deliberate
withholding of any information which they knew otherwise knew, was required
to be established. Entire activity right {rom filing of checklist {for Bill of Entry to
the out of charges given by the proper officer, was know to the department.
They relied upon the decision of the in the case of Chemphar Drugs and
Liniments reported at1989 {(40) ELT 276(SC). Padmini Products reported at
1989 (43} ELT 195 (SC); Apex Electricals P. I Ltd. Vs. Union of India
reported at 1992 (61) ELT 413 (Guj.); Vasant Sahkari SakharKarkhana Ltd.
Vs. director of Central Excise reported at 1989 (43) ELT 98 (Tribunal);
Pushpam Pharmaceuticals Vs. Collector reported at 1995 (78) ELT 401
ISC); Om Sai Professional Detective & Security Services Ltd., reported at
2008 (12) S'T'R 79 (Tri.-Bang.); Continental Foundation Joint Venture Vs
Commissioner reported at 2007 (216) E.L. T. 177 (SC);

{5) Immediately after the Hon'’ble Supreme Court judgement in the case of Union of
India and Other Vs Cosmo Film Ltd. reported at 2023 Live Law {SC) 367, they
had approached the jurisdictional officer vide letter dated 12.06.2023,
requesting for re-calling and re-asessment of the bills of entry. The said 2 bills
of entry were re-assessed and the entire amount of IGST along with interest was
paid by them. Copies of the above letter and re-assessed copies of the said 2
bills of entry were produced during Personal hearing held on 01.04.2024. The
amount of IGST having been paid, there is no contravention of the pre-import
condition as per the Circular No.16/2023-CUS, dated 07.06.2023 issued by the
Board and Public Notice No. 20/2023, dated 08.06.2023, issued by Ahmedabad
Customs commissionerate;

(6) Provisions of Foreign Trade Policy, referred in SCN are of no Assistance in
sustaining the allegations made against them;

(7) The subject notice also proposes to confiscate the said goods under Section 111
(d) of the said Act. It is submitted that under the said sub section, the goods are
liable to confiscation, if the said goods were imported or attempted to be
imported to any prohibition or restriction imposed by or under the said Act or
any other law for the time being imposed. There being no prohibition or
restriction imposed on the import of the said goods, the proposal to confiscate
the said goods under the provisions of section 111 (d) of the said Act is not
tenable;

(8) The section 112 provides for penalty on any person who does or omits to do an
act, which renders the good liable to confiscation under section 111 of the said
act; or abets in omission or commission of such an act. It may be submitted
that on going through the subject notice, no evidence has been brought on
record which suggests at the first place that the goods under seizure are liable
for confiscation, Even if assumed that the said good are liable for confiscation,
then also for imposition of penalty it is required to be proved that they had
knowledge or reasonable belief that the goods imported were liable to
confiscation. There being no material evidence on record against them,
imposition of penalty is not warranted. They have relied upon the decision in
the case of Adarsh Kumar Vs Commissioner of Customs reported at 2000 (122)
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ELT 830 (T); Hindustan Steel Ltd. Vs State of Orissa reported in AIR 1970 SC
(253) (1979 ELT (J402).

18. Personal Hearing: The Personal Hearing was fixed on 01.04.2024 for M/s. Bodal
Chemicals Ltd.. Shri N. K. Tiwari, Advocate of the noticee appeared for personal
hearing and submitted copy of compilation. He further submitted that he would be
submitting written submissicn by 05.04.2024.

19. Findings: | have carefully gone through the Show Cause Notice dated 19.10.2022,
writtenn submission dated 04.04.2024 filed by M/s. Bodal Chemicals Ltd.and records
of personal hearing held on 01.04.2024.

20. The issues for consideration before me in the present SCN are as under:-

(i) Whether, the noticee /importer, during QOctober 13, 2017 to January 9,
2019 was eligible for availing exemption under Notification No.18/2015
dated 01-04-2015, as amended by Notification No.79/2017-Cus, dated
13-10-20170n inputs imported under Advance Authorization without
fulfillment of mandatory ‘Pre Import Condition™?

(ii) Whether the duty of Customs amounting to Rs.82,62,368/-(Rupees
Eighty Two Lakh, Sixty Two Thousand, Three Hundred and Sixty
Eight only) imported through ICD Khodiyar in the form of IGST saved
in course of imports of the goods under the subject Advance
Authorization and the corresponding Bills of Entry as detailed in the
SCN, is required to be demanded and recovered from the noticee under
Section 28(4) of the Customs Act, 1962 alongwith Interest under Section
28AA of the Customs Act, 19627

(iii) Whether, subject goods having assessable value of Rs.4,24,03,735/-
(Rupees Four Crore, Twenty Four Lakh, Three Thousand, Seven
Hundred and Thirty Five only)imported through ICD Khodiyar
imported under the subject Advance Authorization as detailed in the
SCN, are liable for confiscation under Section 111(o) of the Customs Act,
19627

{iv) Whether the noticee is liable to penalty under Section 114A and Section
112(a} of the Customs Act, 19627

{vi) Whether Bonds executed by the noticee at the time of import is
enforceable in terms of Section 143(3) of the Customs Act, 1962, for
recovery of the Customs Duty as mentioned above alongwith interest?

21. I find that Duty liability with interest and penal liabilities would be relevant
only if the bone of contention that whether the Importer has violated the mandatory
pre-import condition as stipulated in Notification No.79/2017-Cus, dated 13-10-2017
is answered in the affirmative. Thus, the main point is being taken up firstly for
examination.

22. Genesis of Pre Import Condition:

22.1 Before proceeding for adjudication of the Show Cause Notice, let us firstly go
through relevant provisions which will give genesis of ‘Pre Import Condition’.
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22.1.1Relevant Para 4.03 of the Foreign Trade Policy {(2015-20) inter-alia states
that :-

An Advance Authorisation is issued to allow duty free import of inputs, which are
physically incorporated in export product (making normal allowance for wastage). In
addition, fuel, oil, energy, catalysts which are consumed/ utilised to obtain export
product, may also be allowed. DGFT, by means of Public Notice, may exclude any
product{s) from purview of Advance Authorisation.

22.1.2 Relevant Para 4.13 of the Foreign Trade Policy (2015-20) inter-alia states
that :-

4.13 Pre-import condition in certain cases-

(i) DGFT may, by Notification, impose pre-import condition for inputs under
this Chapter.

(i) Import items subject to pre-import condition are listed in Appendix 4-J or will be as
indicated in Standard Input Output Norms (SION].

22.1.3 Relevant Para 4.14 of the Foreign Trade Policy (2015-20) inter-alia states
that :-

4.14 Details of Duties exempted-

Imports under Advance Authorisation are exempted from payment of Basic Customs
Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty, Countervailing
Duty, Safeguard Duty, Transition Product Specific Safeguard Duty, wherever applicable.
Import against supplies covered under paragraph 7.02 (c), (d) and (g} of FTP will not be
exempted from payment of applicable Anti-dumping Duty, Countervailing Duty,
Safeguard Duty and Transition Product Specific Safeguard Duty, if any. However,
imports under Advance Authorisation for physical exports are also exempt from whole of
the integrated tax and Compensation Cess leviable under sub-section (7] and sub-
section {9) respectively, of section 3 of the Customs Tariff Act, 1975 (51 of 1975}, as may
be provided in the notification issued by Department of Revenue, and such imports shall
be subject to pre-import condition. Imports against Advance Authorisations for physical
exports are exempted from Integrated Tax and Compensation Cess upto 31.03.2018
only.

22.1.4 Notification NO. 31 (RE-2013)/ 2009-2014 dated 1= August, 2013:

In exercise of powers conferred by Section 5 of the Foreign Trade
{Development & Regulation) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of
the Foreign Trade Policy, 2009-2014, the Central Government hereby notifies the
following amendments in the Foreign Trade Policy (FTP) 2009-2014.
2. After para 4.1.14 of FTP a new para 4.1.15 is inserted
“4.1.15 Wherever SION permits use of either {a) a generic input or (b} alternative
inputs, unless the name of the specific input{s} fwhich has (have) been used in
manufacturing the export product] gets indicated / endorsed in the relevant
shipping bill and these inputs, so endorsed, match the description in the relevant
bill of entry, the concerned Authorisation will not be redeemed. In other words, the
name/description of the input used (or to be used} in the Authorisation must match
exactly the name/description endorsed in the shipping bill. At the time of
discharge of export obligation (EODC) or at the time of redemption, RA shall allow
only those inputs which have been specifically indicated in the shipping bill.”
3. Para 4.2.3 of FTP is being amended by adding the phrase “4.1.14 and
4.1.15” in place of “and 4.1.14”. The amended para would be as under:
“Provisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall be
applicable for DFIA holder.”
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4. Effect of this Notification: Inputs actually used in manufacture of the
export product should only be imported under the authorisation. Similarly
inputs actually imported must be used in the export product. This has to
be established in respect of every Advance Authorisation / DFIA.

22.2 With the introduction of GST w.e.f 01-07-2017, Additional Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of Additional Dutiecs of Customs. Accordingly, Notification
No0.26/2017-Customs dated 29 June 2017, was issued to give effect to the
changes introduced in the GST regime in respect of imports under Advance
Authorization. The corresponding changes in the Policy were brought through
Trade Notice No.11/2018 dated 30-06-2017. I find that it is pertinent to note
here that while in pre-GST regime blanket exemption was allowed in respect of
all Duties leviable when goods were being imported under Advance
Authorization, contrary to that, in post-GST regime for imports under Advance
Authorization, the importers were required to pay such IGST at the time of
imports and then they could get the credit of the same.

However, subsequently, the Government decided to exempt imports under
Advance Authorization from payment of IGST, by introduction of the Customs
Notification No0.79/2017 dated 13-10-2017. However, such exemption from the
payment of IGST was made conditional. The said Notification No.79/2017 dated 13-
10-2017, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorization.

22.2.1 D.G.F.T. Notification No. 33/2015-2020 dated 13.10.2017 amended the
provisions of Para 4.14 of the Foreign Trade Policy 2015-20 which read as under:

Para 4.14 is amended to read as under:
"4.14: Details of Duties exempted

Imports under Advance Authorisation are exempted from payment of Basic
Customs Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty,
Countervailing Duty, Safeguard Duty, Transition Product Specific Safeguard
Duty, wherever applicable. Import against supplies covered under paragraph
7.02 (cl, {d) and (g) of FTP will not be exempted from payment of applicable
Anti-dumping Duty, Countervailing Duty, Safeguard Duty and Transition
Product Specific Safeguard Duty, if any. However, imports under Advance
Authorization for physical exports are also exempt from whole of the integrated
tax and Compensation Cess leviable under sub-section (7} and sub-section (9)
respectively, of section 3 of the Customs Tariff Act, 1975 (S1 of 1975}, as may
be provided in the notification issued by Department of Revenue, and such
imports shall be subject to pre-import condition."

22.2.2 Notification No.- 79/2017 - Customs, Dated: 13-10-2017. The relevant
amendment made in Principal Notification No. 18/2015-Customs dated
01.04.2015 vide Notification No. 79/2017 - Customs, Dated: 13-10-2017 is as
under:

- Table:-

| S. | Notification ‘ Amendments
No, number and :
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| date !
|

TR (3)

‘2. | 18/2015- | In the said notification, in the opening paragraph,-
Customs, dated | {a)......

| the 1 st April,
| 2015 fuide {b) in condition (viii), after the proviso, the following

| number G.S.R. proviso shall be inserted, namely:-
254 (Ej, dated

the 1 st April,
2015}

“Provided further fthat notwithstanding anything|
contained hereinabove for the said authorisations
where the exemption from integrated tax and the
goods and services tax compensation cessleviable
thereon under sub-section (7} and sub-section (9] of |
section 3 of the said Customs Tariff Act, has
been availed, the export obligation shall be
fulfilled by physical exports only;”;

(o) ..,

{c) after condition (xi), the following conditions shall
| be inserted, namely -

“(xit) that the exemption from integrated tax and the
goods and services tax compensation cessleviable
thereon under sub-section (7) and sub-section (9) of
section 3 of the said Customs Tariff Act shall be
subject to pre-import condition;

22.3 Further, I find that Notification No0.01/2019-Cus. dated 10.01.2019
removed/omitted the ‘Pre Import condition’ laid down vide Amendment Notification
No. 79/2017- Cus dated 13.10.2017 in the Principal Notification No. 18/2015-Cus
dated 01.04.2015.

22.4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.) on the issue under consideration held that:-

“pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market”.

22.5 I find that the Importer has taken plea that meaning of phrase ‘Pre-import
Condition’ was neither defined in the FTP policy nor in the notification. I find that ‘Pre-
Import Condition’ is unambiguous word/phrase. Further, I find that the definition of
pre-import directly flows from Para 4.03 of the Foreign Trade Policy (2015-
20)|erstwhile Para 4.1.3 of the Policy (2009-14)} wherein it is said that Advance
Authorization are issued for import of inputs, which are physically incorporated in the
export goods allowing legitimate wastage. Thus, this Para specifically demands for
such physical incorporation of imported materials in the export goods. And the same
is only possible, when imports are made prior to export. Therefore, such Authorization
principally do have the pre-import condition in-built, which is required to be followed.
In the instant case, it is undisputed fact that the Importer has not complied with the
Pre-Import Condition as laid down vide Exemption Notification No. 18/2015 dated 01-
04-2015, as amended by Notification No. 79/2017-Cus, dated 13-10-2017.
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22.6 Further, I find that this issue is no longer res-integra in as much as Hon'ble
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC} has overruled judgment of Hon’ble High Court of Gujarat and has
held that pre-import condition, during October,2017 to January,2019, in Advance
Authorization Scheme was valid. Relevant Paras of the decision are as under:

69. The object behind imposing the ‘pre-import condition’ is discernible from
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few articles were
enumerated when the FTP was published, is no ground for the exporters to
complain that other articles could not be included for the purpose of ‘pre-import
condition’; as held earlier, that is the import of Paragraph 4.03(i). The
numerous schemes in the FTP are to maintain an equilibrium between
exporters’ claims, on the one hand and on the other hand, to preserve the
Revenue’s interests. Here, what is involved is exemption and postponement of
exemption of IGST, a new levy altogether, whose mechanism was being worked
out and evolved, for the first time. The plea of impossibility to fulfil ‘pre-import
conditions’ under old AAs was made, suggesting that the notifications
retrospectively mandated new conditions. The exporter respondents’ argument
that there is no rationale for differential treatment of BCD and IGST under AA
scheme is without merit. BCD is a customs levy at the point of import. At that
stage, there is no question of credit. On the other hand, IGST is levied at
multiple points (including at the stage of import) and input credit gets into the
stream, till the point of end user. As a result, there is justification for a separate
treatment of the two levies. IGST is levied under the IGST Act, 2017 and is
collected, for convenience, at the customs point through the machinery
under the Customs Act, 1962. The impugned notifications, therefore, cannot be
faulted for arbitrariness or under classification.

70. The High Court was persuaded to hold that the subsequent notification of
10-1-2019 withdrew the ‘pre-import condition’ meant that the Union itself
recognized its unworkable and unfeasible nature, and consequently the
condition should not be insisted upon for the period it existed, ie., after 13-10-
2017. This Court is of the opinion that the reasoning is faulty. It is now settled
that the FTPRA contains no power to frame  retrospective regulations.
Construing the later notification of 10-1-2019 as being effective  from 13-10-
2017 would be giving effect to it from a date prior to the date of its existence; in
other words the Court would impart retrospectivity. In Director General of
Foreign Trade &QOrs. v Kanak Exports &Ors. [2015 (15) SCR 287 = 2015 ( 326}
E.L.T. 26 (S.C.}] this Court held that :

“Section 5 of the Act does not give any such power specifically to the Central
Government to make rules retrospective. No doubt, this Section confer powers
upon the Central Government to ‘amend’ the policy which has beenframed
under the aforesaid provisions. However, that by itself would not mean that
such a provision empowers the Government to do so retrospective.”

71. To give retrospective effect, to the notification of 10-1-2019through
interpretation, would be to achieve what is impermissible in law. Therefore, the
impugned judgment cannot be sustained on this score as well.

75. For the foregoing reasons, this court holds that the Revenue has to
succeed. The impugned judgment and orders of the Gujarat High Court are
hereby set aside. However, since the respondents were enjoying interim orders,
till the impugned judgments were delivered, the Revenue is directed to permit
therm to claim refund or input credit (whichever applicable and/or wherever
customs duty was paid). For doing so, the respondents shall approach the
Jjurisdictional Commissioner, and apply with documentary evidence within Six
weeks from the date of this judgment. The claim for refund/credit, shall be
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examined on their merits, on a case-by-case basis. For the sake of convenience,
the revenue shall direct the appropriate procedure to be followed, conveniently,
through a circular, in this regard.”

22.7 I find that based on the decision of Hon'ble Supreme Court in aforesaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. 16/2023-Cus dated
07.06.2023 which is reproduced as below:

Import — Pre-import condition incorporated in Foreign Trade Policy and Handbook of
Procedures 2015-20 — Availing exemption from IGST and GST Compensation Cess —
Implementation of Supreme Court directlion in Cosmo Films case

M.F. [D.R\) Circular No. 16/2023-Cus., dated 7-6-2023

F. No. 605/11/2023-DBK/569

Government of India
Ministry of Finance (Department of Revenue)
Central Board of Indirect Taxes & Customs, New Delhi

Subiject : Implementation of Hon’ble Supreme Court direction in judgment dated
28-4-2023 in matter of Civil Appeal No. 290 of 2023 relating to ‘pre-import condition’ -
Regarding.

Attention is invited to Hon’ble Supreme Court judgment dated 28-4-2023 in matter of
Civil Appeal No. 290 of 2023 (UOI and others v. Cosmo Films Ltd.) [{2023} 5 Centax 286
(8.C.) = 2023 (72) G.S.T.L. 417 (S.C.)] rclating to mandatory fulfilment of a ‘pre-import
condition’ incorporated in para 4.14 of FTP 2015-20 vide the Central Government
(DGFT) Notification No. 33/2015-20. dated 13-10-2017, and reflected in the
Notification No. 79/2017-Customs, dated 13-10-2017, relating to Advance
Authorization scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had provided that
imports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax and compensation cess, as may be provided in the notification
issued by Department of Revenue, and such imports shall be subject to pre-import
condition.

3. Hon'ble Supreme Court has allowed the appeal of Revenue directed against a
judgment and order of Hon'ble Gujarat High Court [2019 (368) E.L.T. 337 (Guj.)]
which had set aside the said mandatory fulfilment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-import condition
requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Hon’ble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whichever applicable
and/or wherever customs duty was paid). For doing so, the respondents shall
approach the jurisdictional Commissioner, and apply with documentary evidence
within six weeks from the date of the judgment. The claim for refund/credit, shall be
examined on their merits, on a case-by-case basis. For the sake of convenience, the
revenue shall direct the appropriate procedure to be followed, conveniently, through a
circular in this regard.

5.1 The matter has been examined in the Board for purpose of carrying forward the
Hon’ble Supreme Court’s directions. It is noted that -
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(a) ICES does not have a functionality for payment of customs duties on a bill of
entry (BE) (unless it has been provisionally assessed) after giving the Out-of-Charge
{OOC]) to the goods. In this situation, duties can be paid only through a TR-6 challan.

(b) Under GST law, the BE for the assessment of integrated tax/ compensation
cess on imports is one of the documents based on which the input tax credit may be
availed by a registered person. A TR-6 challan is not a prescribed document for the
purpose.

{c) The nature of facility in Circular No. 11/2015-Cus. {for suomotu payment of
customs duty in case of bona fide default in export obligation) [2015 (318) E.L.T. (T11)]
is not adequate to ensure a convenient transler of relevant details between Customs
and GSTN so that ITC may be taken by the importer.

(d) The Section 143AA of the Customs Act, 1962 provides that the Board may, for
the purposes of facilitation of trade, take such measures for a class of importers-
exporters or catcgories of goods in order to, inter alia, maintain transparency in the
import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon’ble Court shall
have bearing on importers others than the respondents, and for purpose of carrying
forward the Hon’ble Court’s directions, the following procedure can be adopted at the
port of import (POIj :-

{a) for the relevant imports that could not meet the said pre-import condition
and are hence required to pay IGST and Compensation Cess to that extent, the
importer (not limited to the respondents) may approach the concerned
assessment group at the POI with relevant details for purposes of payment of the
tax and cess along with applicable interest.

(b) the assessment group at POI shall cancel the OOC and indicate the reason in
remarks. The BE shall be assessed again sc as to charge the tax and cess, in
accordance with the above judgment.

(c) the payment of tax and cess, along with applicable interest, shall be made
against the electronic challan generated in the Customs EDI System.

{d) on completion of above payment, the port of import shall make a notional OOC
for the BE on the Customs EDI System |so as to enable transmission to GSTN portal
of, inter alia, the IGST and Compensation Cess amounts with their date of payment
{relevant date) for eligibility as per GST provisions].

{e) the procedure specified at (a) to (d) abovce can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE shall be enabled
to be available subject to the eligibility and conditions for taking input tax credit under
Section 16, Section 17 and Section 18 of the CGST Act, 2017 and rules made
thereunder.

6.2 Further, in case such input tax credit is utilized for payment of IGST on outward
zero-rated supplies, then the benefit of refund of such IGST paid may be available to
the said registered person as per the relevant provisions of the CGST Act, 2017 and
the rules made thereunder, subject to the conditions and restrictions provided therein.

7. The Chief Commissioners are expected to proactively guide the Commissioners
and officers for ironing out any local level issucs in implementing the broad procedure
described in paras 5 and 6 above and ensuring appropriate convenience to the trade
including in carrying out consequential actions. For this, suitable Public Notice and
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Standing Order should be issued. If any difficulties are faced that require attention of
the Board, those can be brought to the notice.

22.8 Further, I find that DGFT have issued Trade Notice No. 7/2023-24 dated
08.06.2023, saying that “all the imports made under Advance Authorization Scheme
on or after 13.10.2017 and upto and including 09.01.2019 which could not meet the
pre-import condition may be regularized by making payments as prescribed in the
Customs Circular”.

22.9 Thus, from the findings and discussion in Para 22 to 22.8 above, | find that there
is no dispute that the said importer has failed to comply with the mandatory
conditions of ‘Pre-Import’ while claiming the benefit of Exemption from IGST and
Compensation Cess under Exemption Notification No. 18/2015 dated 01-04-2015, as
amended by Notification No. 79/2017-Cus, dated 13-10-2017 during the period from
October13, 2017 to January 9,2019, in Advance Authorization Scheme,

22.10. I find that importer’s plea that they have not violated the condition in FTP and
Customs Act and pre-import condition is ultra vires and thus not implementable is not
acceptable as the Hon'ble Supreme Court in the case of Union of India Vs. Cosmo
Films Ltd reported as 2023 (72) GSTL 147 (SC) have discussed exhaustively the
provisions of the Customs Act as well as the provisions of the FTP and it has been held
that pre import conditions is required to be complied with.

23. Whether the Duty of Customs amounting to Rs.82,62,368/-in the form of
IGST saved in course of imports of the goods under the subject Advance
Authorization and the corresponding Bills of Entry as detailed in the SCN,is
required to be demanded and recovered from them (invoking extended period)
under Section 28(4) of the Customs Act, 1962 read with Customs Notification
No.18/2015 dated 01.04.2015, as amended by Notification No.79/2017-Cus,
dated 13.10.2017and whether Bonds executed by Importer at the time of
import should be enforced in terms of Section 143(3) of the Customs Act, 1962,
for recovery of the Customs Duty alongwith interest?

23.1 I find that it would be worth to reiterate that the Hon'’ble Supreme Court in case
of Union of India Vs. Cosmo Films Ltd has overruled judgment of Hon’ble Gujarat High
Court and has held that pre-import conditions, during Octoberl3, 2017 to January
9,2019, in Advance Authorization Scheme was valid. Thus, [ find that the Hon'ble
Supreme Court has settled that IGST and Compensation Cess involved in the Bills of
Entry filed during October13, 2017 to January 9,2019 is required to be paid on failure
to compliance of ‘Pre Import Condition as stipulated under Exemption Notification No.
18/2015 dated 01-04-2015, as amended by Notification No. 79/2017-Cus, dated 13-
10-2017. 1 find that it is undisputed fact that said Importer has failed to fulfill and
comply with ‘Pre Import condition’ incorporated in the Foreign Trade Policy of 2015-
2020 and Handbook of Procedures 2015-2020 by DGFT Notification No. 33/2015-20
and Customs Notification No.18/2015 dated 01-04-2015, as amended by Notification
No. 79/2017-Cus, dated 13-10-2017.

23.2 It is well settled principle of law that exemption notification has to be
interpreted strictly. There are plethora of judgments pronounced by the different fora
of courts in this regard. I rely upon the following judgments:

{i) Mars Plastic & Polymers Pvt. Ltd V/s. Commr. of Customs Chennai reported at
2003 (156) E.L.T. 941 (Tri. - Mumbai), duly affirmed by the Apex court as reported
at 2003 (158) E.L.T. A275 (S.C.)) held that:
“4. We find this argument strange. It is settled law that the benefit of
establishing the eligibility to an exemption is upon the person who sets it up. This
was the law when the goods were imported. It was therefore reasonable to expect
of the importer that it substantiated the claim for exemption. It is not required that
he be invited to do so. At no such stage therefore has the claim for the exemption
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been substantiated in satisfactory evidence. The certificates of the sellers are
totally unacceptable”

(ii) Bharat Earth Movers Ltd. V/s Collr. Of C. Ex, Bangalore reported at 2001 {136)
E.L.T. 225 (Tri. - Bang.) wherein it was held :

s . condition has to be fulfilled in toto and not partially. It is the
axzomatlc principle of law that the exemption can be availed only if the
conditions specified in a particular notfn. are fulfilled in whole and even if it is
established that they have not partially fulfilled the same, the exemption
cannot be availed.
There is no room for flexibility in this regard as per the wordings employed in the
notification.”

{iii) The Hon’ble Supreme Court of india in the case of STAR INDUSTRIES Versus

COMMISSIONER OF CUSTOMS (IMPORTS), RAIGAD reported at 2015 (324) E.L.T.

656 {S.C.), held that:
“31. ... It is rightly argued by the learned senior counsel for the
Revenue that exemption notifications are to be construed strictly and even
if there is some doubt, benefit thereof shall not enure to the assessee but
would be given to the Revenue. This principle of strict construction of exemption
notification is now deeply ingrained in various judgments of this Court taking this
view consistently.

(ivy COMMISSIONER OF CUS. (IMPORT), MUMBAI Versus DILIP KUMAR &

COMPANY, reported at 2018 (361) E.L.T. 577 (S.C.), the larger bench of the Hon'ble

Supreme Court of India held that:
“41. After thoroughly examining the varicus precedents some of which were cited
before us and after giving our anxious consideration, we would be more than
Justified to conclude and also compelled to hold that every taxing statute including,
charging, computation and exemption clause {at the threshold stage) should be
interpreted strictly. Further, in case of ambiguity in a charging provisions, the
benefit must necessarily go in favour of subject/ assessee, but the same is not true
for an exemption notification wherein the benefit of ambiguity must bestrictly
interpreted in favour of the Revenue/State.
43. It is only the letter of the law and not the spirit of the law to guide
the interpreter to decide the liabtlity to tax ignoring any amount of hardship and
eschewing equity in taxation. Thus, we may emphatically reiterate that if in the
event of ambiguity in a taxation lability statute, the benefit should go to the
subject/assessee. But, in a situation where the tax exemption has to be
interpreted, the benefit of doubt should go in favour of the revenue, the
aforesaid conclusions are expounded only as a prelude to better understand
Jjurisprudential basis for our conclusion. We may now consider the decisions which
support our vieiv.

44, In HansrajGordhandas case (supra)- [AIR 1970 SC 755 = (1969) 2 SCR 253
= 1978 (2) E.L.T. J350 (S.C.)], the Constitutional Bench unanimously pointed out
that an exemption from taxation is to be allowed based wholly by the language of
the notification and exemption cannot be gathered by necessary implication or by
construction of words; in other words, one has to look to the language alone
and the object and purpose for granting exemption is irrelevant and
immaterial

45. In Parle Exports case (supra), a Bench of two-Judges of this Court
..................... pointed out the strict interpretation to be followed in interpretation of
a notification for exemption. ..............

48. Exemptions from taxation have tendency to increase the burden
on the other unexempted class of taxpayers. A person claiming exemption,
therefore, has to establish that his case squarely falls within the
exemption notification, and while doing so, a notification should be
construed against the subject in case of ambiguity.

52. To sum up, we answer the reference holding as under -

(1) Exemption notification should be interpreted strictly; the burden of
proving applicability would be on the assessee to show that his case
comes within the parameters of the exemption clause or exemption
notification.

(2} When there is ambiguity in exemption notification which is subject to strict
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interpretation, the benefit of such ambiguity cannot be claimed by the
subject/assessee and it must be interpreted in favour of the revenue.

{3) The ratio in Sun Export case (supra) is not correct and all the decisions which
took similar view as in Sun Export case {supra) stands overruled.”

23.3 Further, I find that Importer is well aware of the rules and regulation of
Customs as well as Exim Policy as they are regularly importing the goods under
Advance Authorisation and they were fully aware that the goods being cleared from
Customs was not fulfilling pre import condition as they have already filed the Shipping
Bill to this effect and goods have alrecady been exported. Thus, it proves beyond doubt
that goods imported under subject Bills of Entry were never used in the goods already
exported. Thus, I find that the Importer have suppressed the facts of export without
compliance of Pre- Import condition from the Department while filing Bills of Entry
under Advance Authorisation and evaded the payment of IGST and Compensation
cess. Further I find that by availing exemption wrongly by not completely disclosing
the facts and misguiding the Department, is sufficient ground to invoke extendable
period, as held by the CESTAT, Bangalore Bench in the case of Bharat Earth Movers
Ltd. Versus Collector of C. Ex., Bangalore, reported at 2001 (136) E.L.T. 225 (Tri. -
Bang.).

“Exemption wrongly availed by not completely disclosing the facts and

misguiding the Department - Extended period invokable”

I further rely upon the judgment of the Hon’ble Patna High Court in the case of Tata
Iron and Steel Co. Ltd. Versus Union of India and Others, 1988 (33) E.L T. 297 (Pat.),
wherein the Hon'ble Court held that:

“31. ............ It is not necessary to observe that there was fraud or collusion on
the part of the company, but il is obvious that there was as least mis-statermnent
and wilful suppression of facts. The petitioner was not entitled to the benefit of
the exemption notification. It is not open to the petitioner to take up the position
that it could not have conceded iwhat it was contesting,............ namely, that a
crane had been manufactured. The facts are so obvious that the petitioner was
required to declare it specially vihen the department and the assessee work on
self assessment scheme. I have not the least doubt that the five-year rule must
rule this case. The steps, therefore, for realisation of the duty are obuviously within
time. The stand of the petitioner in regard to the bar of limitation must be
squarely rejected.”

23.4 In view of the forgoing paras, I find that extended period in the present case is
rightly invoked and therefore differential Customs Duty amounting to
Rs.82,62,368/-is required to be recovered under Section 28(4) of the Customs Act,
1962 along with applicable interest under Section 28AA of the Customs Act,1962.

23.5 Further, without prejudice to the demand under Section 28 (4) of the
Customs Act,1962, [ find that in the present case, the importer has also filed Bond
under Section 143 of the Customs Aci, for the clearance of imported goods under
Advance Authorization availing the benefit of exemption under Customs Notification
No.18/2015 dated 01-04-2015, as amended by Notification No. 79/2017-Cus, dated
13-10-2017. Sub Section (1) of Section 143 explicitly says that “Where this Act or any
other law requires anything to be done before a person can import or export any goods
or clear any goods from the control of officers of customs and the [Assistant
Commissioner of Customs or Deputy Commissioner of Customs/ is satisfied that having
regard to the circumstances of the case, such thing cannot be done before such import,
export or clearance without detriment to that person, the [Assistant Commissioner of
Customs or Deputy Commissioner of Customs| may, notwithstanding anything contained
in this Act or such other law, grant leave for such import, export or clearance on the

Pagc 34 of 46



person executing a bond in such amount, with such surety or security and subject to
such conditions as the [Assistant Commissioner of Customs or Deputy Commissioner of
Customs] approves, for the doing of that thing within such time after the import, export
or clearance as may be specified in the bond”. On perusal of language of the Bonds
filed by the Importer, I find that conditions are explicitly mentioned in Bond. The
wording and condition of Bond inter alia is reproduced below:

WHEREAS we, the obligor (s) have imported the goods listed in annexure-1 availing
customs duty exemption in terms of the notification of the Government of India in
Ministry of Finance (department of revenue) No.018/2015 dated 01.04.2015
(hereinafter referred to as the said Notification) against the Advance License No.
(hereinafter as the license) for the import of the goods mentioned there in on the terms
and conditions specified in the said notification and license.

NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:-

1. I/We, the obligor(s) fulfill the conditions of the said notification and shall
observe and comply with its terms and condition.

2.We the obligor shall observe all the terms and conditions specified in the
license.

3.

4...

5.We, the obligor, shall comply with the conditions stipulated in the said Import
& Export Policy as amended from time to time.

O....

It is hereby declared by us, the obligor(s) and the Government as follows:-

1. The above written Bond is given for the performance of an act in which the public
are interest.

2.The Government through the commissioncr of customs or any other officer of
the Customs recover the same due from the Obligor(s) in the manner laid sub-
section (1)of the section 142 of the customs act,1962.

23.6 I find that no time limit is prescribed for recovery of any liability in case of Bond
filed under Section 143 (1) of the Customs Act, 1962 as it is continuous liability on the
part of the importer to follow the conditions prescribed in the Bond. I find that the said
importer is obliged to follow the conditions of the Bond. Therefore, I find that by
filing the Bond under Section 143, said Importer is obliged to pay the consequent duty
liabilities on noncompliance/failure to fulfill the conditions of the Notification.
Therefore, 1 find that without prejudice to the extended time limit envisaged under
Section 28 (4) of the Customs Act, 1962, said Importer is liable to pay differential duty
alongwith interest without any time limit. Therefore, | find that without prejudice to
the Provisions of Section 28 (4) of the Customs Act, 1962, the Bond is required to be
enforced under Section 143 (3) of the Customs Act, 1962 for the recovery of differential
Customs Duty of Rs.82,62,368/-alongwith intcrest.

23.7 The importer has contended that imposition of interest on the proposed
demand is wholly without jurisdiction and illegal as IGST on imports is leviable under
Section 3(7) of the Customs Tariff Act and there is no statutory provision providing for
levy of interest in case of delayed payment of duty under the Customs Tariff Act and
therefore interest as proposed is not leviable. In this regard, I find that based on the
discussions in the foregoing paras, I have alrcady held that the demand in the present
case is recoverable from them under the provisions of Section 28(4) of the Customs
Act, 1962. Section 28AA ibid provides that when a person is liable to pay Duty in
accordance with the provisions of Section 28 ibid, in addition to such Duty, such
person is also liable to pay interest at applicable rate as well. Thus the said Section
provides for payment of interest automatically along with the Duty
confirmed/determined under Section 28 ibid.
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23.8 Further, Section 28AA ibid provides that when a person is liable to pay Duty in
accordance with the provisions of Scction 28 ibid, in addition to such Duty, such
person is also liable to pay interest at applicable rate as well. Thus the said Section
provides for payment of interest automatically along with the Duty
confirmed/determined under Section 28 ibid. | have already held that Customs Duty
amounting to Rs.82,62,368/-is liable to be recovered under Section 28({4) of the
Customs Act, 1962. Therefore, I find that differential Customs Duty of Rs.82,62,368/-
is required to be demanded and recovered as determined under Section 28 (8) of the
Customs Act, 1962 alongwith Interest under Section 28AA of the Customs Act, 1962.

23.9 1 find that, it is not in dispute that the importer had imported the goods
claiming the benefit of Notification No.18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notification No.18/2015 dated 01.04.2015 says
that “(iv) that in respect of imports madc before the discharge of export obligation in
full, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materials in respect
of which the conditions specified in this notification are not complied with, together
with interest at the rate of fifteen per cent per annum from the date of clearance of the
said materials;”.

23.10 The importer has also placed reliance on the judgement of Hon. Bombay
High Court in the case of Mahindra and Mahindra Ltd. vs. The Union of India and Ors.
WP No. 1848 of 2009 decided on 15.9.2022. They contested that Duty and interest is
not liable to be paid and relied on the decision of Hon’ble Mumbai High Court in case
of Mahindra & Mahindra v. Union of India, 2022 {10) TMI 212 wherein penalty and
interest demanded was set aside in the absence of provision under Section 3 for
Additional Duty of Customs, Section 3A for Special Additional Duty under the
Customs Tariff Act, 1975 or Section 90 of the Finance Act, 2000 that created a charge
in nature of penalty or interest. They have further stated that this judgement has been
affirmed by Hon. Supreme Court and the Special Leave Petition filed by the Union of
India has been dismissed by order dated 28.7.2023 passed in Special Leave Petition
(C) No. 16214 of 2023 and therefore the judgement is binding on the Department and
therefore the entire proposed imposition of interest and penalty is wholly without
jurisdiction and deserves to be dropped. I find that this contention is not acceptable as
the said decision is with regard to pre-GS'l' era. Period covered in the said decision was
November’2004 to January’2007 and period covered in present case is 13.10.2017 to
09.01.2019. Said decision of Mahindra & Mahindra Ltd reported in (2023} 3 Centax
261 {(Bom) relied on by the importer is distinguishable on following grounds.

» In the instant case, IGST has been demanded under Section 28 of the Customs
Act, 1962 as well as by enforcement of Bond under Section 143 of the Customs
Act, 1962, In this case, the imporier has executed Bond before the proper
officer binding himself to pay duty alongwith interest in case the importer fails
to comply with the condition of Bond. As the importer failed to fulfil the
condition of the bond i.e failed to comply with mandatory ‘pre-import’ condition
specified under the Notification, therefore, the importer is liable to pay duty
alongwith interest in terms of the conditions of the Bond as specified under
Section 143 of the Customs Act. 1962.

In the case of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper officer.

¢ In the case of Mahindra & Mahindra Ltd, the issue under dispute was charging
Section for interest and penalty. According to the Department, the charging
Section for imposition of CVD, SAD & Surcharge was Section 12 of the Customs
Act, 1962. Hon'ble Court held that charging section for imposition of CVD, SAD
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& Surcharge was Section 3(1) of Customs Tariff Act, 1975, Section 3(A} of
Customs Tariff Act, 1975 and Section 19 (1) of the Finance Act,2000
respectively which did not have provisions for imposition of penalty and
interest.

In the instant case, the demand of IGST has been made in termms of
provision of IGST Act, 2017 and the charging Section for IGST on import is
Section 5(1} of the IGST Act, 2017.Relevant Para of Section 5(1) of the IGST
Act, 2017 is re produced as under:

“SECTION 5. Levy and collection.

(1) ..

Provided that the integrated tax on goods f[other than the goods as may be
notified by the Government on the recommendations of the Council] imported into
India shall be levied and collected in accordance with the provisions of section
3 of the Customs Tariff Act, 1975 {51 of 1973) on the value as determined under
the said Act at the point when duties of customs are levied on the said goods
under section 12 of the Customs Act, 1962 (52 of 1962).”

« Honble Supreme Court in the case of Cosmo Films Ltd has held that “IGST is
levied under the IGST Act, 2017 and is collected, for convenience, at the
customs point through the machinery under the Customs Act, 1962.”

23.111 alsco find that Hon'ble Supreme Court on 11-3-2016 dismissed Civil Appeal
filed by Atul Kaushik (Oracle India Ltd} reported in Oracle India Put Ltd. v.
Commissioner - 2016 (339) E.L.T. A136 (5.C.)] against the CESTAT Final Order Nos.
A/52353-52355/2015-CU(DB) dated 29-7-2015 as reported in 2015 (330} E.L.T. 417
(Tri.-Del.) (Atul Kaushik v. Commissioner) holding that “ We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
Tribunal”. Relevant Para of the decision of Final Order Nos. A/52353-52355/2015-
CU(DB) dated 29-7-2015 of CESTAT reported in 2015 (330} E.L.T. 417 (Tri.-Del.} (Atul
Kaushik v. Commissioner} is re-produced as under:

“16. The appellants have also contended that penalty, interest and confiscation cannot
be invoked in respect of evasion of countervailing duty (levied under Section 3 of the
Customs Tariff Act, 1975} on the ground thal the provisions relating to these aspects
have not been borrowed into Section 3 of the Customs Tariff Act, 1975. In support of the
principle that the penalty cannot be levied in the absence of penalty provision having
been borrowed in a particular enactment, the appellants cited the judgments in the case
ofKhemka& Co. (supra) and Pioneer Silk Mills Put. Ltd. (supra). We are in agreement
with this proposition and therefore we refrain from discussing the said judgments. The
appellants also cited the judgment in the case of Supreme Woollen Mills Ltd. (supra),
Silkone International (supra) and several others to advance the proposition that penalty
provisions of Customs Act were not applicable to the cases of non-payment of anti-
dumping duty and that the same principle is applicable with regard to leviability of
interest {India Carbon Ltd. {supra) and V.V.S. Sugyar (supraj]. We have perused these
judgments. Many of them dealt with Anti-durnping duty/Special Additional Duty (SAD)
leviable under various sections (but not Section 3) of Customs Tariff Act, 1975 and in
those sections of the Customs Tariff Act, 1975 or in the said Act itself, during the
relevant period, there was no provision to apply to the Anti-dumping duty/SAD the
provisions of Customs Act, 1962 and the rules and regulations made thereunder
including those relating to interest, penalty, confiscation. In the case of Pioneer Silk Mills
(supraj, the duty involved was the one levied under the Additional Duties of Excise
{Goods of Special Importance} Act, 1957 and its Section 3(3) only borrowed the
provisions relating to levy and collection from the Central Excise Act, 1944 and in view
of that it was held that the provisions relating to confiscation and penalty could not be
applied with regard to the duties collected under the said Act of 1957. None of these
Jjudgments actually deal with the CVD levied under Section 3 of the Customs Tariff Act,
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1975. The impugned countervailing duty was levied under Section 3 of Customs Tariff
Act, 1975. Sub-section (8) of Section 3 of the said Act even during the relevant period
stipulated as under : -

“S. 3(8) The provisions of the Customs Act, 1962 and the rules and regulations made
thereunder, including those relating to drawbacks, refunds and exemption from duties
shall, so far as may be, apply to the duty chargeable under this section as they apply in
relation to the duties leviable under that Acl.”

It is evident from Section 3(8} of the Customs Tariff Act, 1975 quoted abeove that all the
provisions of Customs Act, 1962 and the rules and requlations made thereunder have
been clearly borrowed into the said Section 3 to apply to the impugned CVD and so it is
cbvious that provistons relating to (inc. penalty and interest contained in Customs Acl,
1962 are expressly made applicable with regard to the impugned countervailing duty.
We must, however, fairly mention that in case of Torrent Pharma Ltd. v. CCE. Surat,
CESTAT set aside penalty for evasion of Anti-dumping dutu, CVD and SAD {para 16 of
the judgmert] on the ground that pencal provisions of Customs Act, 1962 had not been
borrowed_in the respective _sections of Customs Tariff Act, 1975 under which these
duties were levied, but this decision of CESTAT regarding CVD suffered from a fatal
internal contraction inasmuch as CESTAT itself in para 14 of the said judgment had
expresselu taken note of the facl that vide Section 3{8} of the Customs Tariff Act, 1975,
the provisions of Customs Act, 1962 and the rules and requlations made thereunder had
been made applicable to CVD charged funder Section 3 of Customs Tariff Act, 1975). In
the light of this analysis, we hold that this contention of the appellant is legally not
sustainable.”

Thus, the said order of Tribunal has been affirmed by the Hon’ble Supreme Court
whereas Special Leave Petition in casc of Mahindra & Mahindra Ltd bearing Diary No,
18824/2023 has been dismissed by Hon’ble Supreme Court holding that “No merit
found in the Special Leave Pectition”. Whereas, the Hon’ble Supreme Court has
dismissed the Civil Appeal filed by Oracle India Pvt. Ltd (AtulKaushik) against the
CESTAT Final Order Nos. A/52353-52355/2015-CU(DB) dated 29-7-2015.

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Hon’ble Three Judges Bench
held as under:

“The effect of non-speaking order of dismissal without anything more indicating the
grounds or reasons of its dismissal must by necessary implication be taken to have
decided that it was not a fit case where special leave should be granted. It may be due
to several reasons. It may be one or more. It may also be that the merits of the award
were taken into consideration and this Court felt that it did not require any interference.
But since the order is not a speaking order it is difficult to accept the argument that it
must be deemed to have necessarily decided implicitly all the questions in relation to the
merits of the award.”

The dismissal of special leave pelition by the Supreme Court by a non-speaking order of
dismissal where no reasons were given does not constitute res judicata. All that can be
said to have been decided by the Court is that it was not a fit case where special leave
should be granted.”

24, Whether the Subject goods having assessable value of Rs.4,24,03,735/-
(Rupees Four Crore, Twenty Four Lakh, Three Thousand, Seven Hundred and
Thirty Five only) imported through ICD Khodiyar under the subject Advance
Authorization as detailed in the Annexure-B to the Notice, should be held liable
for confiscation under Section 111{o) of the Customs Act, 1962:
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24.1 Show Cause Notice proposes confiscation of the impugned imported goods
under Section 111(0) of the Customs Act, 1962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this Act
or any other law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was sanctioned by the proper
officer, would come under the purview of Scction 111(o) of Customs Act, 1962. As
discussed above and relying on the decision of Hon'ble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that pre-import condition, during October,2017 to
January,2019, in Advance Authorization Scheme was valid, [ find that the Importer
has failed to comply with the pre-import conditions as stipulated under Notification
No.18/2015 dated 01-04-2015, as amended by Notification No. 79/2017-Cus, dated
13-10-2017 and therefore, imported goods under Advance Authorization claiming the
benefit of exemption Notification No. No.18/2015 dated 01-04-2015, as amended by
Notification No. 79/2017-Cus, dated 13-10-2017 are liable for confiscation under
Section 111(o) of the Customs Act,1962.

[ rely on the decision of the Hon'’ble Bombay High Court in the matter of Unimark
Remedies Ltd. Vs. Commr. Of Cus. (Export Promotion), Mumbai, reported in 2017
(355) E.L.T. 193 (Bom.), wherein it is held that:

94, The goods are liable to confiscation when they are imported
relying on exemption notification, but that exemption is subject to a condition.
If that condition is not observed, the Hon’ble Supreme Court held that the goods
are liable to confiscation. The power of the custorns authorities is held to be absolute.
In these circumstances, we do not find that the appellants can escape from the judgment
in the case of Sheshank Sea Foods Put. Ltd. (1996 (88] E.L.T. 626 (S.C.)/”

24.2 As the impugned goods are found liable to confiscation under Section 111 {o) of
the Customs Act, 1962, I find it necessary to consider as to whether redemption fine
under Section 125(1} of Customs Act, 1962 can be imposed in lieu of confiscation in
respect of the imported goods, which arc not physically available for confiscation.
Section 125 (1) of the Customs Act, 1962 reads as under:-

“125 Option to pay fine in lieu of confiscation -

(1} Whenever confiscation of any goods is authorised by this Act, the officer
adjudging it may, in the case of any goods, the importation or exportation whereof
is prohibited under this Act or under any other law for the being in force, and shall,
in the case of any other goods, give to the owner of  the goods [or, where such owner
is not known, the person from whose possession or custody such goods have been
seized,] an option to pay in lieu of confiscation such fine as the said officer
thinks fit...”

24.3 | find that the importer has wrongly availed the benefit of Notification
No.18/2013 dated 01-04-2015, as amended by Notification No.79/2017-Cus, dated
13-10-2017 and further imported goods have been cleared after the execution of Bond
for the clearance of the imported goods under Advance Authorization. I rely on the
decision in the matter of Weston Components Ltd. v. Collector reported as 2000 {115)
E.L.T,. 278 (S.C.) wherein Hon’ble Supreme Court has held that:

“It is contended by the learned Counsel for the appellant that redemption fine
could not be imposed because the goods were no longer in the custody of the
respondent-authority. It is an admitted fact that the goods were released to the
appellant on an application made by it and on the appellant executing a bond. Under
these circumstances if subsequently it is found that the import was not valid or that
there was any other irregularity which would entitle the customs authorities to
confiscate the said goods, then the mere fact tha! the goods were released on the bond

Page 39 of 46




being executed, would not take away the power of the customs authorities to levy
redemption fine “

24.4 | find that even in the casc where goods are not physically available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2018 (009) GSTL
0142 (Mad) wherein the Hon’ble High Court of Madras has observed interalia in
Para 23 as under:

“ 23.The penalty directed against the importer under Section 112 and the fine
payable under Section 125 operale in two different fields. The fine under Section 125
is in lieu of confiscation of the goods. The payment of fine followed up by payment of
duty and other charges leviable, as per sub-section (2) of Section 125, fetches relief
for the goods from getting confiscated. By subjecting the goods to payment of duty
and other charges, the improper and irregular importation is sought to be regularised,
whereas, by subjecting the goods to payment of fine under sub-section (1) of Section
125, the goods are saved from getting confiscated. Hence, the availability of the
goods is not necessary for imposing the redemption fine. The opening words of
Section 125, "Whenever confiscation of anu aoods is authorised by this Act ....",
brings out the point clearly. The power lo impose redemption fine springs from the
authorisation of confiscation of goods provided for under Section 111 of the Act. When
once power of authorisation for confiscation of goods gets traced to the said Section

111 of the Act, we are of the opinion that the physical availability of goods is not so
much relevant.The redemption fine is in fact to avoid such consequences flowing from
Section 111 only. Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their physical availability does not have any significance for
imposition of redemption fine under Section 125 of the Act. We accordingly answer

question No. (ii1).”

24.5 Hon’ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported in 2020 (33) G.S.T.L. 513

(Guj.}, has held interalia as under:-
7]

174. ...... In the aforesaid context, we may refer to and rely upon a decision of
the Madras High Court in the case of M/s. Visteon Automotive Systems v. The Customs,
Excise & Service Tax Appellate Tribunal, C.M.A. No. 2857 of 2011, decided on 11th
August, 2017 {2018 (9) G.S.T.L. 142 (Mad.)], wherein the following has been observed in
Para-23;

“23. The penalty directed against the importer under Section 112 and
the fine payable under Section 125 operate in two different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The payment of fine
followed up by payment of duty and other charges leviable, as per sub-section
(2} of Section 125, fetches relief for the goods from getting confiscated. By
subjecting the goods to payment of duty and other charges, the improper and
irregular importation is sough! to be regularised, whereas, by subjecting the
goods to payment of fine under sub-section (1) of Section 125, the goods are
saved from getting confiscated. Hence, the availability of the goods is not
necessary for imposing the redemption fine. The opening words of Section
125, “Whenever confiscation of any goods is authorised by this Act....”, brings
out the point clearly. The power to impose redemption fine springs from the
authorisation of confiscation of goods provided for under Section 111 of the
Act. When once power of authorisation for confiscation of goods gets traced to
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the said Section 111 of the Act, we are of the opinion that the physical
availability of goods is not so much relevant. The redemption fine is in fact to
avoid such consequences flowing from Sectiori 111 only. Hence, the payment

of redemption fine saves the goods from getling confiscated. Hence, their
physical availability deoes not have any significance for imposition of
redemption fine under Section 125 of the Act. We accordingly answer question

No. (iti}. “

175. We would like to follow the dictum as laid down by the Madras High

Court in Para-23, referred to above.”

24.6The importer has contended that the goods had already been imported and
cleared for home consumption and werc never scized by the authorities and therefore
they cannot be confiscated. In this regard, 1 find that the ratio of decision rendered by
Hon'ble Tribunal Mumbai in case of ApcolnfratechlPuvt. Ltd. v. Commissioner reported
as 2019 (368} E.L.T. 157 (Tri.-Mumbai) affirmed by the Hon’ble Supreme Court
reported as 20109 (368) E.L.T. A49 (5.C.)] is squarely applicable to the present case as in
the said decision it has been held as under :

7. Heard both the sides and perused the records of the case. We find that the
appellant M/s. Apco had imported the “llot mix plant” under Notification No.
21/2002-Cus. Sr. No. 230. It is apparent from the facts of the case that the plant
was never utilized as provided under the conditions of the notification. The
contention of the appellant that they were eligible for multiple road constrsites
does not mean that the condition of the notification has been followed. In  fact

the plant was never used for such contracts as canvassed by the appellant
during the importation of goods and claiming exemption. The appellant has not
adduced single evidence that they have followed the conditions of the notification.
They declared that they had contracts awarded by the State of U.P wherein the
imported plant would be used. Howecver they never used the said imported
equipments in State of U.P. for construction of road. Instead they used the plant
as a sub-contractor in State of Rajasthan and Tamil Nadu, but even in these
cases also they were not named as sub-contractor in the contract awarded for
construction of road. As per the conditions of the exemption notification, an
importer can claim the benefit of exemption provided they are named as sub-
contractor for construction of road. [Zven this condition was not satisfied. It
clearly shows that the appellant never complied with the conditions of
the exemption notification and has knowingly violated the conditions.
We also find that since the conditions of the notification were not
complied with and from the facts of the case it is very clear that the
same were never intended to be complied with, we hold that the
impugned order confirming demand, penalties and confiscation of goods
has been rightly passed. We also find that the officers had handed over the
plant for safe custody after seizure and the same could not have been used
without permission from the department. lauving violated the conditions of Section
110 safe keeping by using the plant even after seizure makes the appellant liable
for penalty under Section 117 of C.A. 1962. Further we find that Shri Anil Singh,
Managing Director was fully aware about the benefits likely to accrue by availing
ineligible notification and wuse of muchine and therefore in such case his
complicity in deliberate violation of the condition of notification is apparent.
However in case of Shri V.S. Rao, Chicf Manager (F & A), we find that he was
only concerned with the taxation matler (o the extent of availing benefit of
exemption notification and was not concerned/connected with the decision to use
machine and his role in violation of condition is also not visible. We are therefore
of the view that he cannot be burdened with penalty. Resultantly, in view of our
above findings, we uphold the impugned order inasmuch as it has confirmed
demand, confiscation of goods and penalties against M/s. Apco and Shri Anil
Singh. However the penalty itmposed upon Shri V.S. Rao is set aside. The
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impugned order is modified (o the above extent. The appeals filed by M/s.
Apcolnfratech and Shri Anil Kumar Singh is rejected and the appea! filed by Shri
S.V. Rao is allowed.

In the present case, it is clearly apparent that the importer/noticee never complied
with the conditions of the exemption notification and has knowingly violated the
conditions. The importer has knowingly clcared the imported goods without observing
obligatory condition of Pre Import’ as envisaged under Notification No.18/2015 dated
01.04.2015, as amended by Notilication No.79/2017-Cus, dated 13.10.2017. In view
of the above, the impugned goods imported without observing obligatory condition of
“Pre-import” as envisaged in the aforementioned notification are rightly liable for
confiscation. The importer/noticce has contested that there being no prohibition or
restriction imposed on the import of the said goods, the proposal to confiscate the said
goods under the provisions of section 111 (d) of the said Act is not tenable. I find the
contention factually incorrect in as much as the section 111 (d) of the Act is not
invoked for confiscation of the subject goods in the present case.

24.7 In view of the above, I find that rcdemption fine under Section 125 (1) is liable
to be imposed in lieu of confiscation of the subject goods having assessable value of
Rs.4,24,03,735/- under the subject Advance Authorization as detailed in the SCN.

25. Whether Penalty should be imposed upon them under Section 114A of the
Customs Act, 1962, for improper importation of goods availing exemption of
Notification and without observance of the conditions set out in the notification,
and also by reasons of misrcprescntation and suppression of facts resulting in
non-payment of Duty, which rendered the goods liable to confiscation under
Section 111(o) of the Customs Act, 1962,

25.1. I find that demand of differential Customs Duty totally amounting to
Rs.82,62,368/-has been made under Section 28(4} of the Customs Act, 1962, which
provides for demand of Duty not levied or short levied by reason of collusion or wilful
mis-statement or suppression of lacts. Hence as a naturally corollary, penalty is
imposable on the Importer under Scction 114A of the Customs Act, which provides for
penalty equal to Duty plus interest in cascs where the Duty has not been levied or has
been short levied or the interest has not been charged or paid or has been part paid or
the Duty or interest has been erroncously refunded by reason of collusion or any wilful
mis statement or suppression of facts. In the instant case, the ingredient of wilful mis-
statement and suppression of facts by the importer has been clearly established as
discussed in foregoing paras and hence, 1 find that this is a fit case for imposition of
penalty equal to the amount of Duty plus interest in terms of Section 114A ibid.

25.2 I find that ingredients of Scction 114A of the Customs Act,1962 have been
discussed in Para 14.5 of the SCN. The show cause notice gives sufficient materials
and the evidences on the basis of which the importer/noticee is liable for penal action
under Section 114A of the Customs Act,1962. I find that as per Section 114A,
imposition of penalty is mandatory once the elements for invocation of
extended period is established. Hon'ble Supreme Court in the case of Grasim
Industries Ltd. V. Collector of Customs, Bombay [(2002) 4 sec 297=2002 (141)
E.L.T.593 (S.C.})] has followed the samc principle and observed:

"Where the words are clear and there is no obscurity, and there is no
ambiguity and the intention of the legislature is clearly conveyed, there is
no scope for Court to take upon itself the task of amending or altering the
statutory provisions.” (para 10).

25.3 1find that in present case, importer has evaded the payment of IGST by way of
suppression of facts and wrongly availed the benefit of exemption Notification No.
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18/2015 dated 01.04.2015, as amended by Notification No. 79/2017-Cus, dated
13.10.2017 for clearance of imported goods under Advance Authorization and did not
fulfill the “Pre-lmport’ condition as stipulated in Notification No.18/2015 dated
01.04.2015, as amended by Notification No0.79/2017-Cus, dated 13.10.2017 and
thereby short paid the duty. Therefore, Importer is liable for penalty under Section
114A of the Customs Act, 1962.

26. Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, 1962:

I find that fifth proviso to Section 114A stipulaies that “where any penalty has been
levied under this section, no penalty shall be levied under Section 112 or Section 114.”
Hence, I refrain from imposing penalty on the importer under Section 112 {a} and 112
(b) of the Customs Act, 1962.

27. Further, I find that in their defence reply, the importer/noticee stated that
consequent to the judgement of Hon'ble Supreme Court in the case of Union of India
Vs. Cosmo Films Ltd., they had approached the jurisdictional officer vide letter dated
12.06.2023, for re-calling and re-assessment of the bills of entry. After re-assessment
of the said two Bills of Entry, the entire amount of IGST along with interest has been
paid by them as per the details furnished during Personal hearing held on 01.04.2024.
The importer/noticee has furnished 1he payment challan No.2044582536 dated
03.07.2023 towards payment of duty and interest of Rs.80,59,281/- i.r.o. Bill of Entry
N0.3808541 dated 30.10.2017 and challan No.2044582526 dated 03.07.2023 towards
payment of duty and interest of Rs.73,48,211/- ir.o. Bill of Entry No.3903047 dated
07.11.2017 during the course of personal hearing. Further, as per the verification
report received from ICD Khodiyar vide e-mail dated 17.04.2024, the payment against
the above two Bills of Entry were found as Duty of Rs.43,72,232/- and Interest of
Rs.36,87,049/- 1r.0.3808541 dated 30.10.2017 and Duty of Rs.39,89,138/- and
Interest of Rs.33,59,073/- 1.r.0.3903047 dated 07.11.2017. In view of the above, I find
that the noticee had paid the amount of Rs.83,61,370/- (Rs.43,72,232/- + Rs.
39,89,138/-) against their Customs duty liability and amount of Rs.70,46,122/-
(Rs.36,87,049/- + Rs.33,59,073/- against their interest liability.

28 I find that the ratic of case laws rclied upon by the importer in support of their
contentions are not squarely applicable to the facts and circumstances of the present
case. | have gone through the facts of the case laws relied upon by the importer and
compared the same with the factual details of the present case in hand. I find that
there is quite difference in the facts and circumstances of their own case. In addition
to the other facts and circumstances, the judgment of the Hon’ble Supreme Court in
the case of Union of India Vs. Cosmo Films Lid reported as 2023 (72) GSTL 147 (SC)is
the major point which distinguish the issue involved in the present case viz-a-viz the
issue involved in the case laws relied upon by the noticee. In this regard, I would like
to rely on the judgment of the Hon’ble Supreme Court of India in the case of Escorts
Ltd. Versus Commissioner Of Central Excise, Delhi-II, reported at 2004 {173}
E.L.T, 113 {S8.C.), wherein the Hon'ble apex court cbserved that:

“10. Circumstantial flexibility, one addilional or different fact may make a world
of difference between conclusions in two cases. Disposal of cases by blindly
placing reliance on a decision is not proper.”

Further reliance is placed on the judgment of the Hon’ble Apex court in case of
‘Collector of Central excise, Calcutta Vs Alnoori Tobacco Products’
(2004(170)ELT 135 SC), where it was obscrved by the Hon’ble Apex Court-
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29,

“11.Courts should not place reliance on decisions without discussing as to how
the factual situation fils in with the fact situation of the decision on which reliance
is placed. Observations of Couiis are neither to be read as Euclid’s theorems nor
as provisions of the statuic and that ioo taken out of their context. These
observations must be read in the context in which they appear to have been
stated. Judgments of Courts are not to be construed as statutes. To
interpret words, phrases and provisions of a statute, it may become
necessary for judges to embark into lengthy discussions but the
discussion is meant to explain and not to define. Judges interpret
statutes, they do not interpret judgments. They interpret words of
statutes; their words are not to be interpreted as statutes. In London
Graving Dock Co. Ltd. v. Horton (1951 AC 737 at p. 761}, Lord Mac Dermot
observed :
“The matter cannot, of course, be settled merely by treating the
ipsissimavertra of Willes, J as though they were part of an Act of
Parliament and applying the rules of interpretation appropriate thereto.
This is not to detract frcm the great weight to be given to the language
actually used by that most distinguished judge.”

12.In  Home Office v. Dorset Yacht Co. [1970 (2) All ER 294] Lord Reid said,

“Lord Atkin’s speech......... is not to be treated as if it was a statute

definition. It will require qualification in new circumstances.” Megarry, J

in (1971) 1 WLR 1062 observed: “One must not, of course, construe even a

reserved judgment of Russell L.J. as if it were an Act of Parliament.” And,

in Hermington v. British Railwryys Board (1972 (2) WLR 537] Lord Morris said .
“There is always peril in treating the words of a speech or judgment as
though they are words in a legislative enactment, and it is to be
remembered that judicial utterances made in the setting of the facts of a
particular case.”

13.Circumstantial flexibility, one additional or different fact may make
a world of difference between conclusions in two cases. Disposal of cases
by blindly placing reliance on a decision is not proper.

14.The following words of Lord Denning in the matter of applying precedents
have become locus classicus .
“Each case depends on its own facts and a close similarity
between one case and another is not enough because even a
single significant detail may alter the entire aspect, in deciding
such cases, one should avoid the temptation to decide cases (as
said by Cordozo) by matching the colour of one case against the
colour of another. To decide therefore, on which side of the line a case
falls, the broad resemblance to another case is not at all decisive.”
ok aiek E
“Precedent should be followed only so far as il marks the path of justice,
but you must cut the dead wood and trim off the side branches else you
will find yourself lost in thickets and branches. My plea is to keep the
path to justice clear of obstructions which could impede it.””

In view of my findings in the paras supra, I pass the following order:

wORDER::

a) I confirm the Duty of Cusioms amounting to Rs.82,62,368/-(Rupees
Eighty Two Lakh, Sixty Two Thousand, Three Hundred and Sixty Eight
only)in the form of IGST saved in course of imports of the goods through
ICD Khodiyar under the subject Advance Authorization and the
corresponding Bills of Entry &s detailed in the SCN, and order recovery of
the same from M/s. Bodal Chemicals Ltd. in terms of the provisions of
Section 28(4) of the Customs Act, 1962 along with applicable interest under
Section 28 AA of the Customs Act, 1962;
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b) I order to appropriate the amount of Rs.82,62,368/-deposited/paid by M/s.
Bodal Chemicals Ltd. against their aforesaid confirmed Duty and to
appropriate the amount of Rs.70,46,122/-deposited/paid by M/s. Bodal
Chemicals Ltd. against their aforesaid confirmed interest.

¢} I hold the subject goods having assessable value of Rs.4,24,03,735/-
(Rupees Four Crore, Twenty Four Lakh, Three Thousand, Seven
Hundred and Thirty Five) imported by M/s. Bodal Chemicals Ltd.
through ICD Khodiyar under the subject Advance Authorizations detailed in
the Notice liable for confiscation under Section 111(o) of the Customs Act,
1962.However, 1 give them the option to redeem the goods on payment of
Fine of Rs.8,00,000/- (Rupees Eight Lakh only) under Section 125 of the
Customs Act, 1962;

d) I impose a penalty of Rs.82,62,368/-(Rupees Eighty Two Lakh, Sixty
Two Thousand, Three Hundred and Sixty Eight only) on M/s. Bodal
Chemicals Ltd. plus penalty equal to the applicable interest under Section
28AA of the Customs Act, 1962 payable on the Duty demanded and
confirmed at (a) above under Section 114A of the Customs Act, 1962.
However, in view of the first and second provise to Section 114A of the
Customs Act, 1962, if the amount of Customs Duty confirmed and interest
thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty-five percent of the
Duty, subject to the condition that the amount of such reduced penalty is
also paid within the said period of thirty days;

e) I refrain from imposing penalty on M/s. Bodal Chemicals Ltd. under
Section 112 (a) of the Customs Act, 1962 for the reasons discussed in para
26 supra:

f) I order to enforce the Bonds executed by M/s. Bodal Chemicals Ltd., at the
time of imports under the subject Advance Authorizations, in terms of
Section 143(3) of the Customs Act, 1962, for recovery of the Customs Duty
alongwith interest as mentioned at {a) above.

29. This order is issued without prejudice to any other action that may be taken under
the provisions of the Customs Act, 1962 and Rules/Regulations framed thereunder or
any other law for the time being in force in the Republic of India.

30. The Show Cause Notice No. VIII/10-33/ICD-KHOD/O&A/HQ/2021-22 dated
19.10.2022 is disposed off in above terms.

(Shiv Kumar Sharma)
Principal Commissioner

DIN-20240471MNOOOO666B56

F.No.VIIl/10-33/ICD-KHOD /O&A/HQ/2021-22 Date: 17.04.2024
By Speed Post/e-mail/Notice Board

To

M/s Bodal Chemicals Ltd

Plot No. 123-124, Phase-1, GIDC, Vatva,
Ahmedabad, Gujarat - 382445
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Copy to:-

1. The Principal Chief Commissioner of Customs, Ahmedabad Zone, Ahmedabad
for information please.

2. The Deputy Commissioner of Customs, ICD Khodiyar, Ahmedabad for
information please.

3. The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on Official website of Customs Commissionerate, Ahmedabad.

L/.« Guard file.
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