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sTreerffiq/ oate of Order
cnffi'ffi/Date of Issue :

f{t-<gqr<{rrf. eu-mqrtm,
Shiv Kumar Sharma, Principal Commissioner

:17.O4.2024
17.04.2024

Err-.rqrftT :-
Passed by :-

{c adRsr riiqr :

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-O9-2O24-25 d.ated. L7.O4.2024
in the case of M/s. Boda1 Chemicals l,td., Plot No. 123-724, Phase-I, GIDC, Vatva,
Ahmedabad 382445.

ft'{ qft (trq fr a-q yR ffi qrfr t, 3-q 4fuTd r+ir } ftg ft : rjw r<r< ft vrft { r1

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. sq 3{reer t amw +$ S qft {q eartcr ff cTfr + f,r+ *rr{ } dtda trt"{r {q,, sfir< aJ6 \rq
++tq-( 3rffitq qrqrff+-(ur, Wqil{rq.'ft'a +} rq BTresI * fr-Ed erfrq;n< r+-m tr ffiq
q6rq-fi ffi-et, trlqr sft+, s<cr eJq qri frErf,( erffiq q|{rfdq-{oT, (q-ft riGq, E-gqrft
rr++ , ffim {rK Tq + +rg t, ffier. {rr<, 3rqrtz{T, srilil{r<-38o oo+ +1 qditra tft
qGcr

2. Any person deeming himself aggrLcved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd Floor, Bahuma1i Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabctd - 380004.

s. so erfi-q vrrq {. ft.q.s t Erfuf, fi qrfi qGSr csqr trqr eJE+ (Bifi-q lffi, t982
+F-Tc 3 tsqG.{q (2) tftfttrEqfutdm(Fflffiftqqr(tr s+ erfi-qfrqrccfr-dt
ilft-d ftqr qrq ilr ftq 3{resr h ftr"a a+'{ 6I .r€ €}, s€.fi fi r,rft fr rftqY tq'fr ft qd
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3. The Appeal should be hled in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, I982. It sha_11

be filed in quadruplicate and shall be accompanied by al equal number of
copies of the order appealed against (one of which at least shall be certi{ied
copy). All supporting documents of the appeal should be forwarded rn
quadruplicate.

4. 3dfq fr'qii azqt ;n E-qror \rq erftq h enerrc crrft.r t, srt cfui t flft-q fi -$qnft dqr sq+
qTrT iss qrtqr * ftta 3Tft{ ft,rt €I, s-qtrr trr Eilf,r O rRct €qqc fi qFIfr g+i fr +r-fr
+r\r{ffirftI6cfrffi;t

4. The Appeal including the statement of facts and the grounds of appeal shal1 be
frled in quadruplicate and shall be accompanied by an equal number of copies
of the order appealed against (one of which at least shall be a certificd copy.)

s. erfiq 6r qra affi err+r ffi t tr.n \ra E+ d-l*F q-q ftff rfi epr+r G-+rur + ft-{r 3rfim +
onoir t tcs qN + trd fur{ m-c{r qGq qt tq onuii * rqrt+nc mqift-o ru+r qGqr

5. The form of appeal shali be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consr:cutively.

o tEq' #qr {q qffft+q, t962 ff srru t2s t } svfl-eit + dil{fir ftErfftfr ftq Bq Frrr+ q(

fi-6 Rr{ t, s-{r + Rffi fi {r$q-fd +6 ff qner { qmrftfi<ur ft fta h v6r++ tft'+rr< * a-rc

T( teift-d qiq grrc * qftq Br<r ft qr(,"ft dqr r{ qtrr grrc alffd * sq{ } qr?d iE-fl ftql
qfqrrTl

6, The prescribed fee under the provisions of Section 729A of the Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of aly
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

7. {q qresr h ft'6d frcr-Ttr, s-flr-< cJqd q'i t{rd- qfi-Sq;qrqrftl+-{nT t U..+ h 7.5% q-{i

sJe6 3rrr{r sJ-s \r{ {rqr{r 6T G={l( t qrffir {-tqrdr s{t rft6 grrr+r * flit ft-qr< t ts-ffsr

t6Erqs-G3rfi-dftqrcrdfitr

7. An appeal against this order shall lie before the Tribunal on payment of 7.Sok of
the duty demanded where duty or duty arrd penalty are in dispute, or penalty,
where penalty alone is in dispute".

8, qFrrFFr tl-m wl*ftry, 1870 + siilfd frerifud ftq a-lvn Tiq-fl frq rrq qriq fi ffi qr

i+qs qFndq {t4' Eq,e e-iTr +dr Tfftqr
8. The copy of this order attached therein should bear an appropriate court fee

stamp as prescribed under the Court Fees Act, 1870.

Subject: - Show Cause Notice File No. VIII/ 10-33/ICD-KHOD/O&A lHQl2O2l-
22 dated, L9.LO.2O22 issued by the Commissioner of Customs, Customs,
Ahmedabad to M/s. Bodal Chemicels Ltd., Plot No. 123-124, Phase-I, GIDC,
Vatva, Ahmedabad 382445.
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M/s. Bodal Chemicals Ltd., .rn importer having IEC No. 0888008406 arrd
having their registered office at Plot No. 123-124, Phase-I, GIDC, Vatva, Ahmedabad,
Gujarat - 382445 (hereinafter referred to as 'the Importer'or 'the Noticee for the sake
of brevity)are engaged in the import of Caustic soda flakes for manufacture of Vinyl
Sulphoneeaster, Acid black 210 etc. through ICD Khodiyar, without pal.rnent of
Customs Duty under cover of Advalce Authorization, on the strength of the subject
notification and availed benefit oI exemption from payment of IGST and/or
Compensation Cess on the goods so imported as per the provisions of Customs
Notification No.18/201S-Cus dated 01.04.2015,as amended by the Customs
Notification No.79 /2077-Cus dated 13.1O.2077 -

2. Whereas in C&AG's Draft Performalce Audit Report dated 06.10.2020 on
Advance Authorisation Scheme it has been observed that M/s. Boda-l Chemica-1s
Ltd. (importer), had imported input materials without payrnent of Duty of Customs
under cover of Advalce Authorization no. 810139597issued by regional Directorate
General of Foreign Trade (hereinafter referred to as DGFT). While executing such
imports, the importer availed beneirt of exemption extended by Notification No.
18/2015-Cus dated 01.04.2015, as amended by the Customs Notihcation No.
79 /2O77-Ctts dated 13.10.2077, ar,d did not pay arry Customs Duty in the form of
Integrated Goods & Service Tax (IGST) levied under Sub-section (7) of Section 3 of the
Customs Tariff Act, 1975, on such input materia-ls at the time of import. However,
such exemption was extended subject to condition that the person willing to avail
such benefit should comply with pre-import condition and the finished goods should
be subjected to physical exports on1y.

2.L C&AG's Draft Performance Audit Report on Advalce Authorisation Scheme
observed that M/s. Boda.l Chemicals Ltd. (impofter)availed such exemption in respect
of two Bill of Entries covering under Advance AuthorizationNo.8101395987, but while
going through the process of such imports and corresponding exports towards
discharge of export obligation, they failed to comply with the pre-import condition, as
demanded under the said Notification No.79/2017-Cus dated 13.10.2017, that
extended such conditiona-1 exemption. Pre-import condition simply means that the
goods should be imported prior to commencement of export to enable the exporter to
manufacture Iinished goods, which could be subsequently exported under the same
Advance Authorization for discharge of Bxport Obligation.

2.2 Accordingly, importer was requested by the Superintendent of Customs
(lmports), ICD Khodiyar for production of documents in connecti.on with the imports
pertaining to the two Bill of Entries No. 3903047 and 3808541fi1ed by M/s. Bodal
Chemicals Ltd. which were pointed in the C&AG's Draft Performance Audit Report.
Shri Bharat Shinde, Authorized Signatory of the said Company vide letter dated
28.O9.2022 have submitted the required information. The summary of the details are
as under:-

Table-l
Advance Authorization ecific No, & date of the Bill of En aud first Shi ltl BiII

Sr.
No AA Date BE Date First SB No SB Date

25.O7.2017

2

3903047

22.12.2016

07 .1L .2017 2993332 22.12.2016

2.3 Under the Advalce Authorization No. 810139597,in respect of the Bi1ls of Entry
Nos.3903047 arrd 3808541 which are pointed in the C&AG's Draft Performance Audit
Report, they made exports first beforc imports were made. Quite naturally, they did
not manufacture the goods which were exported under the subject Advarce
Authorization corresponding to the said Shipping Bi1ls, out of the Duty-free materials
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2993332

AA No BE No

30.ro.2077810139597 3808541



imported under the subject Advarce Authorization. Therefore, the materials which
were exported against those Shipping Bills, wcre not manufactured of the Duty-free
materials imported under the Advance Authorization in question. This pnma facie
resulted in non-compliance of the pre-import condition.

2.4 Further, the details study of the data submitted by the importer revealed the
following: -

Table-2

St.
No

AA No AA Date

First
Shippin

C BtU
No.

First
Shipping
Bill date BE No BE Date Taxable

Value Rs.

IGST
Exemption

Rs.

I 8 r0 r 39597 25.O1.2017 2993332 22.12.20 t6 380854 r 30.10.2017
2217 3242 4320464

2 2993332 22.t2 2016 3903047 07.11.20t7 20230153 3941904

4262364TOTAL

2.5 As evident from Table-2above, the importer has violated such pre-import
condition, leading to non-pa],'rnent of IGST in 02 (two) Biils of Entry under cover of
which imports were made involving IGST amount of Rs.82,62,368/-.

Following provisions oflaw are relevant to the Show Cause Notice
a) Para 4.03 of the Foreign Trade Policy (2015-20);
b) Para 4.05 ofthe Foreign Trade Policy (2015-20);
c) Para 4.13 of the Foreign Trade Policy l2O 15-20);
d) Para 4.74 of the Foreign Trade Policy (2015-20);
el 9.2O of the Foreign Trade Policy 12O15-2O);
fl Para 4.27 of the Hartd Book of Procedures (2O15-2Ol;
g) Section 2(e) of the Foreign Trade (DR) Act, 1992;
h) DGFT Notilication No. 33/2015-20 dated 73.10.2017;
i) DGFT Notilication No. 31/2013 (RE-2013) dated 01.08.2013;
j) DGFT Circular No. 3/2013 (RE-2013) datcd, 02.08.2013;
k) Notihcation No 18/201S-Customs dated 01.04.2015;
l) Notilrcation No 79/2O17-Customs dated 13.10.2017;
m) Section 17 of the Customs Act, 1962;
n) Section 46 (4) of the Customs Act, 7962;
o) Section 1 I 1(o) of the Customs A,cl, 19621
p) Section I 12(a) of the Customs Act;
q) Section 124 of tbe Customs Act, 1962;

a) Para 4.O3 of the Forergtl Ita4glollgyl2o lJ zqblet:e$e states thqt :-

An Aduance Authori.sation is ssued to atlow rlutg free import of tnputs, tuhich are
phg sicallg incorporated in export product (making normal allowance for u.tastage). In
addition, fuel, oiL, energy, catalgsts which are consum.ed/ utiLised to obta.in export
product, mag aLso be alloued DGFT, bg means of Public Notice, mag excLude ong
product(s) from puruieut of Aduance Authon-sation.

4.O5 Eltgible Applicant / Export / Supplg
(a) Aduance Authorisation can be i-ssued. e.ither to a manufacturer exporter or
mercltant exporter tied to supporting manufacturer.
(b) Aduance Authorisotion for pharmaceutical products manufactured through Non-
Infinging (NI) process (a-s indicated in paraaraph 4.18 of Hondbook of Procedures)
shaLl be i.ssued to manufacturer exporter onlA.
(c) Aduance Authorisation shall be issued for:
(i) Physical export (including export to SEZ);
(ii) Intermediate suppla; and/ or
(iii) Supply of goods to tlte categoies m.enttoned in paragraph 7 02 (b), @, (e), A, b)

and (h) of thb FTP. (iu) Supplg of'stores'on board of foretgn goirlg uesseL / aircraft,
subject to conditiDn that there is specifb Standard Input Output Norms in respect of
ttem suppLied.

3
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c) Para 4.73 Foreiqn Trad.e Policu eO15-2O) inter-alia states that:-

4. 13 Pre-import condition in certain cases-

O DGFT mag, bg Notifrcation impose pre-import condition for inputs under this
Chapter.

(it) Import items subject to pre-import conditbn are li,sted in Appendix 4J or wtll be
as ind-icated in Standard Input Output Norms (SION).

d.) Para 4.74 Foreiqn Trad,e Policu (2O75-2O inter-d.lia st@tes thdt :-

4.14 Detaib of Duties exempted-

Imports under Aduance Authori.sation are exempted from pogment of Bosic Custom-s
Dutg, Additional Custom,s Duty, Educotion Cess, Anti-dumping Dutg, Counteruailing
Dutg, Safeguard Dutg, Transition Product Specific Safeguard Dutg, whereuer applicable.
Import against supplies couered under paragraph 7.O2 (c), (d.) and (g) of FTP will not be
exempted- from pagment of applicable Anti-dumping Dutg, Counteruailing Dutg,
Safeguord Dutg and Transition Product SpectJic Safeguard Dutg, if ony. Hou.teuer,
imports under Aduance Authorbation for phgsical exports are also exempt from uhole of
the integrated tax and Compensation Cess leuiable under sub-section (7) and sub-
sectbn (9) re spectiuelg, of section 3 of the Custorns Tariff Act, 1975 (51 of 1975), as maA
be prourd.ed in the noffication i-ssued bg Department of Reuenue, and such tmports shall
be subject to pre-import condition. lmports against Aduance Authorisattons for physical
exports are exempted from Integrated'fox and Compensation Cess upto 31.03.2018
only.

e) Para 9.2O Foreiqn Trade Policu 2O75-2O) inter-alia states tha.t :-

9.20
"Export" is as defrned in F"f (D&R) Act, 1992, as amended from time to time

fl 4.27 Exports/Supplies in o,nticipotlon or subsequent to issue of a.n
Authorisation.

(a) Exports / supplies mnde from the date of EDI generated file number for an Aduance
Authoisation, maA be accepted towards dbcharge of EO. Shipping / Supplg
document(s) should be endorsed u.tith File Number or Authorisation Nuntber to establish
co-relatton of exports / supplies with Authorisation issued. Export/ supplg document(s)
slrculd also contain details of exempted materials/ inputs consumed.

(b) If appLbation i.s approued, authoisation shall be i.ssued bo.sed on input / output
norms in force on the date of receipt of appltcation bg Regianat Authority. If in the
interuening peiod (i.e. from date o[ ftling of applbation and date of bsue of
authonsation) the norms get changed, the authorization will be bsued in proportion to
prouisional exports / supplies already made till ang amendment in norm.s is notified. For
remaining exports, Policg / Procedures in force on date of bsue of authorisatipn shall be
appticable.

(c) Tle export of SCOMET item.s shall not be pennitted against an Authorisatbn until ond
unless the requisite SCOMET Authori.sation is obtained bg the applirant.

(d) Exports/ supplies made in anticipation of authorisatinn shall not be eligible for inputs
with pre-tmport condition.

il Section 2(e) o;f the Forelgn Trad.e (DR) Act, 7992 stdtes that :-

h) Notification No.33/2015-2O2O Neu.t De\hi,
Dated: 13 October, 20 17
Subject: Amendments in Foreign Trade Policg 2015-2O -reg
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(iii) Import of d-rugs from unregbtered sources shall haue pre-import condition.

(e) "tmport" and 'export" m.eans respecttuetg binging into, or taking out of, India ang
goods bg land, sea or air;



S.O. (E): In exercise of pouers conferred bg Section 5 of FT pAfl Ac| 1992, read u.ttth
paragroph 1.02 of the Foreign Trade Policg, 2015-2020, as amended from ttme to time,
the Central Gouernment herebg makes folLou.tingl amend.nlents in Foreign Trode PoLicy
2O15-2O. 1. Para 4.14 is amended to read o.s under: "4.14: Detaits of Duties exempted
Imports under Aduance Authorisatton are exempted from poyment of Basic Customs
Dutg, Addttional Customs Dutg, Education Cess, Anti-dumping Dutg, Counteruailing
Duty, Safeguard Duty, Transition Product Specific Safeguard Dutg, uhereuer appltcable.
Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of FTP u-.till not be
exempted from pagment of applicable Anti-dumping Dutg, Counteruailing Duty,
Safeguard Dutg and Transition Product Specilic Safeguard Dufu, if any. Hotueuer,
imports under Aduance Authorization for physical exports are also exempt Jrom uhole of
the integrated tax and Compensation Cess lcuiable under sub-section (7) and sub-
sectbn (9) respectiuelg, of section 3 of the Cuslorn.s Tanff Ac[ 1975 (51 of 1975), as mag
be prouided in the notification issued bg DeparTment of Reuenue, and such imports sholl
be subject to pre-import condition. "

i) NOTTFTCATTON NO. s1 (RE-2O13)/ 2OO9-2o14
NEW DWHI, DATED THE 7.t August,2073

In exercise of pou.ters conferred bg Section 5 of the Foreign Trade
(Deuelopment & Regulation) Act, 1992 (No.22 of 1992) read u.tith paragraph 1.2 of
the Foreign Trade Polbg, 2009-2014, the Centrat Gouemment herebg notifies the
foltouing amendments in the Foreign Trade I'olicg (FTP) 2OO9-2014.
2. After para 4.1.14 of FTPanewpara4.l.lSisinserted.
"4.1.15 Whereuer SION permits use of either (a) a generic input or (b) alternatiue
inputs, unless the name of the specific input(s) [ulltich has (haue) been used in
manufactuirLg the export productl geLs tdbated / endorsed in the releuant
shipping bill and these inputs, so endorsed. mntch the desciption in the releuant
bill of entry, the concerned Authori.sation will not be redeemed. In other words, the
name/ desciption of the input used (or to be used) in the Authonsation must matclt
exactlg the name/ desciption endorsed ln the shipping bill. At. the ttme of
dbcharge of export obLigation (EODC) or aL the time of redemption, RA shall alloru
only tlwse inputs whirh haue been specificat!.g indbated in the shipping bill. "
3. Para 4.2.3 of FTP i.s being amenrled bg adding the phrase "4.1.14 and
4.1.15" in ploce of "and 4.1.14". The ameruled para u.tould be as under:
"Prouisiors of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4. 1.15 of FTP shall be
applicable for DFIA holder."

Effect of this Notification: Inputs actuallg used in manufacture of the
export product should onlg be imported under the authori-sation. SimilarLg inputs
achtatLg imported must be used in tlrc export product. Thb has to be established
in respect of euery Aduance Authorisatian / DFIA.

j) Policg Circular No.O3 (RE-2O13)/2OO9-2O14
Dated. the 2nd August, 2073

Notification No.3 t has been issued on I st /\ugust, 20 13 which stipulates "inputs
actuallg used in manufacture of the expoa product should onlg be imported under
the authorisation. Simitarlg inputs actuallA imported must be used Ln the export
product." Accordinglg, the earli.er Policg CirctLlor No.3O dated 10.10.2005 becomes
infrucfuous and hence stands withdrau-n.

2. ThA is to retterate that dutg frt:e import of inputs under Duty
Exemption/ Remission Schemes under Chapter-4 of FTP shall be guided bg the
Notificotion No. 31 issued on I .8.2O13. Hence ang claification or notificotion or
communication issued bg thi-s Dtrectorate on thi.s matter uhbh may be repugnant to
thi.s Notifbation shall be deemed to haue been superseded to the extent of such
rePugnanca.

Notification No.- 7a/2O75 - Customs, Dated: O7-O4-2O75-

G.S.R. 254 (E).- In exercise of the powers confcrred by sub-section (1) of section 25 of
the Customs Act, 7962 (52 of 79621, the Central Government, being satisfied that it is

4.

k)
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Subject: Withdrauat of Poticy Circular No.3O dated 1O.1O.2OO5 on Importability of
Alternatiue inputs allowed as per SION.



necessa4/ in the public interest so to do, hereby exempts materials imported into India
against a va-1id Advance Authorisation issued by the Regional Authority in terms
of paragraph 4.03 of the Foreign Trade Policy (hereinafter referred to as the said
authorisation) from the whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) ald from
the whole of the additional duty, safeguard duty, transitional product specific
safeguard duty and anti-dumping duty leviable thereon, respectively, under sections
3, 88, 8C ard 9,{ of the said Customs Tariff Act, subject to the following conditions,
namely:-
(i) that the said authorisation is produced before the proper officer of customs at
the time of clearalce for debit;
(ii) that the said authorisation bears,-
(a) the name ald address of the importer ald the supporting malufacturer in cases

where the authorisation has been issued to a merchalt exporter; and

(b) the shipping bill number(s) and date(s) and description, quantity and value of
exports of the resultartt product in cases where import takes place a-fter fulfillment of
export obligation; or
(c) the description ald other specifications where applicable of the imported materia.ls

and the description, qualtity and value of exports of the resultant product in cases
where import takes place before fulfillment of export obligation;
(iii) that the materia-1s imported correspond to the description ard other

specifications where applicable mentioned in the authorisation ard a:'e in terms of
para 4.12 of the Foreigrr Trade Policy and the value and quantity thereof are within
the limits specified in the said authorisation;
(i") that in respect of imports made before the discharge of export obligation in

fu11, the importer at the time of clearalce of the imported materials executes a bond
with such surety or securitSz and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand arr a-mount equal to the duty
leviable, but for the exemption contained herein, on the imported materia-1s in respect
of which the conditions specihed in this notification are not complied with, together
with interest at the rate of fifteen percent per annum from the date of clearance of the
said materials;
(v) that in respect of imports made a-fter the discharge of export obligation in

ful1, if facility under rule 18 (rebate of duty paid on materials used in the manufacture
of resultant product) or sub-ru1e (2) of rule 19 of the Central Excise Rules, 2OO2 or of
CENVAT Credit under CENVAT Credit Ru1es, 2004 has been availed, then the importer
shai1, at the time of clearalce of the imported materiais furnish a bond to the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the case may be,
binding himself, to use the imported materials in his factory or in the factory of his
supporting manufacturer for the malufacture of dutiable goods and to submit a
certifrcate, from the jurisdictional Central Excise officer or from a specified chartered
accountant within six months from the date of clearance of the said materia-1s, that the
imported materia,ls have been so used:
Provided that if the importer pays additional duty of customs leviable on the imported

materia-ls but for the exemption contained herein, then the imported materia-ls may be
cleared without furnishing a bond specified in this condition and the additional duty
of customs so paid sha-1l be eligible for availing CENVAT Credit under the CENVAT
Credit Ru1es, 2004;
(vi) that in respect of imports made after the discharge of export obligation in fu11,
arrd if facility under rule 18 (rebate of duty paid on material.s used in the marufacture
of resultant product) or sub-ru1e (2) of rule 19 of the Central Excise Ru1es, 2OO2 or of
CENVAT credit under CENVAT Credit Ru1es, 2004 has not been availed and the
importer furnishes proof to this effect to the satisfaction of the Deputy Commissioner
of Customs or the Assistant Commissioner of Customs as the case may be, then the
imported materials may be cleared without furnishing a bond specihed in condition (v);
(vii) that the imports and exports are undertaken through the seaports, airports or

through the inland container depots or through the lald customs stations as
mentioned in the Table 2 annexed to the Notification No.16/ 2015- Customs dated
01.04.20i5 or a Special Economic Zone notified under section 4 of the Specia-1
Economic Zones Act, 2OO5 28 of 2005):
Provided that the Commissioner of Customs may, by special order or a public notice
arld subject to such conditions as may be specified by him, permit import and export
through arry other sea-port, airport, inlzrnd container depot or through a land customs
station within his jurisdiction;
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(viii) that the export obligation as specified in the said authorisation (both in value
and quantity terms) is discharged within the pcriod specified in the said authorisation
or within such extended period as may be gralted by the Regional Authority by
exporting resultant products, manufactured in India which are specified in the said
authorisation:
Provided that al Advance Intermediate authorisation holder shall discharge export

obligation by supplying the resultant products to exporter in terms of paragraph 4.05
(c) (ii) of the Foreign Trade Policy;
(ix) that the importer produces evidence of discharge of export obligation to the

satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulfillment of export obligation, or within such extended penod as the said
Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case
may be, may allow;
(x) that the said authorisation sha.ll not be transferred and the said materials

sha.ll not be transferred or sold;
Provided that the said materials may be transferred to a job worker for processing
subject to complying with the conditions specllied in the relevant Central Excise
notifications permitting transfer of materials for job work;
Provided further that, no such transfer for purposes ofjob work sha-1I be effected to

the units located in areas eligible for area based exemptions from the lery of excise
duty in terms of notification Nos. 32/1ggg-Central Excise dated O8.O7.1999,
33/ 1999-Central Excise dated O8.O7.7999, 39/2OO1- Central Excise dated
31.07.2001, 56l2OO2- Central Excise dated )4.71,.2OO2, 57 l2OO2- Central Excise
dated 14. 11.2OO2, 49/2OO3- Central Excise dated 10.06.2003, 50l2OO3- Central
Excise dated 10.06.2003, 56/2OO3- Central Dxcise dated 25.06.2003, 71l03- Central
Excise dated 09.09.2003, 8/2OO4- Central Excise dated 21.O1.2OO4 and 20/2OO7-
Central Excise dated 25.O4.2OO7;
(xi) that in relation to tlie said authorisation issued to a merchant exporter, arry
bond required to be executed by the importer in terms of this notification shail be
executed jointly by the merchalt exporter and the supporting manufacturer binding
themselves jointly and severally to comply with the condjtions specified in this
notihcation.

u Notification No. 79/2O77 - Customs. Dated: 13-1O-2O17-

Central Gouemment, on being satisfied that it i.s necessary in the public interest so to do,
made the follouting further am.endments in each of tle notifications of the Gouemment of
India in the Mini.strg of Finance (Department of Reuenue), specifi.ed in column (2) of the
Table beloLu, in the monner as specified in the corresponding entrg tn column (3) of the
satd Table:-

-: Table:
Amendments

In the said. notiftcation,- (a) in the opening
paragraph, after clause (ii), the follou-ting shall be
inserted, namely:- "(iit) the uhole of tntegrated tox
and the goods and seruices tox compensation cess
leuinble thereon under sub-sectinn (7) and sub-
sectinn (9) of section 3 of the said Customs Taiff Act:
Proui.ded that the exemption from integrated tox and
the goods and seruices tax compensation cess sirall
be auailable up to the 31st March, 2O18."; (b) in the
Explanatnn C (il), for the words "Houeuer, the
follouing categoies of supplies, shal| al.so be
counted touards futfilrnent of export obligation:", the
uords "Hou.teuer, in outhorisations where exemption
from integrated tax and goods and seruice tox
compensation cess es not auailed, the follou,ting
categori.es of supplies, shall abo be counted tou.)ards

ment o ort obli ation: " shall be substituted

S,

No.

I

Notifrcation
number and
date

I 16/ 20t5-
Customs, dated
the 1 st Apit,
2O 15 [uide
number G.S.R.
252(E), dated
the 1 st Apil,
201sl

2

the l stA

18/ 201s-
Customs, dated

In the said. nottfication, in the opening paragraph,-
(a) for the words, brackets, frgures and letters 'from
the u-thole o the additional du leuiable thereon
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2O 1 5 [uide
number G.S.R.
254 (E), dated
the 1 st Apil,
201s|

m) Section 77 17) of the Custom.s Act. 7962 read.s as:-

ISECTION 17. Assessment of duty. - (1) An importer enteing ang imported goods
under section 46, or an exporter enteing any export goods under section 50, shall,
soue as othend,se prouided in section 85, sefassess the dutg, if any, leuinble on
such goods.

(2) The proper offtcer mag ueify the entries made under section 46 or section 5O
and the sefassessment of goods refened to in sub-section (1) and for thi,s
purpose, examine or test anA imported goods or export goods or such part thereof
as mag be necessary.

Prouid-ed that the selection of cases for ueiftcation shall pimarilg be on the basb
of risk eualuation through appropiate selection citeia.

(3) For the purposes of ueification under sub section (2), the proper officer may
require the importer, exporter or any other person to produce any document or
information, u-thereby the dutg leuiable on the imported goods or export goods, as
the case mag be, can be ascertained and thereupon, the importer, exporter or such
other person shall produce such document or fwnish such informotion.

(4) Where it i.s found on ueification, examination or testing of the goods or
otllenise thot the sefl assessment is not done conectlg, the proper offtcer maA,
without prejudice to any other ctction u.lhich may be taken under thi-s Act, re-
assess the dutg leuiable on such goods.

under sub- 2 sections (1), (3) and (5) of section 3,
safeguard duty leuiable thereon under section 88
and anti-dumping dufu leuiable thereon under
section 9A", the words, brackets, figures and letters
"from the uhole of the odditional dufu leuiable
thereon under sub-sections (1), (3) and (5) of section
3, integrated ta-x leuiabte thereon under sub-section
(7) of sectton 3, goods and seruices to:c. compensation
cess leuioble thereon under sub-sectinn (9) of sectton
3, safeguard duty leuiable thereon under section 88,
counteruailing dufu leuiabte thereon under section 9
and anti-dumping dutg leuiable thereon under
section 9A" shall be substituted;

(b) in condition (uiii), after the prouiso, the following
prouiso shall be inserted, namely:-

"Prouided further thot notuithstanding angthing
contained hereinaboue for the said outhori-sations
u-there the exemption from integrated tox and the
goods and seruices tox compensation cess leuiable
thereon under sub-section (7) and sub-section (9) oJ
section 3 of the sald. Customs Tarlff Act, has
been auailed., the export obligation shall be
fulfilled bg phgsical exports onlg;";

(c) after condition (xt), the following condittons shall
be inserted, nomely :-

"(xii) that the exemption from integrated tox and the
goods ond seruices tcLx compensation cess leuiabte
thereon under sub-section (7) and sub-section (9) of
section 3 of the soid Castoms TarilJ Act shall be
subject to pre-import condltion;

(xiii) that the exemption from integrated tax and the
goods and seruices tax compensation cess leuiable
thereon under sub-section (7) o.nd sub-sectton (9) of
section 3 o.f the said. Custom.s Tariff Act shall

to the 37st March, 2O78.".be auailable
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(5) Where anA re-assessment done under sub-section (4) i.s contrary to the self-
assessmenf done bg the importer or exporter and in ca.ses other than those uhere
tle importer or exporter, as the co,se mag be, confirm.s his acceptance of the said
re- assessment in uiting, the proper offtcer shall pass a speaking order on the re-
assessment, within fifteen dags from the date o.f re-asse.ssment of the bi\l of entry
or the shipping bilt, as the case maA be.

Explonation.- For the remouaL of doubts, it is herebg declared that in co,ses u.there
an importer has entered any imported goods under section 46 or an exporter has
entered onA export goods under section 5O before the date on u.thich the Finance
Bill" 2O1 1 receiues the o.ssent of the President, such imported goods or export
goods shalL continue to be gouerned bg thc proubions of section 17 a-s it stood
immediatelg before the date on u.thich such assent is receiued.

n) Section 46 14) of the Customs Act, 7962 read.s as:-

"The importer uhile presenting a Bill of Entry, sholl make and subscibe Lo a declorotion
os to tlrc truth of the contents of such btll o[ entry and shall, in support of such
decloration, produce to the proper officer the inuobe, if anA, relating to the imported
goods. . ... .."

o) Section 7 7 7 (o) of the Customs Act, 1962 inter alia stipulates-

" 111. Confiscafan of improperlg imported goods, etc. -_
The follouing goods brought from a place outsi.de Indin shall be tiable to confrscatbn: -

(o) ang goods exempted, subject to ang condition, from dutg or any prohibition in respect
of the import thereof under this Act or any other laut for the time being in force, in respect
of u.thtclt the condition i.s not obserued unless the non-obseruance of the condition was
sancttoned bg the proper ofJicer;"

P) Further section 172 o;f the Customs Act, 7962 prouid.es .for penal action
and. inter-alia stipulates:-

Ang person shalL be liable to penaLtg for improper importation of goods,-
(a) uho, tn relahon to ang goods, does or omits to do ang act u.thich act or ombsion

wouLd rend.er such goods liable to confiscahon under section 111, or abets the doing
or omission of such an act, ... ..... -.... -..

s) Section 724 of the Customs Act, 7962 inter alia stipulates :-

No order conftscating ang goods or imposing ang penalty on anA person shalL be made
under thb Chapter unless the ouner of the goods or such person

(a) is giuen a notice in u-riting with the pior approual of the offtcer of customs not
below the rank of an Assistant Commi-ssbner of Custom-s, informing him of the grounds
on u.thbh it i.s proposed to confiscote the goods or Lo impose a penaltA;

(b) i.s giuen an opportunity of moking a representation in witing uithin such
reasonabLe time as mag be spectfied in the nolice against the grounds of confiscation or
imposition of penaltg mentioned therein; and

(c) is giuen a reasonable opporLunitg of bein1l he ard in the matter :

4. Imposition of two conditions for availing the IGST exemption in
terms of Notification No. 79l2Ol7-Cus dated \3-LO-2O171-

4,L Whereas Advance Authorization are issued by the Directorate General of
Foreign Trade (DGFT) to importers for import of various raw materials without
palment of Customs Duty and the said export promotional scheme is governed by
Chapter 4 of the Foreign Trade Policy (2O15-2O), applicable for the subject case and
corresponding Chapter 4 of the Hand Book of Procedures (2015-20). Prior to GST
regime, in terms of the provisions of Para 4.14 ol the prevailing Foreign Trade Policy
(2015-20), the importer was allowed to enjoy bcnefit of exemption in respect of Basic
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Customs Duty as well as Additional Customs Duties, Anti-dumping Duty and
Safeguard Duty, while importing such input materials under Advarice Authorization.

4.2 With the introduction of GST w.e.f. 01.07.2017, Additiona-1 Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods ald Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additiona-1 Duties of Customs. Accordingly,
Notification No.26 /2017 -Customs dated 29rhJune 2077, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. It was a conscious decision to impose IGST at the time
of import, however, at the same time, importers were allowed to either take
credit of such IGST for pa5,'rnents of Duty during supply to DTA, or to take
refund of such IGST amount within a specihed period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2O18 dated
30.06.2017. It is pertinent to note here that while in the pre-GST regime,
blanket exemption was allowed in respect of all Duties leviable when goods
were being imported under Advance Authorization, contrary to that, in post-
GST regime, for imports under Advance Authorization, the importers were
required to pay such IGST at the time of imports and then they could get the
credit of the same.

4.4 Therefore, by issuing the subject Notification No.79/2017-Cus dated
73.).O.2077, the Government of India amended inter-a-1ia Notification No.18/201S-Cus
dated 01.04.2015, and extended exemption from the payment of IGST at the time of
import of input materials under Adva-nce Authorization. But such exemption was not
absolute. As a rider, certain conditions were incorporated in the subject Notification.
One being the condition that such exemption cal only be extended so long as exports
made under the Advalce Authorization are physical exports in nature ald the other
being the condition that to avail such benefit one has to fo11ow the pre-import
condition.

5, The Director General of Foreign Trade, in the meanwhile, issued one
Notification No.33/2O15-2O dated 13.1O.2O17, which amended the provision of
Pata 4.74 of the Foreign Trade Policy 12O15-2O), to incorporate the exemption from
IGST, subject to compliance of the pre-import and physical export conditions. It
is pertinent to mention, that the principal Customs Notification No.18/201S-Cus,
being an EXIM Notification, was amended by the Noti{ication No.79/2017-Cus dated
73.70.2077, in taldem with the changed Policy by integrating the same provisions for
proper implementation ofthe provisions ofthe Foreign Trade Policy (2O15-2O).

5.1 Therefore, conscious legislative intent is apparent in the changes made in
the Foreign Trade Policy l2OL5-2Ol and corresponding changes in the relevant
Customs Notifications, that to avail the benefit of exemption in respect of Integrated
Goods ald Service Tax (IGST), one would require to comply with the following two
conditlons: -

i) All exports under the Advance Authorization should be physical exports,
therefore, debarring aly deemed export from being considered towards
discharge of export obligation;

ii) Pre-import condition has to be followed, which requires materials to be
imported first a-nd then be used for manufacture of the finished goods,
which could in turn be exported for discharge ofEO;
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4.3 However, subsequently, the Govemment of India decided to exempt imports
under Advance Authorization from payment of IGST, by introduction of the Customs
Notilrcation No. 79 /2077 dated 13.10.2017. However, such exemption from the
payment of IGST was made conditional. The said Notification No.79 /2077 dated
).3.7O.2O77, was issued with the intent of incorporating certain changes/ amendment
in the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advalce Authorization. The said
Notifrcation stated that the Centra-1 Government, on being satisfied that it is necessary
in the public interest so to do, made the following further amendments in each of the
Notihcations of the Government of India in the Ministry of Finarce (Department of
Revenue), specihed in column (2) of the Table, in the manner as specilied in the
corresponding entry in column (3) of the said Table. Only the relevalt portion
pertainlng to the Customs Notification No.18/2015 dated 01.04.2015 is reproduced in
Para 3[) above, which may be referred to.



6. Physical Export condition in relation to the Foreign Trade Policy
l2OL5-2Ol and the Notification No.79l20l7-Cus dated 13.1O.2O17, and
whether it was followed by the importer.

6.1 The concept of physical export is derived from Para 4.05(c) a-rtd Para 9.20 of the
Foreign Trade Policy l2ol5-2ol read with section 2(e) of the Foreign Trade (DR) Act,
1992. Para 9.20 of the Policy refers to section 2(e) of the Foreign Trade (DR) Act, 1992,
which defines 'Export' as follows:-
(e)"import" and 'export" means respectiuelg bingtng into, or taking out of, India any
goods bg land, sea or air;
Therefore, primarily, export involves taking out goods out of lndia, however, in
Chapter 4 of the Policy, Para 4.05 defines premises under which Advance
Authorization could be issued ald states that -
(c) Aduance Autlnrization shall be issued for:
(i) Physical export (including export to SEZ);
(ii) Intermedtate supplg; and/ or
(iii) Supplg of goods to the categories mentioned in paragraph 7.02 (b), (c), (e), (f1, @ and
(h) of this FTP.
(iu) Suppty of'stores' on board of forergn going uessel / aircraft, subject to condition that
there is specific Standard Input Output Norms in respect of item supplied.

6.3 This implies that to avail the bencfit of exemption as extended through
amendment of Para4.l4 of the Policy by virtue of the DGFT Notification No. 33/2015-
20 dated 13.70.2077, one has to ensure that the entire exports made under an
Advance Authorization towards discharge of EO are physical exports. In case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatically sets disqualified for the purpose of exemption.

7. Pre-import condition in relation to the Foreign Trade Policy (2O15-
2Ol and the Notification No.79l2017-Cus dated l3.LO.2Ol7;
Determination of whether the goods imported under the impugned
Advance Authorization comply with the pre-import condition, and
whether it was followed by the importer.

7 .l Pre-import condition has been part of thc Policy for 1ong. In terms of Para 4. 13
of the Policy, there are certain goods for which pre-import condition was made
applicable through issuance of DGFT Notification way before the Notihcation dated
13.10.2017 came into being.

7.3 Advance Authorization are issued for import of Duty-free materials first, which
would be used for the purpose of manufacture of export goods, which would be
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6,2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies madc to SEZ, despite not being an evcnt in
which goods are being taken out of India, are considered as Physica.l Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of Inva.lidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, any category of supply, be it undcr letter of Invalidation and/or to EOU
and/or under International Competitive Bidding (lCB) and/or to Mega Power Projects,
other than actual exports to other country and supply to SEZ, cannot be considered as
Physical Exports for the purpose of Chapter 4 of the Foreigrr Trade Policy (20 1 5-20).

7.2 The definition of pre-import directly flou,s from Para 4.O3 of the Foreign Trade
Policy (20 15-20)[erstwhile Para 4. 1.3 of the Policy l2o09-l4l]. It demands that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage.This Para
specifrcally demands for such physical incorporation of imported materials in
the export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring rvhere otherwise use has
been a-llowed in terms of Para 4.27 of the Foreign Trade Policy (2015-2 0)lerstwhile
Para4.l2 of the Policy (2009-14)1.



exported out of India or be supplied under deemed export, if allowed by the Policy or
the Customs Notification. The very name Advalce Authorization was coined with
prehx Advalce', which iliustrates arld indicates the basic purpose as aforesaid. Spirit
of the scheme is further understood, from the bare fact that while time allowed for
import is 12 months (conditionally extendable by another six months) from the date of
issue of the Authorization, the time allowed for export is 18 months (conditionally
extendable by 6 months twice) from the date of issue of the Authorization. The reason
for the same was the practical fact that conversion of input materia-ls into finished
goods ready for export, takes considerable time depending upon the process of
manufacture.

7,5 A Circular No. 3/2013 (RE-2013) dated, 02.08.2013, was also issued by the
Ministry of Commerce in Iine with the aforesaid Notificatlon. The Circular reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 of FTP sha-ll be guided by the Notification No. 31 issued on 1.8.2013.

7,6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force at
the time of issualce of the Authorizations, and the Notification aforesaid along with
the Circular as mentioned above, makes it obvious, that benefit of exemption from
payment of Customs Duty is extended to the input materials subject to strict
condition, that such materials would be exclusively used in the manufacture of
export goods which would be ultimately exported. Therefore, the importer does not
have the liberty to utilize such Duty-free materials otherwise, nor do they have
freedom to export goods manufactured out of something, which was not actually
.imported.

7.7 Therefore, such Authorizations principally do have the pre-import condition in-
built, which is required to be followed, barring where otlierwise use has been a-1lowed
in terms of Para 4.27 of the Foreign Trade Policy 12O75-2O) [erstwhile Parla 4.72 of t}le
Policy (2009-14)1. Para 4.27 of the Hand Book of Procedures for the relevant period
a1lows exports / supplies in anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers / exporters have been availing the benefit of the said provision without
exception ald the export goods are made out of domestically or otherwise procured
materials and the Duty-free imported goods are used for purposes other than the
marrufacture of the export goods. However, Para 4.27 (d) has barred such benefit of
export in alticipation of Authorization for the inputs with pre-import condition.

7.a Specific provision under the said Para 4.27 (d) was made, which states that -
(d) Exports/supplies mads in anticipation of authorization shall not be
eligible for inputs with pre-import condition.

Therefore, whenever pre-import condition is applicable in respect of the goods
to be imported, the Advalce Authorization holder does not have any liberty to export
in anticipation of Authorization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virlue
of the said provision of Para 4.27 ld).

7,9 The pre-import condition requires the imported materia.ls to be used for the
manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export happens
subsequent to the commencement of imports after allowing reasonable time to
manufacture finished goods out of the same. Therefore, when the law demands pre-
import condition on the input materizrls to be imported, goods cannot be exported in
anticipation of Advance Authorization. Provisions of Para a,27lal & (b|, i.e export in
anticipation of Authorization and the pre-import condition on the input
materials are mutually exclusive arrd cannot go hand in hand.

8. Whereas Advalce Authorization Scheme is not just another scheme, where one
is allowed to impoft goods Duty free, for which the sole liability of the beneficiary is to
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7.4 DGFT Notification No. 31/201.3 (Rtr-2013) dated 01.08.2013, was issued to
incorporate a new Para No. 4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the Para 4. 1.3[Para 4.03 of the Policy (2015-2000] arrd stipulated further
condition which clarified the ambit of the aforesaid Para 4. 1.3. Inputs actually
imported must be used in the export product,



complete export obligation only by exporting goods mentioned in the Authorization. It
is not a scheme that gives carte blanche to the importer, so far as utilization of
imported materials is concerned. Rather, barring a few exceptions covered by
the Policy and the Notification, it requires such Duty-free imported materials to
be used specifrcally for the purpose of manufacture of export goods. As discussed
above, the scheme requires physical incorporation of the imported materials in the
export goods after allowing normal wastzlge. Export goods are required to be
manufactured out of the very materials which have been imported Duty iree. The law
does not permit replenishment. The High Court of Allahabad in the case of
Dharampur Sugar Mill reported in 2015 (321) ELf 0565 (All.)has observed that:

" From the record.s ue Jir.d. that the import authodzation requires the
phgslcal incorporation of the inported, input ln export prod"uct oftet
alloutlag normc,,l u)czstcr.ge, relerence clause 4.7,3. In the instant case, the
assessee has hopelesslg failed to estabLish the physicat incorporation of the
imported input in the exported sugar. Tlrc Assessing Authoity and tlrc Tribunal
appears to be correct in recording a finding that the appeLlant has uiolated the
prouisions of Customs Act, in exporting sugar u.tithout therc being ang 'Export
Release Order' tn the facts of thls case."

8.1 The Hon'ble Supreme Court in the case of Pennar Industnes reported in TIOL-
2015 (162) SC-CUS has held that :-

"lt utouLd mean that not only the ratu materlnl imporled (i.n respect of which
exemption from dufu is sought) A to be utiliz-ed in the manner mentioned, namely,
for manufacture of spectfied products by the importer/ assessee ttself, thts uery
mateial has to be utilized tn discharge of export obLtgahon. It, thus, becomes
abund.antlg clear that as pet this Notificatlon, in ord,e" to auail the
exemptlon from import Dutg, it is necessary to moke export of the
product ma ufactured. from that uery raw ma.terial 

'J]hlch 
is imported.

Thi.s condition i.s admittedLg not fulfilled bg the assessee as there i-s no export of
the goods from the ratu materinl so utilized. Instead, export b of the product
manufactured from other materinl, that too through third partg. Therefore, in stict
sense, the mandote of the sail Notification has not been fulfitled bg the
assessee. "

8.3 Conditions No. (v) & (vi) of the Notification No. 18/2O15-Cus dated
O1.O4.2O15,.prescrlbe the modalities to be followed for import of Dut5z-free goods
under Advalce Authorization, in cases, where export obligation is discharged in full,
before the commencement of imports. This is to ensure that the importer does not
enjoy the benefit of Duty exemption on raw materials twice for the same export. It is
but natural that in such a situation the importer would have used domestically
procured materials for the purpose of manufacture of goods that have been exported
and on which required Duties would have been paid and credit of the same would also
have been availed by the importer. The importer has in this kind of situation, two
options in terms of the above Notification:

8.4.The Iirst option is elucidated in condition No. (v) of the Notification, which is as
under-

"(u) that in respect of imports made after the dGcharge of export
obligation in full" if facility under ntle 18 (rebate of dutg paid on mateials used
in the manufacfrre of resultant product) or sub-ntle (2) of rule 19 of the Centrol
Excise Rules, 2OO2 or of CENVAT Credil under CEM|AT Credit Rules, 2O04 hos
been auailed, then the importer shall, aL the time of clearance of the imported
mateiab furni-sh o bond to the Deputg Commbsioner of Customs or Assistant
Commi,ssioner of Customs, as the case mag be, binding him.self, to use the
imported mateiab in hb factory or in the factory of his supporting manufacturer
for the manufacture of dutinbb goods and to submit a certificate, from the
juri.sdictional Central Excise officer or from a specifted chartered accountant within
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A.2 The High Court of Madras (Madurai Bench) in the case of M/s. Vedanta Ltd. on
the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the
finished goods to enable the physical expoft and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".



six months from the date of clearance of the said mateial,s, that the imported
mateials haue been so used:
Prouided that if the importer pogs additional duty of custom.s leuioble on the
imported mateials but for the exemption contained herein, then the imported
mateiab mag be cleared without furni.shing a bond specified in this condition and
the additional dutg of customs so paid shall be eligible for auailing CENVAT Credit
under the CENVAT Credit Rules, 2004;"

8.4.1 The second option is similarly elaborated in condition no. (vi) of the notiflcation,
as under-

"(ui that in respect of imports made after the di,scharge of export
obligatbn in full, and if facilitg under rule 18 (rebote of dufu paid on motertaLs
used in the manufacture of resultant product) or sub-rule (2) of rule 19 of the
Central Exci-se Rules, 2OO2 or of CDNVAT credit under CENVAT Credit Rules, 2OO4
has not been ouailed ond the importer fumi.shes proof to this effect to the
satisfaction of the Depufu Commissioner of Custom.s or the Assi.stant Commi.ssioner
of Customs os the cose mag be, then the imported mateiab maA be cteared
tuithout furni,shing a bond specified in conditinn (u);"

8.5 Thus, the purport of the above conditions in the erstwhile Notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are imported Duty-free after the exports, then the
benefit of "zero-rating" of exports is not availed by the exporter twice.

A.7 It is the duty of an importer seeking benehts of exemption extended by Customs
Notifications issued by the Government of India/ Ministry of Finance, to comply with
the conditions imposed in the Notification, which determines, whether or not one
becomes eligible for the exemption. Exemption from payment of Duty is not a
matter of right, if the same comes with conditions which are required to be
complied with. It is a pre-requisite that only if such conditions are followed, that
one becomes eligible for such benefit. As discussed above, such conditions have
been brought in with the objective of facilitating zero-rating of exports with
minimal compliance and maximum facilitation.

9.1 The following tests enables one to determine whether the pre-import condition
in respect of the Duty-free imported goods have been satisfied or not:

i) If the importer fu1fi1s a part or cornplete export obligation, in respect ofan
Advalce Authorization, even before commencement of any import under
the subject Advance Authorization, it is implied that such impotted
materials have not gone into production of goods that have been
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8.6 Thus, insertion of such conditions in the Notification, is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
compiiance of these two conditions is not easy, on the other hand, such conditions are
l.ulnerable to be mis-used ald have the inherent danger to pave way for 'rent-seeking'.
Therefore, to plug the loop-hole, and to facilitate & streamline the
implementation of the export irlcentive scheme, in the post-GST scenario the
concept of "Pre-Import" and "Physical Export" was introduced in the subject
Notification, which make the said conditions (v) & (vi) infructuous. This is also in
keeping vrith the philosophy of GST legislation to remove as many conditiona-1
exemptions as possible ald instead provide for zero-rating of exports through the
option of taking credit of the IGST Duties paid on the imported inputs, at the time of
processing of the said inputs.

9. IGST benefit is available against Advance Authorizations subject to observance
of pre-import condition in terms of the condition of the Para 4.14 of the Foreign Trade
Policy (201 5-20) and also the conditions of the newly introduced condition (xii) of
Customs Notification No. 18/2015 dated 01.04.2015 as added by Notifrcation No.
7912O77-Ctts dated 13.10.2017. Such pre-import condition requires goods to be
imported prior to commencement of exports to ensure malufacturing of finished goods
made out of the Duty-free inputs so imported. These finished goods are then to be
exported under the very Advance Authorization towards discharge of export obligation.
As per provision of Para 4.03 of the Foreign Trade Policy (2O15-2O), physica-1
incorporation of the imported materials in the export goods is obligatory, ald the same
is feasible only when the imports precedes export.



exported, by which the export obligation has been discha-rged. Therefore,
pre-import condition is violated.

ii) Even if the date of the Iirst Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping
Bill through which exports have been made, indicating exports happened
subsequent to import, but if documentar5r evidences establish that the
consignments, so imported, were received at a later stage in the factory
a-fter the commencement of exports, then the goods exported under the
Advance Authorization could not have been manufactured out of the
Duty free imported goods. This aspect carr be verified from the date of the
Goods Receipt Note (GRN), which establishes the actual date on which
materials are received in the factory. Therefore, in absence of the
imported materials, it is implied that the export goods were
ma-nufactured out of raw materials, which were not imported under the
subject Advarce Authorization. Therefore, pre-import condition is
violated.

iii) In cases, where multiple input items are a-llowed to be imported under al
Advalce Authorization, and out of a set of import items, only a few are
imported prior to commencement of export, it implies that in the
production of the export goods, except for the item already imported, the
importer had to utilize materials other than the Duty-free materials
imported under the subject Advance Authorization. The other input
materia-ls are imported subsequently, which do not and could not have
gone into production of the finished goods exported under the said
Advance Authorizetion. Thereforc, pre-import condition is violated,

iv) In some cases, preiiminary imports are made prior to export.
Subsequently, exports are effected on a scale which is not commensurate
with the imports already made. lf the qualtum of exports made is more
than the corresponding imports made during that period, then it
indicates that materials used for manufacture of the export goods were
procured otherwise. Rest of the imports are made later which never go
into production of the goods exported under the subject Advance
Authorization. It is then implied that the imported materials heve
not been utilized ia entirety for maaufacture of the export goods,
ald therefore, pre-import condition is violated.

10. Whether the Advance Authorizations issued
should come uflder purview of investigation,

prior to l3.lO.2OL7

1O.1 It is but natural that the Advance Authorizations which lr,ere issued prior to
13.70.2017, would not ald could not conta.in condition written on the body of the
Authorization, that one has to fulfill pre-import condition, for the bare fact that no
such pre-import conditron was specifically incorporated in the parent Notification
No.18/2015 dated 01.04.20i5. The said conditron was introduced by the NotificaLion
No.79 12077-Cus dated 13.7O.2017, by amending the principal Customs Notification.
Therefore, for the Advance Authorizations issued prior to 73.1O.2077 , logically there
was no obl.igation to comply with the pre-import conditlon. At the same time, there
waa no exemption from the IGST either during that period. Notifrcations are
published in the public domain, and every individual affected by it is aware of
what benefit it extends and in return, what conditions are required to be
complied with, To avail such benefrts extended by the Notifrcation, one is duty
bound to obsewe the formalities and/or comply with the conditions imposed in
the Notilicatlon.

1O.2 While issuing the subject Notification, the Government of India instead of
imposing a condition that such benelit would be made available for Advance
Authorizations issued on and after the date of issuaace of the Notification, kept the
doors wide open for those, who obtained such Advaace Authorization in the past too,
subject to conditions that such Authorizations are va-lid for import, ald pre-import
and physical export conditions have also been followed in respect of those Advance
Autlorizations. Therefore, instead of narrowing down the benefit to tJ-e importers, in
reality, it extended benefit to many Advance Authorizations, which could have been
out of ambit of the Notification, had the date of issue been made the basic criterion for
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determination of availment of benefit. Further, the Notihcation did not bring into
existence any new additional restriction, rather it introduced new set of exemption,
which was not available pdor to issue of the said Notifrcation. However, as always,
such exemptions were made conditional, Even the parent Notifrcation, did not
offer carte blanche to the importers to enjoy benefrt of exemption, asit a-1so had
set of conditions, which were required to be fu1fr11ed to avail such exemption. As such,
an act of the Government is in the interest of the public at large, instead of confining
such benehts for the Advance Authorizations issued after 13.10.2017, the option was
left open, even for the Authorizations, which were issued prior to the issua-nce of the
said Notifrcation. The Notification never demanded that the previously issued
Authorizations have to be pre-import compliant, but definitely, it made it
compulsory that benefrt of exemptiofl from IGST can be extended to the old
Advance Authorizations too, so long, the same are pre-import compliant.The
importers did have the option to pay IGST and avail other benefit, as they were
doing prior to introduction of the said Notification without following pre-import
condition. The moment they opted for IGST exemption, despite being an Advance
Authorization issued prior to 73.7O.2017, it was necessary for the importer to ensure
that pre-import/physical export conditions have been fully satisfied in respect of the
Advance Authorization under which they intended to import availing exemption.

1O,3 Therefore, it is not a matter of concern whether an Advance Authorization was
issued prior to or after 13.10.2017, to ascertain whether the same is entitled for
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-import and physical export conditions.

11. Whether the Advance Authorizations can be compartmentalized to
make it partly compliant to pre-import/physical export and partly
otherwise.

11.1 Advalce Authorization Scheme has always been Advance Authorization specific.
The goods to be imported/ exported, qualtity of goods required to be
imported/ exported, value of the goods to be imported/ exported, nos. of items to be
a.llowed to be imported/ exported, everything is determined in respect of the Advance
Authorization issued. Advalce Authorization specific benefits are extended irrespective
of the fact whether the importer chooses to import the whole materials at one go or in
piece mea1. Therefore, such benefit and/or liabilities are not Bills of Entry specific.
Present or the erstwhile Policy has never had ary provision for issuance of Advance
Authorizations, compartmentaliztng it into multiple sections, part of which may be
compliant with a particular set of conditions and arother part complialt with a
different set of conditions. Agreeing to the claim of considering part of the imports in
compliance with pre-import condition, when it is admitted by the importer that pre-
import condition has been violated in respect of an Advance Authorization, would
require the Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
Notification has aly provision to consider imports under an Advalce Authorization by
hypothetically bifurcating it into an Authorization, simultaleously complialt to
different set of conditions. As of now, the Advance Authorizations are embedded with a
particular set of conditions only. An Authorizatlon cal be issued either with pre-
import condition or without it, Law doesn't permit splitting it into two imaginary
set of Authorizations, for which requirement of compliances are different"

11.2 Allowing exemption for part compliance is not reflective in the Legislative
intent. For proportional payment of Customs Duty in case of partial fulfilment of trO,
specific provisions have been made in the Poiicy, which, in turn has been incorporated
in the Customs Notiiication. No such provision has been made in respect of imports
w.r.t Advance Authorizations with "pre-import and physical exports" conditions.In
absence of the same, compliance is required in respect of the Authorization as a
whole. In other words, if there are multiple shipments of import & multiple shipments
of export, then so long as there are some shipments in respect of which Duty-free
imports have taken place later & exports corresponding to the same have been done
before, then, the pre-import condition stipulated in the IGST exemption Notifrcation
gets violated. Once that happens, then even if there are some shipments
corresponding to which imports have taken place first & exports made out of the
same thereafter, the IGST exemption would not be available, as the benefits of
exemption applies to the license as a whole. Once an Advarce Authorization has
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been defaulted, there is no provision to consider such default in proportion to the
offence committed.

11.3 Pal.a 4.49 of the Hand Book of Procedures (2O15-2O\, \/olume-I, demands
that if export obligation is not fulfilled both in terms of quantity ard value, the
Authorization holder shall, for the regularization, pey to Customs Authorities,
Customs Duty on unutilized value of imported/ indigeaously procured material
along with interest as notifred; which implies that the Authorization holder is lega1ly
duty bound to pay the proportionate amount of Customs Duty corresponding to the
unfullilled export obligation.Customs Notification too, incorporates the same
provision.

11.4 Para 5.14 (c) of the Haltd Book of Procedures, Volume-I, (2O75-2O) in respect
of EPCG Scheme stipulates that where export obligation of arry particular block of
years is not fulfilled in terms of the above proportions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shall, within 3 months from the expiry of the block
of yea-rs, pay as Duties of Customs, an amount that is proportionate to the unfulfilled
portion of the export obligation vis-a-vis the total export obligation. In addition to the
Customs Duty calculatable, interest on the same is payable. Customs Notification too,
incorporates the same provision.

11.5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPvl, the statutory provisions have been made for payment of Duty
in proportion to the unfulfilled EO. This made room for part compliance and has offered
for remedia.l measures The same provisions have been duly incorporated in the
corresponding Customs Notifi cations.

11.6 Contrary to abovc provisions, in the casc of imports under Advarce Authorisation
with pre-import and physical export conditions for the purposes of avarling IGST
exemptions, both the Policy as well as the Customs Notifications are silent on
splitting of an Advance Authorieation. This clearly indicates that the legislative
intent is totally dilferent in so far as exemption from IGST is concerned. It has
not come rvith a rider allowing part compliance. Therefore, once vitiated, the IGST
exemption would not be applicable on entire imports made under the Authonsation.

L2. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition ofthe Notificatior No.7912O17-Cus dated 13.10.2017 in respect ofthe
imports made by the importer:-

12.1 Customs notilication No.79 l2Ol7 datcd 13.10.2017, was issued extending
benefit of exemption of IGST (lntegrated Goods & Service Tax), on the input raw
materials, when imported under Advance Authorizations. The original Customs
Notification No.18/2015 dated 01.04.2015, that governs imports under Advance
Authorizations, has becn suitably amended to incorporate such additiona.l benefit to
the importers, by introduction of the said Notification. It was of course specihcally
mentioned in the said Notifrcation that "the exemption from integrated tax ald the
goods and services tax compensation cess leviable thereon under sub-section (7) alld
sub-section (9) of Section 3 of the said Customs Tariff Act shall be subject to pre-
import condition;"therefore, for the purpose of availing the benefit of exemption from
paJ,.rnent of IGST, one is required to comply with the Pre-import condition. Pre-import
condition demalds that the entire materials imported under Advalce Authorizations
should be utilized exclusively for the purpose of marufacture of finished goods, which
would be exported out of India. Therefore, if the goods are exported before
commencement of import or even after comirencement of exports, by
manufacturing such materials out of raw materials which were not imported
under the respective Advance Authorization, the Pre-import condition is
violated.

L2,2 DGFT Notification No. 33/2015-20 dated 73.7O.2017 arnended the Para 4.74 of
the Foreigrr Trade Policy (2015-20). It has been clearly stated in the said Para 4.74 ol
the Policy that-

" imports under Aduance Authortsatton Jor phgslcal exports are also exempt
from whole of the integrated tox and. Compensation Cess leuiable under sub-
section (7) and sub-section (9) respectiueLg, of section 3 of the Customs Taiff Act,
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1975 (51 of 1975), as maA be prouided in the notifbation i.ssued by Department
of Reuenue, dnd such imports shall be subject to pre-import cond.ition."

Basically, the said Notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

12.3 For the purpose of availing the benefit of exemption from pal,rnent of IGST in
terms of Pata 4.74 of the Foreign Trade Policy (2O15-2O) and the corresponding
Customs Notification No.79 12077 -Cus dated l3.IO.2Ol7, it is obligatory to comply
with the Pre-import as we1l. as physical export conditions. Therefore, if for reasons as
elaborated in earlier paias, the Duty-iiee materia,ls are not subjected to the process of
manufacture of finished goods, which are in turn exported under the subject Advance
Authorization, condition of pre-import gets violated.

12.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notifications, clearly mandate, only imports under pre-import condition would be
allowed with the bene{it of such exemption subject to physical exports. Therefote, no
such exemption can be availed, in respect of the Advance Authorizations, against
which exports have already been made before commencement of import or where
the goods are supplied under deemed exports, The importer failed to comply with
the aforementioned conditions.

13. Pre-import has to be put in respect of input, which should frnd place ln
paragraph 4.13 ofthe Foreign Trade Policy, which is not so in the present casel

13.1 Para 4.13 (i) states that:-
"DGFT mag, bg Notification, impose pre-import condition for inputs under this
Chapter. "
The said Para clearly left open, the scope of imposing pre-import condition

on any goods which could have been covered by the said Chapter 4 of the Policy.
Therefore, imposing such condition across board for all goods imported under Advarce
Authorization was well within the competence and authority of the Policy makers. The
only condition was to issue a Notrfication before imposition of such pre-import
condition. In the present case DGFT has issued the Notification No.33/2015-20, which
fulhlls the requirement of the said provision of 1aw.

L3.2 Para 4.13 of the Foreign Trade Policy states that to impose pre-import condition
the Directorate General of Foreign Trade is required to issue Notification for that
purpose. The DGFT has followed the said prrnciple and accordingly issued Notification
No.33/2015-20 dated 13.10.2017. The said Notification is general in nature and
does not exclude any goods from the purview of the same. Only condition that is
imposed that for one and all goods, is that pre-import conditron has to be followed in
case the importer wants to avail the benelit of IGST exemption. In absence of ally
specific negative list containing specihc mention of set of goods, which may not be
covered by the said provision, it has been ensured that al1 goods are covered by the
said Notr{ication, provided that the importer intends to avail exemption of IGST, It is a
common practice and understanding that in case of genetal provision, the same
is applicable to one and all except those covered by a specific clause in the form
of negative list.It is neither practicable nor possible to specify each and every
single item on earth for the purpose. In absence of any such negative list offered
by the said Notifrcation, such pre-import condition becomes applicable for all
goods to be imported.

13.3 Therefore, the question of specific mention of a particular set of items does not
arise. It is impracticable and impossible to issue a Notification mentioning a-11 possible
goods, which could be imported under Advalce Authorization, to bdng them within
the arnbit of pre-import condition. Much simpler and conventional way to cover
goods aeross board is to issue Notification in general, without any negative list.
The DGFT authority has done the same, and issued the subject Notification No.
33/2O75-2O dated 13.10.2017, which wrthout any shadow of doubt covers all goods
including the one being rmported by the Noticee. Therefore, to mis-interpret the
scope of Para 4.13 of the Foreign Trade Policy, and to make an attempt to
confine the scope of the said Para to infer that the goods imported are not
covered by the said Para is not in consonance with the Policy in vogue,

13.4 Interpretation that the reference to "inputs with pre-import condition" in the
Foreign Trade Policy arid Hand Book of Procedures should be construed to meal only
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those inputs which have been notified under Appendix-4J also appears to be distorted,
misleading and contrary to the spirit of the Policy. Para 4.13 states that "DGFT may,
by Notification, impose pre-import condition for inputs...". The term Inputs has been
used in general without confining its' scopo to the set of limited items covered by
Appendix-4J. As discussed below, the purpose of Appendix-4J is to specify export
obligetion period of a few lnputs, for which pre-import condition has also been
imposed. But that does not mean, the item has to be specified in Appendix-4J, for
being considered as inputs having pre-import condition imposed. The basic
requirement of the Para is to issue a Notification under Foreign Trade Poticy, declaring
goods on which such pre-import condition is imposed. Such requirement was fulfilled
by the Policy makers and DGFT Notification No. 33/2015-20 dated 13.10.2017, was
issued accordingly. The Notification, by not incorporating any negative list or exclusion
clause, made it clear that any inputs imported under Advancc Authorization, would
require to follow pre-import condition in case the importer wants to avail benelit of
IGST exemption. Appendix-tlJ has nothing to do with it.

13.6 From the heading of the said Appendix-4J, which states that "Export
Obligation Period for Specifred Inputs......" it clearly refers to Pata 4.22 of the
Foreign Trade Policy I Pata 4.42 of the Har-rd Book of Procedures, it becomes clear
that the purpose of the seme is to defrne EO period of specilied goods. Simply,
because Appendix 4J demarrds for compliance of pre-import condition, does not meal
that the same becomes the Iist meant for goods for which pre-import condition is
applicable. Therefore, to say that the goods imported by the importer are not covered
by the Appendix 4J, and therefore, are beyond the purview of the subject Notihcation
is incorrect and baseless.

L4. Violations of the provisions of the Customs Act, L962=

14.1In terms of Section 46 of the Customs Act, 1962, while presenting the Bills of
Entry before the Customs Authority for clearance of the imported goods, it was the
duty of the importer to declare whether or not they complied with the conditions of
pre-import and/or physical export in respect of the Advance Authorizations under
which imports were being made availing beneht of IGST exemption. The 1aw demands
true facts to be declared by the importer. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions r:ould not be followed in
respect of the subject Advalce Authorization. As the importer has been working under
the regime of self-assessment, where they have been given liberty to determine every
aspect of an imported consignment from classification to declaratlon of value of the
goods, it was the sole responsibility of the importer to place correct facts ald figures
before the assessing authority. In the material case, the importer has failed to comply
with the requirements of law arrd incorrectly availed bcneiit of exemption of
Notification No.79 /2017-Cus dated 13.70.2017. This has therefore. resulted in
violation of Section 46 of the Customs Act, 1962.

L4.2 Tl:,e importer lai1ed to comply with the conditions laid down under the reievant
Customs Notifrcation as well as the DGFT Notification ald the provisions of the
Foreign Trade Policy (2015-20), as wouid be evident from the discussion at para-15 of
this Notice. The amount of IGST not paid, is recoverable under Section 28(4) of the
Customs Act, 1962 along with interest.

14.3 With the introduction of self-assessment under the Customs Act, more faith is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with ald the importers have been assigned with the
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13.5 Appendix 4J issued in tandem with the provision of Para 4.22 of the
Foreign Trade Policy during the material period (presently under Para 4.42 of the
Hand Book of Procedures) provides for export obligation period in respect of various
goods allowed to be imported. While, Para 4 22 is the general provision, rhat spccifies
18 months as the export obligation period in gcneral, the said Para, also provides that
such export obligation period would be diffcrcnt for a set of goods as mentioned in
Appendix-4J. Therefore, Appendix-4J has been placed in the Policy as a part of
Para 4.22 of the Policy and not as part of Para 4,13. Secondly, Appendix-4J is
basically a negative list for the purpose of Para 4.22, which specifres a set of
goods for which export obligation period is different from the general provision
of Para 4,22, ln addition to that in respect of those items additional condition
has also been imposed that pre-import condition has to be followed.



responsibility of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was the duty of the importer to
present correct facts ald declare to the Customs Authority about their inability to
comply with the conditions laid down in the Customs Notification, while seeking
benefit of exemption under Notilication No.79/2017-Cus dated 73.7O.2077. However,
contra-ry to this, they availed benefrt of the subject Notification for the subject goods,
without complying with the conditions laid down in the exemption Notification in
violation of Section 17 of the Customs Act, 7962. Amount of Customs Duty
attributatrle to such benefit availed in the form of exemption of IGST, is therefore,
recoverable from them under Section 28(4) of the Customs Act, 1962.

L4.4 TJre importer failed to comply with the pre-import condition of the Notification
ald imported goods Duty free by availing benefrt of the same without observing
condition, which they were duty bound to comply. This has 1ed to contravention of the
provisions of the Notification No.79/2O17-Cus dated 73.70.2077, and the Foreigrr
Trade Policy (2O15-2O1, which rendered the goods liable to conliscation under Section
1 1 1(o) of the Customs Act, 7962.

14.5 Section 1 14A of the Customs Act, 7962, stipulates that where the Duty has not
been levied or has been short-levied by reason of collusion or any wi11fu1 mis-
statement or suppression of facts, the person who is liable to pay the Duty or interest,
as the case may be, as determined under sub-section (8) of Section 28 sha-11 also be
liable to pay a penalty equal to tl.e Duty or interest so determined. It appears that the
Noticee has deliberately suppressed the fact of their failure to comply with the
conditions of pre-import/physical export in respect of the impugned Advalce
Authorization, which they were well aware of at the time of commencement of import
itself, from the Customs Authority. Such al act of deliberation appears to have
rendered them liable to pena.lty under Section 114A of the Customs Act, 7962.

14.6 Section 124 of t}:e Customs Act, 1,962, states that no order confiscating any
goods or imposing any penalty on any person shall be made unless the owner of the
goods or such person:

(o) i-s giuen a notice in u.titing u-tith the pior approual of the offtcer of Custonls not
belou-t tle rank of an Assbtant Commissioner of Customs, informing him of the
grounds on u.thich it i-s proposed to confi-scate the goods or to impose a penaltg;
(b) i:; giuen an opportunity of making a representation in witing within such
reasonable time as mag be specified in the notice against the grounds of
confiscation or imposition of penaltg mentioned therein; and
(c) i.s giuen a reasonable opportunitA of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short paid
or not-paid, and Section 111(o) of the Act, hold goods liable for confiscation in case
such goods are imported by availing benefit of ar exemption Notification and the
importer fails to comply with ald/or observe conditions laid down in the Notification,
Section 124 & Section 28 of the Customs Act, 7962, authorise the proper Officer to
issue Show Cause Notice for confiscation of the goods, recovery of Customs Duty and
imposition of penalty in terms of Section 112(a) of the Customs Act, 1962.

14.8 In conclusion, it appears that the Noticee M/s.Boda1 Chemica-1s Ltd.
Ahmedabad, have contravened the provisions of Sections 1,7 and 46 of the Customs
Acl, 1962, and also the provisions of Customs Notification No.18/2015-Cus dated
01.04.2015, as amended by the Customs Notification No.79/2077 dated 13.10.2017,
read with provisions of Para 4.O3, 4.73 & 4.14 of the Foreign Trade Policy (2O15-2O),
as amended by the DGFT Notification No.33/2015-20 dated 13.10.2017, issued in
terms of the provision of Para 4.13 of the Foreign Trade Policy (2O15-2O), as they
imported Caustic soda flakes for manufacture of Vinyl Sulphoneeaster, Acid black 210
etc. through ICD Khodiyar, without pa)rynent of Duty of Customs under cover of
Advalce Authorizations, on the strength of the subject notification ald availed bene{it
of exemption from payrnent of IGST and/or Compensation Cess on the goods so
imported, leviable in terms of Sub-section (7) & Sub-section (9) of Section 3 of the
Customs Tariff Act, 1975, but failed to comply with pre-import ald/or physical export
conditions laid down in the subject Notifrcation. Their act of omission and/or
commission appears to have resulted in non-pal,rnent of duty of Customs in the form
of Integrated Goods & Service Tax (IGST)tota1ly to the extent ofRs.a2,62,368 | -
(Rupees Eighty Two Lakh, Sixty Two Thousand, Three Hundred and Sixty Eight
only) which appears to be recoverable under Section 28$) of the Customs Act, 1962,
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along with applicable interest, and also appears to attract the provisions of Section
1 1 1(o) of the Customs Act, 7962, making the goods valued at Rs.4,24,O3,735/-
(Rupees Four Crore, T\renty Four Lakh, Three Thoueand, Seven Hundred and
Thirty Flvelliable for confiscation ald the Noticee liable to penalty under Section 112
(a) of the Act ibid.

15. In view of the above, Show Cause Notice F.No. VIII/10-33/lCD-
KHOD/O&A/2027-22 dated 79.1O.2O22 was issued to M/s Bodal Chemicals Ltd.,
Piot No. 723-724, Phase-I, GIDC, Vatva, Ahmedabad, Gujarat - 382445, calling upon
to Show Cause in writing to the Commissioner of Customs, Ahmedabad as to why:-

a) Duty of Customs amounting to Rs82,62,368/-(Rupees Eighty Two Lakh,
Sixty Two Thousand, Three Hundred and Sixty Eight only) in the form of
IGST saved in course of imports of the goods through ICD Khodiyar port
under the subject Advance Authorization and the corresponding Bills of
Entry as detailed above, in respect of which benefit of exemption under
Customs Notification No.18/2015 dated 01.04.2015, as amended by
Notilrcation No.79/2077-Cus, dated 13.7O.2017, was incorrectly availed,
without complying with the obligatory pre-import condition as stipulated in
the said notilication, and also for contravening provisions of Para 4.14 of
the Foreign Trade Policy (2O15-2O), should not be demanded zrnd recovered
from them under Section 28(4)of the Customs Act, 7962;

b) Subject goods having assessable vedue of Rs.4,24,O3,735/-(Rupees Four
Crore, TVenty Four Lakh, Three Thousand, Seven Hundred and Thirty
Fivelimported through ICD Khodiyar port under the subject Advance
Authorization shall not be held liable for confiscation under Section 1 1 1(o)
of the Customs Act, 1962, for being imported availing incorrect exemption
of IGST in terms of the Notification No.18/2015 dated 01.04.2015, as
amended by Notification No. 7912O77-Cus, dated 73.70.2077, without
complying with obligatory pre-import condition laid down under the said
notification;

c) Interest should not be demanded and recovered under Section 28AA of the
Customs Act, 1962, from them on such duty of Customs in the form of
IGST mentioned at (a) above;

d) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 7962, for improper importation of goods availing exemption
under Notification No.18/2015 dated 01.04.2015, as amended by
Notification No. 79 /2017-Cus, datcd 73.10.2017, without obscrvance of the
pre-import and/or physical export conditions set out in the Notification,
resulting in non-pa5rment of Customs Duty, which rendered the goods liable
to conflscation under section I 1 1(o) of the Customs Act, 1962;

e) Bonds executed by them at the time of import at ICD Khodiyar should not
be enforced in terms of Section 143(3) of the Customs Act, 1962, for
recovery of the Customs Duty as mentioned above and interest thereupon.

TRANSFER OF CASE IN CALL.BOOK AND RETRIEVAL OF CASE FROM CALL-
BOOK FOR ADJUDICATION PROCEEDINGS:

16. On the similar issue, the Hon'ble High Court, Gujarat in the case of M/s.
Shri Jagdamba Pol5rmers Ltd. Vs. Union of India ald in the case of M/s. Maxim Tubes
Company R t. Ltd. had held that mandatory fulfrlment of a 'pre-import condition',
during October 13, 2077 to January 9,2019, incorporated in the Foreign Trade Policy
of 2O15-2O2O ("FTP") and Handbook of Procedures 2O|52O2O ("HBP) by Notification
No. 33/2015-20 and Notification No. 79l 201S-Customs, both dated 13.10.2017, in
order to claim exemption of Integrated Goods and Services Tax ("IGST") arld GST
compensation cess on input imported into lndia for the production of goods to be
exported from India, on the strength of an advance authorization ("AA") was arbitrary
ald unreasonable. However, the aforesaid judgment and order of Hon'ble Gujarat High
Court was challenged by the department before Hon'ble Supreme Court and the
Hon'ble Apex Court had stayed the Hon'ble Gujarat High Court decision ibid. During
the pendency of SlP/appeals filed by the department, all the Show Cause Notices
issued (SCNs) by the department on the similar grounds (including the subject Show
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Cause Notice under adjudication) were ordered to be kept in abeyance and transferred
to call book. The Noticee vide letter File No. VIII/ 10-11/Corrrrnr./ O&A/2022-23 dated
03 / 70 /2022 was accordingly informed about the reason for non-determination in
terms of provisions of Section 28(9A) of the Customs Act, 7962

16.1 Further, the Hon'ble Supreme Court in the case of Union of India Vs. M/s.
Cosmos Films Ltd. reported as 2023 (72) GSTL 147 (SC) has overruled judgement of
Hon'ble High Court of Gujarat and has held that pre-import condition, during October,
2077 to Jaluarlz, 2079 in Advalce Authorization Scheme was va1id. In pursuance of
the said judgement passed by the Hon'ble Supreme Court the subject Show Cause
Notice under adjudication was retrieved from Ca11 Book for adjudication proceedings.
Accordingly, the time limit specified in Section 28 (9) ibid sha1l apply from the date
when the reason specified under Section 28 (9A) has been ceased to exist i.e.
28.O4.2023.

17. Defense submissions:-M/s. Bodal Chemica-ls Ltd. submitted their reply dated
04.O4.2024 to the Show Cause Notice No. VIII/ 10-33/ICD-KHOD/O&A/HQl2021-22
dated 19.10.2022, wherein they inter-alia stated as under :

(1)At the very outset, we hereby deny a-11 the allegations, contentions ald
averments made in the show cause notice as if they a-ll are individually and
specifically dea-lt with and traversed, save and accept to what has been
specifically admltted by them herein below. They in particuiar denied that they
have contravened the conditions of Notification No. 18/2015 and79/2077 that
any duty under section 28(4) of the said Act is recoverable (from) them and that
any penalty is imposable on them;

(2) Before proceeding to dea-1 with the allegations, they would like to put on record
the undisputed facts, which are as below:

i. That they are 3 star trading house dully recognized under the Foreign
Trade Policy;

ii. That they undertake exports of intermediates ald dyes globally;
iii" That for undertaking exports, they procured advalce authorization from

the component authority allowing them to import various raw material.s
required for the manufacture of the goods which are exported;

iv. That they were issued advance authorization No. 0810139597, dated
25.Ol .2077 , by the office of the Additional Director General of Foreigrr
Trade, Ahmedabad. In the said authorization the items allowed to be
imported a-1ong with the qualtity and the CIF value were mentioned;

v. That in the subject show cause notice reference to Bills of Entry No.
3808541 alrd 39O3O47, dated 30.10.2017 and 07.77.2017 respectively
has been made. It is submitted that vide the bills of entry No. 3808541
they had imported 629260 kgs of Caustic Soda Flakes, of which 344599
was under Advance Authorization No. 0810139597 ar:d under Bill of
Entry No. 39O3O47, they had imported 578090 kgs of Caustic Soda
Flakes, of which 84430 was under Advance Authorization No.
0810139597. Thus, they had imported Caustic Soda Flakes totally
weighing 429029 kgs, which were cleared under the above mentioned
advance authorization, availing benefit under Notification No. 50/2017
for basic Customs Duty ald Notification No. 18/2015 for pa5zment of
IGST;

vi. Exported 14000 kgs of Acid Black 210 (Acid Black NBH) having FOB
value of Rs. 38519641- F7492 $);

vii. That the Export Obligation Discharge certificate / Bond waiver letter
was issued in respect said advalce authorization by the office of the
Additiona-l Director General, Foreign Trade, Ahmedabad. A copy of the
said letter was marked the Commissioner of Customs, (INSB16),
Sabarmati, ICD. An additiona-1 shit mentioning the details of shipping
bil1s was attached to the said letter. It is noticed that Shipping Bill No.
2993332, dated 22.12.2016, has been mentioned in the said details. It
may be submitted that the EODC / BOND waiver letter is being issued
after the entire amount sales proceeds has been rea-lized.

Page 23 of46



(3) It has been alleged they had availed the benefit of Customs Notification without
complying with the conditions laid down in the exemption notification in
violation of section 17 of the said Act. The subject notice does not alleged aly of
the ingredients mentioned in Section 28 $l of the said Act so as to enable the
department to invoked the extended period of 5 years for recovery of Customs
duty. The subject notice fails on this ground itself and no anount is recoverable
from them. The proceedings initiated by invoking the extended period is not
sustainable;

l4f The subject notice does not revea-1 as to what has been suppresscd by them; in
order to demand Customs Duty under Section 28$l of the Act Act, invoking
extended period of five years something positive other than mere failure or
inaction on the part of the manufacturer or producer or conscious or deliberate
withholding of any information which they knew other *--ise knew, rvas requircd
to be established. Entire activity rrght from liling of checklist for Bill of Entry to
the out of charges given by the propcr officer, was know Lo the department.
They relied upon the decision of the in the case of Chemphar Drugs and
Liniments reported at1989 (4O) ELT 276lSCl. Padmini Products reported at
1989 (43) ELT 195 (SC); Apex Electricals P. I Ltd. Vs. Union of India
reported et 1992 (61) ELT 413 (Guj.); Vasant Sahkari SakharKarkhana Ltd.
Vs, director of Central Excise reported at 1989 (43) ELT 98 (Tribunal);
Pushpam Pharmaceuticals Vs. Collector reported at 1995 (78) ELT 4O1
ISC); Om Sai Professional Detective & Security Senrices Ltd., reported at
2OOB (121 S'T'R 79 (Tri.-Bang.); Continental Foundation Joirt Venture Vs
Commissioner reported et 2OO7 (216) E.L. T, 177 (SCl;

(5) Immediately after the Hon'ble Supreme Court judgement in the case of Union of
India and Other Vs Cosmo Film Ltd. reported at 2023 Live Law (SC) 367, they
had approached the jurisdictional officer vide letter dated 12.06.2023,
requesting for re-caliing and re-asessment of the bills of entry. The said 2 bills
of entry were re-assessed and the entire amount of IGST along with interest was
paid by them. Copies of the above letter and re-assessed copies of the said 2
bills of entry were produced during Personal hearing held on 07.O4.2O24. The
amount of IGST having been paid, there is no contravention of the pre-import
condition as per the Circular No.76/2O23-CUS, dated 07.06.2023 issued by the
Board and Public Notice No.20/2023, dated 08.06.2023, issued by Ahmedabad
Customs commissionerate;

(6) Provisions of Foreign Trade Policy, referred in SCN are of no Assistalce in
sustaining the aJlegations made against them;

(7) The subject notice a-1so proposes to confiscate the said goods under Section 111
(d) ofthe said Act. It is submitted that under the said sub section, the goods are
liable to confiscation, if the said goods were impoded or attempted to be

imported to any prohibition or restriction imposed by or under the said Act or
any other law for the time being imposed. There being no prohrbition or
restriction imposed on the import of the said goods, the proposa.l to confiscate
the said goods under the provisions of section 111 (d) of the sard Act is not
tenable;

(8) The section 112 provides for penalty on arty person who does or omits to do an
act, which renders the good liable to confiscation under section 111 of the said
act; or abets in omission or commission of such an act. It may be submitted
that on going through the subject notice, no evidence has becn brought on
record which suggests at the frrst place that the goods under seizure are liable
for confiscation, Even if assumed that the said good are liable for confiscation,
then also for imposition of penalty it is required to be proved that they had
knowledge or reasonable belief that the goods imported wcre liable to
conf:.scation. There being no materia-l evidence on record against them,
imposition of penalty is not v/arranted. They have relied upon the decision in
the case of Adarsh Kumar Vs Commissioner of Customs reported at 2OOO 1122)
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ELT 830 (T); Hindustan Steel Ltd. Vs State of Orissa reported in AIR 1970 SC

l2s3) (1e7e ELr (J4o2).

18. Personal Hearing: The Personal Hearing was fixed on O1.O4.2O24 for M/s. BodaJ

Chemica-ls Ltd.. Shri N. K. Tiwari, Advocate of the noticee appeared for personal
hearing and submitted copy of compilation. He further submitted that he would be

submitting written submission by O5.O4.2024.

19. Findings: I have carefully gone through the Show Cause Notice dated 19.7O.2O22,
written submission dated O4.O4.2O24 filed by M/s. Boda-1 Chemica.ls Ltd.and records
of personal hearing held on 07.O4.2024.

20. The issues for consideration before me in the present SCN are as under:-

(i) Whether, the noticee /importer, during October 73, 2017 to January 9,
2019 was eligible for availing exemption under Notification No.18/2015
dated 01-04-2015, as amended by Notification No.79/2O77-Cus, dated
73-7O-2Ol7on inputs imported under Advalce Authorization without
fulfrllment of maldatory 'Pre Import Condition?

(i') Whether the duty of Customs amounting to Rs,82,62,368/-(Rupees
Eighty Two Lakh, Sixty TWo Thousand, Three Hundred and Sixty
Eight onlyf imported through ICD Khodiyar in the form of IGST saved
in course of imports of the goods under the subject Adva-nce
Authorization and the corresponding Bills of Entry as detailed in the
SCN, is required to be demalded ald recovered from the noticee under
Section 28(4) of the Customs Acl, 1962 alongwith Interest under Section
28AA of the Customs Act, 1962?

(iii) Whether, subject goods having assessable value of Rs.4,24,O3,7351-
[Rupees Four Crore, TVenty Four Lakh, Three Thousand, Seven
Hundred and Thirty Five only)imported through ICD Khodiyar
imported under the subject Advalce Authorization as detailed in the
SCN, are 1iab1e for confiscation under Section 111(o) of the Customs Act,
1962?

(i") Whether the noticee is liab1e to penalty under Section 114A ard Section
1 12 (a) of the Customs Act, 7962?

("i) Whether Bonds executed by the noticee at the time of import is
enforceable in terms of Section 143(3) of the Customs Act, 7962, lor
recovery of the Customs Duty as mentioned above alongwith interest?

21. I find that Duty liability with interest arrd penal liabilities would be relevant
only if the bone of contention that whether the Importer has violated the mandatory
pre-import condition as stipulated in Notification No.79 /2O17-Cus, dated 73-70-2017
is answered in the affirmative. Thus, the main point is being taken up hrstly for
examination.

22. Genesis of Pre Import Condition:

22.7 Before proceeding for adjudication of lhe Show Cause Notice, 1et us first1y go

through relevant provisions which will give genesis of 'Pre Import Condition'.
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22.1.1Relevant Para 4.03 ofthe Foreign Trade Policy (2O15-2O) inter-alia states
that:-

An Aduance Authorisatton ts issued to allow dutg free import of input.s, tlhich are
physically incorporated in export product (making normal alloulance for uastage), In
additinn, fuel, oil, energy, catalysts tuhich are consumed/ utilised to obtain export
product, maA abo be alloued. DGFT, bg means of Publb Notice, may exclude ong
product(s) from puruiew of Aduance Authorbation.

22.L.2 Relevant Para 4.13 of the Foreign Trade Policy (2O15-2O) inter-alia states
that:-

4.13 Pre-tmport condition in certain cases

(il DGFT mag, bg Nofificatiort-, lmpose pre-import cond.ition for inputs under
this Chapter.

(ii) Import items subject to pre-import condition are listed in Appendix 4-J or will be as
indtcated in Standard Input Output Norms (SION).

4.74 Details of Duties exempted-

Imports under Aduance Authorisation are exempted from pagment of Basic Customs
Dutg, Additinnat Customs Duty, Education Cess, Anti-dumping Duty, CounteruaiLing
Dutg, Safeguard Dutg, Transition Product Spectfic Sofeguard Du.tg, tuhereuer applicable.
Import against suppLies couered under parograph 7.O2 (c), (d) and (g) of FTP Luill not be
exempted from pagment of applbable Anti-dumping Dutg, Counteruailing Dury,
Safeguard Dut! and Transition Product Spectfb Safeguard Dufu, if ang. Hotueuer,
imports under Aduance Authori-sation for phgsicol exports are also exempt from u-hole of
the integrated tax and Compensation Cess leutable under sub-section (7) and sub-
sectitn (9) respectiuelg, of section 3 of the Cusloms Taiff Act, 1975 (51 of 1975), asmag
be proui.ded in the notiftcation issued bg Department of Reuenue, and such imoorts shall
be subiect to pre-import condition Imports against Aduance Authorbations for phgsica\
exports are exempted from Integrated Tax and Compensation Cess upto 31.03.2018
onla.

22.1.4 Notiftcation NO. 31 (RE-2O13)/ 2OO9-2OL4 dated 1* August, 2O13:

In exercise of powers confened by Section 5 of the Foreign Trade
(Deuelopment & Regulation) Act, 1992 (No.22 of 1992) read u.tith poragraph 1.2 of
the Foreign Trade Policg, 20O9-2O14, the Central Gouernment herebg nottfies the

follou.ting amendments in the Foreign Trade Policg FTP) 2OO9-2014.
2. After para 4. 1 . 14 of FTPanewpara4.l.)Sisinserted
"4.1.15 Whereuer SION permits use of either (a) a geneic input or (b) alternatiue
inputs, unLess the name of the specific input(s) [uthich has (haue) been used in
manufactuing tlTe export productl gets indirated / endorsed in the releuant
shipping bill and these inputs, so endorsed, match the desciption in the reLeuant
bilL of entry, the concemed Authori.sation will not be redeemed. In other words, the
name/ desciption of the input used (or to be used) in the Authortsation must match
exactly the name/ desciptinn endorsed in the shipping bill. At the time of
dbcharge of export obligation (EODC) or at the tim.e of redemption, RA shall allow
onlg those inputs which haue been specificallg indbated in the shipping bilL"
3. Para 4.2.3 of FTP b being amended by adding the phrase "4.1.14 and
4.1. 15" in place of "and4.1.14". The amended para u-touLd be as under:
"Prouisinns of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1. 15 of FTP shall be
applicable for DFIA holder. "
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4. Effect of this Notificdtion: Inputs actuallg used in rnanufacture of the
export product should onlg be imported under the outhorisahon. Similarlg
inpub actuallg imported must be used ln the export prod.uct, This ha,s to
be estqblished in respect of eaery Aduance Authorisdtion / DFIA.

22.2 Wit]n the introduction of GST w.e.f 0l -O7-2017, Additional Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods ald Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of Additiona-l Dutics of Customs. Accordingly, Notification
No.26l2Ol7 -Customs dated 29 J:une 2017 , was issued to give effect to the
changes introduced in the GST regime in respect of imports under Advance
Authorization. The corresponding changes in the Policy were brought through
Trade Notice No.11/2018 dated 30-06-2017. I frnd that it is pertinent to note
here that while in pre-GST regime blankct exemption was allowed in respect of
al1 Duties leviable when goods were being imported under Advance
Authorization, contrary to that, in post-G ST regime for imports under Advance
Authorization, the importers were required to pay such IGST at the time of
imports and then they could get the credit of the same.

However, subsequently, the Governrnr:nt decided to exempt imports under
Advance Authorization from payment of IGST, by introduction of the Customs
Notification No.79/2077 dated 13-10-2017. However, such exemption from the
payment of IGST was made conditional. The said Notihcation No.79/2O77 dated 13-
lO-2O17, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advalce Authorization.

22.2.L D.G.F.T. Notification No. 33/2015-2O2O dated 13.1O.2O17 amended the
provisions ofPara 4.14 ofthe Foreign Trade Policy 2OL5-2O which read as under:

Para 4,14 is amended to read as under:

"4. 14: Details of Duties exempted

Imports under Advance Authorisation are exempted from payment of Basic
Customs Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty,
Countervailing Duty, Safeguard Duty, Transition Product Specific Safeguard
DuQz, wherever applicable. Import against supplies covered under pgl4ggqp[
7.O2 bt. 6.) ard (e) of FTP will not br: exempted from paJrment of applicable
Anti-dumping Duty, Countervailing Duty, Safeguard Duty and Transition
Product Specihc Safeguard Duty, if any. However, imports under Advance
Authorization for physical exports are aiso exempt from whole of the integrated
tax ald Compensation Cess leviable under sub-section (7) ald sub-section (9)

respectively, of section 3 of the Customs Tariff Act. 1975 (51 of 1975), as may
be provided in the notification issued by Department of Revenue, and Buch
imDorts shall be subiect to Dre-imDo!t condition."

22.2.2 Notification No.- 79l2OL7 - Customs, Dated: 13-1O-2017. The relevant
amendment made in Principal Notification No, 18/2O1S-Customs dated
O1.O4.2O15 vide Notification No. 79l2OL7 - Customs, Dated: 13-10-2017 is as
under:

.ty'o

Notification
number and
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date

1( ) (2)

I

2 18/ 201 s-
Customs, dated
the 1 st Apil,
2O 1 5 [uide
number G.S.R.

254 (E), dated
the 1 st Apil,
20lsl

(s)

In the said notiftcatinn, in the openirq paragraph,-
(a) ......

B) in condition (uiti), after the proubo, the follou-ting
proubo shall be tnserted, namelg:-

"Prouided further that notu.tithstanding angthing
contained hereinaboue for the sai.d authonsations
where the exemption from integrated tox and the
goods and seruices tox compensatinn cessleutable
thereon under sub-section (7) and sub section (91 oJ
section 3 of the scdd Customs TarilJ Act, has
been auailed, the export obligation shall be

fulfilled bg phgsical exports onlgf';

(.)

(c) after condition (xL), the fotlowing conditions sltaLL

be inserted, namelg -

"(xii) that the exemptton from integrated tax and the
goods and seruices tox compensation cessleuiabLe
thereon under sub-section (7) and sub-section (9) of
section 3 of the sald. Customs Tariff Act shall be
subject to pre-import cond.ltion;

22.3 Further, I find that Notifrcation No.01/2019-Cus. dated 10.01.2019
removed/omitted the ?re Import condition' laid down vide Amendment Notlfication
No.79/2OI7- Cus dated 73.70.2077 in thc Principal Notification No. 18/201S-Cus
dated 01.04.2015.

22,4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 {19) G.S.T.L. 637 (Mad.) on the issue under consideration held that:-

"pre-import simply means import of raw meterials before export of the
I-rnished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

22.5 1 find that the Importer has taken plea that meaning of phrase 'Pre-import
Condition'was neither delined in the FTP pol.icy nor in the notification. I lind that 'Pre-
Import Condition' is unambiguous word/phrase. Further, I Iind that the defrnition of
pre-import directly flows from Para 4.03 of the Foreign Trade Policy (2015-
2o)[erstwhile Para 4.1.3 of the Policy (2009-14)] wherein it is said that Advance
Authorization are issued for import of inputs, which are physically incorporated in the
export goods allowing legitimate wastage. Thus, this Para specrfrcally demands for
such physical incorporation of imported materia.ls in the export goods. And the same
is only possible, when imports are made prior to export. Therefore, such Authorization
principa.lly do have the pre-import condition in-built, which is required to be followed.
In the instant case, it is undisputed fact that the Importer has not complied with the
Pre-Import Condition as laid down vide Exemption Notifrcation No. 18/2015 dated 01-
04-2015, as amended by Notification No. 7912077-Cus, dated l3-1O-2O17.
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22.5 Further, I hnd that this issue is no longer res integro in as much as Honble
Supreme Court in the case of Union of Indizr Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC) has overrr.led judgment of Hon'ble High Court of Gujarat and has
held that pre-import condition, during October,2OlT to January,2o19, in Advance
Authorization Scheme was va-Iid. Relevant Paras of the decision are as under:

69. The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 of FTP and Annexure-4.J of the HBP; that only few a.rticles were
enumerated when the FTP was published, is no ground for the exporters to
complain that other articles could not bc included for the purpose of 'pre-import
condition'; as held earlier, that is the import of Paragraph 4.03(i). The
numerous schemes in the FTP are to maintain an equilibrium between
exporters' claims, on the one hand ernd on the other hald, to preserve the
Revenue's interests. Here, what is inv<:lvcd is exemption and postponement of
exemption of IGST, a new levy altogether, whose mechalism was being worked
out and evolved, for the {irst time. The plca of impossibility to fu1fil 'pre-import
conditions' under old AAs was madc, suggesting that the notifications
retrospectively maldated new conditions. The exporter respondents' argument
that there is no rationale for differential treatment of BCD alld IGST under AA
scheme is without merit. BCD is a customs levy at the point of import. At that
stage, there is no question ofcredit. On the other hald, IGST is levied at
multiple points (including at the stage o[ import) and input credit gets into the
stream, ti11 the point of end user. As a rcsult, there is justification for a separate
treatment of the two levies. IGST is lcvied under the IGST Act, 2017 and is
collected, for convenience, at the customs point through the machinery
under the Customs Act, 7962. The impugned notifications, therefore, cannot be

faulted for arbitrariness or under classification.

7O. The High Court was persuaded to hold that the subsequent notification oI
10- 1-2019 withdrew the 'pre-import condition' meant that the Union itself
recognized its unworkable and unfcasible nature, ald consequently the
condition should not be insisted upon for the period it existed, ie., after 13-10-
2017. This Court is of the opinion that the reasoning is faulty. It is now settled
that the FTPRA contains no power to frame retrospective regulations.
Construing the later notification of 10- 1 -2 0 19 as being effective from 13- 10-
2017 would be giving effect to it from er date prior to the date of its existence; in
other words the Court would imparr retrospectivity. In Dtrector General of
Foreign Trade &Ors.v Kanak Exports &Or.s. [2015 (15) scR 287 = 20t5 ( 3261
E.L.T. 26 (S.C.)l this Court held that :

"Section 5 of the Act does not give emy such power specifi.cally to the Central
Government to make rules retrospectivc. No doubt, this Section confer powers
upon the Centra-I Government to 'amend' the policy which has beenframed
under the aforesaid provisions. Howevr:r, that by itself would not mean that
such a provision empowers the Government to do so retrospective."

7L. To give retrospective effect, to the notihcation of 1O-1-2019through
interpretation, would be to achieve what is impermissible in law. Therefore, the
impugned judgment cannot be sustaincd on this score as we1l.

75, For the foregoing reasons, this court holds that the Reuenue has to

succeed. The impugned judgment and orders of the Gujarat High Court are
hereby set aside. Hou.teuer, since Lhe respondents utere enjoytng inteim orders,
till the impugned judgments uere deLiucred, the Reuenue is directed to permit
them to claim refund or input credit (whbheuer applicable and/ or u-thereuer
custorrls duty uas paid). For dotng so, the respond.ents shatl approach the
jurisdictional Commissinner, and appLy uith docum.entary euidence uithin six
weeks from the date of thi-s judgment. The claim for refund/ credit, shatl be
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examined on tlTeir meits, on a case-bA-case basis. For the sake of conuenience,
the reuenue shalt direct the appropiate procedure to be followed, conueniently,
through d circular, in this regard."

22.7 | find that based on the decision of Hon'ble Supreme Court 1n aforesaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circula: No. 16 /2O23-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign Trade Policy and Handbook of
Procedures 2O75-2O - Availing exemplion from IGST and GS'I' Compensation Cess -
Implementation of Supreme Court direction in Cosmo Films case

M.F. (D.R.) Circulal No. 16/2O23-Cus., dated 7 -6-2023

F. No. 605/ 1t 12)23-DBKI 569

Government of lndia

Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New Delhi

Subject: Implementalion of Hon'ble Supreme Court direction in judgment dated
28-4-2023 in matter of Civil Appeal No. 290 of 2023 relating to 'pre-import conditron'-
Regarding.

Attention is invited to Hon'ble Supreme Court judgment daled 28-4-2023 in matter of
Civil Appeal No. 290 of 2023 (UOI and otlters v. Cosmo Films Ltd.) |

(2023]1 5 Centax 286
(S.C.) = 2023 (72) G.S.T.L. 417 (S.C.)l rclating to mandatory fulfilment of a 'pre-import
condition' incorporated in para 4.74 of FTP 2015-20 uide the Central Government
(DGFT) Notification No. 3312O15-2O. dated 13-10-2OI7, and reflected in the
Notification No. 79 / 2017-Customs, dated 13-lO-2O17, relating to Advance
Authorization scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had provided that
imports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax ald compensation cess, as may be provided in the notification
issued by Department of Revenue, arld such imports shall be subject to pre-import
condition.

3. Hon'ble Supreme Court has allowed the appeal of Revenue directed against a
judgment arrd order of Hon'ble Gujarat High Court [2019 (368) E.L.T. 337 (Gui )l
which had set aside the said mandatory fulfilment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-import condition
requirements are to pay IGST and Compensation Cess to that cxtent.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whrchever applicable
and/or wherever customs duty was paid). For doing so, the respondents sha11

approach the jurisdictional Commissioner, and apply with documentary evidence
within six weeks from the date of the judgment. The claim for rcfund/credit, shall be

examined on their merits, on a case-by-case basis. For the sake of convenience, the
revenue shall direct the appropriate procedure to be followed, conveniently, through a
circular in this regard.

5.1 The matter has been examined in the Board for purpose of carrying forward the
Hon'ble Supreme Court's directions. It is noted that -
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(a) ICES does not have a functionality for puyment of customs duties on a bill of
entry (BE) (unless it has been provisionally assessed) after giving the Out-of-Charge
(OOC) to the goods. In this situation, duties can be paid only through a TR-6 challan.

(b) Under GST law, the BE for the assessment of integrated tax/ compensation
cess on imports is one of the documents bascd on which the input tax credit may be

availed by a registered person. A TR-6 challarr is not a prescribed document for the
purpose.

(c) The nature of facility in Circular No. I 1/2015-Cus. (for suomotu payment of
customs duty in case of bona fid.e default in export obligation) [2015 (318) E.L.T. (T1 1)]

is not adequate to ensure a convenient transler of relevant details between Customs
and GSTN so that ITC may be taken by thc importer.

(d) The Section 143AA of the Customs Act. 1962 provides that the Board may, for
the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, nter alia, maintain transparency in the
import documentation.

5.2 Keeping above aspects in view, noting thzrt the order of the Hon'ble Court shall
have bearine on importers ottrers thar the rcspondents, and for purpose of carrying
forward the Hon'ble Court's directions, the following procedure can be adopted at the
port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-import condition
and are hence required to pay IGST and Compensation Cess to that extent, the
importer (not limited to the respondents) may approach the concerned
assessment group at the POI with relevant details for purposes of payment of the
tax and cess along with applicable interest.

(b) the assessment group at POI shall can<;el the OOC and indicate the reason in
remarks. The BE shal1 be assessed again so as to charge the tax and cess, in
accordance with the above judgment.

(c) the payment of tax and cess, edong u ith applicable interest, shall be made
against the electronic challal generated in the Customs EDI System.

(d) on completion of above payment, the prrrt of import sha-1l make a notional OOC
for the BE on the Customs EDI System [so as to enable transmission to GSTN portal
of , inter alta, the IGST and Compensation Cess amounts with their date of pa)'rnent
(relevant date) for eligibility as per GST provisionsl.

(e) the procedure specified at (a) to (d) abovr: can be applied once to a BE.

6.1 Accordingly, the ilput credit with respecr to such assessed BE shall be enabled
to be available subject to the eligibility and conditions for taking input tax credit under
Section 16, Section 17 and Section 18 of thc CGST Act, 2077 artd rules made
thereunder.

6.2 Further, in case such input tax credit is utilized for payment of IGST on outward
zero-rated supplies, then the benefit of rcfund of such IGST paid may be available to
the said registered person as per the relcvant provisions of the CGST Act, 2077 arld
the rules made thereunder, subject to the conditions and restrictions provided therein.

7. The Chief Commissioners a-re expected to proactively guide the Commissioners
artd officers for ironing out any local level issucs in implementing the broad procedure
described in paras 5 ald 6 above ald ensuring appropriate convenience to the trade
including in carrying out consequential actio:rs. For this, suitable Public Notice and
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Standing Order should be issued. If an1. difhculties are faced that require attention of
the Board, those can be brought to the notice.

22.8 Further, I find that DGFT havc issued Trade Notice No. 712023-24 dated
08.06.2023, saying that "all the imports made under Advalce Authorization Scheme
on or after 13.IO.2O17 arrd upto and including 09.01.2019 which could not meet the
pre-import condition may be regulanzed by making paJlnents as prescribed in the
Customs Circular".

22.9 Thus, from the frndings and discussion in Para 22 to 22.8 above, I find that there
is no dispute that the said importer has failed to comply with the mandatory
conditions of 'Pre-Import' while claimrng the benefrt of Exemption from IGST and
Compensation Cess under Exemption Notification No. 18/2015 dated Ol-04-2015, as

amended by Notification No.7912077-Cus, dated l3-7O-2O17 during the period from
Octoberl3, 2077 lo January 9,2019, in Advancc Authorization Scheme.

22.LO. l find that importer's plea that they have not violated the condition in FTP and
Customs Act and pre-import condition is ultra vires and thus not implementable is not
acceptable as the Hon'ble Supreme Court in the case of Union of India Vs. Cosmo
Films Ltd reported as 2023 (72) GSll- I47 (SC) have discussed exhaustively the
provisions of the Customs Act as well as the provisions ofthe FTP and it has been held
that pre import conditions is required to be complied with.

23. Whether the Duty of Customs amounting to Rs.82,62,368/-in the form of
IGST saved in course of imports of the goods under the subject Advance
Authorization and the corresponding Bills of Entry as detailed in the SCN,is
required to be demanded and recovcred from them (invoking extended period)
under Section 28(4) of the Customs Act, t962 read with Customs Notifrcation
No.18/2O15 dated O1.O4.2O15, as amended by Notifrcation No.79l2O17-Cus,
dated 13.1o,2017and whether Bonds executed by Importer at the time of
import should be enforced in terms of Section 1a3(3) of the Customs Act, L962,
for recovery ofthe Customs Duty alongwith interest?

23.L I find that it would be worth to reiterate that the Hon'ble Supreme Court in case
of Union of India Vs. Cosmo Films Ltd has overruled judgment of Hon'ble Gujarat High
Court and has held that pre-import conditions, during Octoberl3,2077 to January
9,2079, in Advalce Authorization Schcme was valid. Thus, I find that the Hon'ble
Supreme Court has settled that IGST and Compensation Cess involved in the Bills of
Entry filed during October13,2Ol7 to .Ianuary 9,2019 is required to be paid on failure
to compliarce of 'Pre Import Condition as stipulated under Exemption Notification No.

18/2015 dated 01-04-2015, as amended by Notification No.79/2O77-Cus, dated 13-
).O-2O77 . I find that it is undisputed lact that said Importer has failed to fulfill and
comply with 'Pre Import condition' incorporated in the Foreign Trade Policy of 2015-
2O2O and Handbook of Procedures 2O|5-2O2O by DGFT Notification No. 33/2015-20
and Customs Notilication No.I8/2015 dated O1-04-2015, as amended b5, Notification
No. 79 / 2077 -Cus, dated ).3-7O-2O77.

23,2 lt is well settled principle of law that exemption notification has to be
interpreted strictly. There are plethora of judgments pronounced by the different fora
of courts in this regard. I rely upon the ioltowing judgments:

(1) Mars Plastic & Polymers Pvt. Ltd V/s. Commr. of Customs Chennai reported at
2003 (156) E.L.T.94l (Tri. - Mumbai), duly affirmed by the Apex court as reported
at 2OO3 11581 E.L.T. A275 (S.C.)| held Lhat:

*4, We find thi-s argument strange. It is settled lau.t that tl'Le benefit of
e stablishinq the eLgi-bili.tU to an exemption is upon tlrc per,'son uho sets tt up. This
LL)as the lanu uhen the goods were imported. It was therefore reasonable to expect
of the importer that tt substantiated the claim for exemption. It is not reautred that
he be inuited to do so. At no such s
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(ii) Bharat Earth Movers Ltd. V/s Co1lr. Of C. Ex. Banga-lore reported at 2001 (136)

E.L.T. 225 (Tri. - Barrg.) wherein it was held :

condition has to be fulfilled tn toto and not partiallg. It is the
axiomatic pinciple of taw that the exentption can be auai\ed onlA if the
conditions specified in a particular notfn. ctre fulfilled in whole and euen tf it is
established that theg haue not porttally fulfilted the same, the exemption
connot be auailed.

There i.s no room for JTexibilitg in thb regard as per the wordings emploged in the
notifiratit:n. "

(iii) The Hon'ble Supreme Court of India in the case of STAR INDUSTRIES Versus
COMMISSIONER OF CUSTOMS (IMPORTS), RAIGAD reported at 2Ol5 (3241 D.L.T.
6s6 (S.C.), held that:*37. ........... It is rightlg argued. bg the learned. senior counsel for the

Reuenue thot exemption notifications are to be construed strictlg and euen
iJ there is some d.oubt, beneJit thereof shall not erlure to the assessee but
would. be given to the Rer.tenue. This principle of strict construction of exemption
nohfication is nou deepLg tngrained in uartous judgments of thb Court taking thi.s
uieu,t consi.stently.

(i") COMMISSIONtrR OF CUS. (IMPORT). MUMBAI Versus DILIP KUMAR &
COMPANY, reported at 2018 (361) E.L.T. 577 (S.C.), the larget bench of the Honble
Supreme Court of India held that:

"47. After thoroughly examining the uaric:us precedents some of which were cited
before us and after giuing our anxious consideration, ue uould be more than
justified to conclude ond also compelled to hold that euery toxing statute including,
charging, computation and exemption clcLuse (at the threshold stage) should be
interpreted stictly. Further, in case of ambiguity in a charging proui,sions, the
benefit must necessaritg go in fauour of subject/ ossessee, but the same is iot true
for an exemption notijlcation LDlleretn the benefit of ambiguitA must bestrictlg
interpreted in faaour of the Reoenue/State.
43. .................. h i.s onlg the letter of the latu and not the spiit of the law to guide
the interpreter to decide the liability to tctx ignoing aruJ amount of hardship and
escl'teuing equitg in taxation. Thus, ute ntag emphatically reiterate that tf in the
euent of ambiguity in a toxation liabiLity statute, the benefit should go to the
subject/ ossessee. Bu| in a situation uhere the tax exemption has to be
interpreted, the benefit of d.oubt should go ln Javour of the reuenue, the
aforesaid conclusions are expounded ortLg as a prelude to better understand
ju*prudential basis for our conclusion. We maA nou.t consider the decisions which
support our uieu-t.

44. In HansrajGordhandas case (supro) IAIR 1970 SC 755 : (1969) 2 SCR 253
= 1978 (2) E.L.T. J350 (S.C.)1, rhe ConstittLLionol Bench unanimouslA pointed out
that an exemption from taxation is to be aLlotued based u-.holly bg the language of
the notification and exemption cannot be gathered bg necessary implication or by
construction of words; in other u.tords, one has to look to the language cllone
and the object @nd purpose for granting exemptlon ls in'eleuant and.
Tmmaterlal.
45. In Parle Exports case (supra), a Bench of two-Judges of thi-s Court

pointed out the strtct interprctotion to be fotlou-ted in interpretation of
a nottfication for exemptton.
4a, .................. Exemptions from to-ration haue tendencg to increase the burden
on the other unexempted class of ta,xpeLlers. A person cl@iming exemption,
thereJore, has to est@blish that his case squarelg Jalls utithin the
exemption notiJic@tion, afld uhile doing so, a notiJication should be
construed against the subject in case oJ ambiguitg.
52. To sum up, we ansu)er the reference Ltolding as under -
(1) Exemption notificatton should. be interpreted strictlg; the burden o;f

prouing applicabilitg utould. be on the assessee to shoul that his cose
comes within the parameters of the exemptlon clause or exemption
flotiJic@tion.

(2) When there is ambiguity in exemption notification which is subject to stict
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interpretatian, tlrc benefit o[ such amblgultg co,flnot be clained. bg the
subject/assessee and. lt must be interpreted ln Jauour of the reuenue.

(3) The ratio in Sun Export case- lsupra) is not conect and atl lhe decbions ulhich
took similar uiew as in Sun E::porl case (supra) stands ouent ed."

23.3 Further, I find that Importer is well aware of the ru1es and regulation of
Customs as well as Exim Policy as they zre regularly importing the goods under
Advance Authorisation and they were fully aware that the goods being cleared from
Customs was not fulfi11ing pre import condition as they have alreadlr filed the Shipping
Bill to this effect and goods have already been exported. Thus, it proves beyond doubt
that goods imported under subject Bi1ls of Entry were never used in the goods already
exported. Thus, I frnd that the Importcr have suppressed the facts of export without
compliance of Pre- Import condition from the Department while liling Bills of Entry
under Advance Authorisation and evaded the payment of IGST arrd Compensation
cess. Further I frnd that by availing exemption wrongly by not completely disclosing
the facts and misguiding the Departmcnt, is sufficient ground to invoke extendable
period, as held by the CESTAT, Bangaiore Bench in the case of Bharat Earth Movers
Ltd. Versus Collector ofC. Ex., BarLgalore, reported at 2001 (136) E.L.T. 225 (Tri. -
B-9.)

"Exemption uronglg aualled bg not completelg disclosing the facts and.
mlsguid.lng the Department - Extended. perlod. lnaokable"

I further rely upon the judgment of thc Honble Patna High Court in the case of Tata
Iron and Steel Co. Ltd. Versus Union ol India and Others, 1988 (33) E.LT. 297 (Pat.),

wherein the Hon"ble Court held that:

. It i.s not necessoru to obserue thot there utas fraud or collusion on
the part of the companu, but it is obuious that there was as least ntis statement
and ulilful suppression of facts. T'he pehtioner u)as not entitled to the benefit of
the exemption notification. It i^s not open to the petittoner to take up the position
that it could not haue conceded t.uhdt it was contesting,............ namelg, that a
crane had been manufactured. The facts are so obvious that the petitioner u.ns
required to declare it speciallu ttlrcn the deportment and the ass€ssee u.tork on
self assessment scheme. I houe not Lhe Least doubt that the fiue-year n e must
rule thi.s ca.se. The steps, thereforc:, for reali.sation of the dutg are obuiouslg r.t-ttthin

time. Th.e stand of the petitioner in regard to the bar of limitatbn must be
squarelg rejected. "

23.4 In view of the forgoing paras, I Ilnd that extended period in the present case is
rightly invoked and therefore differential Customs Duty amounting to

Rs.82,62,368/-is required to be recovered under Section 2814\ of the Customs Act,
7962 along with applicable interest uncir:r Section 28AA of the Customs Act,l962.

23.5 Further, without prejudice to the demand under Section 28 (4) of the
Customs Act,l962, I find that in the prescnt case, the importer has also Iiled Bond
under Section 143 of the Customs Ar:'r, for the clearance of imported goods under
Advarce Authorization availing the trcr-rcfit of exemption under Customs Notification
No.18/2015 dated 01-04-2015, as amcnded by Notifrcation No.79 12017-Cus, dated
73-lO-2O17. Sub Section (1) of Section 143 explicitly says that "Where thi.s Act or anA
other law requires anything to be done before a person can import or export ang goods
or clear anA goods from the control of offtcers of custorls ond the [Assistant
Commissioner of Customs or Depu! Commlssioner of Customsl b satisfied that hauing
regard to the circum-stances of the case, such thing cannot be done before such import,
export or clearonce uitlTout detiment lo that persory the [Assbtant Commbsioner of
Customs or DeputA Commi,ssianer of Cuslomsl maA, notwithstanding angthing contained
in this Act or such other law, grant leaue for such import, export or clearance on the
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person executing a bond in such aflLoun[ tuith such suretA or secuitA ond. subject to
such cond.itions as the [Assi-stant Commksioner o[ Customs or DeputA Commi.ssioner of
Customsl approues, for the doing of that thing uithin such time after the impot export
or ctearance a.s maA be specifted in the bond". On perusal of language of the Bonds
frled by the Importer, I find that conditions are explicitly mentioned in Bond. The
wording and condition of Bond inter a.lia is rcproduced below:

WHEREAS we, the obligor (s) have imported the goods listed in alnexure- I availing
customs duty exemption in terms of the notification of the Government of India in
Ministry of Finance (department of revr:nur:) No.018/2015 dated 01.04.2015
(hereinafter referred to as the said Notification) against the Advance License No.
(hereinafter as the license) for the import of thc goods mentioned there in on the terms
ald conditions specihed in the said notihcation :rnd license.

NOw THE CONDITIONS OF THE ABOVE BOND ARE THAT:-
1. I/We, the obligor(sf fulfrll the conditions of the said rotification end shell
observe and comply with its terms atrd condition.
2,We the obligor shall observe all the terms and conditions specilied in the
license.
J....

4...
S.IVe, the obligor, shall comply with the conditions stipulated in the said Import
& Export Po1icy as amended from time to time.
6....

It is hereby declared by us, the obligor(s) and thc Government as follows:-

1. The above written Bond is given for thc pcrfornrance of al act in which the public
are interest.
2,The Goverument through the commissioncr of customs or any other officer of
the Customs recover the aame due from the Obligor(s) in the manner laid sub-
section (llof the sectiotr 142 of the customs act,L962,

23.6 I find that no time limit is prescribed for rccovery of any liability in case of Bond
filed under Section 143 (1) of the Customs Acl,l962 as it is continuous liability on the
part of the importer to follow the conditions prescribed in the Bond. I find that the said
importer is obliged to follow the conditions oI the Bond. Therefore, I find that by
fiIing the Bond under Section 143, said Importcr is obliged to pay the consequent duty
liabilities on noncompliance/failure to fulfill the conditions of the Notification.
Therefore, I find that without prejudice to tho oxtended time limit envisaged under
Section 28 (4) of the Customs Act, 1962, said Irnportcr is liable to pay differential duty
alongwith interest without any time limit. 'lhercfore, I find that without prejudice to
the Provisions of Section 28 $l of the Customs Ac1,1962, the Bond is required to be

enforced under Section 143 (3) of the Customs Acl, 1962 for the recovery of differential
Customs Duty of Rs. 82,62,368 1 - aJongwith in rcre s r.

23.7 The importer has contended that imposition of interest on the proposed
demard is wholly without jurisdiction and illcg.rl as IGST on imports is leviable under
Section 3(7) of the Customs Tariff Act and thcrc is no statutory provision providing for
levy of interest in case of delayed payment of duty under the Customs Tariff Act and
therefore interest as proposed is not leviable. In this regard, I frnd that based on the
discussions in the foregoing paras, I have a1n:ady held that the demand in the present
case is recoverable from them under thc provisions of Section 2814) of the Customs
Acl, 1962. Section 28AA ibid provides that whcn a person is liable to pay Duty in
accordance with the provisions of Section 28 ibid, in addition to such Duty, such
person is a.lso liable to pay interest at applicable rate as we1l. Thus the said Section
provides for paJrment of interest autornatically along with the Duty
confirmed/ determined under Section 28 ibid.
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23.8 Further, Section 28AA ibid providr:s theit when a person is liable to pay Duty in
accordance with the provisions of Sr:ction 28 ibid, in addition to such Duty, such
person is also 1iab1e to pay interest at applicable rate as we1l. Thus the said Section
provides for paJ,rynent of interesl automatically along with the Duty
confirmed/determined under Section 28 ibid. I have already held that Customs Duty
arnounting to Rs.82,62,368/-is liablc to be recovered under Section 28(4) of the
Customs Act, 7962. Therefore, I find that diffcrential Customs Duty of Rs.82,6236A1-
is required to be demanded a:rrd recovcrr:d as determined under Section 28 (8) of the
Customs Act, 7962 alongwith Interest under Section 28AA of the Customs Act, 1962.

23,9 | find that, it is not in disputr: Lhat the importer had imported the goods
claiming the bene{it of Notification No.18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notjfication No.18/2015 dated 01.04.2015 says
that "(iv) that in respect of imports rnadr: before the discharge of export obligation in
ful'I, the importer at the time of clearancc of the imported materials executes a bond
with such surety or securit5r and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pzry on demald an amount equal to the duty
leviable, but for the exemption containcd herein, on the imported materia.ls in respect
of which the conditions specified in this notification are not complied with, together
with interest at the rate of fifteen per ccnt per zrnnum from the date of clearartce of the
said materials;".

23.10 The importer has also pl:rccd relieince on the judgement of Hon- Bombay
High Court in the case of Mahindra and Mahindra Ltd. vs. The Union of India and Ors.
WP No. 1848 of 2OO9 decided on 75.9.2022. They contested that Duty and interest is
not liable to be paid and relied on thc dccision of Hon'ble Mumbai High Court in case

of Mahindra & Mahindra v. Union of India, 2022 (1Ol TMI 212 wherein penalty and
interest demalded was set aside in [hr: eLbscnce of provision under Section 3 for
Additiona-l Duty of Customs, Section 3,A for Special Additiona.l Duty under the
Customs Tariff Act, 1975 or Section 90 ol the Finance Act, 2000 that created a charge
in nature of pena-lty or interest. They havc further stated that this judgement has been
affrrmed by Hon. Supreme Court and thc Special l,eave Petition li1ed by the Union of
India has been dismissed by order datcd 28.7.2023 passed in Special Leave Petition
(C) No. 16214 of 2023 and therefore thc .judgement is binding on the Department and
therefore the entire proposed imposition of interest and penalty is who11y without
jurisdiction and deserves to be dropped. I hnd that this contention is not acceptable as

the said decision is with rega-rd to prc-GS'l'era. Period covered in the said decision was
November'20O4 to January'2007 and pr:riod covered in present case is 13.10.20i7 to
09.01.2019. Said decision of Mahindra & Mahindra Ltd reported in (2023) 3 Centax
261 (Bom.) relied on by the importer is distinguishable on following grounds.

In the instalt case, IGST has br:cn dcmanded under Section 28 of the Customs
Act, 1962 as well as by enforccmcnt of Bond under Section 143 of the Customs
Act, 7962. In this case, the importer has executed Bond before the proper
officer binding himself to pay duty alongwith interest in case the importer fails
to comply with the condition of Bond. As the importer failed to fu1fil the
condition of the bond i.e failed to comply with mandatory 'pre-import' condition
specified under the Notification, therefore, the importer is liable to pay duty
alongwith interest in terms of thc conditions of the Bond as specilied under
Section 143 ofthe Customs Act. 1962.

In the case of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper offrcer.

In the case of Mahindra & Mahindra Ltd, the issue under dispute was charging
Section for interest arrd penalty. According to the Department, the charging
Section for imposition of CVD, SAI) & Surcharge was Section 12 of the Customs
Act, 1962. Hon'ble Court held that cha.rging section for imposition of CVD, SAD
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"SECTION 5. Lewy and collection.
(1)

Provided that the integrated tax on goods [other than the goods as mag be
notified bg the Gouernment on the recomrrtr:ndations of the Councill imported into
India sha-1l be levied and collected in accordzrnce with the provisions of section

3 of the Customs Tariff Act, 1975 (51 of 1975) on the value as determined under
the said Act at the point when duties of customs are levied on the said goods
under section 72 of the Customs Act, 1962 152 of 1962]r."

Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that "IQSf_jS
leuied under the IGST Act, 2077 and is collecte d., for conuenience, at the
customs point through the machinery under the Customs Act, L962."

23,L1 I also hnd that Hon'bie Supreme Court on 11-3-2016 dismiseed Civil Appeal
Iiled by Atul Kaushik (Oracle India Ltd) r:ported in Oracle India Put. Ltd. v.
Commi.ssinner 2016 (339) E.L.T. A136 /S.C.l/.rgainst the CESTAT Fina-l Order Nos.
A/52353-52355/201S-CU(DB\ dated 29-7 -201 5 :r.s reported in 20 1 5 {330) E.L.T. 417
(Tri.-Del.f (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
Tribuna-l". Relevant Para of the decision of Fin.rl Order Nos. A/52353-52355 /2015-
cu(DB) dated 29-7-2015 of CESTAT reported in 2015 (330) E.L.T. 417 (Trt.-Del.) (Atul
Kaushik v. Commissioner) is re-produced as under:

"16. The appellants haue aLso contended that pcno\tA, interest and confiscatton cannot
be inuoked in respect of euasion of counteruaLlitg dutg (leuted under Section 3 of the
Cusfoms Taiff Act, 1975) on the ground thoL tLrc proubions relating to these aspects
haue not been borrowed into Section 3 of the CusLoms Taiff Act, 1975. In support of the
pinciple that the penaltg cannot be Leuied Ln Lhe absence of penaltA prouision hauing
been bonowed in a particular enactment, the appellants cited the judgments in the case
oJKhemka& Co. (supra) and Pianeer Silk Mills Put. Ltd. (supra). We are in agreement
u-tith thi.s proposition and therefore ute refrain Jrom dr.scussing the said judgments. The
appellants aLso cited the judgment in the case of Supreme Woollen MilLs Ltd. (supra),
StLkone Internationat (supra) and seueral others to aduance the proposition that penaltA
prouisions of Customs Act tuere not applicabLc: to Lhe cases of non-payment of anti-
dumping dutg and that the same pinciple is appllcable u-tith regard to leutabilifu of
interest [Indio Carbon Ltd. (supra) and V.V.S. Surlar (supra)]. We haue perused these
judgments. Mang of them dealt utith Anti-durnping duty/ Spectal Additional Dutg (SAD)

teuiable under uarious sections hut not SecLiort 3) of Customs Taiff Act, 1975 and in
those sections of tlrc Customs Taiff Act, 1975 or tn the said Act itself, duing the
releuant penod, there LUas no prouision to eppLA to the Antt-dumping duty/ SAD the
proubtons of Customs Act, 1962 and tl'Le ruk:s and regulations made thereunder
including those relating to interest, penalta, confiscation. In the case of Pioneer Silk Milb
(supra), the dutg inuolued was tle one leuied under tlrc Additional Duties of Dxcbe
(Goods of Special Importance) Act, 1957 and tts Section 3(3) only bonowed the
proui-sbns relating to leug and collection from the Central Excise Act, 1944 and in uiew
of that it was held that the proui.siuns relating to confiscation and penaltg could. not be
applied with regard to the duties coLlected undar the said Act of 1957. None of these
judgments actually deal with the CVD leuied under Section 3 of the Customs Tariff Act,
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& Surcharge was Section 3(1) of Customs Tariff Act, 1975, Section 3(A) of
Customs Tariff Act, 1975 and Section 19 (1) of ttre Finance Act,2000
respectively which did not have provisions for imposition of penalty and
interest.

In the instalt case, the demand of IGST has been made in terms of
provision of IGST Act, 2017 and the chz:.rging Section for IGST on import is
Section 5(1) of the IGST Act, 2O17.Relcvant Para of Section 5(1) of the IGST
Act, 2Ol7 is re produced as under:



1975. The impugned counteruaiLing dutg was leuied under Section 3 of Customs Taiff
Act, 1975. Sub section (8) of Seclion 3 of the said Act euen duing the releuant period
stipulated as under : -

"5. 3(8) The proui.si.ons of the Cusloms Ac| 1962 and the rules and regulations made
thereunder, including those relatLnq Lo draubacks, refunds and exemption from duties
shall, so far as mag be, applg to the duta chargeabLe under thi.s section os theg applg tn
relation to the duttes leuiable under thQL Act."

It is euident from Section 3(8) of Lhe Cu.sl.om.! TariffAct, 1975 quoteci aboue that oLI the

been clearlu borrowed into the saicl Ser:tion 3 to applu to the impuqned CVD and so it is
obuious that D rouLsLons re latino to fine . oenalt and intere t contained in Customs Ac
1962 are expresslu made app licabLe uith reoard to the imouoned counteruailinq dutu

CESTAT set aside penaltu for euasion of Anli-du MDLNo du tu. CVD and SAD (oara 16 o

borrowed in the respectiue sections of Customs Taiff Act. 1975 under uhich these
duties uere leuied, but thi-s decision af CESTAT reoardina CVD suffered from a fatal
intemaL contraction inasmuch as CDS'IAT iLself in para 14 of lbe spt{r!4qrEllt lad,
expresselu taken note of the facL thctt uidr: Section 318) of the Customs Tariff Act, 1975,

the prouisions of Customs Act, 1962 ancl lhe ntles aLd Iesu,l-o-ttans made thereunder had
been made applicable to CVD charqed (under Section 3 of Customs Taiff Act, 1975). In
the Liqht of this analusi,s, ule hold Lhat thi^s contentio4 qf the appellant is leqallu not
sustainable."

Thus, the said order of Tribunal has been aflirmed by the Hon'ble Supreme Court
whereas Special l,eave Petition in casc o[ Mahindra & Ma]rindra Ltd bearing Diary No.

1882412023 has been dismissed by Hon'ble Supreme Court holding that "No merit
found in the Specia-1 Leave Pctition"- Whereas, the Hon'ble Supreme Court has
dismissed the Civil Appeal filed by Oracle India R/t. Ltd (AtulKaushik) agajnst the
CESTAT Final Order Nos. A/ 52353-52355/ 201S-CU(DB) dated 29-7 -2015.

"The effect of non-speaking order of dismissal tuithout angthing more indicating the
grounds or reasons of its dismissal ntusL bg necessary tmplicotion be tctken to haue
decided that it was not afit case uthere speciaL leaue should be granted. It mag be due
to seueral reo.sotLs. It mag be one or more. It mag aLso be that the meits of the award
u.tere taken into consideratbn ond Lhis Court felt that it did. not require ang interJerence.
But since the order is not a speaktng order it is diffrcult to accept the argument that it
must be deemed to haue necessartty decided implicitlg all the questions in relation to the
meits of the anuard."

Tlrc dismi-ssal of special leaue pelitton by Lhe Supreme Court bg a non-speaking order of
drbmissal tuhere no reasotLs u.tere giuen does not constifitte res judicata. All that can be
said to haue been decided bg the Cour| is Lhat it ua,s not a fit case u.there special leoue

should be granted."

24. Whether the Subject goods having assessable value of Rs.4,24,O3,7351-
(Rupees Four Crore, Ttventy Four Lakh, Three Thousand, Seven Hundred and
Thirty Five only) imported through lCD Khodiyar under the subject Advance
Authorization as detailed in thc Annexure-B to the Notice, should be held liable
for confiscation under Section 111(o) ofthe Customs Act, L9621
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proui.stons of Custom-s AcL 1962 and Lhe rules and reoulnhons made thereunder houe

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust end Another 1978 AIR 1283, the Hon'ble Threc .Judges Bench
held as under:



24.1 Show Cause Notice proposes confiscation of the impugned imported goods
under Section 1 1 1 (o) of the Customs Act, 1962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this Act
or any other law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was sanctioned by the proper
oJlicer, would come under the purview of Sr:r;tion 1i 1(o) of Customs Act, 1962. As
discussed above and relying on the decision of Flon'ble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reportccl as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that prc-inr[)ort condition, during Octobet,2077 to
January,2O19, in Advalce Authorization Schr:rnc r,v:Ls va1id, I hnd that the Importer
has failed to comply with the pre-import conditions as stipulated under Notification
No. 18/2015 dated O1-04-2015, as amended by Notihcation No.79/2017-Cus, dated
l3-lO-2O17 and therefore, imported goods under Advance Authorization claiming the
beneht of exemption Notification No. No.18/2015 dated 01-04-2015, as amended by
Notification No. 79/2O77-Cus, dated l3-1O 2Ol7 are Iiable for confiscation under
Section 1 1 1(o) of the Customs Act,7962.

I rely on the decision of the Hon'b1e Bombay High Court in the matter of Unimark
Remedies Ltd. Vs. Commr. Of Cus. (Export l)rorrrotion), Mumbai, reported in 2Ol7
(355) E.L.T. 193 (Bom.), wherein it is held that:
.94. .............. The goods are llq.ble to confiscation uhen they ore lmported
relglng on exemption notitic(rtion, but that exemptlon ls subject to d condltlon.
It that cond.ltion is not obseraed, the Hon'ble Supreme Court held. that the goods
are llable to conffscatlorl, The power of the c:usLoms autltoities b held to be absolute.
In these circum.stances, uLe do not find that tLLe appr:Llctnts can escape from the judgment
in the case of Sheshank Sea Foods Put. Ltd I 1996 (88) E.L.T. 626 (5.C.)1"

24,2 As the impugned goods are found liablc to confiscation under Section 111 (o) of
the Customs Act, 1962, I find it necessary to consider as to whether redemption fine
under Section 125(1) of Customs Act, 1962 cern be imposed in lieu of confiscation in
respect of the imported goods, which arc not physica-lly avai.lable for confiscation.
Section 125 (t) of the Customs Act,7962 reads as under:-

'125 Option to pay line in lieu ofconfiscation -
(1) Whenever confiscation of any goods is aruthorised by this Act, the ollicer

adjudging it may, in the case of aly goods, thc inrportation or exportation whereof
is prohibited under this Act or under any othr:r Law for the being in force, and shall,
in the case of any other goods, give to the ownr:r of the goods [or, where such owner
is not known, the person from whose possr:ssion or custody such goods have been
seized,] an option to pay in lieu of confiscation such Iine as the said officer
thinks fit..."

24,3 I find that the importer has wrongly availed the benefit of Notification
No.18/2015 dated O1-04-2015, as amendcd by Notification No.79/2O17-Cus, dated
l3-1O-2O17 and further imported goods havc bccn cleared after the execution ofBond
for the clearance of the imported goods undcr Advance Authorization. I rely on the
decision in the matter of Weston Components l,td. v. Collector repo
E.L.T.278 (S.C.) wherein Hon'ble Supremc Court has held that:

rted as 2000 (1 15)

"It is contended bg the learned Counsel lor the appellant that redemption fine
could not be imposed because the goods LDerc no longer in the custodg of the
respondent-authoity. It is an admttted facL LLaL tlrc goods tuere released to the
appellant on an application made bg it and on thc cLppellant executing a bond. Under
these circumstances if subsequently it b lourxl Lhat the import utas not ualid or that
there utas ang other inegulnitg uthich tuould entitle the custorrls authoities to

confiscate the sqid goods, then the mere fact LILaL Lhe goods were released on the bond
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being executed, tuould not take aulag the pouer of the customs authoities to leuy
redemption fine "

24.4 I find that even in the casc rvhcre goods are not physically available for
confiscation, redemption fine is in.rposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd, reported at 2O18 (OO9) GSTL
0142 (Madf wherein the Hon'blc I'ligh Court of Madras has observed interalia in
Para 23 as under:

" 23.T1rc penaltA directed against tlte importer under Section 1 12 and the fine
pagable under Section 125 operale in ttuo di erent fields. The fine under Section 125
is in lieu of confiscation of the goods. The poyment of fine follou-ted up bg pagment of
dutg and other charges leuiable, as per sub-section (2) of Section 125, fetches relief
for the goods from getting conftscotcr.l I3g subjecting the goods to payment of dutg
and other charges, the improper and ineqular importation i-s sought to b<: reguLaised,
uLhereas, bg subjecting the gootls Lo paqnent of fine under sub-section (1) of Section
125, the goods are saued from getting conft^scated. Hence, the ouailabilitu of the
ooods is not necessanl for imposinq the redeMD tion fin DenIno u.tords oe. The o

Section 125 "Wheneuer con callon o an oods is au oised b this Acttl 0 th

authorisat[on of confi.scation of qoocLs prouided for under Section 111 of the Act. When

once power of authoisation for confLscation of qoods qets traced to the said Section

much releuant.The redemption fine is in fact to auoid suctt consequences flouing from
Section 111 onlg. Hence, the payrrutnt of redemption fine soues the goods from getting
confiscated.
imoositton of redemotion ttne under Section 125 of the Act. We accord-tngly ansuter
question No. (iii)."

24.5 Hon'ble High Court of Gujarat by relying on this judgment, in the case of
Synetgy Fertichem Ltd. Vs. Union of India, reported in 2O2O (33) G.S.T.L. 513
(GuJ.f, has held interalia as under:
aa

774. ....., In the aforesatd conLexL, ue maA rekr to and relg upon a decision of
the Madras High Court in the case oJ M/ s. Vbteon Automotiue Sysfems u. The Custom.s,

Excbe & Seruice Tax Appetlate Tibunal, C.M.A. No. 2857 of 2O11, decided on lltlt
August, 2017 [?9J_EJ9)_QS:|-LA (Mod.)], utherein the fotlouing has been obserued in
Para-23;

"23. The penaltg directed aqctinst the importer under Sectton 112 and
the fine pauable under SecLion 125 operate in two different fields. The line
under Section 125 is in lieu of conft-scotion of the goods. The payment of ftne
folloued up bA paAment of dutg and other charges leuinble, as per sub section
(2) of Section 125, fetches retief lor the goods from getting conftscated. By
subjecting the good,s to paAme nt of dulg and other charges, the improper and
irregular importation i-s sought to be regularbed, uherea.s, by subjecting the
good.s to paAment of farc undrr sub-section (1) of Sectbn 125, the goods are
saued from getting confi-scated. Hence, the auailabilifu of the goods i-s not
necessary for imposing tlrc redempLion ftne. The opening uords of Section
125, "Wheneuer confiscation of any goods i.s authori.sed bg thi.s Act....", bings
out the point clearlg. The poluer to impose redemption fine spings from the
authori-sation of conftscation of aoods prouided for und.er Section 111 of the
Act. When once poluer of authorisaLton for confiscatbn of goods gets traced to
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24.6Tl:,e importer has contended that the goods had already been imported and
cleared for home consumption and werc ncvcr scizcd by the authorities and therefore
they cannot be confiscated. In this regard, I find that the ratio of decision rendered by
Honble Tribuna-l Mumbai in case of ApcolnJ ratr:chl'ut. Ltd. v. Commissioner reported
as 2019 (368) E.L.T. 157 (Tri.-Mumbai) a.ifirmcd by the Hon'ble Supreme Court
reported as 2019 (368) E.L.T. A49 /S. C.l/ i.s squarcly appLicable to tlrc present case as in
the said decision it has been held as under :

7. Heard both the sides and pemsed tht: r<:cords of the co.se. We find that the
appellont M/ s. Apco had imported Lhc: " l lot mk plant" under Notifrcotinn No.
2 )/ 2OO2-Cus. Sr. No. 23O. It is apporant from the facts of the case that the plant
u)as neuer utilized as proui.ded unde r the conditions of the notification. The
contention of the appellant tlnt theg wc:re eligible for multiple road constrsites
does not mean that the condition of tlrc notificaLion has been followed. In fact
the plant LUas neuer used for such conLrar:Ls as canuassed. bg the appelLant
duing the importation of goods and clairrinq exemptian. The appellant has not
adduced single euidence that they hauc followed the conditions of the notificatton.
Theg declared that theA had contracts aruarded bA the State of U.P u-herein the
imported plnnt uloull- be used. I'lotut:ucr theA neuer used the said imported
equipments in Stote of U.P. for corlslructiorL of road. Instead they used the plant
as a sub-contractor in State of l?ajosLhott ttnd Tamil Nadu, but euen in these
cases also theg uere not named as suLt-t:ot ttroctor in the contract au.torded for
constru-ction of road. As per the cortdiLkttts of the exemption notification, an
importer can claim the benefi.t o{ exentpLk:n prouided theA are named as sub-
contractor for conshttction of roatl. liuen Lhis conditinn u)as not sotisfied. It
clearlg shous that the appellant neucr complted, utith the cond,ltlons oJ
the exemption notiJicatTon and. has knowlnglg oiolo.ted, the condltlons,
We q,lso Jind that since the cond.itions oJ the notiJico.tion u)ere not
complled uith and Jrom the Jacts oJ the case lt ls uery clear tha.t the
same u)ere neoer lntend,ed. to be complied, with, ue hold. that the
lmpugned, ord,er conJirtnlng dsmand, penoltles and, confiscatlon oJ goods
ha,s been rtghtlg passed, We otso Jirtd tlLrtt tLrc olftcers had handed ouer the
plant for safe custody after seiz,ure and Lhe same could not haue been used
without permi.ssion from the d.epartrncnL. I lauing uiolated the conditions of Section
110 safe keeping by using the plant eut:n ctftc: r sei.zure makes the appellant liable
for penalty under Section 117 of C.A. 1962. lturther we find that Sh,i Antl Stngh,
Managing Director uas fully autare about tlu: benefits likelg to accrue by auailtng
ineligible notification and use ol ntucLLina and therefore in such case his
complicity in deliberate uiolation of thr: cxtnclition of notificatian is apparent.
Houeuer in case of Shn V.S. Rao, Cl icJ lvlonager (F & A), tue find that he was
onlg concerned with the to,xation mallcr Lo the extent of auailing benefit of
exemptton notification and tuas not concen'tecl/ connected uith the d.ecision to use
machine and his role in uiolatiorL rsf cortdiLutn is aLso not ui.sible. We are therefore
of the uiew that he cannot be burdencd willl penaltA. Resultantlg, in uiew of our
aboue findings, u.te uphold the impugncd order ino-smuch as it has confirmed
demand, confbcatbn of goods and pcnaltic:s against M/s. Apco and Sh'i Anil
Singh. Houeuer the penalty imposed upon Shri V.S. Rao i-s set aside. The

the said Section 1 1 1 of the Act, we ctrc: of the opinion thot the phAsbal
auailability of goods rls not so much releuant. 'fhe redemption fine is in fact to
auoid such consequences Jlowing from SecLiort 111 onlA. Hence, the paAment
of redemption fute saues the goods frorn ge.tting conflscated. Hence, their
phAsical auailability does not haue ang signifrcance for imposition of
redemption fine under Section 125 of the t\ct. We accordinglg answer question
No. (iti)."

775, We would like to follow the dictum as lald doutn bg the Mo,drc,s Hlgh
Court ln Para-23, relerred to aboue."
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impugned order is modified lct thc aboue extent. The appeab ftled bg M/s.
Apcolnfratech and Shn Anil Kumar Sinqh i^s rejected and the appeal filed bg Shn
S.Z Rao b alloued.

In the present case, it is clearly apparcnt that the importer/noticee never complied
with the conditions of the exemption notification and has knowingly violated the
conditions. The importer has kno',vingly clcarcd the imported goods without observing
obligatory condition of ?re Import'as cnvisagr:d under Notification No.18/2015 dated
01.O4.2015, as amended by Notifir::rtior-r No.7912017-Cus, dated 1,3.7O.2017.In view
of the above, the impugned goods importr:d without observing ob1lgatory condition of
"Pre-import" as envisaged in the alorementioned notification are rightly liable for
confiscation. The importer/ noticcc has contcsted that there being no prohibition or
restriction imposed on the import o[ thc said goods, the proposal to conflscate the said
goods under the provisions of section 1l I (d) of the said Act is not tenable. I find the
contention factually incorrect in eLs much as the section 111 (d) of the Act is not
invoked for confiscation of the subject goods in the present case.

24.7 ln view of the above, I find thert rr:dcmption fine under Section 125 (1) is liable
to be imposed in lieu of confiscation of thc subject goods having assessable value of
Rs.4,24,O3,735/- under the subjr:r:t ,\dvanr:c Authorization as detailed in the SCN.

25. Whether Penalty should be imposed upon them under Section 114A ofthe
Customs Act, L962, for improper importation of goods availing exemption of
Notification and without observance of the conditions set out in the notification,
and also by reasons of misrcprr:sr:ntalion and suppression of facts resulting in
non-payment of Duty, which rerrdercd thc goods liable to confrscation under
Section 11 1(o) of the Customs Act, 1962.

25.1. I find that demand of d iffcrcntial Customs Duty totally amounting to
Ra.82,62,368 | -has been made undcr Section 28(4) of the Customs Act, 1962, which
provides for demand of Duty not lcvir:d or short levied by reason of collusion or wilful
mis-statement or suppression of facts. Hence as a naturally corollary, penalty is
imposable on the Importer under Scction 1 14A of the Customs Act, which provides for
penalty equal to Duty plus interest in cascs where the Duty has not been levied or has
been short levied or the interest has not bcen charged or paid or has been part paid or
the Duty or interest has been erronr:ously rr:funded by reason of collusion or any wilful
mis statement or suppression of iacLs. In the instant case, the ingredient of wilful mis-
statement and suppression of facts by thc importer has been clearly established as
discussed in foregoing paras ald hcncc, I find that this is a lit case for rmposition of
penalty equa-l to the amount of Duly l)lus interost in terms of Section 114A ibid.

25.2 | find that ingredients of Scction 1 i 4A of the Customs Act,7962 have been
discussed in Para 14.5 of the SCN. The show cause notice gives suflicient materials
and the evidences on the basis of rvhich the importer/noticee is liab1e for penal action
under Section 114A of the Customs 1\c1,1962. I find that as per Section 1 14A,
imposition of penalty is mandatory once the elements for invocation of
extended period is established. IJon'blc Supreme Court in the case of Grasim
Industries Ltd. V. Collector of Customs, Bombay l(2OO2l 4 sec 297 =2OO2 1141)
E.L.T.593 (S.C.)l has followed the samc principle and observed:

"Where the words are cle(Lr and there i.s no obscuitg, and there is no
ambiguitA and the intention of the legislature i.s clearlA conueAed, there is
no scope for Court to take upon itself the task of amending or alteing the
statutory prourbions. " (para 1O).

25.3 I find that in present case, importcr has cvaded the pa)ment of IGST by way of
suppression of facts ald wrongly availcd the benefrt of exemption Notification No.
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18/2015 dated 01.04.2015, as amendcd by Notification No. 79/2O77-Cus, dated
73.10.2077 for clearance of imported goods undr:r Advance Authorization ald did not
fuIfill the 'Pre-Import' condition as stipui.rted in Notification No.18/2015 dated
01.04.2015, as amended by Notihcation No.79l2Ol7-Cus, dated 13.10.2017 a-nd

thereby short paid the duty. Therefore, Importcr is liable for penalty under Section
114A ofthe Customs Act, 1962.

26, Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, L9622

I find that fifth proviso to Section 1 14A stipul:r.res that "where arly penalty has been
levied under this section, no penalty shall be lcvicd under Section 112 or Section 114."
Hence, I refrain from imposing penalty on thc importer under Section 112 (a) and 112
(b) of the Customs Act, 1962.

27, Further, I frnd that in their defence rcply, the importer/ noticee stated that
consequent to the judgement of Hon'ble Suprcmc Court in the case of Union of India
Vs. Cosmo Films Ltd., they had appro:r.chcd thr: jurisdictional oflicer vide letter dated
12.06.2023, for re-ca11ing and re-assessrncnt of thc bills of entry, After re-assessment
of the said two Bills of Entry, the entire amount ol IGST along with interest has been
paid by them as per the details furnished during l)crsonal hearing held on 07.O4.2024.
The importer/ noticee has furnished lhe paymcnt challan No.2044582536 dated
O3.O7 .2023 towards paJrment of duty and intorost of Rs.80,59,281 / - i.r.o. Bill of Entry
No.3808541 dated 30.10.2017 and chz:.llern No.2044582526 dated O3.O7.2023 towards
payment of duty and interest of Rs.73,48,2I 1/- i.r.o. Bill of Entry No.3903047 dated
07-17.2017 during the course of personal ht:aring. Further, as per the verification
report received from ICD Khodiyar vide e mail dalr-d 17.O4.2O24, the payment against
tlre above two Bilis of Entry were found as Duty ol Rs.43,72,232/- and Interest of
Rs.36,87,049/- i.r.o.3808541 dated 30.10.2017 and Duty of Rs.39,89,138/- and
Interest of Rs.33,59,073/- i.r.o.3903047 datcd 07.),7.2017.In view of the above, I find
that the noticee had paid the amount of Rs.83,61,37O1- ,R;s.43,72,2321- + Rs.
39,89,13E/-l against their Custorns duty liability and amount of Rs.7O,45,122 | -
(Rs.36,87,O49l- + Rs.33,59,O73l- against thcir inte.rcst liability.

2a I frnd that the ratio of case laws rclicd upon by the importer in support of their
contentions are not squarely applicable 1o thc facts ald circumstances of the present
case. I have gone through the facts of the casc larvs relied upon by the importer ald
compared the same with the factual details o[ thc present case in hand. I find that
there is quite difference in the facts ald circurnstances of their own case. In addition
to the other facts and circumstalces, thc judgnrr:nt of the Hon'ble Supreme Court in
the case of Union of India Vs. Cosmo Films Ltd rcported as 2023 (72) GSTL 147 (SClis
the major point which distinguish thc issue involved in the present case viz-a-viz the
issue involved in the case laws relied upon by the noticee. In this regard, I would like
to rely on the judgment of the Hon'ble Suprcrrrc Court of India in the case of Escorts
Ltd. Versus Commissioner Of Central Excise, Delhi-II, reported at 2OO4 ll73l
E.L.T, 113 (S.C.|, wherein the Hon'ble apex court observed that:

'1O. Circumstantial flexibilitg, one addiLional or different fact mag mnke a world
of difference between conclustons in tLDa ceses. DLsposaL of cases by blindly
placing reliance on a deci-sion i^s nr.tl proper.''

Further reliance is placed on the judgrncrrt ol Lhc Hon'ble Apex court in case of
'Collector of Central excise, Calcutta Vs Alnoori Tobacco Products'
(2OO4(17O}ELT 135 SC), where it rvas obscrvr:cl l;r' the Hon'ble Apex Court-
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"11.Courts should not place reliancr: on decisions Dithout dAcussing as to hou-t
the factual situation fiLs [n uil.h i.h<: facl. sil.uation of the deci.sion on uhich relionce
is placed. Obseruations of Cottri.s are nc:itlr:r to be read as EucLii's theorems nor
as proui,sions of the statutc: and Lhat too taken out of their context. These
obseruations must be read tn l.he context in uLhich they appear to haue been
stated. Jud.gments of Coufts are not to be construed. as sta-tutes. To
interpret uord,s, phrases qnd. prouisions of a statute, it mdg become
rlecessary Jor judges to embark into lengthg discussions but the
discussion is meant to explain and not to define. Judges interpret
statutes, theg do not interpret judgment* Theg interpret word.s of
statutes; their usords are not to be interpreted as stdtutes. In London
Grauing Dock Co. LLd. u. Horlon (1951 AC 737 at p. 761), Lord Mac Dermot
obserued :

"The matter cannot, of course, be settled merelg by treating tlrc
ipsi,ssimauertra of WLLles, .I as though theg u.tere part of an Act of
Parliament and app\gin.cl the rules of interpretation appropiote thereto.
Thi-s i-s not to detract frort thc great weight to be giuen to the longuage
actuallg used by that rtosl clisLinr1t.Lished judge."

12.1n Home Office u. Dorsc:L Yacht Co. 11970 (2) ALI ER 2941 Lord Reid said,
"Lord Atkin's speech.....,.,. is not to be treated. as if it ra.o,s d statute
deJinition. It utill require qualification in neu circumstances." Megarry, J
in (1971) l WLR 1062 obseruerT: "One must rtot, of course, construe even o.

reseraed jud.gment of Russcll. L,J, as if it were an Act o;f Parliament." And,
in Herrtngton u. BitLsh Railu.trtlls Roarcl l1 972 (2) WLR 5371 Lord Morris said :

"There i,s alwag s peril in treciing the uords of a speech or judgment as
though they are tuords iru a legLslatiue enactmen| and it i-s to be
remembered that judiciaL utterances made in the setting of the facts of a
porticuLar ca,se."

13.Circufi6ta.ntial JTexibilitg, one ad.d.itional or d.ifJerent fact mag make
a uorld. o:f dilference betuee n conclusions in tuto cases. Disposal o.f cases
bg blindlg placiflg reliance an a decision is not proper.

14.The foltotuing words of Lord, Denning in the matter of applying precedents
haue become locus cla-s-sicu.s .

"Each case d.epend.s an its otan facts and. c ctose similaritg
betueefl onc co,se and another is not enough because euerl a
single significant d.etail mag olter the entire aspect, in dectding
such cases, one should auoid. the temptation to decid.e cases (as
said bg Cord.ozo) bg matching the colour oJ one co,se against the
colour of arlother. To dc:clde therefore, on uhich side of the line a case
falLs, the broad resembla.ncc,.to anothcr case i.s not*at all decisiue."

"Precedent shou\d be folbulc'.d only so far as it marks the path of justice,
but gou must cut the dectd utood and trim off the side branclrcs eLse gou
will find gourself lost in thickets and branches. Mg plea is to keep the
path to justice clear of obstructions uthich could impede it.""

29. In view of my findings in thc p:rras supra, I pass the foilowing order:

::ORDER::

a) I conlirm the Duty of Customs amounting to Rs.82,62,368/-(Rupees
Eighty Two Lakh, Sixty Truo Thousand, Three Hundred and Sixty Eight
onlylin the form of IGSI' savcd in course of imports of the goods through
ICD Khodiyar under thc subject Advance Authorization and the
corresponding Bills of Entry as detailed in the SCN, ald order recovery of
the same from M/s. Bodal Chemicals Ltd. in terms of the provisions of
Section 28$\ of the Custorns 1\<:t, 1962 along with applicable interest under
Section 28 AA of the Cusiorns Lc:t, 1962;
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b) I order to appropriate the amount of Rs.82,62,368/-deposited/paid by M/e.
Bodal Chemlcals Ltd. against their aforesaid conlirmed Duty and to
appropriate the amount of Rs,7o,46,122l-deposited/paid by M/s. Bodal
Chemlcals Ltd. against their aforesaid confrrmed interest.

c) I hold t}e subject goods having assessable value of Rs.4,24,O3,735/-
(Rupees Four Crore, TVenty Four LaLh, Three Thousaad, Seven
Huadred and Thtrty Five) imporled by M/s. Bodd Chemlcals Ltd.
through ICD Khodiyar under the subject Advance Authorizations detailed in
the Notice liable for confiscation under Section 1 i 1(o) of the Customs Act,
1962.However, I give them the option to redeem the goods on pa5rment of
Fine of Rs.8,OO,OOO/- (Rupees Eight Lakh oaly| under Section 125 of the
Customs Act, 1962;

d) I impose a pena.lty of Rs.82,62,368/-(Rupees Eighty Turo Lakh, Slxty
T\yo Thousand, Three Hundred and Sixty Etght onlyf on M/s. Bodal
Chemicals Ltd. plus penalty equal to the applicable interest under Section
28AA of the Customs Act, 1962 payable on the Duty demanded and
confirmed at (a) above under Section 114A of the Customs Act, 1962.
However, in view of the first and second proviso to Section 114A of the
Customs Act, 1962, if the amount of Customs Duty confirmed and interest
thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty sha-1l be twenty-five percent of the
Duty, subject to the condition that the amount of such reduced penalty is
also paid within the said period of thirty days;

e) I refrain from imposing penalty on M/s. Bodal Chemicals Ltd, under
Section I12 (a) of the Customs Act, 7962 for the reasons discussed in para
26 supra:

f) I order to enforce the Bonds executed by M/s. Bodal Chemicals Ltd,, at the
time of imports under the subject Advance Authorizations, in terms of
Section 143(3) of the Customs Act, 1962, for recovery of the Customs Duty
alongwith interest as mentioned at (a) above.

29, This order is issued without prejudice to aly other action that may be taken under
the provisions of the Customs Act, 1962 and Rules/Regulations framed thereunder or
any other law for the time being in force in the Republic of India.

30. The Show Cause Notice No. VIII/ 10-33/ICD-KHOD/O&A/HQ/2O21-22
19.).O.2022 is disposed offin above terms.

dated

&
>+ari

(+'o
(Shiv Kumar Sharmaf
Principal Commiss.ioner

DtN -2024047 LMNOOOO566B 56

F.No.VIII/ 1 0-33/ ICD-KHOD/ O eA / HQ / 2o2t-22

By Speed Post/e-mail/Notlce Board

To
M/s Bodal Chemicals Ltd
Plot No. 123-1.24, Phase-I, GIDC, Vatva,
Ahmedabad, Gujarat - 382445
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Copv to:-

1

2

3

The Principal Chief Commissioner of Customs, Ahmedabad Zone, Ahmedabad
for information please.
The Deputy Commissioner of Customs, ICD Khodiyar, Ahmedabad for
information please.
The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on Offrcia-l website of Customs Commissionerate, Ahmedabad.
Guard file.L-k
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