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This copy is granted free of cost for the private use of the person to whom it is issued.

HTTere® SffuTan 1962 H1 YRT 129 I 8 (1) @1 SEya) & ol Fafatad gt &
e % g B P e 59 2W @ TR $ oA Heqy HRaT gl af 39 1AW B Wi
1 adtE @ 3 7EH ¥ ofer o ia/waa wive (nded wxitye), fow wary, (@ favm)
g o, 7% feelt 3 TR Snded UR(T $Y T 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frafafad g=aa sidw/Order relating to :

()

9 » &9 A 3faTfad I A,

(@)

any goods exported

(9)

TR T ST e B [P d! aTe § aTal T A ¥R B I o R W IdR 7 T HIe
mww&:wmwmﬁrﬁ%m&ﬁf&amﬁmqmﬁwmwwmwmmm
MU T @Y BT A A0fda ara | St gL

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(M

e srfufaam, 1962 T G X aUl SUF AU ST T OHT & qgd Led daTad] B
ST,

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

mamwaﬁmﬁmﬁumaﬁﬂﬁﬁﬁﬁgmﬁmammmﬁmwﬁm
B et 3R 99 & gy PEfafyd srTea gav g1 91 :

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

()

7 71 T, 1870 TG 9.6 ST 1 H U1 ulRd [P 7T MTHR g9 AT 31 4 Wi,
Rrge! te ufy § TIrg 99 @Y ey e fewe @ g 9iiel.

(@)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(T)

TS AT & SraTdl A1y qa rex & 4 ufowi, afe 8

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()

QAT & T Tded @1 4 ufadi

(c)

4 copies of the Application for Revision.

(9)

TG0 STdE QR B & [O1g HIHTed ATUFTTH, 1962 @1 genfea) 7 Fulid ®r
o e, By, gus, wisdt ox fafty #di & < & orefi= onar © # %, 200/-(F Y 3 9 gy
ﬁ.mooi-{mwwﬂm),ﬁﬁrﬁma,@mﬁﬁaw%mﬁﬁwﬂ.wm
) 3 i, afe e, T TAT S, ST 797 68 $ AR R FUC TS A AT I/ FH
21 1 28 W F = A $.200/- AR I TH w9 F fi@ 81 dl $I¥ & FYH ¥.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

He . 2 & T Flud AT & SfATaT 3 ATl & 9Ed § gie Bl diad 59 S1eY 9§ 38d
AEYH Hd1 81 d 9 e Afufay 1962 &1 4RI 129 U (1) & el wiF Wu.-3 F
HHTeD, S=1g IdTE Yedb AR a1 s e sfiavu & guer Fafaf@d ud w et a5
qHd §

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

T, Hard IdG Yo d Yl X Uiy | Customs, Excise & Service Tax Appellate
a{fﬂm, ufydt ety dis Tribunal, West Zonal Bench

W1 Hivrel, IgHTel Yo, e ARERTR @, | 274 Floor, Bahumali Bhavan,

SR, HeHGEG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

drarged ffyfrgd, 1962 @ 4RT 129 T (6) & 1eflH, FraTSee ififam, 1962 @1 4RI 129

T (1) & 4H ol & w1y Fafafed g dau e afee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(P)

sdtd @ iR qre J wgi fed) dares SfeRt gR1 3 74 Yoo 3R e ad1 aaran
g1 €8 P IGH Uig ARG FUC T 398 $H g A TP §WR TUU.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(9)

rdta ¥ wwfd A | wgl i) Saes iR gR1 9 747 Lo 3R AT qyT e
a7 &8 B IHH Ulg A ¢ F e 8 AfeT vl umre o @ ofie 7 9 @ Ui s
Y

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M

Sdte ¥ AT A § Sret fest Harsres SfUeRY gRT AT T Yo SR oATel YT qTaT
g1 €8 BT B U 916 w9 § 4y g 91 <9 §9R TUT.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

T 1S P favg B0 & G, HIl Y Yed & 10% 9e] B W, wie] Yeb U1 U U4 5 9918 1§ &, T1 28 % 10%
3e1 B W, gl had 48 faarg # §, e war S |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sad Uiy @1 4RT 129 () & sr7fa srdfia WHRUr & THY R yd® ofagd Ua- (@)
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

({6} for Testoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s Hindustan Adhesives Limited, Survey
No. 380/P1, Village Bhadreshwar, Tehsil Mundra, District Kutchh, Gujarat-
370410, (hereinafter referred to as the ‘Appellant’) in terms of Section 128 of the
Customs Act, 1962, challenging the assessment in Shipping bill Nos. 8246561,
8246625, 8246303, 8246144, all dated 12.03.2024 (hereinafter referred to as

‘the impugned order’) filed at Customs, Mundra port.

2. Facts of the case, in brief, are that the appellant filed Shipping bill
Nos. 8246561, 8246625, 8246303, 8246144, all dated 12.03.2024 at Mundra
SEZ Port through their Customs Broker, M/s. Sanjeev Kumar Jha, for export of
shipments of 'BOPP Self-adhesive tape, Self-adhesive Tear Tape, Polyolefin
Shrink Tape' to M/s Powerpack, 10613, Straw Flower Drive, USA. Export of the
said shipment were made against Advance License Nos. 0511014096 and
0531001067 issued to the Exporter by the DGFT. While filing the above-
mentioned shipping bill, the Appellant uploaded all relevant documents, namely

Export Invoice, Packing List etc. through e-sanchit.

241 Against Shipping Bill Nos. 8246561, 8246625, 8246303, 8246144,
all dated 12.03.2024, the appellant had not claimed any drawback or any other
export incentive while filing the shipping bill. The appellant claims that they
intended to claim the RODTEP benefit on the export products covered under
above-referred Shipping Bill. Subsequently, the appellant found out that in
addition to shipping bill Nos. 8246561, 8246625, 8246303, 8246144, all dated
12.03.2024 mentioned above, the Exporter filed 143 more shipping bills between
the period 12.03.2024 and 30.06.2024 at SEZ Port, Mundra, for export of
shipments of 'BOPP Self-adhesive tape, Self-adhesive Tear Tape, Polyolefin
Shrink Tape' wherein also, they omitted to claim the benefit under RODTEP

scheme.

SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the assessment in Shipping Bills , the Appellant has filed

the present appeals wherein they have submitted grounds which are as under:-
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3.1 It is submitted that the decision of the Proper Officer of Customs to
not allow e-assessment of the impugned Shipping Bills, nor issue a Speaking
Order rejecting their request, is erroneous, perverse and not in accordance with
the extant legal provisions. The Appellant craves leave to challenge the impugned
decision on the following amongst other grounds, which are mutually exclusive

and may be read in the alternative wherever warranted

3.2 It is submitted that it has been legally held in a catena of judgments
that where the appellants are entitled to an export incentive but have not claimed
the same due to an inadvertent omission while filing the shipping bills, the said
benefit should be extended to them through an amendment in the shipping bills,
as this is only a procedural defect. It is important for the Proper Officer to see if
the appellant is otherwise entitled to the specified export incentive as per the
extant Foreign Trade policy. The above averment has been upheld in the

following judgments-

(i) PORTESCAP INDIA PVT. LTD. Versus UNION OF INDIA reported at 2021
(376) E.L.T. 161 (Bom.)

(i) G.R. Swaminathan, J. ATC TIRES PRIVATE LIMITED Versus ZONAL
ADDITIONAL DGFT, CHENNAI reported at 2020 (374) E.L.T. 896 (Mad.)

(i) K. VinodChandran and T.R. Ravi, JJ. COMMISSIONER OF CUSTOMS,
COCHIN Versus N.C. JOHN AND SONS PVT. LTD reported at 2020 (374)
E.L.T. 465 (Ker.)

(iv) KANCOR INGREDIENTS LTD. Versus COMMISSIONER OF CUSTOMS
reported at 2020 (374) E.L.T. 250 (Tri. - Bang.)

(1) 2021 (376) E.L.T. 161 (Bom.) IN THE HIGH COURT OF JUDICATURE AT
BOMBAY UjjalBhuyan and Milind N. Jadhav, JJU.

Taking into account the plethora of judgments dealing with the issue of
permitting correction of error in the shipping bills to claim export incentives, the

Proper Officer should have allowed removal of discrepancy in the shipping bill

on the basis of written request made by the Appellant.
- ‘:“:-
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3.3 It is submitted that the Proper Officer/D.C. Customs (Export) did
not take a proper, justified decision with regard to request for re-assessment by
the Appellant to correct the discrepancy in shipping bills so as to enable them to
claim benefit of RODTEP which they were entitled to otherwise. The only mistake
committed by the Appellant was that in the relevant column of shipping
bill/check-list, they had filled up 'Nil' against the RODTEP scheme, instead of
filling up the amount of RODTEP benefit admissible to them. Importantly, this
was purely a procedural defect and curable too considering the fundamental
objective of the RODTEP scheme under Chapter 3 of the FTP 2015-20. The basic
objective of the Exports from India Schemes is to reimburse to the exporters the
embedded taxes and duties which were previously non-recoverable; the scheme
has also been brought with a view to boost exports in areas which were deemed
poor in performance. The said scheme has been implemented since 01.01.2021
through paragraph 4.54 of the Foreign Trade Policy. Further, vide notification
No.70/2023 dated 8th March, 2024 which amended serial number (vii) of
paragraph 4.54 of the Foreign Trade Policy, 2023, the benefit of RODTEP was
extended to exports under Advance Authorization. Except for the inadvertent
mistake mentioned above, the Appellant vas otherwise eligible and entitled to the
benefit under RODTEP. Such a procedural mistake on the part of the Appellant
should not deprive them of the benefit of the RODTEP scheme which is an
important export incentive compatible with the WTO regulations.

3.4 It is seen that the Proper Officer/D.C. (Customs), while not acceding
to the Exporter's request for cancellation of Let Export Order (LEO) of various
Shipping Bills and correction of the error with respect to claim of RODTEP
benefit, had not considered the factual position, nor the provisions of Section
149 of the Customs Act, 1962 were taken into consideration. Section 149 is
reproduced below for reference-
"SECTION 149. Amendment of documents. Save as otherwise provided in
sections 30 and 41, the proper officer may, in his discretion, authorise any
document, after it has been presented in the custom house to be amended:
Provided that no amendment of a bill of entry or a shipping bill or bill of
export shall be so authorised to be amended after the imported goods have
been cleared for home consumption or deposited in a warehouse, or the
export goods have been exported, except on the basis of documentary
evidence which was in existence at the time the goods were cleared,
deposited or exported, as the case may be.
Thus, Section 149 of the Customs Act, 1962 is a specific provision which permits
amendment of documents such as Shipping Bill or Bill of Entry by the Proper
\ 5. . Page 6 of 13
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Officer and such amendment can be permitted to be carried out even after export
of the shipment from the Customs Area. Only condition attached is that any
amendment under Section 149 of the Customs Act, 1962 post-export/clearance
of goods is allowed only on the basis of documentary evidence in existence at the

of export/clearance of the goods.

3.5 In the instant case, while filing check-lists for the Shipping Bills
listed in Annexure A, all relevant particulars had been properly mentioned.
However, due to an accidental omission, the Appellant omitted to claim benefit
of RODTEP scheme and filled up 'Nil' instead of mentioning the actual amount
of RODTEP benefit admissible in the relevant column in the check- list, meant
for claim of scheme benefit. The said discrepancy can clearly be seen in the

Shipping Bills.

3.6 In case where relevant documents are available on record, re-
assessment under Section 149 was justified. The averment that in case where
relevant documents are available on record or in the EDI System before
generation of final print-out of shipping bill, even if the subject shipment had
been given Let Export Order (LEO), re-assessment under Section 149 is justified,

is supported by the following specific judgment-

GABRIEL INDIA LTD. Versus COMMISSIONER OF CUSTOMS (IMPORT),
NHAVA SHEVA reported at 2014 (314) E.L.T. 387 (Tvi. - Mumbai)

3.7 In the instant matter, there was only a small omission in the relevant
shipping bills in as much as the Exporter had filled up 'Nil' instead of filling up
the actual amount of RODTEP benefit admissible to them in the relevant column
in the check-list, meant for claim of scheme benefit. Hence, there was no legal
difficulty in permitting recall of the shipping bill and correction of the error in

terms of Section 149 of the Customs Act, 1962.

3.8 Re-assessment required to be done under Section 149/154 of the
Customs Act, 1962 without filing appeal. Further, the legal position is that re-
assessment of a Shipping Bill/Bill of Entry in terms of Section 149 of the
Customs Act, 1962 can be allowed without having to challenge the original
assessment under appellate procedure or by filing appeal. The above averment
has been recently affirmed by Hon'ble Bombay High Court while passing
judgment in the case of M /s Dimension Data India Pvt. Limited. Gist of the same
is given below-
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Dimension Data India Private Ltd. Vs Commissioner of Customs And Anr.
(Bombay High Court) dated 18th January, 2021
(WRIT PETITION (L) NO. 249 OF 2020)

The expression "mistake” appearing in section 154 of the Customs Act may
be defined as something done unintendedly or through inadvertence. The
section itself says that the error in any decision or order should be due to
any accidental slip or omission. Moreover, it can be a mistake of law or a
mistake of fact. In all cases it need not be an arithmetical error alone. It may
connote errors which can be discerned upon due verification. Having said
so, we may also indicate that power to amend documents available under
section 149 of the Customs Act read with correction of clerical or arithmetical
mistakes or errors in orders due to accidental slip or omission under section
154 thereof is different and distinct from the appellate power exercised
under section 128 of the Customs Act. The power of amendment or
correction, as the case may be, is vested on the same officer who had passed
the initial order or an officer of equivalent rank. On the other hand, appellate
Jjurisdiction is directed to correct decisions or orders passed by an inferior or
lower authority. By its very nature an appellate authority is superior to the
authority which had passed the order appealed against.

In the light of the above, we are of the view that has made out a case
for issuance of a direction to the respondents for correction of the mistake or
error in classification of the goods from CTH ‘85176990 to '85176930" and
thereby for amendment of the Bills of Entry. Refusal of the respondents to
look into the aforesaid grievance of the respondents is therefore not justified.

Accordingly, we direct respondent No.2 to consider the prayer of the
petitioner for amendment of the Bills of Entry Nos. 2434172, 2436049,
2522910, 2805152 and 2968920 (annexed as Annexure B colly to the writ
petition) by exercising power under section 149 read with section 154 of the
Customs Act and thereafter pass an appropriate order under section 17(4)

of the Customs Act after giving due opportunity of hearing to the petitioner.

Importantly, the above judgment has been delivered after pronouncement of

judgment in the case of ITC Ltd. by Hon'ble Supreme Court and it clearly

mentions and considers the judgment in the case of ITC Limited.

In the instant matter, as explained above, the D.C. (Export) had

failed to take into consideration provisions of Section 149 of the Customs Act,

1962 while taking the impugned decision to not allow re-assessment of the
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impugned shipping bills. However, there is another parallel provision in the
Customs Act, 1962 allowing correction of any error, slip or omission n
assessment. While taking the impugned decision of not allowing re- assessment
of the Shipping Bills, the Proper Officer also ignored the provisions of Section
154 of the Customs Act, 1962. The Section 154 of the Customs Act, 1962
provides for correction of any clerical error, accidental slip or omission at any

stage.

3.10 Further, if the view often taken by the Customs Authorities that any
re-assessment/correction can only be permitted consequent to order of the
Appellate Authority, is accepted, this will make the provisions of Section 149 and
Section 154 of the Customs Act, 1962 otiose as these sections provide for
amendment of documents such as bill of entry and shipping bills without the

need of filing an appeal against the original assessment.

3.1 It has been held in a catena of judgments and orders issued by the
Hon'ble Courts and Tribunals that re- d assessment/rectification of assessment
is to be allowed by the proper officer in case of a clerical error, an accidental slip

or omission. Some of such judgments and orders are given below-

(i) INDIAN OIL CORPN. LTD. Versus COMMR. OF C. EX., CUS. (ADJ.),
VADODARA-II reported at 2015 (321) E.L.T. 292 (Tri. - Ahmd.)

(i) Commissioner v. Muneer Enterprises reported at 2015 (319) E.L.T. A226
(S.C.)

(iii) SESA GOA LTD. Versus COMMISSIONER OF CENTRAL EXCISE &
CUSTOMS, GOA reported at 2014 (314) E.L.T. 674 (Tri. - Mumbai)

(iv) INA BEARINGS (INDIA) PVT. LTD. Versus COMMR. OF CUS. (IMPORT),
NHAVA SHEVA reported at 2014 (313) E.L.T. 815 (Tri. - Mumbai)

3,12 It is well established judicially that any clerical error of
Exporter/Importer can be corrected by re-assessment under Section 154 of
Customs Act, 1962 and even consequential benefit can be extended. In this
regard, any plea by the Department that only errors of revenue officers can be

so corrected under Section 154 or that it can be done only by appeal against the
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assessment have been rejected. The above averment is supported by the

following judgment-

SYMRISE PVT. LTD. Versus COMMISSIONER OF CUSTOMS, CHENNAI
reported at 2009 (248) E.L.T. 418 (Tri. - Chennai)

3.13 The Board vide Circular No. 45/2020-Customs, dated 12-10- 2020
issued on the subject "Faceless Assessment - Measures for timely assessment of
Bills of Entry and clarification on defacement of physical documents" has
mentioned inter alia, that re-assessment of the Bills of Entry in terms of Section
149 of the Customs Act, 1962 can be allowed by the Proper Officer in both the
scenarios- where the Out of Charge order has been granted and where such order
has not been granted.Thus, there is a clear provision in the law and relevant
procedural regulations, providing for re-assessment of the Bill of Entry under
Section 149 of the Customs Act, 1962 which should have been followed by the
Proper Officer in the instant matter. However, by not following the legal
procedure expressly provided by the Board, the Proper Officer has acted in
contravention of the laid down procedure and therefore, decision of the Proper

Officer is erroneous.

3.14 In terms of Section 17(5) of the Customs Act, 1962, where the final
assessment is contrary to self-assessment or the Importer is aggrieved by the
assessment and asks for an assessment order, the Assessing Officer is under
obligation to issue a proper speaking order/Assessment Order within 15 days of
the assessment. In the instant matter, the Appellant had requested the Assessing
Officer vide letter dated S5th July, 2024 and an e-mail dated 12th July, 2024 for
recall and re-assessment of the shipping bills or to issue an Assessment Order.
However, the said pleas were ignored by the Assessing Authority and no
Assessment Order was issued. This is completely contrary to the legal provisions.
The above averment is supported by the following decisions Courts and
Tribunals-

(i) SIGMA POWER PRODUCTS PVT. LTD. Versus COMMISSIONER OF

CUSTOMS (PORT) reported at 2017 (350) E.L.T. 510 (Cal.)

(i) A.M. Shaffique, J. JOHN JACOB Versus ASSTT. COMMR. OF CUS.
(IMPORTS), ICD, KOTTAYAM reported at 2017 (347) E.L.T. 403 (Ker.) IN THE
HIGH COURT OF KERALA AT ERNAKULAM
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3.15 The entire submissions of the Appellant in the foregoing paragraphs

are summarized below for the benefit of the learned Appellate Authority-

(i) There are several specific judgments on the issue of permitting correction
of entry in the shipping bills for claiming an export incentive;

(ii) Discrepancy in the shipping bills was clearly discernible by documentary
evidence. Hence, re- assessment under Section 149 of the Customs Act,
1962 should have been permitted;

(iif) Section 154 of the Customs Act, 1962 provides for correction of any
clerical error, accidental slip or omission at any stage;

(iv) Section 154 allows correction of errors made by the Customs officers as
well as by the exporter/ importer;

(v) Board's Circular on faceless assessment permits re- assessment under
Section 149 by FAG/PAG;

(vi) The proper officer was under obligation to issue assessment order at the

request of the exporter, under section 17(5) of the Customs Act, 1962.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 28.05.2025,
following the principles of natural justice wherein Shri B. L. Garg, Advocate
appeared for the hearing and he re-iterated the submission made at the time of

filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records and the defense put
forth by the Appellant in their appeal. Section 128(1) of the Customs Act, 1962,
mandates that an appeal to the Commissioner (Appeals) must be presented
within sixty days from the date of communication of the order. The proviso allows
the Commissioner (Appeals) to condone the delay for a further period of thirty
days if sufficient cause is shown. The combined period of ninety days (60 + 30)
is an absolute maximum period and cannot be extended. This establishes a
maximum permissible delay period. Since the date of assessment is not
appearing on the Shipping Bills, the date of filing and date of Let Export order in

all the four Shipping Bills are observed as under:-

et Page 11 of 13




F.No.S/49-103/CUS/MUN/2024-25

Sr | Shipping Bill No Date of filing of | Let Export | Date of filing
No. Shipping Bill order date of Appeal

1 8246561 12.03.2024 13.03.2024

2 8246625 12.03.2024 14.03.2024 30.07.2024
3 | 8246303 12.03.2024 14.03.2024

4 | 8246144 12.03.2024 13.03.2024

Now considering both the dates i.e date of filing of Shipping Bill i.e 12.03.2024
as well as the Let Export Order date i.e 13.03.2024 /14.03.2024, as well as date
of filing the Appeal i.e 30.07.2024, the delay in filing is more than 90 days ( 60
+30 ).

5.1 The appeal has been filed beyond the statutory 60-day period and
also beyond the maximum 30-day condonable period. It is an established and
settled position of law that the Commissioner (Appeals) is a creature of statute
and possesses no inherent powers beyond those explicitly conferred by the
parent Act. The statutory language in the proviso to Section 128(1) is an
exclusionary one, clearly delineating the maximum extent to which delay can be
condoned, which is "a further period of thirty days". It is a settled law that where
a special statute prescribes a period of limitation and further prescribes a time
frame within which the delay can be condoned, the provisions of the Limitation
Act, 1963, including Section 5, are not applicable. Once the appeal is presented
beyond this absolute period of ninety days, the authority becomes functus officio

and loses the jurisdiction to entertain or decide the appeal.

5.3 The issue of the appellate authority's power to condone delay beyond
the statutory limit is conclusively settled by the Hon'ble Supreme Court of India
in the case of Singh Enterprises v. Commissioner of Central Excise, Jamshedpur
[2008 (221) E.L.T. 163 (S.C.)]. The Supreme Court examined the pari materia
provisions of Section 35 of the Central Excise Act, 1944, which is structurally
identical to Section 128 of the Customs Act, 1962. The Court categorically held
that the appellate authorities, being creatures of statute, are not vested with
jurisdiction to condone the delay beyond the permissible period provided under

the statute. The language of the proviso clearly shows that the Appellate
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Authority has no power to allow the appeal to be presented beyond the extended

period.

5.4 In exercise of the powers conferred under Section 128A of the
Customs Act, 1962, and for the reasons set forth in the findings above, I pass

the following order:

(i The appeal filed by M/s Hindustan Adhesives Limited is held to be time-

barred, and hence I reject the appeal without going into the merits of the case.

A

(AMIT A)
Commissioner (Appeals),
Customs, Ahmedabad

F. No. §/49-103/CUS/MUN/2024-25 Date: 26.02.2026
By Speed post /E-Mail

To,

M/s Hindustan Adhesives Limited,
Survey No. 380/P1, Village Bhadreshwar,
Tehsil Mundra, District

Kutchh, Gujarat- 370410

Copy to:

. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Principal Commissioner of Customs, Custom House , Mundra.

3. The Deputy /Assistant Commissioner of Customs, Custom House,
Mundra.

4, Guard File.
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