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This copy is granted free of cost for the private use of the person to whom it is issued.

Harged sfUfam 1962 &1 URT 129 B 81 (1) (YT GXA) F AT HTaRET A0 B
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Frgfatea g=fRig Gﬂﬂ?ﬁ Order relating to :

()

19 & ®Y 7 1gifad oig J1d.

(a)

any goods exported

(%)

YRA F 31ATd D31 8 B aTe B d1a1 741 Ao HRd J S T o] T IR IR A T¢ 7l
7 39 o0 R WX IdR 91 & o ufid ard IaR 9 91 W 91 39 T R ) IR
¢ ATd &1 g1 | 20férd ard 8 ot 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(1)

drrges ffad, 1962 & g X Tyt Iua A+fH §97¢ 1T Fant & ded Yed A B
3rerat.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

TRIET 3Tdad U7 §d Framrad! § ARy wesu 7 URKd &A1 g1 (g s adiid 3g ! oY
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The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(%)

BIC Bl TdL,1870 $ TS 1.6 3! 1 & efi7 Fuffa fvu 70 owR 59 andw &1 4 ufaai,
et te ufa & g 99 &1 graTay Yee Twe @ 811 Irfe.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

()

g GHIAY] P AT 1Y HA AT P 4 Uferdr, afe g -

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M)

A& & foru andea &t 4 ufaar )

(©)

4 copies of the Application for Revision.

(¥)

[

IR ST R B & (07Q GIATYeD SMUTaH, 1962 (TUT FTId) ﬁf’-‘{ﬂfﬁzﬁ l'bcTH’Gﬁ-. E o

3 e, Wiy, gvs, aadl ofiv fafay 7l & i & st amar & § 3. 200/-(F9T &) ) A=)a1
¥.1000/-(FUTY U TR ATH ), o4 off Troer g1, / e fRa oyras & yarire gar= &.8mi.e
o1 & ufcgi. gfe e, T T SIS, T T €8 B AT iR TUC S a9 g1 SUQ HH
B dl U8 B9 & ¥0 § 3.200/- 3R afg te 7@ § 3fUs 8 ) B19 & 9 ¥ 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T . 2 & 1 Ylord TTHe & HETEl 3 ATl & GIER A gfG 1S oAfad 39 oW 4 SMed
gy $eal 8 a1 4 e AfUfay 1962 &1 4RT 129 U (1) & g wid Htu-3 &
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Scction 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

;ﬂ-x:rm, Holg IdE X[ Jar #Y 3(Ulfery | Customs, Excise & Service Tax Appellate
ferezor, ufddt a5t dis Tribunal, West Zonal Bench

<o Hfiret, agATe HaH, Fde TRURTR ger, | 27 Floor, Bahumali Bhavan,
3R, AEHEEIE-380016

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

e SUfgH, 1962 1 URT 129 T (6) & i, THT=ed fUTTgH, 1962 @1 YRT 129
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(P)
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(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(E)

Srdta @ wrafa Anyd | wgl foosll Wheres siftre ™t gRT 91 74T Yo SR sarel a1 ama
g1 <8 @ IBH UlY O1E 0T ¥ $fUs g1 dfeT 308 gurw arg @ il 7 8 a: Ui 89R
20U

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

et @ iR grred # wei fedt Shares siftrert g1 | 741 e SR e 9dT e
g1 &8 @1 YHH U9 @ ®9T¢ ] fie §) o); 9 §R S,

where the amount of duty and interest demanded and penalty levied by any officer of
A\Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
:st\{musand rupees
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i
An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by Shri Gaurav Sahay, B-15, U.S. Villa
Swaminarayan Nagar, Mundra, Kutch, Gujarat-370421, (hereinafter referred to
as the ‘Appellant’) in terms of Section 128 of the Customs Act, 1962, challenging
the Order-in-Original nos. MCH/ADC/AKM/175/2024-25 dated 25.10.2024
(hereinafter referred to as ‘the impugned order’) issued by the Additional
Commissioner, Customs, Mundra (hereinafter referred to as ‘the adjudicating

authority’) .

2 Facts of the case, in brief, are that the present case involves an
intricate and wide-ranging investigation conducted by the Directorate of
Revenue Intelligence (DRI), Gandhidham, which unearthed a large-scale, highly
organized smuggling cartel operating through the Mundra Port. The
investigation revealed that a common group of persons had established a
sophisticated, multi-layered syndicate designed specifically to exploit the
regulatory relaxations and procedural flexibilities inherent in the Special
Economic Zone (SEZ) to Domestic Tariff Area (DTA) clearance mechanism. This
syndicate was created for the primary purpose of importing prohibited and
restricted goods—specifically high-value foreign-brand electronic cigarettes

and various types of toys requiring mandatory Bureau of Indian Standards

(BIS) compliance—by resorting to gross and calculated mis-declaration of
description, quality, quantity, and value. While the broader investigation
covered a staggering 18 import consignments involving eight different
importers, the specific subject of this adjudication is the consignment importeci/_,{{_.;__
in the name of M/s. M.M. Enterprises (IEC: BMEPM3625G) covered under P’fﬁ* =
Bill of Entry No. 2012895 dated 26.08.2022. [=f

2.1 The genesis of the case lies in specific, actionable intelligéﬁc:e T
gathered by the DRI suggesting a systematic and predatory abuse of the "self-
assessment” and "trusted trader" schemes that underpin modern customs
operations within the SEZ. The intclligence indicated that a smuggling cartel
was utilizing front companies to move prohibited contrabands into the
domestic market. Analysis of system data revealed that Vehicle No.
GJ12BV0O610 was carrying the import consignment imported through
Container No. TLLU4615592. Acting swiftly upon this intelligence, DRI officers,
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in coordination with the Surat Regional Unit, intercepted the truck near

Palsana Chokdi on the National Highway on 01.09.2022.

2.2 The vehicle was found to be carrying Container No. TLLU4615592,
which had been cleared from the SEZ Warehouse Unit of M/s. Empezar
Logistics, Mundra, and was supposedly destined for a godown in Bhiwandi.
Upon interception, the driver, Shri Chuna Singh Rawat, was questioned
regarding the nature of the cargo. The preliminary inquiry and the recovery of
incriminating documents from the driver—including e-way bills featuring
unrelated entities—corroborated the intelligence that the container did not
merely contain the declared items but was a vessel for contraband. Given the
complexity of the concealment, the vehicle was escorted to ICD Sachin, where
DRI officials requested the assistance of mechanical labor and equipment to
de-stuff the entire container for an exhaustive examination in the presence of
two independent arbitrators (Panchas). During the process, a person named
Mr. Parvez Alam arrived at ICD Sachin, introducing himself as the
representative of the actual buyers, Shri Mohammad Asif Sathi and Shri

Sarfaraj Kamani, confirming the syndicate's oversight of the transit.

2.3 The rigorous examination of the impugned goods at ICD Sachin
was conducted under Panchnamas dated 01/02.09.2022 and 19.10.2022. This
process revealed a masterclass in smuggling techniques. Amidst the declared
cargo of "Head Massagers" and "Exercise Books," officers recovered 107 cartons
marked with the brand "DK123 XXL." Upon opening these cartons, they
discovered a total of 85,600 pieces of electronic cigarettes of the "Yuoto" brand.

These were found in a wide array of flavors clearly designed to appeal to

younger demographics, including Strawberry Watermelon, Two Apples,

2.4 Furthermore, the examination revealed 89,000 pieces of silicon
"Pop up" toys falling under CTH 9503. These items were imported in direct
violation of Policy Condition 2 of Chapter 95 of the Customs Tariff. This policy
mandates that all imported toys conform to rigorous BIS standards, including
IS: 9873 Part 1 (Safety aspects related to mechanical and physical properties),

Part 2 (Flammability), and Part 3 (Migration of certain elements). The importer
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failed to produce any valid BIS compliance certificates, rendering the toys
"prohibited goods" under Section 2(33) of the Customs Act, 1962. The
examination also found excess quantitics of declared items, such as 240
additional Head Massagers and 1,364 Exercise Books. These "filler" goods were
strategically used to pad the container, ensuring that the prohibited items
remained shielded from the container doors and providing a facade of

legitimacy during any casual visual inspection at the port or SEZ gate.

2.5 The investigation into the role and culpability of the noticees
revealed a deep-rooted conspiracy characterized by a high degree of planning
and division of labor. M/s. M.M. Enterprises, through its proprietor Shri
Mohammed Tahir Hanif Menn, acted as a willing front for the syndicate. Shri
Tahir Menn admitted that he allowed the smuggling cartel led by Shri
Mohammad Asif Sathi to use his firm’s IEC and bank accounts in exchange for
'rental" monetary benefits ranging from Rs. 15,000 to Rs. 50,000 per
consignment. To further insulate the mastermind from detection, Shri Tahir
Menn facilitated the creation of dummy firms like M/s. J.H. Enterprises in the
names of domestic workers, such as Shri Juma Hamir Halepotra,

demonstrating the predatory nature of the syndicate’s recruitment.

2.6 A critical aspect of the syndicate's modus operandi was the
"crossing" operation, a tactical maneuver designed to disrupt the surveillance
of enforcement agencies. After a container was cleared from the Mundra SEZ,
the syndicate would monitor its movement in real-time via "Wheelseye" tracking
links. To evade detection by agencies tracking e-way bills or container
numbers, the syndicate would arrange for the "crossing" of goods at
intermediate locations like Navsari or Surat. This involved transloading the

contraband from the original container into secondary vehicles, effectively

A A
destination. In the present case, Shri Parvej Alam was dispatched specifically/ ==

to oversee this transloading just before the vehicle was tactically intcrceptef‘;l';}:__l

a During the investigation, it was revealed that the smuggling cartel ©

had utilized the IEC of M/s. M.M. Enterprises for successful importations in
the past. Shri Tahir Menn, Shri Asif Sathi, and Shri Parvez Alam all confirmed
in their voluntary statements that a total of 265 cartons (comprising 125 and
140 cartons respectively) had been imported in July and August 2022. These
consignment; contained approximately 212,000 pieces of electronic cigarettes.

Although these goods had already been disposed of in the domestic market and
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were not available for physical seizure, the Adjudicating Authority held them
liable for confiscation under Section 111, noting that the proceeds of these past

crimes were laundered through the same dummy accounts.

2.8 The individual roles in this well-oiled machinery were established

through various voluntary statements recorded under Section 108:

a. Shri Mohammad Asif Sathi (The Mastermind): Sathi was the architect
and financier of the racket. He coordinated directly with overseas
suppliers in China (such as "Mrs. Shelly") and finalized deals through
firms like "AH International Trading Co." and "HK Longcheng Trade Co."
He managed the financial trail, collecting cash from domestic purchasers
and depositing it into dummy firm accounts to facilitate outward
remittances, thereby bypassing legitimate forex regulations.

b. Shri Mohammed Tahir Menn (The Facilitator): As the proprietor of M.M.
Enterprises, he lent the "credibility" of a local business to the cartel. He
introduced Shri Baldevsinh to Sathi to handle port-side logistics and was
actively involved in monitoring the location of trucks via shared GPS
links. He admitted that his firm never conducted any actual business in
the goods imported but served merely as a conduit for Sathi's
contrabands.

c. Shri Sarfaraj Kamani (The Associate): A close partner of Sathi, Kamani
was involved in the loading phase in China and was identified as a joint
owner of the Bhiwandi godowns. Evidence confirmed his participation in
planning the import of counterfeit goods and mobile phone accessories
infringing the Intellectual Property Rights (IPR) of brands like Vivo, Oppo,

and Realme.

of approximately Rs. 17 Lakhs per container—a fee far exceeding any

legitimate forwarding commission.

e. Shri Samir Sharma (The Customs Broker): A G-Card holder of M/s. Al
Cargo Services, Sharma misused the SEZ Online portal’s sub-login
functionality. He filed the Bills of Entry despite knowing that the
descriptions were false. To [facilitate the exit of the trucks from the SEZ
gate, he submitted e-way bills featuring unrelated parties, ensuring the

actual destination remained masked.
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2.9 The investigation also highlighted gross professional negligence on
the part of the then-Preventive Officer, Shri Vipin Sharma. Charged with the
statutory duty to verify the physical cargo against the invoice, Sharma
submitted an examination report stating he had "inspected the lot." The
subsequent seizure of nearly 175,000 units of prohibited or un-declared cargo
from that very container proved that no meaningful physical examination was
ever performed. This "casual approach" provided the syndicate with a virtual
"green channel," directly enabling the entry of prohibited contrabands that pose

a risk to national health and child safety.

2.10 Under the Customs Valuation Rules (CVR), 2007, the Adjudicating
Authority rejected the transaction values declared in Bill of Entry No. 2012895.
Rule 12 was invoked because the significant mis-declaration rendered the
declared values—and the associated invoices—fraudulent. Consequently, the
value was re-determined using the "Best Judgment Method" under Rule 9. A
government-approved Chartered Engineer assessed the market price of the
seized goods at approx. Rs. 21.67 Crores, compared to a declared value of
approx. Rs. 4.43 Lakhs.

2.1 On the basis of the investigation, Show Cause Notice dtd.
31.08.2023 was issued to the appellant and other persons. Consequently, the
Adjudicating Authority passed the following order in respect of the appellant.

IN RESPECT OF GOODS IMPORTED AND CLEARED THROUGH BILL OF
ENTRY NO. 2012895 DT. 26.08.2022:

(I) He imposed penalty of Rs. 7,00,000/- upon the appellant under
Section 112(a)(i) of the Customs Act, 1962.

(I) He imposed penalty of Rs. 5,00,000/- wupon the appellant under
Section 114AA of the Customs Act, 1962. s

/ =4 T
A
il .

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the
present appeal against the order passed by the Additional Commissioner,
Customs, Mundra. The Grounds of Appeal are not reproduced in detail for sake

of brevity, as the copy of the same is available with the Appellant as well
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Respondent. However, the same have been examined and the brief is as under:

Bl The appellant first contends that the impugned order is a non-
speaking order passed in violation of the principles of natural justice. It is argued
that the Additional Commissioner relied solely on the department's investigation
without conducting an independent inquiry or considering the statements made
by the appellants. Furthermore, the appellant asserts that the Show Cause
Notice (SCN) is built upon mere assumptions and presumptions rather than
concrete evidence, relying heavily on data from WhatsApp chats and statements

allegedly recorded under pressure.

3.2 A significant portion of the appeal challenges the reliability of
confessional statements, claiming they were obtained through threat, force, and
coercion. The appellant cites various judicial precedents to argue that an
uncorroborated statement cannot be the sole basis for a finding of clandestine
removal. It is argued that such confessions are "weak evidence" and must be
supported by substantive proof, such as evidence of unaccounted raw materials,
excess electricity consumption, or secret cash transactions—none of which were

established in this case.

3.3 The appellant also highlights a procedural violation of Section 138B
of the Customs Act, which mandates that the person making a statement must
be examined as a witness before that statement can be admitted as evidence.
The appellant argues that since the witnesses were available and not dead or
missing, the department’s failure to produce them for cross-examination renders
ir statements inadmissible. Denying the right to cross-examine witnesses who
ided the basis for the order is described as a "serious flaw" that makes the

a nullity.

Regarding digital evidence, the appellant submits that printouts
from WhatsApp and seized mobile phones are not cogent evidence in the absence
of corroborative material. Citing several High Court and Supreme Court
decisions, the appellant argues that data retrieved from electronic devices like
pen drives is unreliable for proving clandestine removal without further
investigation into the authenticity of the data. It is noted that the department
failed to investigate the actual source of the goods or verify the details with

alleged buyers. !h
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3.5 Finally, the appellant disputes the imposition of penalties under
Sections 112 and 114AA of the Customs Act. It is argued that the appellant acted
in bona fide belief and good faith, with no intent to defraud the revenue or
disregard statutory obligations. The appellant asserts that the department failed
to prove "knowledge" or "intentional' use of false documents, which is a
prerequisite for such penalties. Consequently, the appellant prays for the

impugned order to be set aside in its entirety.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 18.12.2025
following the principles of natural justice wherein Ms Madhu Jain, Advocate,
appeared for the hearing and re-iterated the submissions made at the time of

filing the appeal.

DISCUSSION AND FINDINGS:

B: I have carefully gone through the case records, impugned order
passed by the Additional Commissioner, Customs, Mundra and the defense put

forth by the Appellant in their appeal.

9.1 The Appellant has vehemently contested the reliance placed by the
Adjudicating Authority on the statements recorded under Section 108 of the
Customs Act, 1962, and the digital evidence extracted from WhatsApp. The
Appellant’s primary contention is that the statements were "coerced" and
subsequently retracted, and that the digital evidence lacks the requisite

certification under Section 138C. P

9.2 Under the Customs Act, Section 108 empowers a Gazetted Officer‘of

Customs to summon any person to give evidence or produce a document Thes‘ 1
proceedings are deemed to be "judicial proceedings' within the mean‘;ng of ,/
Section 193 and Section 228 of the Indian Penal Code. Unlike statements made;
to police officers, which are restricted by Section 25 of the Evidence Act,
statements made to Customs Officers are admissible as substantive evidence.
The Hon'ble Supreme Court, in the landmark case of Ramesh Chandra Mehta
vs. State of West Bengal [1970 (2) SCC 166], clarified that a Customs Officer is
not a "police officer" and therefore, a confession made before him is not hit by

the exclusionary rule. In the present case, the Appellant’s statement was
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recorded in a structured manner, and more importantly, it was corroborated by

the statements of co-accused:

e Shri Tahir Menn: Who explicitly stated that he paid ¥1,00,000/- to the
Appellant for "documentary coordination."
o Shri Asif Sathi: Who identified the Appellant as the person responsible for

arranging "dummy [ECs".

5.8 The Appellant’s claim of "coercion” is a standard defense often used
to circumvent the implications of a voluntary disclosure. However, as held in K.I.
Pavunny vs. Assistant Collector of Central Excise [1997 (3) SCC 721], even a
retracted confession can form the basis of a decision if it is corroborated by other
independent evidence. In this instance, the "other evidence" is the physical

seizure of E-cigarettes and the digital footprints left by the Appellant in the

5.4 The investigation revealed that Shri Gaurav Sahay was not a mere
bystander. He managed the Bills of Lading (BL) and instructed on what "Notify
Party" should be mentioned to avoid detection. He received substantial payments
(R1,00,000/-) for his "coordination" work. Such acts clearly constitute abetment
of smuggling. Section 112(a) of the Customs Act penalizes any person who "abets
the doing or omission of any act" that renders goods liable to confiscation.
Furthermore, Section 114AA is triggered when a person knowingly uses "false or
incorrect" documents. Since the Appellant managed BLs that omitted the
mention of E-cigarettes (prohibited items), his liability under Section 114AA is
fully established.

8.5 The smuggling of E-cigarettes is a serious violation of the Prohibition
of Electronic Cigarettes Act, 2019 and DGFT Notification No. 20/2015-2020. The
ellant was an integral part of the logistics and documentation arm of the
ling cartel. His actions were deliberate, aimed at evading prohibitions and
Hding the exchequer. The findings of the Adjudicating Authority regarding
Appellant's role are well-supported by the evidence on record. The penalties

gosed are proportionate to the gravity of the offence

6. In view of the detailed discussion and findings recorded above, I find
no merit in the appeal filed by Shri Gaurav Sahay. The Adjudicating Authority
has correctly established the nexus, the knowledge, and the active participation
of the Appellant in the smuggling syndicate. The findings in Order-in-Original
No. MCH/ADC/AKM/175/2024-25 dated 25.10.2024 are upheld in their
entirety. ]
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7. The Appeal filed by Shri Gaurav Sahay is rejected.

IATTESTED

SOPRERINTENDENT
i g (ardrew), st
CUSTOMS (APPEALS), AHMEDABAD

F. No. §/49-327/CUS/MUN/2024-25
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Toy

Shri Gaurav Sahay,

B-15,U S Villa Swaminarayan Nagar,
Baroi Road, Mundra,

Kutch, Gujarat-370421

Y

(AMIT GOPTA) _ *

Commissioner (Appeals),
Customs, Ahmedabad

Date:31.03.2026

Custom House, ’

Copy to:

iz The Chief Commissioner of Customs, Gujarat,
Ahmedabad.

2. The Principal Commissioner of Customs, Custom House ,Mundra.

o

4, Guard File.

The Additional Commissioner of Customs, Custom House, Mundra.

Page 12 of 12




