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Order-In-Orisinal No: AHM-CUSTM-OOO-PR.COMMR-45-2O25-26 dated
21.()1.2o26 in the case of M/s. Kothari Metals Limited, Plot No.181, Sub Plot
No.20 & 21, Near Bhamria Kunwa, NIDC, Narol-Asla-li Highway, Narol,
Ahmedabad-382405..

I fus qRd) o1 qo qfr tfr qrfr e, sS qfuId qmrr b ftq fr ,{to r<t{ o1 qrfr t r

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

z. fs qrtql t ofiigg ot{ rfr qR es onaqr 61 Hfr q 6q qr6 } fi-d t $qr g-o., ts-dtrc {@
(,ri 8-dr6-r srfidq qrqrfYo-tq, 3rdrrarErc fra ol qs s{reqr } ft=flg qfid d{ strar el
ertre sorqo {fWT{, Sqr {ffi, sdrr( {@ \rd +drfi qtrfrq qrqrfYorq, gsfr rtB-d,

rgqrd rr+{, ffitn rrrt gd & eTg t, ffiEq {rR, eRI1EEI, 3t6l-dl6i6-38o oo4 6J
sdfYadfrqFqr

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Serrrice Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication' The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. Bikr srfi-o qr{q €. S.c.3 fr Erfud fr1qrfi qrEgr ssc{ Sqr {-tr 1ud-q ftqqr{d,
1es2 +'frqq s +B! fr{q (2)CfrBffiEqffitrRTEffrertBcqrsttsft eifi-oo1qn
qffi"fr Etfr{d fuqr qrq dqT fus 3flt{r e tr€-d i{fi-d o1 ,r€ d, s-sA fr Ed-+ fl qfr€f
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sf,fl 61 qr( gsqt t ot t oe (ro. qfr qcrfrld +S qrBq r cr{-f, t sqifta srft a€ftq fr
q.Rqfr.di3dBdfrqqdqrESl

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specifted in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall
be filed in quadruplicate and sha-ll be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certrfied
copy). A11 supporting documents of the appeal should be forwarded in
quadruplicate.

4. Gffif, ffi ar$ 6r ff{rur qd Gfftd fr onerr qlrkd t, sR qfrd fr ilfud o1qrEfr aqr
sq& srq fus o{rtqr b Eua sffi-d +t ,r{ A, s€-+1 fi lrilfr A qfuf q-d?H 61 qrqrfr [s-{d
t oc t o-c gfi rqrFrd qfr 6trfi |

4. The Appeal including the statement of facts and the grounds of appeal shall be
frled in quadruplicate and shall be accompanied by an eclual number of copies
of the order appealed against (one of which at least shall be a certihed copy.)

s. o{fid 6r qq., .ii}fr o{rlET ftd fr d.tr \Ri {S €Efq qd fu-S d6 3{rm ft-{rrr }. Bil B{fid
& orcuil & sc sffie oia,fa eqru o-€r qrBs cE t$ o.rwt fr1F-qr{€ts trqifu-d 6-{{r
ilEcr

5. The form of etppeal sha-Il be in English or Hindi ald should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6.

fr-qrqrqqlr

6. The prescribed fee under the provisions of Section l29A of the Customs
Act,l962 shall be paid through a crossed demand d ra-ft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shal1 be attached to the form of appeal.

7. qqrEorqfrV@. * z.sy"
ufi6 g{qtn }. srtifrdnB

7. An appeal against this order shal1 lie before the Tribunal on payment of 7.5o/o of
the duty demanded where duty or duty and penalt5z are in dispute, or penalty,
where penalty alone is in dispute'.

8. qruff,q {-o. qf}frqc, r87o +- st-drfd frqfld fuS sr{sn iidff fuC rr{ urfu +1qfr qr
s[gftr erFmrq gr+ troe om t+ aGv r

8. The copy of this order attached therein should bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 10-67/Pr.Commr. /O&A/ 20 18 dated 03.12.2019
issued by the Principal Commissioner of Customs, Ahmedabad to M/s. Kothari
Metals Limited, Plot No.181, Sub Plot No.20 & 21, Near Bhamria Kunwa, NIDC,
Narol-Aslali Highway, Narol, Ahmedabad-382405.
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BRIEF FACTS OF THE CASE:

Intelligence developed by Directorate of Revenue Intelligence,
Mumbai Tnnal Unit (MZU), Mumbai (DRI) indicated that certain importers were
importing Tin Ingots from M/ s. Malaysia Smelting Corporation, Malaysia
(hereinafter referred to as'M/s. MSCJ by wrongly availing concessional rate of
duty under Notihcation No.46l2Ol1-Customs dated 01.06.2011 and
Notifrcation No. 53/2O1l-Customs dated 01.O7.2Oll read with Notihcation
No. 189/2009-Customs (NT) dated 31.12.2009 and Notihcation No. 43l2oll-
Cus (NT) dated O1.O7.2011.

2. M/s. Kothari Metals Limited, Plot No. 181, Sub Plot No.20 & 21,
Near Bhamria Kunwa, NIDC, Narol-Aslali Highway, Narol, Ahmedabad-392 4O5
(hereinafter referred to as 'the Importer''), one such importer, imported 150.00
MT of Tin Ingots (hereinafter referred to as "the said goods') by classifying the
same under CTI 80011090 of the Customs Tariff Act, 1975, during the period
from 17.08.2016 to O8.O8.2lOl7 under 6 (six) Bills of Entry, as detailed in
Annexure-A to the show cause notice. The Importer availed the beneht of
Notihcation No. 46/2011-Customs dated 01.06.2011 and Notification No.
53l2Ol1-Customs dated 01.07.201I for concessional rate of duty.

2.1 The benefit under Notihcation No. 46l2Ol l-Customs dated
01 .06.201 1 was available provided the goods were of Malaysian Origin in
accordance with provisions of the Customs Tariff [Determination of Origin of
Goods under the preferential Trade Agreement between the Governments of the
Member States of the Association of the Southeast Asian Nations (ASEAN) and
Republic of Indial Rule 2009, published vide Notification No. 189 l2OO9-
Customs (NT) dated 31.12.2OO9. As per the aforesaid Rules, the'Certificate of
Origin' for the goods imported is required to be issued by the designated
authority and in case of goods not wholly produced or obtained product in
Malaysia, the AIFTA (ASEAN-India Free Trade Area) content should not be less
than 357o of the FOB value.

2.2 The Additional Director General, DRI, Mumbai vide letter F. No.
DRIIMZUIF/Mrsc-Fl07 l2Ol7 l3lO9 to 3122 dated 20.O4.2018 directed not to
allow preferential benefits in respect of COOs issued in the name of M/s. MSC
both for direct import from M/s. MSC and through traders/ suppliers. The
letter contained the following:

a. On tle basis of representation made bg the domestic industries
regarding alleged uiolation of Rules of Oigin in import of Tin Ingots from
Malagsia, tte Tin Ingots imported from M/s Malagsian Smelting
Corporatiory Malasia (MSC) under Notification Nos. 46/2011 - CUS
dated 1.6.2O11 and 53/2011 - CUS dated 1.7.2011 read with
Notification Nos. 189/2OO9-Cus (NT) doted 31.12.20O9 and 43/2011
Cus (Nt) dated 1.7.2O11 are being prouisionallg assessed bg some of
tlrc Jurisdictional Customs authorities.

b. In the said case as regards the retrooctiue check on the true oigin, in
accordance uith Paragraph 16 of Annexure-Ill of the Rules of Origin
(Noffication No.189/2OO9-Cus. (N.T) dated 31.12.2009), tlle requests
utere made on sample basis by sending the COO certificate (Form- AI)
bg India to Malagsia. Howeuer, owing to lack of ang response from
Malagsia to the requests for these retroactiue clrccks, Indian Customs
had requested the Malaysian authoities to conduct uerification ui,sit to
the unit of M/s. MSC.

c. AccordinglA, a team from DRI, MZU, Mumbai uisited tLrc unit of M/s.
MSC to examine the ualue addition and also to ascertain tle

Page 3 of 25



originating citeion for Tin Ingots exported, in terms cf paragraph 17 of
Annexure-lll of the Rule of Origin (Notification No. 189/2009-Cus. (N.T)
dated 31.12.20O9) and Paragraph 1O of Annentre -III of the India
Malagsia Preferential Trad"e Agreement Rules, 201 1.

d. In order to justifu the origin citeia of the Tin Ingots manufactured bg
M/ s. MSC, a cost sheet reflecting cosl incurred in
production/ manufacture of tin ingots duing three morih peiod of 2O13
(Julg - September) to calculate the FoB ualue and Regionol Value
Contents (RVC) utos produced bg M/s. MSC. FurtLer, it utos obserued
that it uas usual proctice of M/ s. MSC tlnt the same cost sheet of 2O13
ttould be used bg tLrcm for obtaining Country of origin certificates ouer
a prolonged peiod of time. MITI olso confinned that tlrc cost data sheet
of 2013 is being used for issuance of COO for a prolonged peiod of
time. The c:ost data slreet of 2013 does not occurately reflect tLe RCV
for a prolonged peiod.

e Further, another model of tleir operation, uherein Tin Ingots exported
bg M/ s. MSC to Indian importers are being manufacrured bg them on
job work/ urorks contract basis on beholf of other lraders/ suppliers.
Further, it utas obserued that the otler traders/ sttppli.ers use to supplg
free of cost ranu mateial (tin ore) of oigin of Non-ASIiAN counties. In
such cases, M/ s. MSC performed conuersion of tin ore into tin ingots on
job charge/ conuersion charge basis. Tle smelting charges paid by
traders/ suppliers for such conuersion reflect the uolue addition (RCV) in
Malagsia uhich in percentage terms of total FoB ualue does not fulfill
tle citeia of oigin. It is further obserued that M/ s. IUISC raised inuoice
on Indion importer for an amount of FoB ualue of the shipment anriued
on tle basis of the traders/ suppliers inuoice to lndian importers. The
said inuoices are being submitted by M/s. MSC alorug uith cost data
slrcet mentioned hereinaboue to MITI for obtaining COO.

f. In both aboue cases, the cost sheet submitted bU M/.s. MSC to MITI in
tle opplication for COO does not accuratelg reflect thet RCV and FoB of
tlrc exported tin ingots os per tlLe Rule of Oigin of ASEAN in tenns of
NotiJicalion No.189/2009-Cus (NT) dated 31.12.2009 ond of Indian
Malagsia Preferential Trade Agreement Rules, 2O11.

g. Ba,sed on the recommendation and conclusion of the ueiftcation report,
the Boord uide letter dated 13.3.2078 conqtned u.)ith the outcome of
th,e uerification uisit to MSC and requested the DRI to proceed uith the
finalisation oJ' th.e inuestigations denging the benefits and issue of
SClVs.

2.3 The Deputy Director, DRI, MZU vide letter F. No.
DRl|MZUlFlMisc-Fl07/2017 13a24 dated May 2018 provided detailed list of
such imports (based on data extracted from ISS) made from the ports under
the jurisdiction of Ahmedabad Commissionerate and requested to issue SCN
to protect the government revenue in respect of wrongly avaik:d benefits of the
exemption under Notification No. 46l2ol1-Customs dated 01.06.2011 and
Notification No.53/201l-Customs dated O1.O7.2011 for lmport of Tin Ingots
from M/s. MSC in cases where Bills of Entry have been finalIy assessed for the
imports made.

2.4 Scrutiny of import documents revealed that the Importer had
imported Tin Ingot from M/s. MSC through M/s. Engelhard CTP (Singapore)
PTE Limited ancl Tra;rys Europe SA, on payment of Customs duty at the
concessional rate under following Bills of Entry:
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Sr.
No.

Name of Supplier BE No. & date Qty
(Kgs.)

Assessable
Value

1
Engelhard CTP (Singapore)
PTE Ltd.

7573290 I
23.1t.20t6 36064272

2
Engelhard CTP (Singapore)
PIE Ltd.

63887861
t7.oa.20t6 25000 30997658

3
Engelhard CTP (Singapore)
PIE Ltd.

6704849 I
13.O9.2016 25000 31983531

4
Engelhard CTP (Singapore)
PTE Ltd,

84227961
03.o2.2017

2s000 37t67t92

5 Trarqrs Europe S.A
277 rt48l
08.08.2017 25000 3339639s

6 Traxys Europe S.A
2s 1O3O0/
t9.o7.20t7 25000 336754t4

TOTAL 150000 203244462

2.5 The Importer availed the benefrt of Notification No. 46/2011-
Customs dated O1.O6.2011 on goods manufactured by M/s. MSC on the basis
of AIFTA certihcates of origin (in form of 'Form-AI). The 'Form-AI' submitted by
the Importer to Customs for claiming the benefits of Notification No. 46/2011-
Custom dated O 1.O6.2O 1 I revealed that:

a) Form-AI was issued by Ministry of International Trade and Industry,
Ma-laysia (MITI) in terms of ASEAN-INDIA Free Trade Preferential Tariff
Agreement (AIF-fA);
The country of origin was shown as 'Malaysia';
The exporter was shown as M/s. Engelhard CTP (Singapore) PTE
Limited and Tra;rys Europe SA;
The origin criteria for the goods shown in the 'Form-AI' was 'Not wholly
produced or obtained products;
The value addition (RVC) was shown more than 357o.

b)
C

d)

e)

2.6 The evidence gathered revealed that the Importer was aware of the
wrong certificate of origin, and still did not seek any verification from M/s.
MSC with regard to inflated value addition. Even though no AIFTA material was
involved in the manufacturing of Tin Ingots and the manufacturing process of
M/s. MSC did not meet Lhe value addition criteria, the importer sought AIFTA
Certificate of Origin, and this established their intent to avail undue benefit of
the Notihcation. Therefore, the act on the part of the importer appeared to be a
case of connivance for mutua-l benefit by misrepresenting the RVC>35% to avail
preferential duty benefit. The Importer, M/s. Kothari Metals Limited and the
exporter M/s. MSC and the indenting agents, M/s. Engelhard CTP (Singapore)
PTE Limited and Tra;rJrs Europe SA therefore, in connivance obtained 'Form-AI'
certihcates showing RVC>35%, which they knew were not true and this clearly
points to collusion between them. While the Importer evaded the exact
Customs Duty, the exporter benefited from higher prices and increased sales
and the indenting agents M/s. Engelhard CTP (Singapore) PTE Limited, TraxJzs
Europe SA benefited from increased sales and commission thereof.

3. According to Rule 3 of Customs Tariff (Determination of Origin of
Goods Under the Preferential Trade Agreement between the Governments of the
Republic of lndia and Malaysia) Rules, 2Oll, to qualify for Malaysia origin,
product shall be deemed originating and eligible for preferential treatment if
they conform to the origin requirement under any of the following conditions:

{a) Products wholly produced or obtained in the territory of the exporting
party in accordance with Rule 4; or
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(b) Products not wholly produced or obtained in the territory of the
exporting party, provided that the said products are eligible under Rule
5 or Rule 6.

3.1 As both the criteria mentioned in Rule 3 ol' Customs Tariff
(Determination of Origin of Goods Under the Preferential Trade Agreement
Between the Governments of the Republic of India and Malaysia) Rules, 2011
referred hereinabove have not been met, the Importer mis-led the department
by producing incorrect certihcate of the manufacturer regarding Country of
Origin and wilfuLly mis-stated the facts by suppressing the correct facts about
true COO of the imported goods and wrongly availing concessional rate of duty
under the said notihcations. The differential duty of Rs. 2,a1,98,77a1-, as
worked out in Annexure A to the show cause notice, isi required to be
demanded and recovered from them under Section 28$l of the Customs Act,
1962, along with interest payable thereon from the date of assessment of bill of
entry to the actual date of payment of differential duty in terms of Section 28AA
of the Customs Act, 1962.

4. The Importer by producing incorrect COO and wrongly availing the
benefit of concessional rate o[ duty, has rendered the subject goods valued at
Rs. 20,32,84 ,46'2 / - liable to confiscation in terms of Section 1 I 1(m) and
Section 111(o) ol the Customs Act, 1962. The Importer have by such an act
also rendered themselves liable for penalty under Section 112(a) of the
Customs Act, 1962.

5. It also appeared that the Importer has attempted to short pay the
duty by way of wilful mis-declaration and suppression of the facts and thereby
they are liable for penalty under Section 114A of the Customs A.ct, 7962.

5.I It further appeared that the Importer has knowingly and
intentionally mis-declared the goods for the purpose of clearing the imported
goods without paying proper amount of Customs Duty, therefore, they
appeared to be liable for penalty under Section l14AA of the Customs Act,
t962.

6. Therefore, a Show Cause Notice bearing F.No. VIII/ i0-
67 lPr.Commr.lO&,A|2OTS dated O3.I2.2O19 was issued to the Importer viz.
M/s. Kothari Metals Limited, Plot No.18l, Sub Plot No.20 & 21, Near Bhamria
Kunwa, NIDC, Narol-Aslali Highway, Narol, Ahmedabad-3824}s, asking them
to Show Cause to the Principal Commissioner, Customs House, Ahmedabad,
having his office at First Floor, Custom House, Near All India Radio,
Navrangpura, Ahmedabad-38O0Og, as to why:

(i) The Bills of Entry, as mentioned in Annexure-A to the show cause
notice, should not be assessed at full rate of duty and the benefit of the
Notilication No. 4612Oll-Customs dated 01.O6.2011 and Notihcation
No. 53/2O1l-Customs dated 01.07.2011 should not be denied and duty
amounting to Rs. 2,81,98,778/- (Rupees Two Crore, Eighty One Lakh,
Ninety Eight Thousand, Seven Hundred and Sevenry Eight only) should
not be demanded under Section 28$l of the Customs Acl,l962;

(ii) lnterest in terms of Section 28AA of the Customs Act, 7962 should not
be recovered from them on the Customs duty as worked out in respect
of each Bill of Entry specified in Annexure-A to the shotv cause notice;

Goods totaliy valued at Rs. 20,32,84 ,a621 - (Rupees Twenty Crore,
Thirty Two Lakh, Eighty Four Thousand, Four Hundred and Sixty Two
only) imported under various Bills of Entry, as detailed Annexure A' to
the show cause notice, should not be confiscated in terms of provisions
of Section 1 11(m) and Section 1 l1(o) of the Customs Act, 1962;
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(iv) Penalty should not be imposed on the Importer under Section I l2(al of
the Customs Act, L962;

(v) Penalty should not be imposed on the Importer under Section 114A of
the Customs Act, 1962 and

(vi) Penalty should not be imposed on the Importer, under Section 114AA of
the Customs Act, 1962.

7 . Thereafter, the Importer hled a Writ Petition No. 2491 of 2018
before the Hon'ble High Court of Bombay inter-alia challenging the jurisdiction
to issue the show cause notice under the Customs Act. The said writ petition
was dismissed by the Hon'ble High Court of Bombay vide Order dated
O9.O7 .2019 . Being aggrieved, the lmporter filed a Civil Appeal No. 9O 10 of
2019 ISLP (C) No. 20792/2019] before the Hon'ble Supreme Court. The
Hon'ble Supreme Court, vide Order dated 25.11.2019 remanded the case back
to the Hon'b1e High Court of Bombay with a direction that the issues raised in
the writ petition for alieged violation of international treaty provisions needs to
be decided by the High Court. Thereafter, on filing an lnterim Application by
the Importer, the Hon'ble High Court of Bombay vide Order dated 76.72.2020
stayed the operation of the subject Show Cause Notice dated 03.12.2019.
Therefore, the show cause notice dated 03.12.2019 was kept in Call Book till
the Writ Petition No. 2491 of 2018 is decided by the Hon'ble High Court of
Bombay, which was conveyed to the Importer vide letter F.No. VIII/ 10-
lO/Pr.Commr.lO&,Al2Ol9 dated 29.12.2O2O. The Hon'ble High Court of
Bombay vide Order dated 13.06.2025 held that "there ls no legal or
jurlsdictlonal tnfirmltg in the issue of such shout cause notices a d the
prouisions oJ Article 24 oJ AIFTA do not deprirrc the custoral.s authorities
of their pouers or Jurlsdictlon to issue such shout cause notlce{ and
dismissed the writ petition hled by the Importer.

8. In view of the above, the subject
03.12.2019 was retrieved from Call Book for
Accordingly, I take up the case for decision.

show cause notice dated
adjudication proceedings.

9. The Importer viz. M / s. Kothari Metals Limited, Ahmedabad vide
letter dated 19.12.2025 have submitted their defence reply to the above show
cause notice dated 03. 12.2019, under which they have interalia submitted
that:-

9.1 The Hon'ble CESTAT, Ahmedabad vide Final Order No. 10680-
1068512025 dated 07.03.2025 in the case of M/s. Jitendra Overseas & others
has dropped identical SCN issued to the appellant. Further, vide Final Order
No. 70327-7032812025 dated 25.04.20251 28.05.2025 in the case of M/s
India Trade Link Private Limited V/s CC Noida, the Honble CESTAT has set
aside Order-ln- Original passed in identical show cause Notice. Thus, in view of
the above binding orders of the Hon 'ble Tribunal passed in identical Show
Cause Notices, the present SCN is required to be dropped, as per the judgment
of the Hon 'ble Supreme Court in the case of Kamlakshi Finance Corporation
Ltd.

9 .2 Further, the Ld. Commissioner (Appeals), Noida also passed an
Order-in-Appeal No. NOI-CUSTM-OOO-APPP-844 -2O2 I -22 dated 04.O 1.2022
dropping identical SCN issued to M/s. J. Poonamchand and Sons, Mumbai
against which no appeal was hled by the department and thus the same is
binding on the department.
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9.3 The provisions of Customs Act, only extend to the whole of India
and not to any acts of omissions of offensive or contraventions committed
outside India by any person. In this case all acts and omissions are alleged to
have being committed outside India either by MITI or M/s. Malaysia Smelting
Corporation and no acts or omission have taken place in India and thus no
proceedings under the provisions of Customs Act, can be initiated either in
respect ofgoods or any person in India and thus the proceeding are beyond the
jurisdiction and are in excess of jurisdiction and are thus required to be
quashed soleiy on this ground alone.

9.4 They have not directly dealt with M/s. Malaysia Smelting
Corporation in any manner and the goods were independently sourced by the
suppliers viz. M/S. Tra<y Europe S.A UK and Engelhard CTP (Singapore) Pte
Ltd. and exported to them and thus no wrong doing can be imputed to them
and thus the impugned SCN has been issued to them without application of
mind and without bringing on record any acts or omissions of any wrong doing
by them in India.

9.5 That none of the Bills of Entry were assessed under self-
assessment procedure but the same were assessed by the proper officer under
Section 17 (2) ol the Customs Act, 1962 after due verification of the AIFTA
certificate and its specific debit. Thus none of the ingredients of Section 28 (4)
or Section 114 A or 114AA can be invoked in the present case.

9.6 The goods were cleared pursuant to the orders in assessment
passed under Section 17 read with Section 47 of the Custom Act, 1962 and the
said orders are final and binding and cannot be interfered with by issuing a
SCN and thus the impugned SCN is required to be set aside sole1y on this
ground alone. Reliance in this regard has been placed on the judgment of
Priya Blue Industries - 2OO4 (172l. ELT 145 (SC), Ftock India Ltd -20OO ( 120)
ELT 285 (SC) and Bimal P. Shah - 2025(33) Centax 226 SC.

9.7 The SCN merely produces the Rules of Origin and miserably fails
to bring on record arry evidence to show that the RVC, was less than 35 7o and
the said SCN is merely issued at the behest of the DRI / CBIC as well as on the
behest of domestic industry who are interested parties without bringing on
record any positive or cogent evidence Merely reproduction of the Rules of
Origin does not, 1n itself proves, that the RVC was less than 35 7o as the same
is required to be proved in terms of Rule 5 of the Rules of origin. Thus al1 the
allegations and proposals made in the SCN are without any basis and do not
merit any credence.

9.8 There is no evidence produced in support of the allegation that any
duty was not levied or short levied by reason of collusion, or any wilful
statement, or suppression of facts by them or their agent or any of their
employees and there is no allegation that they have violated any of the
ingredients of Section 28$l of the Customs Act, 1962. Further, there is no
evidence that they have not followed the procedure and / or not carried out
due diligence and the allegation of not carrying out due diligence is merely
based on presumption or assumption or on the basis of doubt and suspicion
and thus merits no credence. Mere mention of the word 'deliberate' without
any supporting evidence in the form of statement or documents cannot prove
the deliberate attempt or any intention to evade customs dulv. The positive or
cogent evidence is required to be produced so as to prove the ingredient of
wilfulness as the same is a serious allegation involving fraud. In absence of any
such evidence the demand under section 28 (4) cannot be sustained. In this
regard, they have placed reliance on the judgment of the Ilon'ble Supreme
Court in the case of Continental Foundation Jt. Venture - 2Ol7 (216) E.L.T.
177 (SC).

Page E of 26



9.9 It is settled legal position that when the department was in
knowledge of the things, the provision of Section 28 (4) or any collusion or
suppression or wilful mis- statement cannot be alleged. In the present case, the
fact of remittance to third party was in the knowledge of the department at the
time of re-assessment. In this regard, they have placed reliance on the
judgment of the Hon'ble Supreme Court in the matter of- CC Mumbai A.S.
Muloobhoy & Sons reported in 2015 (3 1 8) EL. T. 576 (S.C.).

9.1O As regards extended period under Section 28 and ingredient of
Section 28 regarding collusion, misstatement and suppression are concerned,
they have placed reliance on various judgments and have contended that the
SCN issued under Section 28 @l for demand of duty and Section 1l4A for
imposition of penalty is required to be withdraw.

9.11 If the department desire to deny the benefit of Notification No.
46l2}ll-Customs dated 01.06.2011, then the department is under obligation
to get the COO cancelled / annulied from the arbitration tribunal constituted
under the ASEAN India DSM agreement and it is a matter of record that none
of the COOs are cancelled or annulled in any manner so far, thus, the beneht
of Notification No. 46l2OI1-Cus dated 01.06.2011 cannot be otherwise denied
and no duty can be demanded or recovered.

9.12 That claim of notihcation in a bonafrde manner cannot said to be
any violation and thus the same cannot prove any fraudulent intention or any
of the ingredients of Section 28 $l of the Custom Act, 1962 and claim of
notification further cannot lead to any penal consequences more so when the
said certificate is accepted by the Compe tent authorities. Reliance in this
regard has been placed on the judgment of the Hon'ble Supreme Court in the
matter of Northern Plastics Ltd. [f 998 (101) ELT 549 (SC)].

9.13 It is settled law that when the demand of duty on any ground
including limitation is not sustainable, no penal action can be taken and thus
no penalt5z can be imposed under the provisions of Customs Act, 1962.
Reliance in this regard has been placed on the judgment of the Hon'ble
Supreme Court in the matter of HMM ltd.

9.14 That all material particuiars including value were correctly
declared in the Bills of Entry and thus the goods cannot be held liable to
conlrscation under section 111 (m) of the Custom Act, 1962. There was no
post import condition imposed in respect of the goods and thus there was no
observance of any of the condition subject to which the exemption from duty
was granted and thus the goods cannot be and are not liable to confiscation
under the provisions of section 111(o) of the Customs Act, 1962.

9.15 They were not in any collusion or they have not made any mis
statement and / or there is no suppression and thus no penalty can be
imposed on them under the provisions of Section 114,{ of the Custom Act,
1962. There is no allegation that any documents were used with knowiedge
and thus no penalt5z under section 1 14 AA can be imposed on them.

9.L6 In view of the above, they have prayed that the entire Show Cause
Notice be quashed and requested for an opportunit5z of Personal Hearing, before
the case is hnally decided.

PERSONAL HEARING:

10. Personal hearing in the instant case was held on 23.12.2025
wherein Shri A.S. Sahota, Consultant appeared for personal hearing virtually
(online mode) on behalf of the Importer. He reiterated the contents of their
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defence reply dated 19.12.2025 and requested to corrsider the said
submissions.

11. I have carefully gone through the show cause notice
O3.12.2O),9, defence reply dated 19.12.2025 submitted by the Importer
records of the case.

dated
and

12.
under:

The core issues before me for decision in the present case are as

(i) Whether the beneht of Notification No. 46/20l -l-Customs dated
01.06.2011 and Notification No. 53/2O11-Customs dated 07.O7.2OII,
availed by' the lmporter on the imported goods should be denied and the
Bills of Entry, as mentioned in Annexure-A to the show cause notice,
should be assessed at the ful1 rate of duty?

(ii) Whether the Customs duty amounting to Rs. 2,81,98,778/ - (Rupees
Two Crore, Eighty One Lakh, Ninety Eight Thousand, Seven Hundred
and Seventy Eight only) in respect of the goods imported vide bills of
entry, as del:ailed in Annexure-A to the show cause notice, should be
demanded and recovered from the Importer, by invoking extended
period of hve years as per the provisions of Section 28 (4) of the
Customs Act, 1962 along with applicable interest under Section 28AA of
the Customs Act, 1962?

(iii) Whether the imported goods valued at Rs. 20,32 ,84,462 I - (Rupees
Twenty Crore, Thirty Two Lakh, Eighty Four Thousand, Four Hundred
and Sixty Two only) imported under the Bills of Entry, as mentioned in
Annexure-A to the show cause notice, should be held liable to
confiscation under Section 111 (m) and Section 111(o) of the Customs
Act, 1962 and since the goods are not available for corrfiscation, fine as
contemplated under Section 125 of the Customs Nct, 1962, should be
imposed on the Importer in lieu of conhscation?

(i") Whether penalty shouid be imposed upon the Importer under Section
112(a), Section 1 14A and Section 114AA of the Customs Act, 1962?

i3. The brief issue involved in the instant case is that during the
period from 17.08.2016 to 08.08.21017, the Importer imported 15O.OO MT of
Tin Ingots by classif,ing the same under CTI 80011090 of the Customs Tariff
Act, 1975 from Malaysia and filed 6 (six) Bills of Entry at tCD-Khodiyar for
home ciearance of the imported goods, avaiiing the beneht oI Notification No.
46l2ol1-Cus dated 01.06.2011 and Notification No. 53l2Ol1-Cus dated
01 .07.201 1. The said imported goods was purchased by the Importer from
M/s. Engelhard CTP (Singapore) PTE Limited and Traxys Europe SA, which
was manufactured by M/s. Maiaysian Smelting Corporation, Malaysia (M/s.
MSC). The benefit under Notihcation No. 46l2Oll-Customs clated 01.06.2011
was available provided that the imported goods were of Malaysian Origin; a
'Certificate of Origin' for the goods imported was required to be issued by the
designated authorit5i and in case of goods not wholly prodtrced or obtained
product in Malaysia, the AIFTA (ASEAN-India Free Trade Area) content should
not be less than 35% of the FOB value. For availing the beneht of duty
exemption, the Importer had submitted Certihcate of Origin (COO) issued by
Ministry of International Trade and Industry, Malaysia (MITI) wherein the
Regional Value Content (RVC) had been mentioned as greater :han 357o of FOB
Value. However, during the course of investigation conductt:d by DRI, MZU,
Mumbai, it was revealed that M/s.MSC was using the cost data sheet of 2013,
reflecting the cost incurred in production/ manufacture of Tin Ingots, for
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issuance of COO for a prolonged period of time; that Tin Ingots exported by
M/ s. MSC to Indian importers were being manufactured by them on job
work/works contract basis on behalf of other traders / suppliers who used to
supply free of cost raw material (Tin ore) of origin of Non-ASEAN countries; that
in both the cases, the cost sheet submitted by M/s. MSC to MITI in the
application for COO did not accurately reflect the RVC and FoB of the exported
Tin Ingots, as per the Rule of Origin of ASEAN in terms of Notification
No. 189/2009-Cus (NT) dated 31.12.2009 and of Indian Malaysia Preferential
Trade Agreement Rules, 2011 and that the actual RVC of the imported goods
was less than 357o of the FOB value. Therefore, it is alleged in the show cause
notice that by submitting incorrect Certificate of Origin obtained by the
manufacturer, the Importer has wrongly availed the beneht of exemption
under Notification No. 461201l-Cus dated 01.06.2O11 and Notifrcation No.
53 I 2}ll-Cus dated Ol.O7 .2Ol1 , thereby they have evaded Customs duty
amounting to Rs. 2,81,98,7781- in respect of 6 (Six) Bills of Entry, as detailed
in Annexure-A to the show cause notice.

14. Now, I proceed to examine the issues to be decided by me one by
one in the light of the records of the case and the submissions made by the
Importer.

14.1 The first issue for decision before rne is whether the benefit
of exemption under Notification of No. 46/2011-Customs dated 01.06.2011
and Notihcation No. 5312011-Customs dated 01.07.2011, availed by the
Importer for clearance of imported goods, by way of submitting incorrect
certificate regarding Country of Origin, should be denied and the Bills of Entry,
as mentioned in Annexure-A to the show cause notice, should be assessed at
the full rate of duty.

14.1.2 As regards the adrnissibility of concessional rate of Basic
Clrstorns Duty (BCD) under Notification of No. 46 /2O11-Custorns
dated O1.06.2011, as arnended and Notification No. 53/2Oll-
Customs dated O1.O7.2O|1, as arnended, I wor-.rld like to rnake a
reference to the said notifrcations. As per Notifrcation No. 46/2Oll-
Crrstoms dated O1.06.2O1,1, as arnended, goods of the description as
specifred in colurnn (3) of the Table and falling under the Chapter,
Heading, Sub-heading or tariff itern of the First Schedule to the
Custorns Tariff Act, 1975 as specified in the corresponding entry in
column (2) of the said Table, are exernpted frorn so rnuch of the duty
of customs leviable thereon as is in excess of the arnount calculated
at the rate specified in, colurnn (4) of the Table, when irnported into
the Republic of India from a country listed in APPENDIX I (Malaysia,
Singapore, Thailand, Vietnam, Myanmar, Indonesia, Brunei
Damssalarn and Lao People's Democratic Republic); or colurnn (5) of
the said Table, when imported into the Republic of India frorn a
country listed in APPENDIX II (Philippines), provided that the
importer proves to the satisfaction of the Deputy Cornrnissioner of
Custorns or Assistant Comrnissioner of Custorns, as the case rnay
be, that the goods in respect of which the beneht of this exemption is
clairned are of the origin of the countries as mentioned in Appendix I,
in accordance with provisions of the Custorns Tariff [Determination
of Origin of Goods under the Preferential Trade Agreernent between
the Governrnents of Member States of the Association of Southeast
Asian Nations (ASEAN) and the Repr-rblic of Indial Rules, 2OO9,
notified vide Notification No. lag /20og-Ctrstorns (N.T.), dated
31.12.2009.

14.1.3 As per Notification No.53/201l-Customs dated 01.07.2011, as
amended, goods of the description as specihed in column (3) of the Table and
falling under the Chapter, Heading, Sub-heading or tariff item of the First
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Schedule to the Customs Tariff Act, 1975 as specified in tre corresponding
entry in column (2) of the Table, when imported into Indra from Malaysia, from
so much of the dutr. of customs leviable thereon as is in excess of the amount
calculated at the rate specified in the corresponding entry in column (4) of the
aforesaid Table, provided that the exemption shall be available only if importer
proves to the satisfaction of the Deputy Commissioner of Customs or Assistant
Commissioner oI Customs, as the case may be, that the gocds in respect of
which the benefit of this exemption is claimed are of the origin of Malaysia, in
accordance with provisions of the Customs Tariff [Determination of Origin of
Goods under the Preferential Trade Agreement between the Governments of the
Republic of India and Malaysial Rules, 201 1, notified under Notification
No.43l201 1-Customs (N.T.), dated the 01.07.201 1.

14.1.4 I, therefore, find that the exemption Notification No. 46/2011-
Customs dated 01.06.2011, as amended, grants the beneht of concessional
rate of duty to the goods imported from specified countries under Preferential
Trade Agreement (PTA) and Malaysia is one of such countries specilied under
PTA. The Notification No. 53/201l-Customs dated 01.O7.2011, as amended, is
Malaysia specific notihcation according to which the benefit of concessional
rate of duty is available on goods imported from Malaysia being one of the
specified countries under PTA. By virtue of both these notifications, goods
imported from Malaysia enjoys benefit of concessional rate of duty. In the
instant case, I find liom the Bills of Entry that the Importer has availed the
benefit of concessional rate of duty under Notification No. 46l2Ol1-Customs
dated O 1 .06.20 1 1, as amended, on the imported goods imported under the
subject six Bills of Entry, as mentioned in Annexure-A to the show cause
notice.

14.1.5 The Importer, during the period from August, 2016 to August,
2017, had imported 150 M.T. of Tin Ingots valued at Rs. 20,32,84,4621- from
M/s. MSC through M/s. Engelhard CT P (Singapore) PIE Ltd & M/s. Tra;<ys
Europe SA on the strength of Certificate of Origin issued by Ministry of
International Trade and Industry, Malaysia (MITI). Customs duty on the said
goods was paid at concessional rate claiming benefit of Notification No.
461 2}ll-Cus dated 01.06.20 1 1, as amended. The investigation done by
Directorate of Revenue Intelligence found that the manufacturer company viz.
M/s. MSC failed to provide/furnish cost data sheet which rvas essential for
determination of Regional Value Content (RVC). I frnd that RVC should be
more than 35% of FOB value for availing the benefit of concessional rate of
duty under Notihcation No. 46/2011-Customs dated O1.06.2011, as amended.

14.1.6 I l-rnd that the Investigation done by the DRI, MZU, Mumbai has
revealed that M/s. MSC was using cost data sheet of 2Ol3 for obtaining
Certilrcate of Origin in respect of the goods supplied in 2016 and 2O17. I find
that cost data sheet of 2013 cannot be a basis for determination of RVC in
respect of the import effected in 2016 and 2017. The cost data sheet is an
essential data to determine Regional Value Content (RVC) and M/s. MSC didn't
produce cost data sheet of 2015-2016 during investigation by DRI in Malaysia.
I agree with the conclusion of DRI that cost data sheet of 201I] cannot be used
for such prolonged period i.e. 3 to 4 years. In the present case, the RVC is the
most important element for availing the benefit of concessional rate of duty.
Rule 4 of ASEAN Treaty Rules, 2OO9 is about wholly prodttced or obtained
products. In the present case, there is nothing on record that Tin Ingots
(supplied by M/s. MSC) imported by the Importer were wholly produced or
obtained in Malaysia. The question of applicability of Rule 3, therefore, does
not arise in the present case. Rule 5 of ASEAN Treaty Rules, 2009 deals with
products not wholly produced or obtained and it provides that if Regional
Value Content is more than 35 percent of FOB value, then the product shall be
deemed to be onginating and eligible for preferential tariff treatment. When
Rule 5 comes into picture, it automatically leads to a formula explained in the
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very same rule to calculate Regional Value Content. Thus, I frnd that the very
basis of preferential tariff benefit is AIFTA content and if content itself is in
doubt, then the beneht cannot be allowed. In the present case, the DRI
investigation has established that cost data sheet of 2013 was used for
obtaining Certihcate of Origin in respect of the goods imported in 2016 and
2017, thus the method of calculating RVC of AIFTA content of the imported
goods is not at all convincing.

14.1.7 I also find that during the course of investigation it has come to
light the other mode of operation by M/s. MSC, which has been explained in
the letter dated 2O.O4.2018, as under:

"Further, another mode of their operation, wherein Tin Ingots exported
by M/S. MSC to Indian importers are being manufactured by them on
job work/works contract basis on behalf of other traders/ suppliers.
Further It was observed that the other traders/ suppliers use to supply
free of cost raw material (tin ore) of origin of Non-ASEAN countries. In
such cases, M/s MSC performed conversion of tin ore into tin ingots on
job charge/conversion charge basis. The smelting charges paid by
traders/ suppliers for such conversion reflect the value addition (RCV) in
Malaysia which in percentaqe terms of total FOB value does not fulfill
the criteria of orisin. It is further observed that M/s. MSC raised invoice
on Indian importer for an amount of FOB value of the shipment arrived
on the basis of the traders/ suppliers invoice to Indian importers. The
said invoices are being submitted by M/s. MSC along with cost data
sheet mentioned hereinabove to MITI for obtaining CCO."

14.1.7.1 In the present case before me, Tin Ingots imported by the Importer
have been routed through M/s. Engelhard CT P (Singapore) PTE Ltd. and
M/ s. Tra-:<ys Europe SA. The investigation has revealed that such
traders / suppliers have got manufactured Tin Ingots from M/s. MSC on job
charge/conversion charge basis and for the pufpose the traders/ suppliers
have supplied free of cost raw material viz. Tin Ore of Non-ASEAN origin to
M/s. MSC. I hnd that in such cases, the vaiue addition in Malaysia is the
conversion charges paid by the traders/ suppliers to M/s. MSC, which does
not fulfrl the criteria of origin in percentage terms of FOB value. Thus, I hnd
that this mode of operation by M/s. MSC has direct impact on authenticit5r of
origin of the imported goods. For fulfrlling the Country of Origin criteria, the
RVC in the imported goods should be greater than 357o of FOB vaiue of the
imported goods. I, therefore, find that the Importer has submitted incorrect
and invalid Certilicate of Origin for availing undue benefit of concessional rate
of duty under Notihcation of No. 46l2Ol1-Customs dated O I .06.201 I , as
amended, and the imported goods imported from Malaysia under the six Bills
of Entry, as mentioned in Annexure-A to the show cause notice, have not
fulhlled the criteria hxed for Country of Origin.

14.1.8 I further hnd that the letter d.ated 20.04.2018 of DRI had been
circulated advising the field formations to deny the benefit of concessional rate
of duty. After investigation conducted by DRI, the investigating agency was
given go ahead by the CBIC (Central Board of Indirect Taxes and Customs)
which is the apex decision making body of the Customs administration.
Relevant para of the letter reads as under:

"Based on the recommendation and conclusion of the verification
report, the Board vide letter dated 13.03.2018 concurred with the
outcome of the verification visit to MSC and requested the DRI to
proceed with the finalisation of the investigations denying the benefits
and issue of SCNs."
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14. 1.8.1 The clarification issued by CBIC is required to be given due
importance. In this regard, I place my reliance on the decision of the Hon'ble
Apex Court in the case of M/s. Ranadey Micronutrients Vs Coliector of Central
Excise [1996 (87) E.L T 19 (S.C.)l wherein it is held that CBIC clarifications are
binding in nature for the departmental officers. Similarll,, in the case of
Collector of Central Excise, Patna Vs Usha Martin Industries 11997 (94]r E.L.T.
460 (S.C.)], it was held by the Hon'ble Apex Court that revenue cannot be
permitted to take a stand contrary to the instructions issued by the Board.

A.1.a.2 I hnd that in the case of M/s. Surya Lights Vs Commissioner of
Customs I2OOB (226) ELT 74 (T)1, the Hon'ble CESTAT has taken a similar view
and denied the benefit of concessional rate tariff to the importer on being
noticed that Certihcate of Origin was obtained on the strength of incorrect
information. This decision of Hon'ble Tribunal was upheld by the Hon'ble
Apex Court, as reported in SC 2015 (315) ELT A 172 (Supreme Court). I also
find that in the case of M/s. Alfa Traders Vs Commissioner of Customs, Cochin
I2OO7 (217l. ELT 437 (Tri.-Bang)1, the Hon'ble Tribunal had denied benefit of
SAPTA exemption Notification No. 105/99 on similar grounds and Certificate of
Origin produced by the importer was not considered. I find that ratio of the
above judgments are squarely applicable to the present case cn hand wherein
the facts and circumstances are similar to the above cases.

14.1.9 In view of the above, I find that the Importer has wrongly availed
the benefrt of concessional rate of BCD under Notification of No. 461201l-
Customs dated 01.06.2011, as amended, by submitting incorrect and invalid
Certificate of Origin. I, therefore, reject the benefit of concessional rate of
duty availed by the importer under Notihcation of No. 46l2Oll-Customs dated
01.06.2011, as amended, in respect of the 6 (Six) Bitls of Entry, as detailed in
Annexure-A to the show cause notice. I hold that the Importt:r is liable to pay
customs duty at the normal rate in respect of the subject six Bills of Entry.

I4.2 The second issue for decision before me is whether the non-
levied/ short-levied Customs duty amounting to Rs. 2,81,98,7781- (Rupees Two
Crore, Eighty One Lakh, Ninety Eight Thousand, Seven Hundred and Seventy
Eight only), involved in the Bills of Entry, as mentioned in Annexure-A to the
show cause notice, should be demanded and recovered from the Importer, by
invoking extended period of frve years under the provisions of Section 28 $) of
the Customs Act, 1962 along with applicable interest under Section 28AA of
the Customs Act, 1962.

14.2.1 As discussed at paras supra, the Importer has availed the benefit
of concessional rate of BCD under Notification No. 46120l l. -Customs date d
01.06.2011, as amended, by submitting incorrect and rnvalid Certificate of
Origin, therefore, the benefit of exemption under the said notification would
not be available to the goods imported under the Bills of Entry, as detailed in
Annexure-A to the show cause notice. The above acts on the part of the
Importer has resulted in evasion of Customs duty arnounting to Rs.
2,81,98,778/- (Rupees T\vo Crore, Eighty One l,akh, Ninety Eight Thousand,
Seven Hundred and Seventy Eight only), in respect of six Bills of Entry, as
detailed in Annexure-A to the show cause notice, by the said Importer. I find
that in order to sensitize the Trade about its benefit and consequences of mis-
use, Government of India has issued 'Customs Manual on Self-Assessment
20 1 1 '. The publication of the 'Customs Manual on Self Assessment 2O I I ' was
required as prior to enactment of the provision of 'Self-Assessment', mis-
classification or wrong availment of duty exemption etc., in normal course of
import, was not considered as mis-declaration or mis-staternent. Under para
1.3 of Chapter-l of the above manual, Importers/ Exporters, who are unable to
do the Self-Assessment because of any complexity, Iack oI' clarity, lack of
information etc. may exercise the following options:
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(a) Seek assistance from Help Desk located in each Custom Houses, or
(b) Refer to information on CBIC/ICEGATE web portal www.cbic. gov'in, or
(c) Apply in writing to the Deputy/Assistant Commissioner in charge of
Appraising Group to allow provisional assessment, or
(d) An Importer may seek Advance Ruling from the Authority on Advance
Ruling, New Delhi if qualifying conditions are satisflted.

Para 3(a) of Chapter 1 of the above Manual further stipulates that the
Importer/ Exporter is responsible for Self-Assessment of duty on
imported/exported goods and lor {iling all declarations and related documents
and confirming these are true, correct and complete. Under para 2.I of
Chapter- 1 of the above manual, Self-Assessment can result in assured
facilitation for compliant Importers. However, delinquent and habitually
noncompliant Importers/Exporters could face penal action on account of
wrong Self-Assessment made with intent to evade Duty or avoid compliance of
conditions of Notifications, Foreign Trade Policy or any other provision under
the Customs Act, 7962 or the Allied Acts.

14.2.2 After introduction of self-assessment through amendment in
Section 17 of the Customs Act, 1962 vide Finance Act, 2017 , it is the
responsibility of the Importer to correctly declare the description, classification,
applicable exemption Notihcation, applicable Duties, rate of Duties and its
relevant Notihcations etc. in respect of said imported goods and pay
appropriate duty accordingly. In the instant case, it is apparent that the
Importer despite being in knowledge of the fact that no AIFTA material was
involved in the manufacturing of imported goods viz. Tin Ingots; that the
Regional Value Content (RVC) of the imported goods is not greater than 35% of
FOB value and the Certificate of Origin obtained by the manufacturer viz. M/s.
MSC is incorrect, the Importer wilfully and intentionally claimed the undue
benefit of concessional rate of duty under Notification No. 46l2}ll-Customs
dated 01.06.2011, as amended, with malafide intention to evade payment of
Customs duty at appropriate rate. The investigation conducted by DRI has
revealed that the benefit of concessional rate of duty was availed by the
Importer by producing a Certificate of Origin which was issued on the basis of
old and insufficient details. The Importer was required to exercise due
diligence before producing such Certificate of Origin for claiming the benefit of
concessional rate of duty. It is therefore very much apparent that the Importer
has wilfully violated the provisions of Section 17(1) of the Customs Act, 1962 in
as much as they have failed to correctly self-assess the impugned goods and
have also wilfully violated the provisions of Sub-section (4) and (4A) of Section
46 of the Customs Act, 1962. Thus, the Importer has indulged in wrong
availment of exemption of BCD under Notification No. 46/2011-Customs dated
01.06.2011, as amended, with clear intent to evade payment of Customs Duty.
By adopting this modus in respect of the impugned goods viz. "Tin Ingots", the
Importer has short paid Customs duty amounting to Rs. 2,81,98,778/-
(Rupees TWo Crore, Eighty One Lakh, Ninety Eight Thousand, Seven Hundred
and Seventy Eight only), which merits invocation of extended period for
demand of the said Customs Dut5r under the provisions of Section 28(4) of the
Customs Act, 1962. I, therefore, find and hold that the differential Customs
Duty amounting to Rs. 2,81,98,7781- in respect of the imported goods vtz. "Tin
Ingots" under Bills of Entry, as detailed in Annexure-A to the Show Cause
Notice, is recoverable from the Importer invoking the provision of extended
period under Section 28$l of the Customs Act, 1962.

14.2.3 It has also been proposed in the Show Cause Notice to demand and
recover interest on the aforesaid Customs Duty under Section 28AA of the
Customs Act, 1962. Section 28AA ibid provides that when a person is liable to
pay duty in accordance with the provisions of Section 28 ibid, in addition to
such duty, such person is also liable to pay interest at applicable rate as well.
Thus, the said Section provides for payment of interest automatically along
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with the duty confirmed/determined under Section 28 ibid. I have already held
that Customs Duty amounting to Rs. 2,81,98,7781- is liabk: to be recovered
under Section 28(4) of the Customs Act, 1962. Therefore, I hold that interest on
the said Customs Duty determined/confirmed under Section 28(a) ibid is
required to be recovered under Section 28AA ofthe Customs Act,7962.

14.3 The third issue for decision before me is whether the imported
goods viz. "Tin Ingots" valued at Rs. 20,32,84,462/ - (Rupees Twent5r Crore,
Thirty Two Lakh, Eighty Four Thousand, Four Hundred and Sixty Two only),
imported vide six Bills of Entry, as mentioned in Annexure-A to the show cause
notice, should be held liable to confiscation under Sect:on 1 11 (m) and
Section 111(o) of the Customs Act, 7962 and since the goods are not available
for confiscation, fine as contemplated under Section 125 of the Customs Act,
1962, should be imposed on the Importer in lieu of confiscation.

14.3.1 I find that the Show Cause Notice proposes confiscation of the
impugned imported goods under Section 1 I 1(m) and Section 1 1 1(o) of the
Customs AcI, 7962. I find that if the goods have been described wrongly or
the value of the goocls has been incorrectly declared, such goods would come
under the purview ol Section 111(m) of Customs Act, 1962. I also hnd that
Section 111(o) of the Customs Act, 1962, speaks about conhscation of any
goods exempted, subject to any condition, from duty or any prohibition in
respect of the import thereof, in respect of which the condition is not observed.
ln the present case, the Importer has mis-declared the deta.ils of exemption
notilication in the Bills of Entry and availed undue beneht of the notiflcation
without having correct and valid Certificate of Origin thereby they have not
fulfrlled the stipulated conditions of the notification. Therefore, the provisions
of both Section 111(m) and Section 111(o) of the Customs Act, 1962 will be
applicable to the present case.

14.3 .2 In the instant case, the Importer has availed undue benefit of
concessional rate of duty under Notihcation No. 46l2Ol1-Customs dated
01.06.201 1, as amended, by submitting incorrect and invalld Certiltcates of
Origin which have been obtained by the manufacturer of the irrported goods by
producing incorrect data regarding Regional Value Content (RVC), thereby they
have failed to fulhl the conditions of the Notification, with an intent to evade
payment of Basic Customs Duty. The Importer was required to take all
necessary steps to ensure that the goods imported from Malaysia satisfy the
standard set for origin of the goods. Despite being in the business for many
years, the Importer has cleared the imported goods wrongly claiming
concessional rate ol duty under Notihcation No. 46/2011-Customs dated
01.06.2011, as amended. Therefore, the said imported goois viz. Tin Ingots
totally valued at Rs. 20,32,84,4621- imported vide Bills of Entry, as mentioned
in Annexure-A to the show cause notice, are liable for con{iscation under the
provisions of Section 111(m) and Section 111(o) of the Customs; Act, 7962.

14.3.3 I find that in terms of Section 46 (4) ol the Customs Act, 1962, the
Importer was required to make declaration as regards the truth of contents of
the Bill of Entry submitted for assessment of Customs Dutlz. However, the
Importer has contravened the provisions of Section 46(41 of the Customs Act,
1962 in as much as they have mis-declared the details of exemption
Notihcation in the Bilts of Entry even though they were not eligible for the
exemption under such notifrcation, with an intent to evade payment of BCD.
The Importer has availed undue benefit of concessional rate of duty under
Notification No. 4612Oll-Customs dated 01.06.2011, as amended, without
having correct and vetlid Certificate of Origin , thereby they ha're short paid the
duty with clear intent to evade payment of Customs Duty. llhus, I find that
they have vioiated the provisions of Section a6@) of the Customs Act, 1962. A11

these acts on the part of Importer have rendered the importecl goods liable for
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conflscation under Section 111
1962.

(m) and Section 1 11(o) of the Customs Act,

14 .3.4 As the impugned imported goods are found to be liable for
confiscation under Section 11 I (m) and Section 111(o) of the Customs Act,
1962, | find it necessary to consider as to whether redemption fine under
Section 125 (1) of the Customs Act, 1962, is liable to be imposed in lieu of
confiscation in respect of the imported goods, which are not physically
available for conhscation. Section 125 (1) ibid reads as under:

'SEC?IO.|2S. Option to pag fine in lieu oJ confrscation. - (1)
Wh.eneuer confiscation of any goods is authorbed by this Act, tte officer
odjudging it mag, in the case of ony goods, the importation or exportation
uhereof is prohibited under this Act or under any other lau for tte time
being in force, and shall, in the case of ang other goods, giue to tle owner of
the goods [or, uhere such owner is not knoun, tlrc person from uLnse
possession or anstody such goods haue been seized,l an option to pag in
lieu of conftscation such fine a.s the said offtcer thinks fit"

14.3.5 In the instant case, the Importer has wrongly and intentionally
availed the benefit of concessional rate of dut5z under Notihcation No. a6l2Oll-
Customs dated 01.O6.2011, as amended, by producing incorrect certificate of
Country of Origin with an intent to evade payment of BCD, though they were
aware that the imported goods viz. Tin Ingots manufactured by M/s. MSC did
not meet the Regional Value Content (RVC) criteria. I find that in the case
where goods are not physically available for confiscation, redemption hne is
imposable in light of the judgment in the case of M/s. Visteon Automotive
Systems India Ltd. reported at 2Ol8 (O09) GSTL O 142 (Mad) wherein the
Hon'ble High Court of Madras has observed as under:

"23. The penaltg directed against the Importer under Section 112 and the
fine pagable under Section 125 operates in truo different fields. The ftne

under Section 125 is in lieu of confiscation of the goods. The payment of
jlne folloued up by pagment of dutg and other charges leuioble, as per
sub-section (2) of Section 125, fetches relief for the goods fromgetting confiscated. Bg subjecting the goods to paAment of dutg and
other charges, the improper and irregular importation is sought to be
regularised, uhereas, bg subjecting the goods to paAment of fine
under sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auailability of the goods is not necessary for
imposing the redemption fine. The opening utords of Section 125,
"Wheneuer confiscation of ang goods is authorised bg this Act ....",bings
out the point clearly. The pouer to impose redemption fine springs from
the authorisotion of confiscation of goods prouided for under Section 111
of the Act. When once power of authorisation for confiscation of goods
gets traced to the said Section 111 of the Act, we are of the opinion
that the phgsical auailabilitg of goods is not so much releuant. The
redemption fines in fact to auoid such consequences flou.ting from
Section 111 onlg. Hence, the paAment of redemption ftne saues the
goods from getting confiscated. Hence, their phgsical auailabilitg does not
haue ang significonce for imposition of redemption fine under Section 125
of the Act. We accordingly ansuer question No. (iit).

14 .3.6 The Hon'ble High Court of Gujarat by relying on aforesaid
judgment, in the case of Synerry Fertichem Ltd. Vs. Union of India, reported in
2020 (33) G.S.T.L. 513 (Guj.), has held interalia as under: -
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'774. ....., ln the aforesaid contert, tae maA refer to and relA upon a
decision o.f the Madras High Court in the case of M/ s. Visteon Automotiue
Sgsfems u. Tle Custom.s, Excise & Seruice Tax Appellate Tribunal, C.M.A.
No. 2857 of 2011, decided on 1lth Augus| 2017 l2U8_19)S.SJJJ{2
(Mod.)], uherein the follouing has been obserued in Parcr23;

"23. The penaltg directed against the Importer under Section 112
and the fine pagable under Section 125 operate in two different
fields. Tte fine under Section 125 is in lieu of confiscation of the
goods. The pagment of fine folloued up bg payment of dutg and other
charges leuiable, as per sub-section (2) of Section 125, fetch.es relief
for the goods from getting confrscated. Bg subjecting the goods to
paAment of duty and otLer charges, the improper and irregular
importation is sought to be regulaised, whereas, by subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the
goods are saued from getting confiscated. Hence, the ouailabilitg of
the goods rb nof necess ary for imposing th.e redemption fine. The
opening uords of Section 125, "Wheneuer confiscation oJ-anA goods is
authoised bg this Act....", bings out tle point clearlA. Tle pouer to
impose redemption fine springs from the authoisation of confrscation
of goods prouided for under Section 1 11 of tlLe Act. When once pouer
of authorisation for confiscation of goods gets traced to tle said
Section 111 of the Act, u)e are of the opinion that the phgsical
ouailabilitg of goods is not so much releuant. The redemption fine is in
fact to auoid such consequences flowing from Sectictn 1 1 1 onlg.
Hence, tLrc paAment of redemption fine saues the goods from getting
confiscated. Hence, their phgsicat auailabilitg does not haue any
significance for imposition of redemption fine under Section 125 of the
Act. We accorclinglg ansuer question No. (iii)."

175. We would llke to Jollow the dlcfitm as laid d.oun bg the
Madras High Court in Para-23, reJerred to abotrc.'

14 .3.7 I hnd ratio of decision of jurisdictional Hon'ble Tribunal,
Ahmedabad rendered in the case of M/s. Van Oord India Pvt.Ltd Vs.
Commissioner of Customs, Ahmedabad vide Final Order No. 1 1039-
llO4O 12025 dated 13.11.2025 is squarely applicable to the present case as the
Hon'ble Tribunal after having considered the aforesaid decisions of Hon'ble
Madras High Court in case of M/s. Visteon Automotive Systems India Ltd.
reported at 2O 18 (OO9) GSTL O l 2 (Mad) and Hon'ble Gu-rarat High Court
rendered in case of Synergy Fertichem Ltd. Vs. Union of India, reported in
2O2O (331 c.S.T.L. 513 (Guj.), have upheld the confiscation and redemption
fine even in absence of physical availability of the goods. Relcvant Para of the
said Final Order No. 11039-llO4Ol2025 dated 13.11.2025 is re-produced as
under:

"5.7 Relging on the decision in the case of Shiu Kipa Ispat Put. Ltd. and
Chinku Exports, tle appellant haue challenged cortftscation of the
imported htgs on tle ground that these are not phgsicollll auailable as the
some u)ere re-exported. We find that this hrrs elaboratelg been discttssed
bg the Adjudicating Authoritg in para 20.1 and 2O.2 of the impugned
order. We find that Hon'ble Madras High Court in the case of Visteon
Automotiue Systems India Limited reported at 2Ol8 (OO9) GSTL 0142
(Madras) and Hon'ble Gujarat High Court in the c:ase of Sgnergg
Fertictem Put. Ltd. reported at 202O (33) G.S.T.L. 513 (Guj.), haue held
that auailabihtg of the goods is not necessary for confiscation of the
seized goods. Tle opening u-tords of Section 125 mention. that, "Wheneuer
confiscation of ang goods is authorized bg this Acl......." bings out th.e
point clearlg. Qua pouer to impose redemption fne spings from the
outhorization of confiscation of goods prouided for under Section 111 of
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the Act. Once power of authorization of conftscation of goods gets traced
to that Section, physical auailabilitg of tlrc goods is nof so much releuant.
Th.e redemption is in fact, to auoid such consequen(Ps flouing from
Section 111 onlg. Hence, the PaAment of redemption fine saues goods

from getting confiscated. Tlerefore, physical auailabilitg of goods does not
haue ang significance for imposition of redemption fine under Section 125
of tLrc Act. We therefore, agree uith the learned Adjudicating Authoity
that non auailability of goods phgsicallg does not impact tlrcir confiscation
and imposition of redemption fine. We howeuer find that the leamed
Adjudicating Authoitg has imposed uery heauy redemption fine equal to
1O% of th.e ualue of tle tugs. What has been saued bg tle appellant in
this case is an amount equol to 5% of tLrc dutg because if the appellant
had paid fut dutg, tlrcg uould haue been entitled to 95% of tLe dutg
amount as drana back. Therefore, quantum of redemption fine to be
imposed in lieu of confiscation in this case should be gouemed bg the
amount of benefit that utould haue been accrued to the appellant."

14.3.8 In view of the above, I hold that redemption l-rne under Section 125
(1) is liable to be imposed in lieu of confiscation of the imported goods viz. "Tin
Ingots", totally valued at Rs. 2O,32,84,4621- imported vide six Bills of Entry, as
mentioned in Annexure-A to the show cause notice, though the said goods are
not available for confiscation.

14.4 Now, I proceed to decide the fourth issue i.e. the proposal for
imposition of penalty under Section 1 14A, Section 112(a) and Section 114AA
of the Customs Act, 1962 against the Importer. In the present case, the show
cause notice has been issued under Section 28 $l of the Customs Act, 1962.

74.4.L l find that the Show Cause Notice has proposed penalty under the
provisions of Section 114A of the Customs Act, 1962 on the Importer. The
penalty under Section 114A can be imposed only if the duty demanded under
Section 28 ibid by alleging wilful mis-statement or suppression of facts etc. is
confirmed/determined under Section 28(a) of the Customs Act, 1962. As
discussed in the foregoing paras, the Importer has deliberately and knowingly
indulged in suppression of facts in respect of their imported goods. Though
they were aware that no AIFTA material was involved in the manufacturing of
imported goods and the manufacturing process of M/s. MSC did not meet the
Regional Value Content (RVC) criteria, they intentionally availed the benefit of
concessional rate of duty under Notihcation No. 46l2Ol1-Customs dated
01.06.2011, as amended, by submitting incorrect and invalid Certilicate of
Origin, with an intent to evade customs duty.

14.4.2 Further, I hnd that demand of Customs Duty amounting to Rs.
2,8I,98,7781- has been made under Section 28(41 of the Customs Act, 1962,
which provides for demand of duty not levied or short levied by reason of
collusion or wilful mis-statement or suppression of facts. Hence as a naturally
corol1ary, penalty is imposable on the Importer under Section 1144. of the
Customs Act, which provides for penalty equal to duty plus interest in cases
where the duty has not been levied or has been short levied or the interest has
not been charged or paid or has been part paid or the dut5z or interest has been
erroneously refunded by reason of collusion or any wilful mis-statement or
suppression of facts. In the instant case, the ingredient of suppression of facts
and wilful mis-statement by the Importer has been clearly established as
discussed in foregoing paras and hence, I find that this is a fit case for
imposition of quantum of penalty equal to the amount of duty plus interest in
terms of Section 114A ibid.

14.4.3 The fifth proviso to Section I 14A of the Customs Act, 1962
provides that penalty under Section 112 shal1 not be levied if penalty under
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Section 114A of the Customs Act, 1962 has been imposed and the same reads
as under:

" Prouided also that uhere ang penaltg has been leuied under this Section,
no penolty shall be leuied under Section 112 or Sectiort 1 14."

14.4.3.1 In the instant case, I have already found that the Importer is liable
to penalty under Section 114A of the Customs Act, 1962 and therefore, I hold
that penalty under Seclion 112 is not imposable in terms of the sth proviso to
Section 1 14A of the Customs Acl, 1962.

14.4.4 I hnd that the show cause notice has also proposed imposition of
penalty under Section 114AA of the Customs Act, 1962 on the Importer. The
text of the said statute is reproduced hereunder for ease of refe:rence.'

"114AA. Penaltg tor use of talse and lncott'ect materlal.- If a person
knouinglg or intentionallg makes, signs or uses, or cau.ses to be made,
signed or used, ang declaratlon, statement or document which is false or
incorrect in ang mateial particulor, in the transaction of any business for
the purposes of this Act, shall be liable to a penalty not exceeding ftue times
ttrc ualue of goods."

14.4.5 I hnd that the investigation conducted by DRI, Mumbai has
revealed that the Importer was aware of the incorrect Certificate of Origin
obtained by producing false data to MITI; that no AIFTA material was involved
in the manufacturing of imported goods viz. Tin Ingots and the manufacturing
process of M/s. MSC did not meet the Regional Value Content (RVC) criteria.
However, the Importer intentionally and knowingly availed the undue benefit of
concessional rate oi duty under Notification No. 46/ 20 1 1-Customs dated
01.06.2011, as amended, by submitting incorrect and invalid Certificate of
Origin, with clear intent to evade payment of BCD and contravened the
provision of Section 46 (41 of the Customs Act, 1962 bl, making false
declarations in the Bill of Entry. Hence, I find that the importer has knowingly
and intentionally availed the undue benefit of concessional rate of duty under
Notification No. 46/2011-Customs dated 01.06.2011, as amended. Hence, for
the said act of contravention on their part, the Importer is iiable for penalty
under Section 114AA of the Customs Act, 1962.

14.4.6 Further, to fortify my stand on applicability of Penalty under
Section 114AA of the Customs Act, 1962, I rely on the decision of Principal
Bench, New Delhi in case of Principal Commissioner of Customs, New Delhi
(import) Vs. Global Technologies & Research (2023)4 Centax 123 (Tri. Delhi)
wherein it has been held that "Since the importer had made Ialse declarations
in the Bill of Entry, penalty was also correctly imposed under Section 114AA by
the original authority".

15. The Importer in their defence reply has placed reliance on the
judgment passed by the Hon'ble CESTAT, Ahmedabad vide Final Order No.
10680-10685 12025 dated 07.O3.2O25 in the case of M/s. Jitendra Overseas &
Others wherein identical SCN issued to the appellant w.rs dropped. I have
gone through the contents of the above judgment wherein the Hon'ble CESTAT
has set aside the Order-in-Appeal No. KDL-CUSTM-000-APP-008-O1O-21'22
dated 31.08.202 t holding that the verification has been done pertaining to
different parties and the verification in respect of the appellant has not been
done by the Customs. The relevant paras are re-produced hereunder:

"4. We ftnd that the matter is no more res-integra and has been decided bg
this Tibunal in the above-cited matter of Shirazee Tladers Vs. CC Mundra,
partiatlarlg in para 4 to 4.1 and 5 are releuant for our purpose and same
are reproduced belou: -
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"4. Considered, ue find thot in the present case, th.e louter autLtoities
haue confirmed order simply on the basis of a communication of DRI
uthich pertained to different parties about which ueification uas done.
In the present instance, there is no euidence of department hauirry
conducted ang ueification of the certificote of oigin as is th.e

reqtirement under Annexure-Ill the Customs Taiff (detenninotion of
Oigin of Goods under tlrc Preferential Trade Agreement betueen th.e
Gouernments of the Republic of India and Malagsia) Rtles, 2011. The
releuant Clause of Annexure-Ill (see under rule-14) is reproduced
belou:-

4.1 We find that to disploce tLe certificate of origin issued bg tLrc

Malagsian authoritg, which is in the nahtre of documentary euidence,
uerificatton process need to be done bg tle Customs Autlnities of
India bg sending reference to bsuing authoities to do o retroactiue
clrcck. ln the present instance, no such request for ueification report in
respect of tLe appellant has been brought on record. We find that this
fails to complg with tlrc requirement of the Annexure-Ill (ibid) of the
releuant free trade agreemenL

5. We are accordingly inclined to allotu the appeal uith ansequential relief.
Appeal is alloued."

15.1 However, in the present case, the DRI has carried out investigation
against the manufacturer of the imported goods i.e. M/s. MSC and the
investigation has revealed that M/s. MSC has obtained Certihcates of Origin
from MITI by producing old cost data of the year 2013 in respect of the import
effected rn 2016 al:d 2Ol7 and the Regional Value Content (RVC) of the
imported goods is not greater thal 357o of the FOB value. Therefore, the ratio
of the above judgment is not applicable to the present case on hand. Further,
as per email dated 29.12.2025 received from Customs, Kandla, the above Final
Order dated 07.O3.2O25 has been accepted by the department on low monetary
ground and not on merit.

15.2 The Importer has also placed reliance on the judgment passed by
the Hon'ble CESTAT, Allahabad, vide Final Order No. 70327-7032812025
dated 28.05.2025 in the case of M/s India Trade Link Private Limited V/s CC
Noida and on Order-in-Appeal No. NOI-CUSTM-OOO-APPP-844 -2O2 I -22 dated
04.O1.2022 passed by the Hon'ble Commissioner (Appeals), Noida. I flnd that
the demands in the said cases were dropped on the ground of limitation of time
which is not the case on hand.

16. The importer in their defence reply has contended that the
provisions of Customs Act, only extend to the whole of India and not to any
acts of omissions of offensive or contraventions committed outside India by any
person; that in this case all acts and omissions are alieged to have being
committed outside India either by MITI or M/s. Malaysia Smelting Corporation
and thus the proceeding are beyond the jurisdiction and are in excess of
jurisdiction. In this regard, I find that the Importer had frled a Writ Petition
No. 249 I of 2018 before the Hon'ble High Court of Bombay inter-alia
challenging the jurisdiction to issue the show cause notice under the Customs
Act. The said writ petition was dismissed by the Hon'ble High Court of
Bombay vide Order dated 09.07.2019. Being aggrieved, the Importer filed a
Civil Appeal No. 9010 of 2Ol9 [SLP (C) No.2079212019] before the Honble
Supreme Court. The Honlcle Supreme Court, vide Order dated 25.11.2019
remanded the case back to the Honble High Court of Bombay with a direction
that the issues raised in the writ petition for alleged violation of international

Page 21 of 25



treaty provisions needs to be decided by the High Corrrt. Thereafter, the
Hon'b1e High Court cf Bombay vide Order dated 13.06.2025 h<:1d that *there is
no legal or jurisdictional inJinnltg in the issue of su.ch shout cause
notices and the prouisions oJ Article 24 of AIFTA do not depriae the
customs authorities of thetr pouters or jurisdiction to issue such shoul
cause notice{ and dismissed the writ petition filed by the Importer.
Therefore, I hncl ttrat the above contention of the Impor-ter is baseless,
misleading and w'ithout going into the facts of the case.

77 . The importer in their defence reply has also pleaded that the goods
were cleared pursuant to the orders in assessment passed under Section 17
read with Section 47 of the Custom Act, 1962 and the said or<lers are final and
cannot be interfered with by issuing a show cause notice. The said plea of the
importer is not tenable.

1,7.l It can be seen that Section 28 of the Customs Act, 1,962 has an
exclusive provisions covering the aspect pertaining to non-levy, short levy and
erroneous refund. There is no provision or requirement under Lhe Customs Act,
1962 of review of an assessment order before raising demand under Section 28
of the Customs Act, 1962. For raising demand under Section 28 on grounds of
short payment/ short lely in frnal assessment etc., no review /appeal against
final assessment is required. The demand of non-lery, srort-lery and of
recovery of erroneous refund under Section 28 of the Act is an independent
provision. Provisions of Section 28 satisfy the principles of natural justice by
making it mandatory for issuance of show cause notice and to allow the party
to have a full hearing on the charges that wouid be made against them. The
proceeding under Section 28 are of exclusive nature, inasmuch &S,

independent proceeclings are held by issue of show cause notice by the
Department by which it sets out the reason for claiming non-levy, short-levy
relying on evidence. The importer gets full opportunity to know the charges
levelled against them as well as the evidence on which the charges are levelled
and in turn piace their case with supporting evidence in defen<:e.

17.2 The aforesaid issue is settled by the higher judicial :ora wherein it is
held that Section 28 of the Customs Act, 1962 can be invoked for short lery or
non levy of customs duty even if assessment order is not appealed under
Section 729 of the Customs Act, 1962. The Hon'ble High Court of Madras in
the case of M/s. Venus Enterprise Vs CC, Chennai, reported in 2O06 (199) ELT
a05 (Mad.) and afhrmed by the Hon'ble Supreme Court [2O07 (209) ELT A61
(S.C.)], after considering the Apex Court's earlier judgment in the case of M/s.
Priya Blue Ind [2004 (17 2\ E.L.T. 145 (S.C.)] has held that in case of short levy,
there is no lack ofjurisdiction on the part of the adjudicating authority to issue
show cause notice under Section 28 of the Act after clearance of the goods.
Reievant Para 6 of the judgment is reproduced hereunder:

"6. With regard to question No. l, the laut is uell settled tlrut a shout cause
notice under the prouisions of Section 28 of the Act for pal1ment of customs
duties not ler-tied or short-leuied or erroneouslg refunded con be issued onlg
subsequent to the clearance of the goods under Section 47 of tLLe Act uide
union of India u. Jain Shudh Vanospati Ltd. [1996 (86) E.L.T. 460
(5.C.)l.ThereJbre, as ightlg held by the Tribunal, if the contention of tlrc
oppellant's counsel that uthen the goods were already cleared, no demand
notice can be issued under Section 28 of tlrc Act is accepted, u.te uill be
rendering tLe uords "tutLere ang dutg hos been short-leuied" as found in
Section 28(1) of tlrc Act as unu-torkable and redundan| inasmuch as the
juisdiction o.f tlrc authoities to issue notice under Section:28 of the Act tuith
respect to the duty, u-thich has been short leuied, uould aise onlg in the
case uhere ttrc goods u-sere alreadg cleared. In uiew of the clear findtng tuith
regard to the mis-declaration and suppression of ualue, uthich led to the
under-ualuation and proposed short leug of dutg, we do n<tt see anA lack of
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jurisdiction on tle part of the adjudicating authoity to issue notice under
Section 28(1) of the Act."

17.3 The Hon'ble CESTAT in the case of Rajesh Gandhi Vs CC(lmport),
Mumbai reported in 2Ol9 (366) ELT 529 (Tri-Mumbai), has held that demand
can be raised without challenging the assessment under Section 17 of the
Customs Act,7962. The relevant Part of the order is reproduced below: -

'6. Before ue proceed to adjudge the legalitg and proprietg of the
confirmation of differential dutg, the confiscation and the imposition of
penalties, the preliminaries must be dealt uith. These pertain to tLre
permissibilitg for inuoking proui-so to Section 28 of Customs Ad, 1962
tuithout challenge fo the assess ment effected under Section 17 of Customs
Act, 1962 before tLe goods uere cleared from antrol of Customs Authoities
and th.e extent of applicabilitg of judicial precedent from the deci.sions cited
bg Learned Authorised Representatiue.

7. The Tibunal, in re Rahul Ramanbhai Patel, as pointed out bg Leamed
AutLnrised Representatiue, besides examining the releuancy of statements
to fasten the ansequences of underualuation, did also mnsider the first
supro and followed earlier decisions to render the finding that -

'6..... One of tlrc questions of lau framed bg tte Hon'ble High Court reads
ttuts:-
'Whether the Tlibunal utas right in Lnlding that the order of assessment on
which no appeal utas prefeted, can be reopened bg issue of fresh slana
cause notice under Section 28A of CustomsAct, in the light of tLe apex
court's decision reported in 2OO4 (172) E.L.T. 145 (5.C.) in the case of Priya
Blue Industies Ltd. u. Commi.ssioner of Customs?'

The Hon'ble High Court anstuered the aboue question in fauour of the
Reuenue in paragroph 6 of its judgment, uthich is reproduced belotu :-

'6. With regard to question No. 1, the laut is uell-settled that shou.t cause
notice under the prouisions of Section 28 of the Act for pagment of customs
duties not leuied or slwrtleuied or erroneouslg refunded can be issued onlg
subseqrcnt to the clearance of goods under Section 47 of the Act utde Union
of India u. Jain Shudh Vanaspati Ltd. E_995_IESL_EJJ._1@ (5.C.)1.
Therefore, as ightly held bg tle Tibunal, if the mntention of the appellant's
counsel that uhen the goods uere alreadg cleared, no demand noticc can
be issued under Section 28(1) of th.e Act is accepted, ue uill be rendering
tle uords "whetler ang duty has been short-leuied" as found in Section
28(1) of the Act as unworkable and redundant, inasmuch as the juri.sdiction
of tLe authoities fo issue notice under Section 28 of tlrc Act tuith respect to
the dutg, uhich has been short-leuied, uould arise onlg in the case u.there
tLrc goods uere alreadg cleared. In uieu; of tle clear jinding with regord to
the misdeclaration and suppression of ualue, which led to the eualuation
and proposed short-leug of dutg, u.te do not see ang lack of jurbdiction on
tLe part of tle adjudicating outhority to issue notice under Section 28(1) of
the Act.'

7. We are told that th.e SLP filed against tle aboue decision of tle Htgh
Court utas dismissed bg the Apex Court [Venus Enterpises u. Commi,ssioner
- 2007 (20q E.L.T. A61 (5.C.)1.

8. We also note that this Tibunal folloued Jain Slutdh Vanaspati Ltd.
(supra) and Venus Enterpises (supra) in Ford India Priuate Limited u.
Commr. of Customs, Chennai t2998_122A 2.L.TJJ [n.-Chennai)]. On the
other hand, in the cases of Hitaishi Fine Krafi Indus Put. Ltd. (supra) and
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Shimnit MachirLe Tools & Equipment Ltd. (supra), the: decision of the
Supreme Court in Jain Shudh Vanaspati (supra) txas not c,cnsidered.

9. In ttrc result, we reject the plea made by the Ld. Counsel that it utas not
open to the Department to reopen the assessment unde-r Sec. 28 of the
Customs Act.'

a. Thaugh in a different contert, *rc ratio of the decision of tLe Tibunal in
disposing of the appeal of Knouledge Infrastntcture Sgs/ems Priuate Ltd.
&Others u. Additional Director General, Directorate of Ret'enue Intelligence,
Mumboi [Final Order Nos. A/86617-86619/2018, dated 31st Mag, 2O18] i.s
that afier the clearances of imported goods effected under Section 47 of
Customs Act, 1962, subject as il is to satisfaction of the proper offi.cer that
the goods had dischorged the appropiate dutg liabilitg and u.tere not
prohibited for import, subsequent discouery of non-eligibilitg for such
clearance, on etther of these two counts, deems such clearances to haue
been tentatiue, and rectifioble, under proceedings that inuoke Section 28
and/ or spectfrc prouisions of Section 111 of Customs Act, 1962, is
unequiuocallg applicable here.

9. In the light oJ this consistent stand, demonstrated in ,iudicial precedent
reiterated across time ond space, the claim of the appellant thot the
assessment of the impugned goods at the time of clearan.ce precludes any
remedA other than appeal i.s not occeptable.

17 .4 In light of the above well settied principle of law, contention raised by
the importer that the assessment orders are hnal and cannot be interfered with
by issuing a show cause notice is not tenable. Accordingly, I hold that the
Show Cause Notice issued under Section 28 (4) of the Custorns Act is proper,
correct and legal.

18. The Importer in their defence reply has further ,:ontented that if
the department desire to deny the benefit of Notification No. 46/201l-Customs
dated 01 .O6.2O 1 l, then the department is under obligation to get the COO
cancelled / annulled I do not agree with the above contention of the Importer.
If an Importer avails the exemption benefit of a notifrcation, it is the obligation
of the Importer to fu1li1 all the conditions stipulated in the notification for
availing such exemption, failing which the beneht of exemption is liable to be
denied. In the era of self assessment, the onus is on the Irrporter to ensure
the benefit of exemption is availed corectly. In the instant case, the Importer
has wrongly availed the benefrt of concessional rate of BCD under Notification
No. a6l2Oll-Customs dated 01.O6.2O11, as amended, without having correct
and valid Certifrcate of Origin thereby they have not fulfilled the stipulated
conditions of the said notification. Therefore, the benefit of concessional rate of
BCD availed by the Importer on the imported goods is liable to the denied.
Further, the subject Notilication No. 46l2Oll-Customs dated O 1.06.20 1 1, as
amended, has not stipulated any condition to the effect that the department
has to get the Certificate of Origin cancelled from the issuing authority for
denying the exemption benefit. Therefore, the above contention of the Importer
is iiable to be rejectecl.

19. I frnd that the importer in their written submission has placed
reliance on various case laws/judgments in support of their contention on
issues raised in the Show Cause Notice. In this regard, I am of the view that
the conclusions arrived may be true in those cases, but the same cannot be
extended to other case(s) without looking to the hard realit.ies and specihc facts
of each case. Thus decisions/judgements were delivered in different context
and under different facts and circumstances, which cannot be made applicable
in the facts and circumstances of this case. Therefore, I find that while
applying the ratio of one case to that of the other, the decisions of the Hon'ble
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Supreme Court are always required to be borne in mind. The Hon'ble Supreme
Court in the case of CCE, Calcutta Vs. Alnoori Tobacco Produced reported in
2OO4 (l7}l ELT 135 (SC) has stressed the need to discuss, how the facts of
decision relied upon fit factual situation of a given case and to exercise caution
while applying the ratio of one case to another. This has been reiterated by the
Hon'ble Supreme Court in its judgement in the case of Escorts Ltd. Vs. CCE,
Delhi reported in 2OO4 (173) ELT 113(SC) wherein it has been observed that
one additional or different fact may make difference between conclusion in two
cases, and so, disposal of cases by blindly placing reliance on a decision is not
proper. Again, in the case of Commissioner of Customs(Port), Chennai Vs.
Toyato Kirloskar Motor P. Ltd. reported in 2OO7 (213) ELT 4 (SC), it has been
observed by the Honble Supreme Court that, the ratio of a decision has to be
understood in factual matrix involved therein and that the ratio of a decision
has to be culled from facts of given case, further, the decision is an authority
for what it decides and not what can be logically deduced there from.

20. In view of my frndings in the paras supra, I pass the following order:

ORDER

2O.l I deny the benefit of Notification of No. 46l2}l1-Customs dated
01.06.2011, availed by the lmporter on the imported goods and order for
assessment of the Bills of Entry, as mentioned in Annexure-A to the show
cause notice, at the full rate of duty.

2O.2 I conlirm the demand of Customs duty amounting to Rs.
2,81,98,7781- (Rupees Two Crore, Eighly One Lakh, Ninety Eight Thousand,
Seven Hundred and Seventy Eight only) in respect of the goods imported vide
bills of entry, as detailed in Annexure-A to the show cause notice issued
under Section 28(a) of the Customs Act, L962, under the provisions of Section
28(8) of the Customs Act, 7962 and order to recover the same from M / s.
Kothari Metals Limited, Plot No. 181, Sub Plot No.2O & 2 I , Near Bhamria
Kunwa, NIDC, Narol-Aslali Highway, Narol, Ahmedabad-3a2 4O5.

2O.3 Interest at the appropriate rate shall be charged and recovered
from M/s. Kothari Metals Limited, Plot No. 181, Sub Plot No.20 & 21, Near
Bhamria Kunwa, NIDC, Narol-Aslali Highway, Narol, Ahmedabad-382 4O5,
under SecLion 28AA of the Customs Act,l962 on the duty confirmed at Para
2O.2 above.

2O.4 I hold that the imported goods viz. 150 M.T. of "Tin Ingots", totally
valued at Rs. 20,32,84,4621- (Rupees Twenty Crore, Thirty Two Lakh, Eighty
Four Thousand, Four Hundred and Sixty Two only) imported vide Bills of
Entry, as mentioned in Annexure-A to the show cause notice, are liable for
confiscation under Section 1 1 1(m) and Section 1 1 1(o) of the Customs Act,
1962. However, I give M/s. Kothari Metals Limited, Plot No. 181, Sub Plot
No.20 & 21, Near Bhamria Kunwa, NIDC, Narol-Aslali Highway, Narol,
Ahmedabad-382 4O5, the option to redeem the goods on payment of Fine of
Rs.2,00,00,000/- (Rupees T\vo Crore only) under Section 125 of the Customs
Act, 1962 in lieu of confiscation.

2O.5 I impose penalty of Rs. 2,81,98,7781- (Rupees Two Crore, Eighty
One Lakh, Ninety Eight Thousand, Seven Hundred and Seventy Eight only)
plus penalty equal to the applicable interest under Section 28AA of the
Customs Act, 7962 payable on the duty demanded and confirmed above on
M/s. Kothari Metals Limited, Plot No.181, Sub Plot No.2O & 21, Near Bhamria
Kunwa, NIDC, Narol-Aslali Highway, Narol, Ahmedabad-382 4O5, under
Section 114A of the Customs Act, 1962. However, I give an option, under
proviso to Section 114A of the Customs Act, 1962, to the Importer to pay 25o/o

of the amount of total penalty imposed, subject to the payment of total duty
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arnount and interest confirmed and the arnount of 25o/o of penalty imposed
within 30 days oI receipt of this order.

20.6 I refrain from imposing penalty under Section 112 of the Customs
Act,l962, since as per fifth proviso of Section 114A, penalty under Section 112
and 114A are mutually exclusive.

2O,7 I impose penalty of Rs. 10,00,000/- (Rupees Ten Lakh only) on
M/s. Kothari Metals Limited, Plot No. 181, Sub Plot No.20 & 21, Near Bhamria
Kunwa, NIDC, Narol-Aslali Highway, Narol, Ahmedabad-l]82 405, under
Section 114AA of the Customs Acl, 1962.

21. This order is issued without prejudice to any other action that may
be taken under the provisions of the Customs Act, 1962 and
Rules/ Regulations framed thereunder or Erny other law for the time being in
force in the Republic of India.

22. The Show Cause Notice bearing F. No. VIII/ 10-
67 lPr.Commr.lO&,A,r2g1g dated O3.I2.2O19 is disposed off in above terms.

2\ ;\

(Shiv Kumar Sharma)
Principal Commissioner of Customs

F. No. VIII / 10- 1O / Pr.Commr . /Oe,A 1201.9 Date: 21.O1.2026

DIN- 2026017rMNOOOO88o8FF
By Speed Post/E-Mail/By Hand
To:

M/s. Kothari Metals Limited,
Plot No. 181, Sub Plot No.20 & 21,
Near Bhamria Kunwa, NIDC,
Narol-Asiali Highway. Narol,
Ahmedabad-382405.

Co to

(s)

The Chief Commissioner of Customs, Ahmedabad Zone
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Asstt./Deputy Commissioner of Customs, ICD-Khod:yar, Ahmedabad
for information please.
The Superintendent (System), Customs HQ., Ahmedabad for uploading on
the Official r,r,ebsite of Customs Commissionerate, Ahmedabad.
Guard File.
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