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It q-( rfr vn {ft } ffi sc+q * Rq tw i * qrff t ft"+ ilT 16 vrfr frvr rtr +
a.

Th is copy is granted free of cost for the private use of the p(:rson to whom it is issued.

2 dtsr{-6 arfrfrq-q' lsoz ff sra rzg * * (1) (qql ftfrB-+r h qfi-{ ffifu{ +ffi h
Trc-fr + rrri?E i +t{ qft g arttn + qc+ 6} qrfi q-ffiF nrrr fr*q{ aflfu fi rrfr ft
rrfte t s c-fr+ + at(( q"R (B{zfit-m sft-a larl({ ricfrEfl, ft{ drrq-q, t(rqq frqFrl
dt-< qFf, {t ffi + 5-{Qirrr qr+fi rFSd r< q-+t {.
Under Section 129 DD( 1) of the Customs Act, 1962 (as amended). in respect of the
following categories of cases, any person aggrieved by this ()rder can prefer a Revision
Application to The Additional secretary/Joint secretary (Rev sion Application), Ministry
of Finance, (Department of Revenue) parliament Street, Nev, Delhi within 3 months
from the date of communication of the order.

ffift-a vrqfur qrtnZorder relating to:

({( til-s * sq + qrqrR-d *t qrc.

(a) any goods imported on baggage

qrrt fr(q( qrqrd fi-d t( frff qrEn d qr+ Tcr +ft-{ rrcr i s<$ qtrq er;r E( rilt il rTg

rlrq rrr s{r T<rq rqn v< smt qri h Rq arift-d qrq silft n riTi rr< rn srr :t<rar qt;r y(
sflt rrq qrn 6i qrrr fr cEkd vre t rff 6).

any goods loaded in a conveyance for importation into India, but whjch are not
(b) unloaded at their place of destination in India or so much of the quantity of such goods

as has not been unloaded at any such destination if goods urrloaded at such destination
are short of the quantity required to be unloaded at that destination.

(r( Srr'{6 {frBl-q, 1962 + qErrq X trl ss+ irdT e-{rg qg ft+fr } a-6r tr6 qr'rft ff
e-{rq-.ff

Payment of drawb
made thereu nde r.

ack as provided in Chapter X of Customs A(t, 1962 and the rules

Sntxr"r fi}r{ ve {T+ ftqrrq-ff + EfrEs rrer i r<e rc.n im ffi q-fiitd c(ff qk
ff qrqnft {r< ss h snr ffifue arrrqm dqc A+ fleq ,

The revision a pplication should be in such form and shall be verified in such manner as
may be specjfied in the relevant rules and should be accompanied by :

(6) *t ff ge,razo t rrE d'.6 .r{(+ r t q*< ftEffud frS irq iri5gR fs qrtcr ft a

yfu, fri€-fi Sc' cfr t q-qrs tfr # qrqrqq qo Er-z vrn frr vreq

(a) 4 copies of th is order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1g 70.

(q) vsq-a (6rM i qirFrT sTsr qq {t{r ff a yftqt, qfr d
(b) 4 copies of the Order-in-Original, in addition to relevant doctrments, if any

(T) 5-{OHIT + R\ qra<;. ff a yftqi

4 copies of the Application for Revision

(q) fq-ftfrur qra-fi Erl.< il+ + frq mrl{-"fi qfrft{q, 1952 (r{in dqfrfrO it ffift-c frs fr qq <fr<,
ffs,Ere,q-d +( RRE ,.fri {fts + arffc qrdr t t r. zooz-(-qg i *1 qmqr e.1ooo/-(Fqq qfi E$m
qr* ), +fi * qrr{r €t, t qq fur $rdri + yqrFrr Tqra A.qR.6 # iI cft{i. qR {o,, qi.n .rqr
qlq, nFnqr rqr qB ff rrRr dr{ 6.rc cfi vre rr rr$ fi,{ fr fr ts fis i sc t r.200/- +( cR q6 ine
t qB-r A fr ff( + sq I t.rooo/-

The duplicate copy of the T.R.6 challan evidencing payment cf Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as :he case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the
fee prescribed in the customs Act, 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupe€s, the fee is Rs.IOOO/-.

(d)
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T< d-. 2 t qm'T (R-d qrqd + gr-qrfl Erq qrqfr + FEia i {R +€ qfr rs i{rtcr t
cr6d c-ffi( s{m fr tr t fffiT-tr ffiftqq 1e62 fi qrn rzg g (1) + q$-{ qt{ ff.c.-
s i Sqr{o,, i-dtr s,** {m' dt( fuT n.< a{ftdr qB+,,<or + rqn ffiBr c+ rt a+c

r< rrt {
In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

Customs, Excise & Service Tax APpellate
Tribunal, west zonal Bench

fiqruw qfrfrTq, rge z ff sm rzs g tel + q#{, frrq-c qfrft{q, 1e62 ff srrr 12e

C (1) h cfi-{ q+q h qrc ffiR-( tq {vc Ai qrQs-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -

noP 1sqfu< crr+ f li-fl nffi ff{r{-<. qffi rm qirn rrqr gm at< alTir drfi (ITrqT

.rcr -is ff <t'q qlq qrGr 6qq qr cr* t.c t] fr cr EFr< dtrq.

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand rupees;

q{rr t Fqfu'il rrTn + q-{i frifr ffqr{cm' erffi gm qiTr rcr {i-F qt( arGr IT irrncr

{r{n <s ff (+.q qt{ qrtl s-rq + qft-+, d +ft-{ rq} Tqm trrs * qfu+ t fr fr; qiq fwrt

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

q{q + qEffm rrrn t q-{i FS mrr1f6 qffi ara qirn rqr go dr< <rw dqr (rrrtll

rFrT (E ft FFrr cam t[Rr 6lrg t qft'd A fr; Es Esrt wg

levied by any officer

fty la kh rupees, ten

thousand ru pees

where the amount of duty and interest demanded and penalty

Customs in the case to which the appeal relates is more than fi

-"f 
I

gc ard?r * fttr.g 3rfu+-or * qrql, qii rrn v5a

+{q ?is F{r< t t, ir6a.clT qrqnn 
I

An appeal against this order shall lie before the Tribunal on payment

or duty and penalty are in dispute, or penalty, where penalty alone i

sr a{8fr{q6tEr(r rzs cq) t {fff-d qff'f, vlftfilr t vcq srrt

of 10o/o of the duty demanded where dutv
s rn drspute.

q-+fi qrtfiqr- (+.) t-rqrkrlP{qqr
qq-rr gl qfi-qqr qr*r+ra firrffitrf{

+,,/.10 -q7f rrA qt , q7 ,IF *r q;a na .?

'mffi slgsrti h ftq cr ffi {q r+s{ } ftq ftq'rq ir+q : -

* frq src'( qra-fi h src {ct qtq €t +l g-6 m' Iicc A+ ilRq.

Under section 129 (a) of the said Act, every application made before the Appellate Trabunal-

(a) jn an appeal for grant of stay or for rectification of mrstake or for any othet purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

m'cqf6, *-ftq rqn r3m < *+r +"r

3rfiftq 3rnqlqr, qM ffiq fi-d

1eS qft{, e-gqrff rr.c-{, F-rc fi-{u-.{.rr

gq, 3r{lrc{r, 3r{{{FIr(- 38 0 016

5
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M/s Shakti Polyweave pvt. Ltd., at Harmony, 3d Floor,lt;/A Shree Vidhyanagar co-
op. Housing Society Ltd , opp. NABARD, Nr. Usmanpura Garde,n, Ahmedabad (hereinafter

referred to as 'the Appellant') have filed the present appeal challenging order-in-original No.

z2lDcllco-lVPlREFl2}24 dated 29.04.2024 (hereinafter referred to as 'the impugned

order') passed by the Deputy Commissioner, Customs,

(hereinafter referred to as'the adjudicating authority').

tyat, Ahmedabad

lnt.
payable

lnterest on
late payment

of IGST

t7) (8)=(5)-(7)
410t- 8,50,260/-

13,50,757 t-
22,41,O97 t-
44,42,114t-

l()D Khod

2. Facts of the case, in brief, the Appeflant had imported goods under Advance
Authorisation by availing the exemption under Notification No. 1g/201S-cus under the
following Bills of Entry:

TABLE - I

Sr. Bill of
No Entry

No.

Bill of
Entry Date

2

4662619 03.01 2018
6758514 1 1 06 2018
8169269 24 09 2018

TOTAL

IGST Paid
(ln Rs.)

I

01

0102

03

2 1 The 'pre-import' condition in respect of all the import,s had not been fulfilled and

all the above Bills of Entry were re-assessed in terms of Circular No. '16/2023-Cus wherein

tt was clarified that in all similar cases the Bills of Entry may be re-called and re-assessed

for imposition of IGST. Upon re-assessment, the systems createrj a challan for payment of
IGST along with interest and the appellants paid interest amountirrg to Rs.44,44,465/-

22 The Apperlant filed refund of Rs. 44,44,465/- with tre Deputy commissioner,

customs, lcD Khodiyar, Ahmedabad on the ground that there was no provision under

Section 3 of Customs Tariff Act for charge of interest in respect o'IGST. While claiming the

refund, the appellants had placed reliance on the case of M/s l\4ahindra & Mahindra Ltd.

reported al (2023) 3 centax 261 (Bom) which had been upheld by the Hon'ble supreme
Court.

2.3 The adjudicating authority rejected the refund claim r:f Rs. 44,42,114t- claimed

by the Appellant vide the impugned order.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the Appellant have filed the present appeal. They have, inter-alia, raised various contentions

and filed detailed submissions as given below in support of their claims:

IGST was leviable under section 3 (7) of the customs Tariff Act and not under

section 12 of the customs Act. Reliance was placed on the case laws of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELT32 I (sc) and M/s Mahindra

& Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom);

(3) (4) (s)
9,96,612l- 8,50,670/-

13,51,462t-17,14,576t-
30,07,907/- 22,42,333t-

44,44,465t-
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lnterest can be levied and charged on delayed payment of tax only if the statute that

levies and charges the tax makes a substantiVe provision in this behalf. Reliance

was placed on the case law of M/s Mahindra & Mahindra Ltd reported al (2023\ 3

Centax 261 (Bom), M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd. reported

at2011 (271) ELT 32 (Guj) and order dated 16.7.1997 of the Hon'ble Supreme Court

in the case of M/s lndia Carbon Ltd.;

There were no provisions under Section 3 (12) of the customs Tariff Act for charge

of interest and as such no interest could have been charged in the case. Reliance

was placed on the case laws of M/s Mahindra & Mahindra Ltd. reported al (2023) 3

Centax 261 (Bom) and M/s A R Sulphonates P\,(. Ltd reported at (2025) 29 Centax

212 (Bom);

Even if the SLP is dismissed, it is a declaration of law by the Hon'ble Supreme Court

within the meaning of Article 141 of the Constitution of lndia if a speaking order has

been passed;

The order dated 28.07.2023 of the Hon'ble Supreme Court in Special Leave Petition

Diary No. 1882412023 in the case of M/s Mahindra & Mahindra is a speaking order

and is a declaration of law by the Hon'ble Supreme Court within the meaning of

Article 14'l of the Constitution of lndia. Reliance was placed on the case of

Kunhayammed V/s State of Kerala reported at 2001 (1 29) ELT 1 1 (SC) and

struction F. No. 27 61 11 4/20 1 5-CX. 8A dated 09. 02. 20 1 6,

e order dated 15.09.2022 of Hon'ble High Court of Bombay stood merged with the

rder dated 28.07.2023 of the Hon'ble Supreme Court in Special Leave Petitton

.1

+
t

\{@ Diary No. 1882412023 in the case of M/s Mahindra & Mahindra since the reason for

dismissal of SLP had been assigned and the same was a speaking order attracting

the doctrine of merger. Reliance was placed on Hon'ble Supreme Court in order

dated 8.3.2011 in the case of Gangadhara Palo V/s The Revenue Divisional Officer

&Anr (C.A. No. 5280/2006), M/s CaryaireEquipments lndia Ltd. reported at 2005

(179) ELT 522(All) and M/s Pernod Ricard lndia (P) Ltd. reported at2010 (256) ELT

161 (SC);

The ratio of the case of M/s Atul Kaushik reported at 2015 (330) ELT 417 (T) is not

applicable to the facts of the case at hand;

Reliance on the case laws of M/s Bangalore Jute Factory reported at 1992 (57) ELT

3 (SC), M/s lndian Oil Company Ltd. reported atAlR 2019 Supreme Court 3173, M/s

J K Synthetics Ltd. reported at (1994) 4 SCC 276 and M/s lndian Carbide Ltd

reported at (1997) 6 SCC 479 by the adjudicating authority was mis-placed tn as

much as the said case laws dealt with different statutes than the statute under

consideration. The fact of the case at hand is that the present case deals with

interpretation of Section 3 of the Customs Ta riff Act with regard to applicability of

interest and the Hon'ble High Court of Bombay has already interpreted the said

provision in the same context in the case of M/s Mahindra & Mahindra Ltd. in Writ

Petition No. 1848 of 2009. The appeal filed by the department against the said

judgment stands dismissed by the Hon'ble Supreme Court and also the Review

Petition filed by the department against such dismissal stands dismissed;

CivilAppeal No. 1022 of 2014 filed by Mis Valecha Engineering Ltd. against the order

of the Hon'ble High Court of Bombay was dismissed by the Hon'ble Supreme court

Page 5 of 12
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PERSONAL HEARING:.

4. Personal heari

Christian and Shri Ashish Ja

and they reiterated the subm

case law of M/s A R Sulphon

\;,
\.".,:

ng in the matter was held on 08.05.2025, wnerein Siii i
in, Consultants appeared for hearing on behalf of the Appel

issions made in appeal memorandun and placed on record

ates Pvt. Ltd. reported al(2025) 29 Centax 212 (Bom).

ohn

lant

the

DISCUSSION & FINDI NGS:-

5. The Appellant have filed the present appeal on 19.06.2024. The date of

communication of the impugned order dated 29.04.2024 have bet:n shown as 03.0s.2024.

Page 6 of 12

vide order daled 4.11 .2019 only on the ground of non-p,rosecution and as such the

order dated 4 11 ,2019 of the Hon'ble Supreme Court is not a law declared within the

meaning of Article 141 of Constitution as opposed to that in the case of M/s Mahindra

& Mahindra Ltd.;

> lt is no longer res integra that the levies under Section 3 of the Customs Tariff Act

cannot be considered as a levy under Section 12 of :he Customs Act. The said

position of law is enunciated by the Hon'ble Supremer Court in the case of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and further reiterated

by the Hon'ble High Court of Bombay in the case of M/s, Mahindra & Mahindra Ltd.

in Writ Petition No. 1848 of 2009 reported at (2023) 3 Cr:ntax 261 (Bom.);

> The substitution of Section 3 ('12) of the Customs Tariff ,Act vide Section 106 of the

Finance (No. 2) Act which has been enacted on 16.08.2024 in itself establishes that

prior to 16.08.2024 there was no provision for charginll of interest. ln the instant

case, the matter pertains to a period prior to 16.08.2024 and as such the interest

collected by the department is without authority of law and is simply in the nature of

deposit which is required to be returned forthwith;

- The powers emanating from Section 25 (1) of the CustorTs Act are restricted to the

act of exempting a part or whole of the duty. There is nothing in the said statute which

empowers the department to create the liability of interer;t by virtue of a notification

especially in light of the fact that no statutory provision for interest has been made

with respect to the levies under Section 3 of the Customs Tariff Act. ln such

circumstances, the interest referred to in the said notificrrtion and resultantly in the

Bond under Section 143 of the CustomsAct is onlyforthe purpose of Basic Customs

Duty leviable under Section 12 of the Customs Act read with Section 2 of the

Customs Tariff Act and not with respect to the levies under Section 3 of the Customs

Tariff Act.;

i ln absence of any provision to charge interest on the levies under Section 3 of the

Customs Tariff Act, the interest recovered from them assurnes the nature of collection

without the authority of law. lt is a settled matter of law that any amount collected

without the authority of law cannot be retained and ha:; to be returned forthwith.

Reliance was placed on the case laws of M/s G B Enginr..ers reported at 2016 (43)

STR 345 (Jhar) and M/s KVR Construction reported at2(t12 (26) STR 195 (Kar) as

affirmed by the Hon'ble Supreme Court as reported at 20 l8 (14) GSTL J,7O tSC)
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6. I have carefully examined the impugned order, the appeal memorandum filed

by the Appellant, the submissions made during the course of the hearing, as well as the

documents and evidence on record. The issue for consideration is whether interest is

chargeable on the levy of IGST.

7. lt is a well-settled principle of law that interest on delayed payment of tax can

be levied and charged only if the statute imposing the tax contains a substantive provision

authorizing such levy. This view is supported by the decision dated 16.07.1997 in the case

of M/s lndian Cahon Ltd. and M/s l)kai Pradesh Sahakari Khand Udyog MandliLtd , reported

in 2011 (271) ELT 32 (Guj).

7.1 There is no dispute that IGST is leviable under section 3(7) of the customs

Tariff Act. However, for interest to be charged or penalty imposed in respect of such levy,

there must be specific enabling provisions under Section 3 of the Act. The recovery

mechanism provided under sub-section (12) of Section 3 does not, in its earlier form, contain

any provision for the charging of interest or imposition of penalty. A comparison beMeen the

erstwhile Section 3(12) and its substituted version clearly establishes this position The

nt provisions are reproduced below for ease of reference

tatute lo subs tion i.e. efore 16.08.20 4,,9

sl
t

The provisions of the Customs Act, 1962 (52 of 1962) and the rules and

regulations made thereunder, including those relatinq to drawbacks. refunds

and tion duties so far as may be, apply to the duty or tax or

cess, as the case may be, chargeable under this secfion as they apply in

relation to the duties leviable under that Act.l

Statue after substit'ution i.e. after 16.08.2024

"The provisions of the customs Act, 1962 and all rules and regulations made

thereunder, including but not limited to those relating to the date for

determination of rate of dufy, assessment, non-levy' short-levy. refunds,

exemptions, interest. recoverv. apoeals. offences and oenalties shall, as far as

may be, apply to the duty or tax or cess, as the case may be, chargeable under

this section as they apply in relation to duties leviable under that Act or all rules

or regulations made thereunder, as the case may be-".

A comparison between the substituted provrsion and the earlier version of Section

3(12) of the Customs Tariff Act clearly demonstrates that the authority to charge interest and

impose penalty in respect of IGST levied under Section 3(7) has been introduced only with

ll

Page 7 of tz
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Thus, the appeal have been filed within normal period of 60 days, as stipulated under Section

12g (1) of the Customs Act, 1962. As the appeal has been filed against refund of interest on

the IGST amount, pre-deposit under the provisions of Section 129E is not required As the

appeal have been filed within the stipulated time-limit, the said appeal have been admitted

and being taken up for disposal on merits.
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effect from 16.08.2024. Prior to this amendment, there was no statutory provision under

Section 3(12) of the Act empowering the levy of interest or imposition of penalty.

7 .2 The amended Section 3 (12) of the Customs Tariff ,Act is prospective in nature,

and accordingly, the provision for charging interest is applicable only with effect from

16.08.2024 This view finds support in the judgmenl of the Hor'ble Bombay High court in

the case ol M/s A R su/phonates Pvt. Ltd. , reported al (202s) 29 centax 2lz (Bom), wherein

the Court has observed as under:

"66. Furlher as far as the applicability of Section 3 (12), after its amendment
by Finance (No. 2) Act, 2024, dated 16th August, 2024, is concemed, it woutd
be appropriate to first refer to the provisions of the amencted Section 3 (12) ot
the Tariff Act. Amended Sectlon 3 (12) of the Tariff Act reads as under:-

"12:- The provisions of the Customs Act, 1962 (52 of 1962) and
all rules and regulations made thereunder, inclt ding but not
limited to those relating to the date for determination of rate of
duty assessment, nonJevy, shoft levy, refunds, exemptions,
interest, recovery, appeals, offences and penalties shall, as far
as may be, apply to the duty or tax or cess, as fhe r;ase may be,

chargeable under this secfion as they apply in relation to duties
leviable under that Act or all rules or reguliztions made
thereunder, as lhe case may be."

67. ln our VIEW, the amended Section 3 (12 of e Taiff t\ct is orospective in
nature and would ap onlv with effect from 16th 2024.

7 .3 The issue of whether there existed any statutory provision for charging interest

and imposing penalties under Section 3 of the Customs Tariff Ari is no longer res integra.

The Hon'ble High court of Bombay, in the case ol M/s Mahindra & Mahindra Ltd, reported

al (2023) 3 centax 261 (Bom), has categorically held that the imposition of penalty and levy

of interest under section 3(6) of the customs Tariff Act (now renlmbered as section 3(12))

is not legally sustainable in respect of duties levied under Secticn 3 of the said Act. This
judgment was subsequently upheld by the Hon'ble supreme court by its order dated

28.07 .2023 in special Leave Petition (civil) Diary No. 18824t2023. Furthermore, the Review

Petition filed by the department challenging the said order was also dismissed by the Hon,ble

Supreme Court vide order dated 09.01.2024 in SLp (C) No. 1621,U2023.

7.4 The Hon'ble High court of Bombay reaffirmed the ebove legal position in the

case of M/s A R sulphonates Pvt. Ltd., reported at(202s) 29 centax 212 (Bom). The issue

before the court was identrcal whether interest could be chargec and penalty imposed for

delayed payment of IGST. The Court unequivocally held that n€,ither interest nor penalty

could be levied in respect of IGST demands in the absence of enabling statutory provisions.

By delivering this judgment, the Hon'ble High court effectively settled all lingering

controversies on the matter. The relevant extract from the judgment, which is self-

explanatory, is reproduced below for reference:

PaBe 8 of 12
\!,
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"60. tn Mahindra & Mahindra Limited (supra), this Cour7, after going through

the provisions of Section 3 (6) of the Tariff Act and Section 3 A (4) of the Tariff

Act as applicable at the relevant time, held that no specific reference was made

to interest and penalties rn Sec/lons 3 (6) and 3A (4) of the Tariff Act, which are

substantive provisions and, therefore, imposing interest and penalty would be

without the authoity of law. ln the present case, the levy of IGST is under

Section 3 (7) of the Taiff Act, and Section 3 (12) of the Tariff Act which is

applicable to the said tevy is parimateria to Sections 3 (6) and 3A (4) of the

Taiff Act as refened to in the case of Mahindra & Mahindra Limited (supra). ln

these circumstances, in our view, the said decision is squarely applicable to

the facts of the present case.

61. Fufther we are unable to accept the submissions of the Respondents that

the decision in the case of Mahindra &Mahindra Limited (supra) is not

applicable to the facts of the present case slnce it does not interpret Sectlon 3

(12) of the Taiff Act. The provisions under consideration before this Court in

the case of Mahindra & Mahindra Limited (supra) were Sections 3 (6) and 3A

(4) of the Taiff Act. tn Mahindra & Mahindra Limited (supra), this Court

interpreted the provisions of Secfions 3 (6) and 3 A(4) of the Tariff Act, which

are parimateria to the un amended Secflon 3 (12) of the Tariff Act, which is in

consideration in the present case. On interpreting Secflons 3 (6) and 34 @) of

the Tariff Act, this Court held that when no specific reference was made to

interest and penalties in the said provisions, imposing interest and penalty

would be without theauthority of law. ln these circumstances, in our view' the

ratio of the decision in the case of Mahindra & Mahindra Limited (supra), would

be squarely applicable to the facts of the present case-

(3i 62. We are also not able to accept fhe submrssion of the Respondents that the

ylslons of Secf ion 3 (1 2) use the term "including" and the same implies that

provisions of the Customs Act will be made applicable to the Tariff Act As

$/
an be seen from the Judgement of this Court in Mahindra & Mahindra Limited

* SU'pra), Sections 3(6) and 3A (4) of the Tariff Act, which were considered by

this Court in the said Judgement, a/so use the word "including". Despite the

same, this Court came to the conclusion that, since there was no specific

reference to interest and penatties, imposing interest and penalties would be

without the authoity of law.

63. ln these circumstances, in our view, the submisslons of the Respondent,

based on the use of the word "including" in Section 3 (12) of the Tariff Act'

cannot be accepted.

67. ln our view, the amended Section 3 (12) of the Tariff Act is prospective in

nature and would apply only with effect from 16th August' 2024.

69. From the said judgement, it is abundantly clear that Secllon 3 (12) of the

TariffAct, as amended by Finance (No.2) Act,2024 dated 16th August,2024,

woutd appty only prospectively and would not be applicable to the case of the

Petitioner at all.

70. ln our view, for all the reasons stated hereinabove, the impugned Order, to

the extent that it levies interest and penalty, is without the authoity of law and

is liable to quashed and set aside.
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72. ln our view, for all the reasons stated herein above, the' said Circular, to the
extent that lt seeks to recover interest. is bad in law.

The Hon'ble High Court of Bombay has unequivocally rule<|, leaving no room for doubt

in the facts of the present case, that interest is not chargeable or the levy of IGST.

7.5 ln view of the above, the issue is no longer res integra, and interest cannot be

levied in cases involving IGST under Section 3(7) of the Customr; Tariff Act.

7 6 From the ICEGATE Portal, it is observed that the,{ppellant has already paid

the interest on the IGST in respect of all three (03) Bills of Entry.

8. ln light of the judicial principles laid down by the Horr'ble Supreme Court in M/s

Kamlakshi Finance Corporation Ltd, reported in 1991 (S5) ELT 433 (SC), lam bound to

follow the judgments of the Hon'ble supreme court in M/s Mahinclra & Mahindra Lfd. and the

Hon'ble High court of Bombay in M/s A R sulphonates pvt. Ltd., ils there is neither any stay

on the operation of these orders nor have they been overruled as on date.

9 Further, I find that the order dated 28.07.2023 of the Hon'ble Supreme Court in

the case ol M/s Mahindra & Mahindra Ltd. [sLP (civit) Diary No. '8824 of 20231, reported at

(2023) I centax 361 (sc), is the law of the land under the prov.sions of Article 141 of the

Constitution of lndia for the following reasons:

a) The SLP filed by the department was dismissed by the Hcn'ble Supreme Court with
detailed reasons, thus constituting a speaking order. This position has been further
clarified in lnstruction F. No.27611141201s-cx.BAdated 9-2 2016, the relevant excerpt
of which is reproduced below:

"lf the SLP is dismi'ssed at lhe first staoe bv speakin a reasoned orde
there is still no merger but rule of iudicial discipline and declaration of
law under Article 141 of the Constitution will at ruly. The order of

law and in that lightSupreme Court would mean that it has declared the

the case was considered not fit for grant of leave."

b) The above position of law has also been laid down in the case of case of Kunhayammed
V/s State of Kerala reported at 2001 (129) ELf 11 (SC) wlerein it has been held as
under:

lf the order refusing leave to appeal is a speaking order, i.e. gives
reasons for refusing the grant of leave, then t\e order has two

tmp lications Firstlv, the statement of Iaw containeC in the order is a
declaration of law bv the Suoreme Court within the meanino of Article
141 of the Constitution . Secondly, other than the declaration of law,

whatever is stated in the order are the findings recorcted by the Supreme
Couti which would bind the parties thereto and also the coutl, tibunal
or authority in any proceedings subsequenf theretc' by way of judicial

discipline, the Supreme Court being the Apex Court of the country.
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c) The Review Petition Diary No. 4119512023 filed by the department against order dated

28.07.2023 was dismissed by the Hon'ble $upreme Court vide order dated Q9.04.2024

d) The order daled 28.07.2023 of the Hon'ble Supreme Court is not m /lmlne stands

established from the very fact that the department had filed Review Petition Diary No.

4119512023 against the said order. lf the order dated 2807.2Q23 was in limine, no

review petition could have been filed against the said order tn light of the Board's

lnstruction F. No. 27 61 11 4/201 s-CX.8A dated 09.02.20 1 6.

10. Further, lfind that since the department exercised its statutory right of appeal

under Section 130E of the Customs Act, the dismissal of the appeal whether by a speaking

or non-speaking order invokes the doctrine of merger. My views are supported by the

following case laws:

a) M/s Pernod Ricard lndia (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein the

Hon'ble Supreme Court has held as under:

ln our opinion, once a statutory right of appeal is invoked, dlsmlssa/ of appeal

by the Supreme Court, whether by a speaking order or non-speaking order, the

doctine of merger does apply, unlike in the case of dlsmrssa/ of special leave

to appeal under Afticle 136 of the Constitution by a non-speaking order.

\ 24. ln the presenf case, the appellant preferred statutory appeal under

S 0E of the st order of the Tibunal dated 25th March 2003

* and, therefore. the dismissal of appeal bv this Court thouqh bv a non-speakino

order. was in exercise of aopellate iurisdiction. wherein the merits of the order

imouoned were subiected to iudiciarv scrutinv. ln our opinion. in the instant

b)

case. the ctine of meraer would be attracted and the appellant ls eslopped

from raising the issue of applicability of Rule 6 in their case

22. lt mav be mentio ned tha t dismissal of an SLP without qivinq reasons does

not ampu.nt to merger of the iudqment of the Hioh Couft in the ar,eI gILhe

Supreme Court vide Kunhavammed v. StateofKerala. 2001 (129) E.L,T. 11

(5.C.) = (2000 ) 6 SCC 359. Howeve r. tn our optn ion dismissal of n aooeal

ection b lhe Su me ld amount to m r even if

me s nof ive rea Ihis ls because Afticle 136 of the

Constitution is not a regular forum of appeal at all. lt is a residuary provision

which entitles the Supreme Court to grant at its discretion Special Leave to

Appeal from any judgment, decree, order etc. of any Courl or Tribunal in lndia.

Ihis ls an exceptionat provision in the Constitution which enables the Supreme

Court to interfere wherever it feels that iniustice has been done but it is not an

ordinary forum of appeal at all. ln fact unless leave is granted by the Supreme

Couft under Afticle 136 no appeal is registered. Article 136 is a discretionary

power in the Supreme Coud and it does not confer a right of appeal upon a

party but merely vests discretion in the Supreme Court to inteiere in

exceptionalcases vlde State of Bombay v. Rusy Mistry and Another, AIR 1960

SC 397, Municipal Board v. Mahendra, AIR 1982 SC 1293 etc-

23. Atticle 136 does not confer a right to appeal at all. lt only confers a right

to apply for a Special Leave to Appeal vide Bharat Bank v. lts Employees, AIR
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1950 SC 88. lt is for this reason that a dismissal of an SLF,does not amount to
merger of the order of the High Couft or the Tribunal u,ith the order of the

Supreme Court. The Supreme Couft can reject an SLP without even going into
the merits of the case e.g. if it believes that the matter is nof so senbus as fo
require consideration by the Supreme Couft or for any other reasons.

24 0n the other hand Secfion 35t Dro vides a reoular font ofa al. Hence
if an aDDEal under Section 35L is dlsrnrssed bv f e SUprene Coutt, whether bv
oivinq reasons or without qivino reasons in either case. Th doctine of meraer
will aoo V and the iudoment of the Hioh Court or Tibunizl will merqe into the

iudqment of the Supreme Cour7. Hence in our opinion the judgment of the

Supreme Court dismissing the appeal against the order of the CEGAT is
binding on us.

11 ln view of the foregoing, I find that interest cannot be charged on the levy of

IGST in the absence of any provision in the customs Tariff r\ct authorizing the same.

Consequently, the interest recovered in the present case is withou: legal authority and cannot

be retarned by the department; it must be refunded to theAppellant. Therefore, the impugned

order rejecting the Appellant's refund application is unsustainable and is hereby set aside.

12 Accordingly, I set aside the impugned order and allow the appeal filed by the

Appellant by way of grant of refund as claimed by them.
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