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q-{ Yfr c€ E{ft h ff-ff irfr,r h frs tw t ff qrff t ffi ar+ 16 vr0 Aqr trqr t

This copy is granted free of cost for the private use of the person to whom it is issue

mrrt-6 srftAaq rs,ez ft ET<r 129 ff ff 1r1 lqqr rtcilB-o + q$r ffituc effi +

qrq-d t qq-;s { frtt qft rs qrtcr t qc+ s} qr6 r6{s rccr il at qe ar?n ff rrfr ff
e-rfre t s q-fr+ + si<( qr< sftszfts cR-q tqr+fi drfrrt1 , ft6 {rrcq, trrqq Qqml

{iF< qnt, T€ ffi fr 5-d-tq"r qrt<r rq-c w r+n Q.

Under Section 129 DD(1) of the Customs Act, 1962 (as anrended), in respect of the

following categories of cases, any person aggrieved by this c'rder can prefer a Revision

Appljcation to The Additional secretary/Joint secretary (Rev sion Application). Ministry

of Finance, (Department of Revenue) Parl,ament Street, New )elhi within 3 months from

the date of communication of the order.

ffifur qqfur qtcl/order relating to :

trs + sq t ryfiF-d art qrq.

any goods imported on baggage

qrco t qrq r-d frd t( Fffi <rfl t iirr rcr Afr-n qr<il t rrai; .r<q qrt c( sflt q rrq

qrq qr sfi rr<q Frrt q< s-ilt wt h Rc qtft-d qrm s(ft q cti c-( qI s:g q<rq Frrc q(

Tflt qq qrq ff qmr fr qEft-d rnr t tft fr.
any goods loaded in a conveyance for importation into India, l)ut which are not un loaded

at their place of destination in India or so much of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short

of the q ua ntity req uired to be unloaded at that destination.

ftqr{6 ir&ft{r*, 1962 h ifs{rq x tqr wh qd-n crrs rc fffi + d-{d {rq, 4rcff #
iffi{,ft

Payment of drawback as provided in Chapter X of Customs Acr:, 1962 and the rules made

thereunder

Sa-0qur qrA-fi q7 6za6 ffi t frfrEE vrsq i rqr nc;n il.n ffi qdfd s-fffi qiq

ft q'rqrft dr< rs h erc ffifu{ rrrrqm dqc A} qGq ,

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(6) +tE ff \r€,1870 i- r< i.6 {tqff :. h erfft Fsm.d ftc rq sr{ff( q{ qr?cr ft a cftci,

ffi q.d vfr t r+rs t* fi qrqrdq get ftre q-,n t{r s'rQtf

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

rescribed under Schedule 1 item 6 of the Court Fee Act, 1870

d

p

,,\
,L:

rq-a Ewr+fr t qcr{r rm ae uG{I fi a xfrqi, cRd
4 copies of the Order- in-Orig inal, in addition to relevant documents, if any

$tq!rhRqara-fifiavftqt
4 copies of the Application for Revision

(s) $+tftrrT qTaE-{ srr( s'd + frq mru-6 eftfr{rq, 1952 (qfi d{ifu9 i ffifrfi(frqq<fi-<,
fts,E s,s-d dr< AfrE {fr } cftE i' :r$r qrm t t t. 2sg7-15q9 fr tt qr{qr 8.1000/-(6cg \rfi (sR
qr* ), ftcr fr qrq{rfr, tw<fue 5'rrr< h vqrFrfi q-dr{ fi.ql{.5 ftt xfrtci. cE{q, qtrn rrqr qrq,

{,ncr .rrr (g ft (rRI dtt scg \rfi Errq fi srfr rq t fr tfr 6-s h 5c i 6. 2 oo/- qt< qft qrt qre * qB-6,

AAfts*6ct{.1ooo/-
(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,OOO/- (Rupees one thousand only) as :he case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee

prescribed in the Customs Act, 1962 (as amended) for filin'J a Revision Application. If
the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or

less, fees as Rs.2O0l- and if it is more than one lakh rupees, the fee is Rs.1000/-.

rE {-. z + qff{ {F{ qrc-fr h EIontT srar fic-d + qrd;s t Aaff qfu qs qAcI fr cr{d

c-ffis s'Tf,r A d'+ m{r{6 srBfrqq rgez fi qm rzs g (L) + qd-n st{ ff.q.-s fr

mrrqf6, il*q s-sr< 1-6 drt t{I +t qftq cB-ror t c-q{ fi'lftfutr ci 'rt afi-q fi ffit

I

l
-'r,,

..,

4.

)
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mqr5<, qBfr{q, 1e62 {l Enr 12e g (6) + q#{, ff{rycfi qfrfr{rq, rgez ff fi<t 12e

c (1) * q6-{ qfi-{ * qm ffituc grn dw 6* rG<-

Under Section 129 A (6) of the Customs Act, 1962 an appea I under Section 129 A (1) of

the Customs Act, 1952 shall be accompanied by a fee of -

qfi-{ t (qfud crq-n + q-dl nffi ftcr{-6 cfutrrft Erc qi?n rqr g* drt ;{rq (qr wnqt

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

nqq g s<fu"d qrrn f r{i Grtri fiqr5o qffi ilrr Ti?n rrrr {6 dk qre qr rFn

rrcr {T ff <+c qtq i{Tq 6cg t cfd A tfr-{ nqt Yqrq tlTq + qBt n t fr; qiq fwn

EW

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

q+{ t (Rfu-d rrrfr i qd frrfr {trt'{ot qffi Errr {iTr rFn {6 dl< qrc irrn IFn

rrqr tir ff (6q rsRr iTrq Fqg t cEF A fr; <s Ewn (cg.

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

rq 3{A{r } ft64 3rftIfior * qrq+, qii rrrr Tis: * %l o rrar r-iri s., c-FJ $6 Tr cffi r'"i E-c ft{r? i *. qr zz + ," lo 3ra r'zi q-r, rar

+{fr € E-{rE t t, 3{+{ rsT qrr{rn I

,qn appeal against this order shall lie before the T

or duty and penalty are in dispute, or penalty, w

ssq'EfrTcft Er(r 129 (q) + q-fft( qffc Yrfurq *rqgErq-(s-+fi qrtfi.ri- G0+rqtcr*frqcr
rdffifrlSul-ti iftqqrRffiqqqiq-{hfrqfts .rqiIftm: - qir+r G) qfiq qr qrt<< qr rr r-tqrrt+

tfrqEr+<qr+fi hvrqfitqtqstmr {-c'6 ffIffitrAi qftq.

Under section 129 (a) of the said Act, every ap plication made before the Appellate Tribunal-

(a) in an appea I for grant of stay or for rectifacation of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

ribunal on payment of l.0o/o of the duty demanded where duty

here penalty alone is in disPute.

(r,dl

t'

aj

In respect of cases other than these mentioned under item 2 a

aggrieved by this order can file an appeal under section 129 A(1) of the Customs Act,

1g62 in form c.A.-3 before the customs, Excise and service Tax Appellate Tribunal at

the following address :

bove, any person

Customs, Excise & Service Tax Appellate
Tribunal, West zonal Bench

Swgm, iliftq sicrc gw a *rr +r

3rFtrfiur, qFffi ffiq +6

3r.ftft-q

znd Floor, Bahumali Bhavan,

N r. G ird har Naga r Bridge, Asarwa,

Ahmedabad-380 016

qeft rifr-{, q-S{rft r+<, e+-e fittrcflrr fq,
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M/s Satkul Enterprises Ltd, Plot No. '124, Sub Plot No. 03, B/s. Rajni Estate,

Rakhial, Ahmedabad - 380 023 [hereinafter referred to as'the Appellant'] has filed this

Appeal against O-l-O No 68/ADCA/MlO&N2023-24, dated 0i1.06.2023 (hereinafter

referred as 'the impugned order') passed by the Additional Conmissioner, Customs,

Ahmedabad (hereinafter referred as'the adjudicating authority').

2. Facts of case, in brief are that Appellant had filed 11 Bill of Entry mentioned

in Table-A for clearance of goods i.e. "Cobalt Base Bare C;ast Rods" for Home

consumption at the ICD Khodiyar.

Table-A

alleged Total

Duty demanded

@ 10%BCO

[8Ct,+SwS+IGST]

7

L,t;o,o2,601

2.1 Appellant has declared classification of Goods under CTH 81052010 of the

First Schedule of Customs Tariff Act, 1975 attracting Basic Custorrs Duty @ 2.5 o/o. The

Appellant had availed benefit of the exemption under Notification No. 50/20'17-Cus (Sr.

No. 3094) and paid duty @ 2.5 % Adv. The Bills of Entry in question were assessed by

Faceless Assessment Group and cleared by Officers. The imported product later on

appeared to be a finished product not classifiable under CTH 81052010 and also

appeared to be Article of Cobalt attracting duty @ 10 % BCD. The proper Customs

officers have not accepted declared classification and issued SrlN dated 06.01 .2023

proposing to change classification of goods from declared CTH 81052010 to proposed

CTH 81059000 with proposals to recover differential duty Rs. 47,14,3411- with interest,

redemption fine and penalties as mentioned in SCN dated 06.01 .2023. The Appellant has

objected proposals in SCN dated 06.01 .2023, filed interim reply asking for copies of

documentsi information and the cross examination. However, adjudicating authority has

passed impugned order ex-parte, changed classification of goods from declared CTH

81052010 to CTH 81059000. The impugned order has confirmecl differential Customs

Duty of Rs.47,14,3411- with interest and imposed Redemption F:ine of Rs.4,50,0001

under Section 125 (1) of the c , 1962 and Penalty of Rs. 4,50,000/- under

tr

I

Bill of Entry

date

Total

Qtty

lKcsl

Total

Assessable

Value

Rs.

Total

Duty paid @

2.5 % SCO

Rs.

1 3 5 5

I

2

J

4

5

6

7

8

9

l0
ll

2501177

34419s6

387s4t4
4320824

4484321

s293553

5867989

64lL626
7381329

796t0t5
8 r 95089

25-0t-2021
05-04-202t

08-05-202 r

15-06-2021

28-06-2021

03-09-2021

l6-t0-2021
26-n-2021
05.02.2022

22.03.2022

08.04.2022

15,600 44,42,672 1,02,88,260

Total 15,600 4A,42,672 t,o2,8a,260

Differential

duty ordered

to be recovered

Rs.

8

47,t4,34L

#
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ORDER-IN-APPEAL

Sr

No.

Bill of Entry

Nos

2 4

1,r;0,02,601 47 ,L4,34L
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4. Personal hearing in the matter was held on 23.04.2025. Shri P. P. Jadeja,

Consultant and Shri Kulbir Singh Bagga, Director of Appellant firm appeared for the

personal hearing. They reiterated submissions made in Appeal, filed synopsis and

argued during the personal hearing. They also stated that impugned order is passed on

assumptions and presumption. lt is not sustainable in law in absence of the evidence for

change of classification. Revenue has not discharged the burden cast on it for changing

the classification. Classification is changed to CTH 81059000, as it attracted higher duty

@ 10% Adv. The differential duty of Rs. 47 ,14,3411- confirmed with interest, Redemption

Fine and Penalties imposed are not justified/sustainable in this case. They requested to

set aside differential duty demands, interest, R/F and penalties as well as to allow their

appeal with consequential reliefs, in the interest of justice.

5. I have carefully gone through the Appeal Memorandum as well as records

of the case and submissions made on behalf of Appellant during hearing. The tssues to

be decided in this Appeal are whether the impugned Order passed by adjudicating

authority is legal and proper or othemise for changing classification and for d ifferential

duty demand with interest, R/F and penalties.

5.1 Being aggrieved, the Appellant has filed the present appeal on 09.08.2023.

ln the Form C.A.-1, the date of communication of the Order-ln-Original dated 08 06.2023

has been shown as 15.06.2023. Thus, the appeal has been filed within normal period of

60 days, as stipulated under Section 128 (1) of the Customs Act, 1962. The Appellant

has paid Rs. 1 3,1 8,706/- under protest, towards the confirmed Customs Duty of Rs.

47,14,3411-, thereby fulfilling the requirement of pre-deposit of filing the appeal as

envisaged underthe Section 129Eot the Customs Act, 1962. As the appeal has been

filed within the stipulated time-limit and with the mandatory pre-deposit, it has been

admitted and being taken up for disposal on merits.

The Bills of Entry wise clarification by Appellant on 1'1 disputed Bill of Entry is in

dtq
4

Table-B

Bill of Entry

No

Sr

No

Clarification/comments on clearance

Ei#v;f20

Section 112 (a) (ii) and Penalty of Rs. 4,00,000/- under Section 114AA of the Customs

Act 1962.

3. Being aggrieved with the impugned Order changing classification and

against Order of recovery of differential duty of Rs. 47,14,3411- with interest, Redemption

Fine and Penalties, the Appellant has preferred this appeal on various ground as

mentioned in the grounds of Appeal.

PERSONAL HEARING:

DISCUSSION & FINDINGS:

Table-B as under.

;l

Bill of Entry

date
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Department had carried out necessary inquiry, examination of goods was

done, samples were drawn on 06-02-2021 vide Test Memo No. 1567

dated 06-02-2021. Test Reports were received. Then, goods were

released on duty @ 2.5 % as claimed by the Appellant !n the self

assessment roceSs

FAG raised query dr.29/0612021 that "(2) wh) the B/E may not be assessed

by changing the CTH fiom 81052010 to 81059000". Accordingly the

appellant had submined their reply and FAG in their reply/query no. 4 dt:

Ol/07/2021 had written "regarding classilication based on importer

explanation there is no objection" and qurry was also raised for the

valuation ofGoods, but on clarifications ofAtlpellant,

assessment ofgoods was finalised under CTH 81052010. Self-Assessment

was acc d and were cleared on custcms dut 2.50% ADV

Bill of Entry at Sr. Nos 6 to 7 were cleared ba;ed on the documents/reports

for previous Bill of Entry without any funher ,)bjection by proper officers.

Query was again raised for CTH 81052010, which was replied by

Appellant vide letter No. sEL/2122lcusToMs/QUERY/006 dated 03-12-

2021. Considering reply, assessment finalised under CTH 81052010 and

goods were cleared @ 2.5'/. BCo.

Two orders on same Bill of Entry can not be su stained inlaw. CA-1 Appeal

Sl49-69lCUSlAHDl2022-2f against speaking Order NO.

I 8/DC/ICDnMP/SATKUL12022 dt. 25-03.2022 passed by Deputy

Commissioner of Customs, tCD-Khodiyar is unconfirmed views of
individual officer under challenge in judicial process, wherein it is not

sustained vide O-l-A No. AHD-CUSTM-00o APP-388-2023-24 dated l9-
0l -2024 issued by Commissioner (Appeals), I'hmedabad with directions to

AC, ICD lor liesh examination of submissionr' ofAppellant and issue fiesh

order following principles of natural j ustice aml legal provisions considering

all relevant facts and submissions made by A.ppellant, which is pending

decision as oftoda

ll 8195089

Two orders on same Bill of Entry can not be sJstained in law. Re-Assessed

differential duty was paid "Under Protest" an(, Appeals against these 2 Bill
oI Entry were filed, wherein vide O-l-A No. \HD-CUSTM-000-APP-633

to 634-2022-23 dated 31,03.2023 issued by Commissioner (Appeals),

Ahmedabad such Re-assessment is not sustain(id with directions to AC, ICD

for fiesh examination of submissions of Apl)ellant and issue fresh order

following principles of naturaljustice and legal provisions considering all

relevant facts and submissions made by Appellant, which is decide in

remand Order NO. 2 l/DC/ICD/IMP ISATKUL/2023 dated 3 l-10-2023

passed by Deputy Commissioner ofCustoms, ICD-Khodiya.

CA- I Appeal 5/49-400/CUS/AHD/2022-23 against OIO dated 3 I - l0-2023

i1 ).

+31

I 2507777 25-O1-2021

2 3447956 os-o4-2021

3 08-05-2021

4

3875474

4320824 75-06 2027

5 4484321

6 s293s53 03-09-2021

7 5 867989 16 10-2021

8 6411626 26-tt-2021

05.02.20229 7 381329

10 79670t5 22.03.2022

0,t.04.2t22

+
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Bill of Entry at Sr. Nos 2 to 4 were :leared on the basis of
docu ments/reports for the Bill of Entry No. 2501177 dated
75-OL-2O21without any further obje,:tion by proper officers.

28-06-21)21

is oendins decision in CA-l ApDeal.

6. lt is observed that the Appellant imported goods described as "Cobalt Base

Bare Cast Rods" of various sizes (GLC06 and GLC021 - 3.2 MM x 1000 MM / 4.0 MM x

1000 MM), as detailed in the documents submitted. The Appellant classified the goods

under CTH 8'10520'10. These goods are "freely importable" into lndia, and there is no

dispute regarding the description, quality, quantity, or value of the imported goods in

question. The sole issue in dispute pertains to the classification of the goods-whether

they fall under CTH 81052010 as claimed by the Appellant, or under CTH 81059000 as

held in the impugned order. lt is important to note that there is no clisagreement regarding

the four-digit classification of the goods under Chapter Heading 8105. For reference, the

relevant entry under Chapter 8105 is reproduced below:
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Description of goods unlt BCD

8105

810520 - Cobalt mattes and other intermediate
products of cobalt metallurry; unwrought
cobalt; powders :

5 o/o

8105 20 10 -- Cobalt mattes and other lntermediate
producta of cobalt metallurgy

Ko 2.5%

4105 20 20 --- Coba-lt unwrought Ks 5 o/o

8105 20 30 --- Powders Ks 5v"
8105 30 00 - Waste and scrap Kg
8105 90 00 - Other Kg lO Yo

xx Effective rates of Basic Customs duty revised @ 2.5% vide entry No. 39OA inserted in

Notification No.50/2017-Cus vide Notification No. 25l2019-Cus., dated 06-07-2019.

6.1 lt is evldent from the case records that the Appellant entered into a Sales

Contract with an overseas supplier for the import of "Cobalt Base Bare Cast Rods" of

various sizes, under agreed terms and conditions, treating the goods as intermediate

products. The agreement between the Appellant and the supplier is reflected in the

proforma invoices submitted along with the Bills of Entry, which were filed on a self-

assessment basis with payment of applicable Basic Customs Duty (BCD) at the rate of

2.5o/o on the declared transaction value. The goods were cleared during the period from

25.01.2021 to 08.04.2022. Subsequently, a Show Cause Notice (SCN) bearing No. F.

No. Vlll/10-40/lCD-Khod/O&A/HQ12022-23 dated 06.0'1 .2023 was issued, proposing

recovery of differential Customs Duty amounting lo 147,14,3411- under Section 28 (1) of

the Customs Act, 1962, along with interest under Section 28AA of the Act. The SCN also

proposed imposition of Redemption Fine and Penalties. The Appellant has paid an

amount of t13,18,706/- towards the differential customs duty, under protest.

6.2 The Adjudicating Authority has passed the impugned Order-in-Original No.

68/ADCA/M/O&N2023-24, dated 08.06.2023, wherein the following orders have been

issued:-

Rejected the declared classification of Bare Cast Rod of Cobalt imported by

the said importer under 06 Bills of Entry as detailed in Table B of para 6 to
the said SCN under Customs Tariff Heading No. 8105 2010 of the First

Schedule of the Customs Tariff Act, 1975;

Classified imported goods, i.e. "Cobalt Base Bare Cast Rod" under Customs

Tariff Heading No. 8105 9000 of First Schedule of Customs Tariff Act, 1975;

Ordered that the imported goods, i.e. "Cobalt Base Bare Cast Rod" covered

under 06 Bills of Entry as per Table B of para 6 to the said SCN above
ported by the said importer M/s. Satkul Enterprises Ltd, should be

sessed toduty@ 30.980% (B C.D@ 10% + S.W.S. @ 1% + I G.S.T. @

(3{

E ffi
&b

IE

TE ) under C.T.H, 81059000 and accordingly, confirmed the demand and

ered to recover the total amount of differential Custom duties amounting

Seven Lakh Fourteen Thousand Three,?l:1 to Rs. 47,14,34'll- (Rupees Forty

Page 7 of 20

CTH
COBALT MATTES AND OTHER
INTERMEDIATE PRODUCTS OF COBALT
METALLURGY; COBALT AND ARTICLES
THEREOF, INCLUDING WASTE AND SCRAP

Kg

5Yo

iii.
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Hundred and Forty One only ) under Section 28 (1) of Custom Act, 1962 by

denying the benefit of Sr. No. 390A of Notification No. 50/2317-Cus. Dated

30.OO.2017. He appropriated differential Custom duty anrounting to Rs.

13,18,706/- (Rupees Thirteen Lakh Eighteen Thousand Sev,-'n Hundred and

Six only) already paid under protest by the Appellant against the said

confirmed Custom Duty Rs. 47 ,14,3411-.

Ordered confiscation of the total quantity of 15,600 Kgs. of said imported

goods Cobalt Base Bare Cast Rod imported by the saicl Appellant and

covered under 11 Bills of Entry as detailed in Table B of pzrra 6 to the said

SCN having declared value of Rs. 4,84,26,729l- (Rupees Four Crore Eighty

Four Lakh Twenty Six Thousand Seven Hundred and Twenty Nine only)

under Section '1 1'1 (m) and Section 1 11(o) of Customs Act, '1962 for the act

of willful mis-statement and intentional suppression of facts with regard to

classification of the said goods by way of submitting false de,:laration leading

to unlawful, illegal and wrong availment of concessional duty benefit under

Sr No. 3904 of the Notification No. 50/2017-Cus Dt.30.(16.2017. As the

goods were not available physically for confiscation, lre allowed the

Appellant to redeem the same on payment of redemplion fine of Rs.

4,50,000/- (Rupees Four Lakh Fifty thousand only) under S,-'ction 125 (1) ot

the Customs Act, '1962 in lieu of confiscation.

Ordered to recover the interest at an appropriate rate as applicable, on the

Customs duty confirmed to the tune of Rs.47,14,341/- from the Appellant

under Section 28AA of Customs Act, 1962.

lmposed a penalty of Rs. 4,50,0001 (Rupees Four Lakh fifty Thousand only)

on the Appellant in terms of the provisions of Section 1'2 (a) (ii) of the

Customs Act, 1962,

lmposed a penalty of Rs.4,00,0001 (Rupees Four Lakh only) on the

Appellant in terms of provisions of Section 114 AA of Customs Act, 1962

6.3 lt is observed from the impugned Order-in-Original Cated 08.06.2023 that

the Appellant submitted interim replies to the Show Cause Nlotice on 15.05.2022'

22.05.2023, and 01.06.2023. A brief summary of the said inter m replies is provided

below:-

(i) At the out set they have already denied all allegations nrade in the SCN. They

have not mis-declared goods imported under 11 Bills of Entry in question filed.

There is no intentional suppression of facts with regard to classification of the

said goods by way of submitting false leading to unlarrful, illegal and wrong

availment of the duty benefit under Sr. No. 39OA of No'ification No. 50/2017-

Cus. Dt.30.06.2017, in order to pay less customs duty 1o Govt. They strongly

ob.iect to such a wild allegation without any such evidences.

They desire to participate in adjudication and make/ lile written submission

against SCN and also seek opportunity of the personal frearing. However, they

require some documents. They will also require crol;s examination under

Section 1 38B of Customs Act, 1962 of all those officers who had examined/

assessed Bill of Entry, cleared goods and of Chartered :ngineer Shri Bhasker

G. Bhatt who has issued certificate No. BB/B-15.2l22lSEukhodiyar dated

,lr-

(

-{t +

+
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19.02.2022, which is also relied upon in this SCN for demanding differential

duty.

(iii) Speaking Order No. '18/DC/ICD/|MPISATKVU2022 dated 25.03.2022'for Re'

Assessment Order in Bill of Entry No. 7381329 dated O5.O2 2O21 is unduly

relied upon for the SCN. They bring to notice that they have already flled an

Appeal before Commissioner (Appeals) Customs Ahmedabad on 29.04.2022

against the said order dated 25.03.2022. Therefore, SCN may not be decided

till final outcome of their Appeal.

(iv) They desire to participate in adjudication and make/file written submission

against SCN and also seek opportunity of the persona-l hearing. However, they

requested copies of following documents and also information as shown below.

a) Test Memo for drawing samples drawn by customs of imported goods

b) Test Result of samples drawn & received by Customs for the said goods

c) Copies of evidence relied upon for changing classification of goods

d) Copy of other documents/literature etc. relied upon in this SCN for changing

classification of goods and demanding differential duty

e) NIDB data in respect of CTH No 81052010

(v) They also desire that they may be allowed some more time to file reply to this

SCN and opportunity of Personal Hearing after final outcome of their Appeal'

6.4 The Appellant has submitted that the impugned order dated 08.06.2023,

specifically in Para 20.3, notes that the Appellant was provided with the Test Memo' test

results of the samples, and NIDB data as requested. However, as per the Appellant's

contention, in respect ol Bill of Entry No. 2501177 daled 25.01.2O21, the proper officers

of Customs had carried out due inquiry and physical examination of the goods. Samples

were drawn on06.02.2021 via Test Memo No. 1567 dated 06.02.2021 , and the Test

Results were received. Based on this, the goods were released on payment of Basic

customs Duty (BCD) at the rate of 2.5%, under the declared classification cTH

81052010. The Bills of Entry at Serial Nos. 2 to 4 (as referred in Table-B) were cleared

based on the reports and documents related to Bill of Entry No. 2501177, without any

further objection raised by the officers. For Serial No. 5 (Bill of Entry No. 4484321 dated

28.06.2021), the FAG Group raised a query on29.06.2021 questioning why the B/E

should not be assessed under CTH 81059000 instead of CTH 810520'10. The Appellant

responded, and FAG, in its response dated 0'l .07.2021 (Query No. 4), clearly recorded

,,regarding classification, based on importer explanation, there is no ob.lection." A

valuation query was also raised, which the Appellant addressed, and the assessment was

finalized under CTH 81052010 with duty paid aL2.5% BCD. Bills of Entry at Serial Nos

6 and 7 were similarly assessed and cleared without further objections, based on prior

documentation and reports. For Serial No.8 (Bill of Entry No.6411626 dated

26.11.2021), a classification query was again raised, to which the Appellant responded

tter No. SEU2122ICUSTOMS/QUERYiO06, dated 03.12.2021 . Afler considering the

e assessment was finalized under cTH 81052010 and the goods were cleared

ent of BcD at 2.50/o. Regarding Serial No. 9, the Appellant contends that two

orders on the same Bill of Entry are legallx unsustainable. cA-1 Appeal No.

-\u-,\--,- l\ ,--. Page 9 of2011
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S/49-69/CUS/AHD|2022-23 was filed against Speaking Order No. '18/DC/|CD/|MP/

SATKUU2022 dated 25.03.2022, passed by the Deputy Commissioner of Customs, ICD-

Khodiyar. That order, being an unconfirmed view of an individual officer, was set aside

vide Order-in-Appeal No. AHD-CUSTM-000-APP-388-2023-24,dated 19.01 .2024bythe

Commissioner of Customs (Appeals), Ahmedabad. The matter uras remanded for fresh

examination with directions to follow principles of natural justice arrd legal provisions, and

a decision is pending. Similarly, for Serial Nos. 1 0 and 1 'l , the Appellant has contended

that multiple orders on the same Bill of Entry cannot be upheld in lew. Though reassessed

differential duty was paid "under protest," the related appeals (O- -A Nos. AHD-CUSTM-

000-APP-633 and 634-2022-23 dated 31.03.2023) resulted in tl'e reassessment being

set aside with directions for fresh adjudication. Consequentll,, Remand Order No.

2l|DC|ICD|IMP/SATKUL/2023, dated 31.10.2023 was passed. Tl'e Appellant has further

contended that the proper procedure adopted for sampling in the r:ase of Bill of Entry No.

2501177, dated 25.01.2021 was not followed consistently in sutrsequent Bills of Entry.

The methodology for drawing and testing samples was not ur iformly applied by the

officers. Additionally, the Appellant requested the NIDB data related to CTH 81052010.

However, the adjudicating authority only provided data for CTH 81059000. The Appellant

later obtained the relevant CTH 81052010 data through an 1Tl application, which

confirmed that various Bills of Entry were finalized and cleared with duty paymenl at2.5o/o

under the declared classification of CTH 81052010. Thus, the adjudicating authority not

only failed to supply relevant documents and data but also did not follow the prescribed

legal procedures for sampling and evidence collection. Furthermc,re, the impugned order

was passed without granting the Appellant the opportunity for cross-examination or

invoking Section 13BB of the Customs Act, 1962. No independent or new evidence has

been adduced by the Department to justify reopening the finalized assessments. The

Appellant strongly asserts that the impugned order is based on assumptions and

presumptions, which are impermissible under settled legal principles. The order,

therefore, deserves to be set aside in the interest of justice.

6.5 lt is a well-settled principle of law that a Show Cause Notice (SCN) forms

the foundation for any proceedings involving the recovery of duty. lt is equally established

that, rn order to initiate such proceedings, the investigating aut hority must bring forth

evidence on record, consolidate all allegations against the assessee, and clearly

incorporate them within the SCN. This ensures that the assiessee is given a fair

opportunity to respond and defend the case, in accordance with .he principles of natural

justice. Orders passed ex-parte, based merely on assumptions and presumptions, do not

withstand judicial scrutiny under settled law. The impugned order ras failed to adequately

consider material facts and legal requirements before reaching its conclusions. There are

evident violations of the princlples of natural justice at multiple stages of the proceedings.

Consequently, the impugned order is vitiated ab initio and deseves to be set aside on

grounds of gross procedural impropriety and denial of fair opportunity to the Appellant.

66 I find that in this case, SCN is based on (1) Chartered Engineer Certificate

Ref No BBIB-15.2l22lSEUKhodiyar d 22022 by Shri Bh;:sker G. Bhatt (2) Order
). ts),

/b
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No. 18/DC/lCD/lMP/Satkul/2022 dt. 25.03.2022 passed by Deputy Commissioner of

Customs, lCD, Khodiyar in Bill of Entry No. 7381329 dated 05.02.2022.

6.7 lt is observed that for above (1) Report No. BBIB-1s.2l22tSELlKhodiyar

dated 19.02.2022 given by Chartered Engineer Shri Bhasker G. Bhatt, relied upon by

adjudicating authority, it shows that:-

"COBALT BASE BARE CAST ROD' are finished end product suitable for
the usage as a welding rod and has direct application as a Welding Rod".

6.8 However, the Appellant has submitted that the Chartered Engineer (CE),

Shri Bhasker Bhatt, relied upon an article from the "Alibaba" website to form his opinion.

It is contended that Shri Bhatt did not consider the full content of the said article. ln

support, the Appellant has placed on record the complete version of the online article,

which provides additional details regarding the nature and use of the goods The article

clearly describes that the goods are used in the manufacture of valves, seal inserts,

rotating sealing rings, drill head cutter edges, etc., and further confirms that the "Cobalt

Base Bare Rods" are intermediate products. The Appellant has consistently declared the

goods as "Cobalt Base Bare Rods," which are industrial intermediate goods used by

downstream manufacturers in the production of final products. The opinion of the CE

stating that the product is suitable for use as a welding rod does not necessarily imply

that it is classifiable as an "Article of Cobalt" under CTH 81059000. The presence of such

an application does not negate the classification under CTH 81052010. lt is submitted

that the CE's opinion is not adverse to the Appellant per se; rather, it has been incorrectly

interpreted by the adjudicating authority to justify reclassification from CTH 81052010 to

CTH 81059000. Furthermore, the CE's reportdated 19.02.2022 has been retrospectively

applied to import transactions from the period 02.05.2020 to 11.12.2020, which is

lmproper and untenable. As per established legal procedure, samples for testing should

be drawn and examined contemporaneously from each disputed Bill of Entry where there

is a reason to suspect misclassification or duty evasion.

6.9 Further lt is also observed that Appellant has on its own, after clearance of

goods of Bill of Entry dated 05.02.2022, obtained and produced another opinion with

physical verification of goods by another independent Chartered Engineer Shri Atanu

Kundu, which shows that :-

"l am of the opinion that the Cobalt Base Bare Cast Rod is an intermediate

product of cobalt metallurgy . . . .. .."

6.10 I also find that Appellant has also produced another Report of the same

Charter Engineer Shri Bhaskar G. Bhatt given to Commissioner Customs at ICD-Khodiyar

0-03-2024 in import of "Cobalt Base Bare Cast Rod" imported by M/s P J SUROTIA

the similar goods, which shows that :-

ese imported Cobalt Base Bare Rods are an intermediate phase,

ause the application of these Cobalt based alloy rod is to offer hardening

n the surface by Tungsten lnert Gas (TIG) brazing process. "
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6.1 1 ln addition to the three separate and independen'. reports submitted by

Chartered Engineers in support of the Appellant's case, it is noted that the Appellant has

contended that the term "lntermediate Goods" is not defined under the Customs Act or

associated Rules. However, general references-such as those available from publicly

accessible sources like Google-describe "intermediate goods" as products used in the

production of final or finished goods, also known as consumer gcods. For example, salt

may be classified as an intermediate good when used in food manufacturing, while also

being a finished product when consumed directly. lntermediate go,rds are typically traded

between industries for further processing, resale, or incorporation into other products.

These are also commonly referred to as semi-finished goods, as ttrey serve as inputs that

form an integral part of the final product. The classification of the subject goods as

intermediate in nature is consistent with this understanding and supports the Appellant's

claim regarding their intended industrial use.

lntermediate goods are products that are used in the production process to make other

goods, which are ultimately sold to consumers.

The intermediate goods are sold industryto-industry for resale or to produce other

prod ucts.

lntermediate goods are typically used directly by a producer, sold to another company

to make another intermediary good, or sold to another company to make a finished

product.

When calculating GDP, economists use the value-added apprcach with intermediate

goods to guarantee that they are not counted twice-once when purchased, and once

when the final good is sold.

lntermediate goods are vital to the production process, which is why they are also

called producer goods. lndustries sell these goods to each other for resale or to

produce other goods When they are used in the product on process, they are

transformed into another state.

There are typically three options for use of intermediate goods. A producer may make

and use their own intermediate goods. The producer may also produce the goods

and then sell them, which is a highly common practic€) between industries.

Companies buy intermediate goods for specific use in creating either

secondary intermedrate product or in producing finished good. lnevitably, all

intermediate goods are either a component of the final protluct or are completely

reconfigured during the production process.

Page 12 of20

There are many intermediate goods that can be used for mulliple purposes. Steel is

an example of an intermediate good. lt can be used in the c;onstruction of homes,

cars, bridges, planes, and countless other products. Wood is used to make flooring

and furniture, glass is used in the production of windows and eyeglasses, and

precious metals like gold and silver are used to make decora:ions, housing fixtures,

and jewelry. lntermediate goods can be used in production, but they can also be

consumer goods. How it is classified depends on who buys it lf a consumer buys a

bag of sugar to use at home, it is a consumer good. But if a manufacturer purchases

t, -v'
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sugar to use during the production of another product, it becomes an intermediate

good.

6.12 Therefore, in the facts and circumstances of this case, the Chartered

Engineer,s opinion dated '19.02.2022, as relied upon by the adiudicating authority, loses

its evidentiary value. The report has not been subjected to cross-examination during the

proceedings, thereby violating the principles of natural justice. Furthermore, the samples

were not drawn in accordance with the prescribed legal procedure, and the findings have

not been accurately interpreted. lt is well established that any expert opinion, including

a chartered Engineer's report, must be corroborated through proper evidentiary

procedures, including the right to cross-examine, as envisaged under Section 1 3BB of the

customs Act, 1962. ln the absence of such procedural compliance, the report dated

19.02.2022 although not conclusively adverse to the Appellant cannot serve as the sole

basis for raising a demand for differential duty. Hence, reliance on this report for

sustaining the duty demand is legally untenable.

The Settled law also is that classification of goods in question can be

!*
(*
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considering various factors including the following aspects:-

6.13 with regard to (2) speaking order No. 1B/DC/lCD/lMP/Satkul/2022, dated

25.03.2022 issued by the Deputy Commissioner of Customs, lCD, Khodiyar in connection

with Bill of Entry No. 7381329, dated 05.02.2022, it is submitted that this order constitutes

a Record of Unrelied Document (RUD) and cannot be treated as valid "evidence" in the

present case. The said Speaking Order reflects the unapproved, individual opinion of a

single adjudicating authority and is currently under judicial challenge. Significantly, this

order has not been sustained in appeal. Vide order-in-Appeal No. AHD-CUSTM-000-

APP-388-2023-24, dated 19.01.2024, issued by the Commissioner of Customs

(Appeals), Ahmedabad, the aforementioned speaking order was set aside and the matter

remanded to the adjudicating authority for a fresh decision. The directions specifically

required re-examination of the Appellant's submissions and issuance of a fresh order in

compliance with the principles of natural justice and applicable legal provisions. The

remanded matter remains pending as of this date. lt is a well-settled legal position that

the views expressed by an individual officer in an adjudication order do not have any

binding or evidentiary value unless upheld by the appropriate appellate forums, including

the Hon'ble Supreme Court, in the hierarchy of judicial review. The reliance placed by the

adjudicating authority on such untested and one-sided RUDs, including the above

speaking order and the chartered Engineer's Report, undermines the evidentiary

foundation of the impugned order. ln the absence of any credible and substantiated

evidence to support the allegations made against the Appellant, the charges remain

unproven on merits. Accordingly, the impugned order, being based on inconclusive,

unverified, and procedurally flawed documents, cannot be sustained in laf and is liable

to be set aside.

v:
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(a) HSN with Explanatory Notes provide safe guide for interpretation of an

entry for classification.

lmportance to be given to the Act, Rules of lnterpretation of the Tariff

Functional utility, design, shape and predominant uljage have also to be

taken into consideration

How the product is known in the market and its actual use will also be a

relevant factor to be taken into account.

(b)

(c)

(d)

7.1 lt is observed that the Hon'ble Supreme Court in CC,c- v. D.L. Steels - 2022

(381) E L.T 289 (S.C ) has categorically held that when the levenue disputes the

classification declared by the assessee, the burden of proof lies on the Revenue to

establish that the goods in question fall under the classificatiott claimed by them. ln

matters of classification, several key factors must be considered: the nature of the

product, its composition, end-use, and how it is understood and marketed in trade and

commerce. The Rules for lnterpretation of the f ariff are also crucial. As per Rule 3 (a) of

the General Rules for lnterpretation, a specific entry takes prect:dence over a general

one. ln the present case, the goods are specifically classifiable under cTH 81052010 as

"lntermediate products of cobalt metallurgy." The proposed reclassification under CTH

81059000 as "Articles of Cobalt" cannot be sustained in the absence of substantive

evidence supporting such a change. The term "Articles of Cobalt' is generic and broad,

and its adoption must meet strict interpretive standards. "Articlt:s of Cobalt" refers to

finished items made from cobalt, possessing a distinct market identity and functton.

However, the goods in question cobalt Base Bare cast Rods are used by industrial

Consumers for surfacing base metals to enhange Wear resistance and hardness, thereby

increasing the service life of finished components such as valves valve seats, and pins.

These rods are not end-use articles but intermediate mate'rials requiring further

processing prior to their actual industrial use. ln applying Chapte'' Notes, Section Notes,

and the General Rules of lnterpretation, including an analysis 9f the composition and

intended use, the classification of the subject goods as "Articles of Cobalt" is not tenable.

The ad.iudicating authority has erred in classifying the goods undr:r cTH 81059000. The

Appellant has consistently maintained that the goods are intermerjiate products of cobalt

metallurgy intended for industrial processes such as alloying and surfacing through

melting. As per the subheading Notes to Chapter 81 specifica ly the Note that at the

relevant time incorporated Note 1of chapter 74 defining 'Bars and Rods" this

interpretation is correct. This definition is now reflected in the Notes to Section XV of the

customs Tariff Act, 1975. specifically, Notes 3, 5(a), and 9(a) of siection XV are relevant.

Note 3 provides that an alloy of base metals is to be classified according to the metal

which predominates by weight. Note 9 defines key expressions Jsed in chapters 74 to

76 and78 to 81. These interpretative aids reinforce the Appellant's position that the goods

are properly classifiable under CTH 81052010 as intermediatt: products and not as

finished "Articles of Cobalt."

,!

!i'
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9(a) :- Bars and rods

wire-bars and bitlets of chapter 74 with cheir ends tapered or otherwise worked simply

to facilitate their entry into machines for converting them into, for example, drawing

stock (wire-rod) or tubes, are however to be taken to be unwrought copper of heading

740i. This provision applies mutatis mutandis to the products of Chapter 81'

7.2 lt is observed that the impugned order, in Para 22.14, refers to Chapter

Heading 81.05 of the Explanatory Notes (Sixth Edition, 2017\ to the Harmonized

commodity Description and coding system issued by the world customs organization

wco) However, the impugned order fails to correctly apply and consider the relevant

legal provisions under Section XV of the Customs Tariff Act, 1975. Specifically, Notes 3,

5(a), and 9(a) of section XV are crucial in determining the identity and correct

classification of the goods in question under CTH 8105201 0. These Notes provide clear

guidelines regarding the classification of alloys and products made from base metals, and

when properly applied, support the classification of the subject goods as "intermediate

products of cobalt metallurgy." While the Explanatory Notes cited in the impugned order

do mention various cobalt alloys that may fall under Heading 81.05, such classification is

subject to the application of Note 5 to Section XV, which governs the classification of

alloys based on their predominant metal content. The impugned order does not

adequately reconcile the Explanatory Notes with these statutory provisions, resulting in a

flawed conclusion regarding the classification of the goods

'(1) The cobalt-chromium-tungsten ('stellite) group (often containing small

propottions of other elemenfs). Ihese are used in the manufacture of values

and value seafs, tools etc. because of their resistance to u)ear and conosion

at high temperatures."

7.3 The Appellant has submitted that cobalt-based alloys, commonly referred

to as "Stellites," are widely recognized for their application as corrosion- and oxidation-

resistant coatings across various industrial sectors. Cobalt Base Bare Rods (Stellite)

provide exceptional resistance to diverse forms of chemical and mechanical degradation

over a broad temperature range. These materials exhibit outstanding anti-galling

properties, maintain high hardness at elevated temperatures, and demonstrate significant

resistance to cavitation erosion, making them highly suitable for industrial use The rods

are designed to bond effectively with all weldable grades of steel and stainless steel

articles. Specifically formulated to withstand a wide array of harsh environments-

including abrasion, corrosion, galling, oxidation, and erosion-Cobalt Base Bare Rods

retain their structural and functional integrity even at temperatures reaching up to 1500"F

(800"C). Their proven performance in demanding conditions underscores their industrial

relevance and supports their classification as intermediate products used in the

3a &, nufacture of finished comPonents

7 4i The Appellant has further submitted that a similar issue was adjudicated in

case of M/s Sri Murugan Enterprises, wherein the commissioner of customs

cus. l/336/2023 dated 1 5.'1 '1 .2023, set

\

\-_4
peals-l), Chennai, vide Order-in-Appeal No. C
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aside the differential duty demand raised under CTH 81059000. The dispute in that case

also pertained to the classification of goods-whether they fall under CTH 81052010 or

CTH 81059000. TheAppellant has furnished a copy of the said Order-in-Appeal dated

15.11.2023. Upon perusal, it is evident that the facts and leg;rl issues involved are

materially similar to those in the present case. Accordingly, the rr-.asoning and outcome

of the said decision are squarely applicable here, supporting the Appellant's contention

that the differential duty demand under CTH 81059000 is unsustainable and ought to be

set aside.

7.5 The Appellant has also contended that they were provided with generic

information regarding consignments cleared under CTH 81 0520 10 by the Office of the

Directorate General of Valuation (DGOV), Mumbai, in relation to irnports made under the

same classification. The data obtained under the Right to lnformation Act, 2005, reveals

thal across lndia, goods such as rods, welding wires, bars, powders, articles of cobalt,

and cobalt pieces were consistently cleared under CTH 8105201C without dispute. This

information demonstrates a consistent pattern of classification and clearance of similar

goods under CTH 81052010, thereby supporting the Appellant's case. The Appellant

asserts that, based on the principle of parity, the impugned order s;eeking reclassification

of identical goods ought to be set aside, as it contradicts the established nationwide

practice and lacks uniformity in classification.

7.7 lt is noted that the Appellant has claimed the benefit of exemption under

Notification No. 50/2017-Cus., Sr. No. 390A. The effective rate cf Basic Customs Duty

(BCD) was revised to 2.5% through insertion of Entry No. 3904 via Notification No.

2512019-Cus., dated 06.07.201 9, which was introduced unconditionally, lt is a well-

established legal princip le that when an exe med urrder a notification, the

iguotrsly covered under the

'a
1,

onus lies on the claimant to prove that the

is
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7.6 lt is a settled principle of law that the burden of proof lies with the taxing

authorities to establish that a particular case or item is taxable r.rnder the classification

asserted by the department. The Hon'ble Courts have consistently held that there must

be tangible material evidence on record to arrive at such a finding. lt is incumbent upon

the department to present such evidence at the stage of initial adjudication. ln the present

case, the Revenue has failed to discharge this burden by not adducing any credible or

substantive evidence. Furthermore, it is noted that clearances of "tlobalt Base Bare Cast

Rods" under CTH 81052010 were previously allowed upon ctuery and clarification

regarding their classification as intermediate goods, and the consignments under such

Bills of Entry were released without objection. A mere assertion, without supporting

evidence, is insufficient to warrant a change in classification. Additionally, it is well settled

that where entries in the Harmonized System of Nomenclature (FISN) and the Customs

Tariff are not aligned, reliance cannot be placed solely on the HSN for classification under

the lndian Tariff. One of the key grounds upon which the impugn,:d order has based its

conclusion is the HSN entry, which, in the absence of alignment anC supporting evidence,

cannot be determinative.

A
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scope of the exemption. ln the present case, the Appellant has substantiated their claim

with credible documentary evidence, establishing that the goods in question are

intermediate products falling under CTH 81052010, and thereby are eligible for the

exemption claimed. Once the Appellant has discharged this initial burden, it becomes

incumbent upon the Revenue to rebut the claim with equally sound and cogent evidence

if they seek to deny the benefit of the exemption. However, the adjudicating authority has

failed to discharge this shifted burden and has not produced any contrary evidence to

justify the denial of the exemption. ln the absence of any such rebuttal, the contentions

supported by documentary evidence cannot be arbitrarily rejected. Accordingly, the

impugned order is also liable to be set aside on this ground.

7 .8 I am also of the considered view that the issue of classification of goods

under one heading or another is a question of law, not merely a statement of fact.

Consequently, claiming a particular classification under the Customs Tariff Act does not

amount to misstatement, let alone willful misstatement or suppression of facts. lt is a

settled legal position that classification is often a matter of interpretation and bona fide

belief on the part of the assessee. ln Rai Television Network v. CCE, Chennai, 2007 (21 5)

ELT 71 (Ti. - chennar), the Hon'ble Tribunal clearly held that classification is a

departmental function, and hence, an importer cannot be accused of having misclassified

the goods merely for claiming a different classification. Further, in Northern Plastics Ltd.

v. CCE, 1998 (101) ELT 549 (SC), the Hon'ble Supreme Court held that when the

description of goods has been correctly and fully disclosed in the Bill of Entry or

classification declaration, and the assessee merely claims an exemption or classification

benefit whether admissible or not it does not constitute misdeclaration, but is rather a

matter of belief. Similarly, in ccE, Delhi v. lshaan Research Lab (P) Ltd., 2008 (230) ELT

7 (SC,), the Hon',ble Apex Court held that where there exists a bona fide dispute on

classification, the assessee cannot be held guilty of suppression or misstatement. ln light

of these precedents and in the specific facts of the present case, where the dispute

, pertains solely to the change in classification of the goods imported by the Appellant, no

charge of intentional misclassification or misdeclaration can be sustained. The Appellant's

actions are clearly based on a bona fide interpretation of the applicable tariff entries.

7.5 I am also of the considered view that classification cannot be altered solely

on the basis that the proposed classification attracts a higher customs duty than the

declared classification, especially without any disclosed or valid reason.

The impugned order has erred in holding that the product imported by the

nt is merely a cobalt alloy manufactured by a Chinese supplier, based on the

ion of elements fused with cobalt, and in consequently classifying it as an article

It.

A

The Appellant has produced Analytical Report No.39/2022-23' daled

09.03.2023 provided to Appellant by department for another Bill of Entry at ACC,

classification of "Article of Titanium" whether under cTl 81089010 0r under cTl

e'a 3t

regarding
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81089090 The Appellant rely Para 5 of Analytical Report 11o.3912022-23, dated

09.03.2023 which shows as under:-

"Wrought Titanium ls c/asslflab/e under CTH 81089010, if such imported
products are in the form of beaten shapes such as p/afes, bers, tubes, rods,

billets etc. For manufactuing the final Product, one of the prerequisites is that
the titanium should be in wrought form so that it could be furlfulr processed by
processes /rke cutting, forming machining and joining and madet into necessary
shape and dimension as may be required Such final product becomes an

Afticle of Titanium', and hence classifiable under CTH 810890t?0."

7.12 I find that the above paragraph illustrates how classification of imported

goods can be determined under CTH 81089010 or 81089090. The principle is that

titanium products in the form of beaten shapes such as plates, bars, tubes, rods, billets,

etc. are considered unwrought titanium and classified under CTH e 1089010. By analogy,

in this case involving cobalt, the same legal principle applies. Cobalt goods that are

usable or used in industrial processes fall under CTH 810520' 0. The Appellant has

declared the goods in question as "intermediate products of cobalt metallurgy," and these

goods have previously been cleared by competent officers following proper examination

and final assessment. Therefore, classification under CTH 81052010 should be upheld in

light of the facts and evidence presented on record.

7.13 The Appellant has contended that the department has failed to produce any

reliable or acceptable evidence to justify the change in classification from CTH 81052010

to 8'1059000. The RUDs mentioned in the SCN do not constitute credible evidence in this

case. Therefore, the impugned order, lacking any substantiation for altering the

classification, is without merit and deserves to be set aside. Furtlrermore, the Appellant

argues that since the goods were neither seized nor withheld b'/ customs officers, the

imposition of a Redemption Fine under Section 125 of the ()ustoms Act, 1962, is

untenable. The redemption fine imposed is contrary to establislred law and should be

quashed. The Appellant relies on decisions such as Shiv Kipa lspat PvL Ltd v. CCE,

2009 (235) ELT 623 (Tri-LB), upheld by the Hon'ble Bombay Hi1lh Court in 2015 (318)

ELT 4259 (Bom), which support this position. I concur with the r\ppellant's contentions

regarding the redemption fine and respectfully follow the precede-rts cited.

7 .14 The Appellant contended against the penalties under Section 1 12 (a) (ii)

and Section '1 '14AA of the Customs Act,r 1 962 imposed and conternded that proceedings

for change of classification to higher duty are nothing but inte'pretation classification

entry, not having deliberate attempt to evade duty by willful contravention of provisions of

law applicable. The penalty imposed would not survive against Appellant and it requires

to be set aside.

715 The Appellant has also contended that Pre-Consultation with noticee before

SCN was carried out in SCN d 04.2022, but not for SCN dated 06.01.2023. The

Adjudicating authority has in para 1 1 of the impugned order. However, I

'\
,!

^'

lt, Page 18 of 20V;



CAPPL/COM/CI.JSP/I 3 I 8/2023-APPEAL
(s t 49 -25 t / CUS/ AHD /2023 -24)

find that no Pre-Consultation with noticee is for SCN dated 06.01.2023. The narration in

SCN & O-l-O reflect two different situations, giving inference that what was not spelt out

in SCN is mentioned in O-l-O and it may lead to inference that the impugned order also

appears beyond the scope of SCN to that extent.

7 .16 The Appellant has also produced copy of a Bill of Entry No. 9726413, dated

26.04.2025 by M/s P J Surotia & co, with a clarification wherein out of charge (ooc) is

allowed on 03.05.2025, after a specific query on classification under cTH 81052010 and

its clarification submitted by the importer. This is additional evidence showing that "Cobalt

Base Bare Cast Rod" are being cleared at lcD-Khodiyar undisputedly on payment of duty

on import under the CTH 8105201 0, which this Appellant claims.

8. ln view of the above findings, I am of the considered opinion that the

principles of natural justice were violated at various stages of the adjudication

proceedings. The adjudicating authority has failed to produce reliable evidence on record

to justify changing the declared classification from cTH 81052010 to cTH 81059000.

considering the nature of the product, its composition, usage, market identity, and the

relevant evidence submitted by the Appellant, the goods in question "coBALT BASE

BARE CAST ROD" are correctly classifiable under cTH 8'1052010 as declared by the

Appellant. Therefore, the impugned order altering the classification to CTH 81059000 is

unsustainable on the facts of this case. Further, the ex-parte Order-in-Original No.

6SiADCA/M/O&N2023-24, dated 08.06.2023 passed by the Additional commissioner,

customs, Ahmedabad, which confirmed the demand of differential customs Duty of Rs.

47,14,341t-with interest and denied the benefit of unconditional Notification No. 50/2017-

cus [sr. No. 39OA] dated 30.06.2017, is also unsustainable. Moreover, this is not a fit

case for imposing a Redemption Fine or penalties. Accordingly, lset aside the

Redemption Fine and penalties imposed. on multiple grounds of fact and law, the

impugned order No. 68/ADCA/M/O&A/2023-24, dated 08.06.2023 is not sustainable and

therefore deserves to be set aside.

g. ln view of the above, the Appeal filed by the Appellant is allowed with

consequential reliefs, if any, in accordance with the law.

;f,a 3!
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