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Order-In-Original No: AHM-CUSTM-000-PR.COMMR-16-2024-25 dtd.17.05.2024
in the case of M/s. Polycab India Limited, Unit 4, Plot No.105, Halol Vadodara Road,
Village: Nurpura, Taluka Halol, Dist- Panchmahal, Gujarat - 389350
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1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. TH AR ¥ FEE 5 W AE 3@ AR 7 Wy & 7 7 F Ffaw 9 9, IR F wE
AT AT AT, SgaeTaTs 118 F7 38 snesr & fAeg orfiw T a1 §1 e agras
Tfregre, 4T o, STE o UE AaTa e g AT, ged @i, agaret waw , fiew
T g & 91 7, R a9, swman, JgRmEmR-380 004 Ft =g g+t 91Ul

2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

3. 3 ofie yrew §. d.u.3 § sifae Y St =anfge sauw fr ew (erfie) ey, 1082 %
w3 % 3v Raw (2) # fafafEe safrat g geamer fg srdin s erdfier =i = afad T F arfre
foraT Ig g S smeer ¥ faeg arfier Y 7 @Y, IudY oft 3o & whet dey frand @ER dew A

Page 1 of 41



w9 uF yia yarfore g IR orfier & quefde aft gearast ot = ofiet § sfag g o
=fgul -

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be
filed in guadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be certified copy). Al
supporting documents of the appeal should be forwarded in quedruplicate.

4. et ford et v g v ardier % sren< enfaer €, = wiaat & afisr & srosh qor s any
Sy smeer & fasg sefter &t v g1, St sft saeft F wfat demm it oAl (FR A Fw g W ww
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4. The Appeal including the statement of facts and the grounds of appeal shall be
filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against {one of which at least shall be a certified copy.)

5. sefter 7 g ST srraT =R & g uE 5@ |ftry o Gt o sy Raon F e sefte % s
& v oWt & siata AT FLAT AW U U T T T8 FHIHT FTAT T30

5. The form of appeal shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecutively.

o

. Ffem drar e sfdfAgw, 1962 it ey 129 ¥ % Iumedt & sfavta Fuffer fia g wne o fs
foorg €, gt % et oft anfiaga 35 i amer & Awfasr ft fiz ¥ ms R Faw
Yaifea At gree & Sfy sreT FfY STl aur g wiw 3T oo oy & A denr R s

6. The prescribed fee under the provisions of Section 129A of the Customs Act,1962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar
of the Bench of the Tribunal, of a branch of any Nationalized 3ank located at the
place where the Bench is situated and the demand draft shall be attached to the
form of appeal.

7. 3H AR & fawg dhuy oo, IeuTe o TE A i ST ¥ o F ¥ 7.5% WE OFF
AT [ U AT FT frara g sreray G gt ot FImT & ared faema § ST =
srfter it AT erReT )

7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute”.

8. =ATHTET g+ wfAfAEw, 1870 ¥ swsta fAuffia frg srgam daw o wo s 6t 9fd o= goger
FATATEA g fehe T gt TRl

8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/10-01/Commr./0O8&A/2023-24 dated 30.05.2023

issued by the Commissioner of Customs, Ahmedabad to M/s. Polycab India Limited,

Unit 4, Plot No.105, Halol Vadodara Road, Village: Nurpura, Tzluka Halol, Dist-

Panchmahal, Gujarat — 389350 (Head office at Polycab House,771, Pandit Satwalekar

Marg, Mogul Lane, Mahim (W), Mumbai-400016)
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Brief facts of the case:

M/s. Polycab India Limited, Unit 4, Plot No.105, Halol Vadodara Road,
Village: Nurpura, Taluka Halel, Dist- Panchmahal, Gujarat - 389350 (Head office at
Polycab House,771, Pandit Satwalekar Marg, Mogul Lane, Mahim (W), Mumbai-
400016} (hereinafter referred to as ‘the Importer’ or ‘the Noticee' for the sake of
brevity), having IEC 0397003498, is engaged in the import of Antimony Trioxide
falling under Customs Tariff Heading No. 28258000 of the First Schedule to the
Customs Tariff Act, 1975.

2. Based on intelligence, an investigation was initiated by the Directorate of
Revenue Intelligence, Surat Regional Unit, against M/s.Polycab India Limited.
Intelligence gathered by Directorate of Revenue Intelligence (DRI}, Surat Regional Unit,
indicated that various importers including M/s. Polycab India Limited were engaged in
import of Antimony Trioxide from Thailand and availed benefit of Country of Origin as
provided in Notification No.46/2011-Customs dated 01.06.2011, as amended, though
the manufacturer/supplier does not meet the criteria of Rules of Origin under AIFTA.
“Antimony Trioxide” is classified under Customs Tariff Heading No.28258000 of the
first Schedule to the Customs Tariff Act and effective rate of Duty on this product was
7.5% ad-valorem as per Notification No.50/2017-Cus dated 30.06.2017, as amended
{Sr.No.169).

3. Investigation was initiated by DRI against the Importer for Duty evasion on
import of Antimony Trioxide from Thailand under Summon proceeding. Summons
dated 04.10.2021& 14.10.2021 was issued to the Importer for recording statement. In
response, Shri Chetan Deshmukh, Vice-President (Head-Exim) of the Importer
appeared and submitted two files (Page 1 to 50 &Page 1 to 50) containing documents
relating to import of Antimony Trioxide from Thai Unipet Industries Co Ltd., under his
statement recorded onl18.10.2021. Further, the Importer vide letter dated 29.10.2021
submitted the copies of documents related to import of Thailand origin Antimony
Trioxide from Youngsun Chemicals Co. Ltd., China and Demand drafts of differential
Duty payable.

4., The Deputy Director, DRI, Surat vide letter F.No DRI/AZU/SRU/B/INV-04(INT-
8)/2021 dated 27.10.2021 called for the Docket files pertaining to import of Antimony
Trioxide by the Importer from the Deputy Commissioner of Customs, ICD Tumb. The
Deputy Commissioner of Customs, ICD Tumb vide letter F.No. VIII/ICD-
Tumb/32/COO-Verification/2020-21 dated 03.12.2021 & 21.02.2022 had forwarded
the copy of docket files, submitted by the Importer during import of Antimony Trioxide
from Thailand at ICD Tumb (INSAJ6).

5. The Importer had filed W/H Bill of Entry No. 9178364 dated 14.10.2020 (Ex
Bond Bill of Entry No.2615213 dated 04.02.2021) and Bill of Entry No0.9178366(for
Home Consumption} dated 14.10.2020 at ICD Tumb for clearance of Antimony
Trioxide imported from Thai Unipet Industries Co. Ltd and availed the AIFTA benefit,
details as under:

Sr | Bill of Entry | Quantity | Invoice No & | COO No & Remarks
No No & Date of goods | date date
(MT)
1 9178366 dt |'§d | TUP2009017 AI2020- Provisional
| 14.10.2020 | dated 0035333 dt.
. | 21.09.2020 06.10.2020
P 9178364 dt | 20 ' 'TUP2009016 - W.H. B/E
14.10.2020 dated (Provisional)
g 21.09.2020
3 2615213 dt | 20 TUP2009016 AI2020- Ex Bond B/E
| 04.02.2021  dated 0035331 dt.
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[ T21.09.2020  06.10.2020

i i I e — e L

5.1 The Importer vide letter dated 09.11.2020 addressed to Dy. Commissioner of

Customs Tumb, submitted that:
“We are not in a position to furnish BG and hence request you 'o allow clearance
of the subject consignment under merit duty with basic duty @7.5% under
notification no.050/2017. Sr No. 169 as the said consignment has arrived on 23
October and the delay is only adding to demurrage & detention cost to us.
However, we wish to deposit the duty under protest and request the department
to kindly proceed with the verification process which will help the merit to decide
the case.”

5.2 The Importer has furnished Provisional Duty Bond against the Bill of Entry No.
9178366 dated 14.10.2020 and paid BCD of Rs.5,86,687/- and SWS Rs.58,668/-
under protest in terms of their letter dated 09.11.2020. Further, thz [mporter had filed
Ex-Bond Bill of Entry No0.2615213 dated 04.02.2021 for clearance of 20MT of
Antimony Trioxide imported vide W.H. Bill of Entry No.9178364 dated 14.10.2020 and
on account of Final Assessment, the Importer has paid differential Duty of
Rs.7,61,521/- along with interest of Rs. 58,835/- vide TR-6 Challan No.164 dated
07.08.2021.

6. Investigation in respect of past consignments imported hy the Importer:

6.1 During investigation, it appears that the Importer had been mporting Antimony
Trioxide from Thailand based manufacturer since 21.06.2018 and cleared the same
through ICD Tumb and Nhava Sheva Sea Port. The goods were manufactured by Thai
Unipet Industries Co. Ltd., Thailand. It is pertinent to mention that the Importer has
filed Bill of Entry Nos.9178366 dated 14.10.2020 and 2615213 cated 04.02.2021 at
ICD Tumb for clearance of Antimony Trioxide and paid Customs Duty without benefit
of exemption Notification No0.46/2011-Cus dated 01.06.2011, as amended, under
protest vide letter dated 09.11.2020 addressed to the Deputy Commissioner of
Customs, ICD Tumb. Further, verification had been conducted under CAROTAR and
the verification reports pertained to both consignments have been received from the
Thailand authorities wherein they have stated that “The exporter, THAI UNIPET
INDUSTRIES CO. LTD. declared that the products shown on the above mentioned Form
Al were not qualified as originating goods in Thailand. We, hence, revoked those
products on those Forms AL ..”. Thus, it appears that the imported zcods does not meet
the origin criteria and therefore, not eligible for benefit of Notification No.46/2011-Cus
dated 01.06.2011, as amended. Therefore, it appears that the protest lodged by the
Importer at the time of Duty payment against the Bills of Entry No0.9178364 dated
14.10.2020 and 9178366 dated 14.10.2020 is required to be revoked and Duty paid
therein under protest is liable to be appropriated.

6.2 The Importer had imported a number of consignments of Thailand origin
Antimony Trioxide from supplier M/s. Youngsun Chemicals Co. Ltd, China and M/s
Thai Unipet Industries Co. ltd., Thailand and availed the benefit of Notification No.
46/2011-Cus dated 01.06.2011, as amended at ICD Tumb and Nhava Sheva sea port.
The Importer had imported total 36 consignment of Antimony Trioxide through ICD
Tumb & Nhava Sheva sea port. M/s Thai Unipet Industries Co. 1td., Thailand was the
manufacturer of all the 36 consignments of Antimony Trioxide imported by the
Importer. It also appears that in case of 4 consignments of Antimony Trioxide
imported by the Importer at ICD Tumb, the Importer had paid differential Duty in
respect of Bill of Entry No.8747927 dated 08.09.2020, 8733389 dated 07.09.2020,
8849048 dated 17.09.2020 & 8849768 dated 17.09.2020 on account of assessment of
Bill of Entry without the benefit of Notification No.46/2011-Cus cazed 01.06.2011, as
amended. The Importer had wrongly availed the benefit of Notification No.46/2011-
Cus dated 01.06.2011, as amended and short paid the TZustoms Duties of
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Rs.2,69,67,319/- (details as per Annexure-A attached to this Show Cause Notice} at
ICD Tumb & Nhava Sheva sea port, summarized as below:

SUMMARY OF ANNEXURE-A

| Port of Import | Total no. of Value of goods Total Customs
' consignments | (in Rs.) duty involved

' (in Rs.) |
| ICD Tumb [ 25 205082940 | 19964824

wherein Duty paid

|
| ({including 2 BEs |
| under protest |

Nhava Sheve Sea 7 71931125 7002495

| Port N |

| TOTAL | 32 ' 27,70,14,065 | 2,69,67,319 ]
7. Statements recorded under Section 108 of the Customs Act, 1962:-

7.1

Statement of Shri Chetan Deshmukh, Vice President (Head- Exim) of Polycab

India Ltd. was recorded on 18.10.2021 before SIO, DRI, Surat under Section 108 of
the Customs Act, 1962 wherein he interalia stated that:

a. Polycab India Ltd. was engaged in manufacturing of wires, cables, switches,

fans etc. and its manufacturing units were situated at Daman and Halol; that
there were 8 Directors in Polycab India Ltd viz. Shri Nikhil Ramesh Jaisinghani,
Shri Pradeep Narendra Poddar, Shri Sutapa Banerjee, Shri Rakesh
Chandrakant Talati, Shri Radhey Shyam Sharma, Shri Tilokchand
Punamchand Ostwal, Shri Bharat Ajay Jaisinghani & Shri Inder Thakurdas
Jaisinghani; that out of these eight Directors, four Directors were active
Directors and Shri Inder Thakurdas Jaisinghani was Chief Managing Director
and looked after all the affairs of the Company, Shri Nikhil Ramesh Jaisinghani
was in-charge of the wire business, Shri Bharat Ajay Jaisinghani was in-charge
of the business other than wires and cables and Shri Rakesh Chandrakant
Talati was the manufacturing head of wires and cables; that he reported to Shri
Sandeep Bhargav Chief Procurement officer; that the import dealing of
Antimony Trioxide was being looked after by Shri Rashmikant Mehta,;

On being asked, regarding his role in the Company, he stated that he was
sitting in Head Office at Polycab House, 771, Pandit Satwalekar Marg, Mogul
Lane, Mahim (W), Mumbai-400016 and looked after logistics and shipping work
related to import - export and export benefits schemes related to DGFT; that he
also handled the import & export clearance of his Firm.

On being asked, he stated that his Company used to import Antimony Trioxide,
Copper cathode and compounds (PVC & XLPE); that his Company used to
import Antimony Trioxide classified wunder Customs Tariff Heading
No.28258000 from Thai Unipet Industries Co. Ltd., Thailand, and Youngsun
Chemicals Co. Ltd., China at ICD Tumb and Nhava Sheva Port; that in case of
supplier Youngsun Chemicals Co. Ltd., China, manufacturer & shipper of
Antimony Trioxide was Thai Unipet Industries Co. Ltd, Thailand.

On being asked, he stated that they used Antimony Trioxide alongwith PVC
Resin to manufacture cables sheath;

The first consignment of Antimony Trioxide of Thailand origin was imported in
2018 from Youngsun Chemicals Co. Ltd., China; that M/s. Polycab India Ltd.
had imported total 36 consignments of Antimony Trioxide in which Thai Unipet
Industries Co. Ltd. was manufacturer/producer;
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He had produced two files(Page No 1 to 50 & Page No. 1 to 50) containir~
invoices, Bill of Entry, COO related to import of Antimony Trioxide from Thzi
Unipet Industries Co. Ltd., Thailand at Nhava Sheva Port & CD Tumb; that his
Company had imported 24 consignments of Antimony Trioxide from Youngsun
Chemicals Co. Ltd., China, at ICD Tumb wherein name >f manufacturer &
shipper was Thai Unipet Industries Co. Ltd;

. The Bills of Entry No0.9178366 dated 14.10.2020 and 2615213 dated
04.02.2021 were provisionally assessed at ICD Tumb and both Bills of Entry
were finally assessed without granting benefit of COO issued in case of
Antimony Trioxide imported from Thailand; that they have already paid the
differential Customs Duty at ICD Tumb against both the finally assessed Bills of
Entry.

. On being asked regarding the import of Thailand origin Antimony Trioxide after
provisional assessment of Bill of Entry No.9178366 dated 14.10.2020, he stated
that his Company had started import of the identical goods at NhavaSheva
since December-2020; that on being asked the reason e stated that the
consignments were destined to Nhava Sheva Port, thus they filed Bill of Entry at
Nhava Sheva for clearance of goods;

Import of Antimony Trioxide from Thai Unipet Co. Ltd. were handled by their
CHAs viz. Vaishali Enterprise & Delight Logistics Pvt. Ltd. (formerly known as
CBX Logistics) at Nhava Sheva Port and Jet Cargo Movers 8: Delight Logistics
Pvt Ltd (formerly known as CBX Logistics) at ICD Tumb.

On being asked whether his Company possessed sufficient information as
regards the manner in which Country of origin criteria, including the regional
value content and product specific criteria is specified in Section 28DA(ii} of the
Customs Act, 1962, he stated that they had a manufacturer’s declaration dated
22.09.2020 by Thai Unipet Industries Co. Ltd and he submi:ted the same.

. On being shown CBIC’s letter F.No.456/89/2020-CUS.V dated 01.07.2021
issued to The Pr. Commissioner of Customs, Ahmedabad by the OSD (FTA Cell-
I} enclosing letter No.0307.07 /487 dated 29.06.2021 issued to Shri Manoranjan
Sahu, Embassy of India, Bangkok by the Director of Import Administration and
Origin Certificate Division, Dept. of Foreign Trade, Thailand along with it’s
attachments, he stated that two COOQO’s with reference Nos. A12020-0035331
dated 06.10.2020 and A12020-0035333 dated 06.10.2020, said to be issued in
Thailand, for export of Antimony Trioxide under AIFTA, were forwarded by the
Ahmedabad, Customs for verification; that on verification, it has been informed
by the issuing authority that the products declared by thke exporter i.e. Thai
Unipet Industries Co. Ltd. in the COOs were not qualified as originating goods
in Thailand. Hence, the issuing authority has revoked the products mentioned
on the COOs. In token of having read, understood and explained, he put his
dated signature on both the letters.

On being asked, he stated that verification report was also applicable in case of
identical goods i.e. Antimony Trioxide imported by them from the same
manufacturer/producer i.e. Thai Unipet Industries Co. Ltd. in terms of
CAROTAR Rules prescribed under Section 28DA of the Cus:oms Act, 1962; that
he agreed that his Company was not eligible to avail the benefit of Notification
No.46/2011-Cus dated 01.06.2011, as amended, on the import of Antimony
Trioxide from Thai Unipet Industries Co. Ltd.

. They have availed exemption of BCD amounting to approximately Rs.2.82 crore
on import of Antimony Trioxide during the period from June-2018 to Apr-2021;
that they had not imported Thailand origin Antimony Trioxide after April-2021;
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that they had wrongly availed the benefit of Notification No.46/2011-Cus dated
01.06.2011, as amended, and they were voluntarily ready to repay the wrongly
availed exemption of BCD with interest within a week; that during the course of
investigation, if any other liability of payment of Duty arose, they also agreed to
pay the same.

8. Information available with Importer in terms of Section 28DA of Customs
Act, 1962:

8.1 Shri Chetan Deshmukh, Vice President (Head-Exim} stated during his
statement that they have a manufacturer’s declaration dated 22.09.2020 by Thai
Unipet Industries Co. Ltd and submitted the same before Customs. It appears that the
manufacturer M/s. Thai Unipet Industries Co. Ltd declared that antimony concentrate
(HS Code 2617.1000) was used for the manufacture of antimony trioxide (H.S. code
2825.8000) which confirmed to the origin criterion by adding Regional Value Addition
of over 40% and change in Tariff Head. The scanned image of Manufacturer’s
declaration dated 20.09.2020 is as below:

[SCANNED IMAGE OF MANUFACTURER’S DECLARATION DATED 20.09.2020]

THAT UNIPET INDUSTRIES CC., LTD

3K MOD S BANGHBUATLD NG SUPHANGURT 1213
TARMBON SAK MUEATIG, AMEHOE LAT BA LUANG, PHRA NAKIEOMN 81 AY U CTIAYA
13230 THAIL ANLE
WL BRI SIITEL  FAX(SE)I ST TR S

Manutacturer s declaration

Nare 207 Sepremiber 2020
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crmﬁrhn [Ea ] uru,u-u critcrion by mildfing Regional Vialue Addiion o cver S0 - il
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THAL UNIPET INDUSTRIES CO, LD

SBA AOOD S RANGRUTATONG-SUPHANBIIRI RD .,
FAMBEN S AM MULANG, AMPIOE LAT BUA LUANG, PHRA NAKHON SEAYHIT T avA
13230 THAILAND
TEL{66135900704  FAX- (66135002765
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Origin Criteria in terms of Notification No. 189/2009-Cus. (N.T.), dated 31-

Customs Tariff [Determination of Origin of Goods under the Preferential Trade
Agreement between the Governments of Member States of the Association of Southeast
Asian Nations (ASEAN} and the Republic of India] Rules, 2009 [hereinafter referred to
as “Rules of Origin”] were notified vide Notification No. 189/2009-Cus. (N.T.), dated
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9.2 In terms of Rule-5 read with Rule-3 of the said “Rules of Origin” for the
products not wholly produced or obtained in the exporting party (of the Agreement), to
qualify for the preferential tariff under the said Preferential Tariff Agreement, the goods
must have at least 35% RVC and non-originating materials must have undergone
processing to warrant change in CTSH level (6 digit) with final process of manufacture
within territory of export. Rule-3 and Rule-5 of the said “Rules of Origin” read as
follows:-
“Rule 3. Origin criteria.- The products imported by ¢ party which ore
consigned directly under rule 8, shall be deemed to be originating and eligible for
preferential tariff treatment if they conform to the origin requirements under any
one of the following:-
{a) products which are wholly obtained or produced in the exporting party as
specifiedinrule4;or
(b) products not wholly produced or obtained in the exporting party provided that
the said products are eligible under rule 5 or 6

“Rule5.Notwhollyproducedorobtainedproducts.-(1) For the purpose of clause

(bja/ rule3, a product shall be deemed to be originating, if-

fi) the AIFTA content is not less than 35percent of the FOB value; and

fiy  the non-originating materials have undergone at least a change in tariff sub-
heading(CTSH) level i.e. at six digit of the Harmonized System

9.3. It appears that the verification conducted in the matter revealed that the
producer/exporter i.e. M/s Thai Unipet Industries Co. Ltd. had produced the
Antimony Trioxide {CTSH 282580) from the non-originating malerial i.e. Antimony
Oxide (CTSH 282580). It appears that there was no change in classification of
produced goods in Tariff Sub- heading (CTSH) level.

10. Verification under CAROTAR, 2020:

10.1 From the letter dated 03.12.2021 of the Deputy Commissiorier of Customs, ICD
Tumb addressed to Deputy Director, DRI Surat, it appears that the Deputy
Commissioner of Customs, ICD Tumb vide letter F.No. VIII/ICD-Tumb/32/CCO-
Verification/2020-2021 dated 05.11.2020 has forwarded proposel for verification of
COO under the provisions of Rule 6{2) of the CAROTAR, 2020 ia respect of COO
certificates issued by Thailand authority under AIFTA, details of which are as under:

BE No.& | Name of  Referenc | Co0 Co0 Name of Benefit |
date | Importer e No of| certificat | Certificat exportin under
| the e issuing | e issuing ¢ Notif. No.
| Certificat | agency authority | country
e of
! | Origin _
9178364 | M/s | AI2020- | Asean- Departmen | Thailand | 046/2011 |
dated Polycab 0035331 | India Free |t of | -Cus |
14.10.202 | India  Ltd. Trade Foreign | dated |
0 (IEC:- Area Trade, | 01.06.201
039700349 Preferenti | Governme i1
8) ' al Tariff nt of |
: _ | Thailand
9178366 | M/s | AI2020- | Asean- Departmen Thziland | 046/2011
dated Polycab | 0035333 | India Free | t of -Cus
14.10.202 | India  Ltd. | | Trade Foreign dated
0 (IEC:- ' | Area Trade, 01.06.201
039700349 _L | Preferenti | Governme | [ 1
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3] T = al Tanff | ot of | ‘ '
Thailand | ]

10.2 The OSD (FTA Cell-1) vide letter dated 01.07.2021 has forwarded the
verification report No 0307.07 /487 dated 29.06.2021 to the Principal Commissioner of
Customs, Custom House, Ahmedabad enclosing letter dated 29.06.2021 received from
the Director of Import Administration and Origin Certification Division, Department of
Foreign Trade 563 Nonthaburi Road, Nonthaburi 11000 Thailand wherein they
confirmed that:

“{1) The above mentioned certificates of Origin Form Al were authentically issued
by the Department of Foreign Trade.

(2) The exporter, THAI UNIPET INDUSTRIES CO. LTD. declared that the products
shown on the above mentioned Form Al were not qualified as originating goods in
Thailand. We, hence, revoked those products on those Forms Al The
questionnaires and relevant documents are herewith enclosed {Attachment)”

10.3 The scanned image of verification report No 0307.07/487 dated 29.06.2021 is
as below:

[ISCANNED IMAGE OF VERIFICATION REPORT NO 0307.07/487 DATED 29.06.2021 |
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No. 0307.07 4B P

Impon Administration and
= Origin Centification Diviian
Departmomt of Forvign T acle
563 Nonthaburi Roxl .
Nonthaburi 11000 Thuiland )
Tel. 662-547-4823 Fax 652-547-4807

oJd9  Iune 2021

Dcar 8ir,

Subject: Response to Verificatiou of the Cerilflcates of Orlgin Form AT

Referenice is mode to your letter No. Ban/Com/206/701/2021 dated 15 Janaary 2021,
requesling verification genuineness and authenticity of the Formn Al No. A[2020-(H)35331 dated
6 Octnber 2020 and No. Af2020-0035333 dated 6 Qclober 2020.

Having comducted an administrative cross-control, we hereby confirm thet

1) The shove-mentioned Certificates of Crigin
the Department of Forvign Trade.

2) The exponer, THATL UNIP® isllj

Form Al were authonticnlly issued by

N declared that the products

shown on the above-tnentioncd Form Al were not qualified as originating goods in Thailand,

We, hence, revoked those products on those l'ormu
documenty are herewith enclosed. (Attachiment)

Please bo assured of our full co-operation.

Al The questionnaires ard relevunt

Yours sincerely,

— O Director of Impont

£

o (Miss Lilin Kovuikulrongsri)

Administration

Py _'% ﬁ% und Origin Certification Division
NG

Moungeranjon Sahu
FEmbassy of India, Bangkok

Attachment: The questionnaires and relevant documents.,
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Questionanire
1. Certificate of Origin (COO Neo.) : AI2020-0035331

dated 6 October 2020

2. lesuing authorlty : Depariment of Farcigy Trade, Goverumont of Thaitand
3. Exporter's name: Thai Unipel [ndusiries Co,, Lid.

4. Brief Doscription of the Commercial actlvity of the Exporter.

‘The Company is a muntfactures of antimoay trinxide products and hove n manulacturing Pacility in
Thailsnd. The Lompany sources raw materials from Mysnmar, Vietnam and Chine and meaaufaclures

thews mio the {inal product in Thallsnd. The fina) product, antimony trioaide, will be cxpurted o India

5. Please provide the Certificate of Business Registrativs of the Pxporter.
Please find Atachmens 1 for the Centilicata of llusiness Ragistration of the Exporter. -

6. The country where the goods cavered under the COO was produced.

"The country where the goods coverse ander the COO was produced is Thailand.

7.Please provide the following informution far oach of the materislcomponents used to produce the
guods certificd as originating:

|18 Cade
(e Six

TSI No

diglt leval)

Description of

Compuonent,
Materiats, lnputs,
Parla

“Supplicr's Name wnd
Address

Couniry of
Origin of do
Component,

Muerialks,
Inpuss, Perts

Quantity

Yulue

001

Anihracite L Jin

Thailend Anthracite Co., [1d.
Addross; 14996, Moo 2,
Surmsak, Srimcha, Chonbun,
20010

[hraziband

0. 104

FIoR {H I

0.5921%

MY

I

Fuel oil (FO)

Sam O] Produes Ly, Lid
Address: 121 R § Tower,
2™ Floor, Room No.
1244071, Reichadaphisck
fd., Dindasng, Bangkok,

| 0400

Polyphusphoric
Acid 105%

Youngsun Chemicaly Co,,
L.

Addrevs: No.930, Yhal Rd,
Lieneqing Dinlricl, Nunning,
Guangxi, Cvina, 530221

Soda Ash - China

Antimony Oxide

Thailera]

mﬁnu

Tai-liang Chemical
Corpovation Limited
Addiuas: 59 Moo 2, Phuchao
Saming Phray Rd., Bang Ysa
Phrack, Phra Pradseng,

| Samut Praken, 10130

Chima

L 71.90060

0.0875

s

BU5247 | 13678%

EITCI

|'_u.|m

36,1653

L.ORO 1% |

Y oungsun Chamlcaly Ca,,
Lid

Address: N0.950, Yinhai Rd,
Lisagqing Districi, Nanaing,

Gmngal, China, 330221

Myunm:r

L

1.1671

44151251

85.2909% |
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AY Where cumulation is Ueing clr fmed, copies of sapportiug cevtiicnten or origin by other FTA
membier may piease be provided,

Supporting certificate of onigin (Fonn Al) is nut available,

7(B) Wihiere componeanisnaterinl nre originating, the basis of origia of the compunents/inaterial
may be provided,

Pleasc find column namely ‘Country of Origin of the Component, Materlals, lnputs, Parts' in qucstion
10 T's table for basis of urigin of the components/malarials.

() A break-up of coatz other than ihe raw maierlal belag iacoried may also be provided.

No. Deaciipilon ' Valw (o USD) |

| Other cost 303334 |

2 |; L.abar cost 52.493) i

| 3 | Utitiry vost 959!%
oL, e B

| 4| meesporationeow | 62287

Tuotal value o[ other coai 155 301(.J

8, Pleasc provide a beicf description of ithe praduction processes earried ont for the guods certified
asorigionting.

1) Prepare the furnace by buming anthracite breexe for 12 daysand increswo the femperacure by
vsing a diesel burner for 3 days unti! the tomperature reaches 900°C.

11 Put anlimony oxido with sada ash, anthracite breeze, ond Polyphosphoric Acid 105 % respectively
in the fumace. The seml-finished product will be amtimony metal.

7} Putl antimony mctal in the blest furnace and vse a toct blower to compress the airfoxygen into the
blnst furnace, which wili trigger a sponlanesus combustlon. The liniahed prodict viill be
antimouy trioxide which will be procoased for packing and deaning for sales aftervarda.

9. The value addition ailributablc to the above procesaes,

Profis per | unit of product 403.1960 USD

10. {5 (ke De-Misimis Rule wsed for delermination of origin.

Mo.

I1. I3 the good belng verified or any component/material used in 12 production a Tun gll)le govds? IT
30, details of the inventory manage nent method may please be provided.

No.

12. Final outcome of the verification- whellier the consignment wvered undor the COO meels the
Rutea of Orvigla under FTA (0 he comsidersd ns Origins,

No, the consignment covercd under the COOQ docs nat aicet tho Rulca of Origin under AIFTA to be
considered as Origing. e, it v _

Thai Unipet ludustries Co., L.

-~ - d - -~ .-!‘ [}
virin Tne glivin Sudm d1a

REEALIARA ] %a\

\
S

<
>\

)

W
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"SINo. [ HSCods [ Description of |
{215 | Compoaen,
| digh level) | Matertals, Inputs,
; i| Parts
1 71!‘70'15 _' Anthracie - Imm

]

i

1. Certificate of Origin (COO No.) 1 A12020-0033333
2. Lssulng authority ; Department of Forvign Trade, Government of Thailand

Ousatioanai

3. Exporter’s nmine: Thei Unipet Industrics Co., L.
4. Brief Description of (he Commercial activity of ibe Exporter.

The Company is a manufacturer of antimony trioxide products and fuve s manufacturing fucility in
Thailand. The Company sources raw matérinls from Mysamar, Vietnam snd China and manuficoures
them into the fina! product it Thailarsl Tho fina) praduct, antimouy kioxide, will be exported to India.

S. Please pruvide the Certificats of Business Registrativn of the Exporter,

dated 6 Oclober 2020

Please find Atrachment | for the Certiticate of Business Registration of the Exporler.
G. T2z country where the goods covered under the COO was produced.
The counlry where the goods covered under tho COU was produced 8 Thailand.

7.Pleuse provide the following Information for each of (he matarsl/componenis ased 1o prodace the

ponds certified as originating:

Supplier’s Namcund
Address

Thailand Anthraciie Co., Ltd,
Address; 14996, Moo 2,
Surassk, Sriracha, Chosburl,
20110

T _L el ofl (FOY

Folyphosphotic |
Acld 165%

283620 | Soda Ash - China

Sien O3 Producs Ca., Lid |
Address: |21 R 5 Towoer,

7™ Floag, Rocm No,

121/071, Raechaduphisck

Rd., Dindac ng, Bangicok,
L NS
Younpsun Chemicala Co.,
1d

Address: No.950, Yinhai Rd,
Liangyiag District, Nanninp,

| Guangxi, Ching, 530221 |

Tai-litng Chomical
Corporstion Limitec)
Adldre: 59 Moo 2, Phuchao
Saming Phray Rd, Beng Ya
Phrask, Phra Pradsong,

1
]

| A atlmony Oxile

_Somal Prakan, 10130
Y ouigyun Chemicals Co,
Lid

Address: No.950, Yinhai Rd,
Liangqing Cristriet, Nanning,

|
L

| Gusngxi, China, $30221
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T Comayof | Quantmy | valee | %
Origa nthe [
Cumponient,

Muxctinls,

| Jopu, Vams | {0 [
Thailmd ™ 01600 8012 | 0.5923%
“Thuibnd 1715060 "?ﬁs"“?ﬁwf

R EE— F—— ——
Chins 0.0823 815247 |.5¢13~s;,‘|'

|
L |
Chim | QO.15M Tr_‘s‘i!l (08015

P NTSTH EPTERE IR RTRTTS

P L__ r——— P




F(A) Where camulntivn ks beiug claimiend, coples of supporting cerdflenics or origin by olher FTA
menber may pleane be provided.

Supperting certiflicats of arigin (Formn Al) is not available.

7{B) Where canyponeuts/muaierial arc originating, the bmis of orfgin of the componcats/miterni
mzy be previded,

Please find column namely ‘Country of Urigin of the Com ponont, Mstorials, Inputs. Paris® ir guestion
00.7"s 1able (r basis of erigin of the esmponenta‘/maerials.

7(C) A bresk-up of costs oiher than the rmw material being Incurred may siso be provided.

|" ™

| I}em.rlptinn ‘_"alue fin USD) ;
i 1 I Cither C(.:;- 31.3334 |
:‘_ | I.a; uusL_-“ Ol 52.493 '- |
"% | Oy cost 56917 |
i rl‘;ll'_ls;;ﬂ_aﬁon éoiin] ; (-].BZEIJ
| ) o Total value of other cost 166.8361 |

8. Plenns provide a bricl description of tbe productios proceases carried out for the go< dn certified
o originaling,

}) Prepare the fumace by bumirp, anthracite breezo for §2 days and Increase the fcmpeioture by
using a diosel burper for 3 days unt., the lempombure resches 200°C. .

1) Put antitnony oxlde with soda osh, anthracite breeze, and Polyphospburic Ackd 10504 respectively
in the fumace. 1he scmi-finishad produtt will be antimony metal.

2) Put Artimony wnetal in the blast fumace snd ute 1 root blower to compress tho aidoy ygen into the
blast furnace, which will trigger & spontanocus combustion. Thoe linished product will »e
anfimony trioxido which will be processed for packing ond cleaning for sales allervwands.

9, The value nddliloo stiributnble to the sbave precesses,
Profi per 1 unit of pmduct 402.1515% USD

10. 13 the De-Minlmis Rule nsed for determination of origia.
N

11. Is the good belog verifiod or sy comporeat/material weod In i production a fungible gooda? If
o, detalls of the investory management method oay please be provided.

Mo,

1Z. Final sntecome of the verification-whether the cousighment covered upder the CO) nects the
Rules of Origlu under FTA to be considered ns Origins.

No. the consignment covesd under the CO Joes rot meet the Rukes of Origin under AIFTA 10 be
considered as Origins,

e e e S

‘| Thai Unipet Tndustzies Co, Lt

viwn Tan [J\'i;ﬁ-n 3"§ﬁﬂ-:: é-"‘\:j |
ERE I R 5 %\

r———

10.4 Moreover, the Additional Director, DRI, Ahmadabad Zonal Unit vide letter F.No
DRI/AZU/SRU-31/2003/Pt. I dated 24.02.2022 has forwarded6 COO certificates as a
sample with a list of COO certificates issued by the Thailand authorities against the
export of Antimony Trioxide to various importers in India. The verification report was
received through OSD(Cell-4), Directorate of International Custons (FTA Cell), CBIC,
New Delhi vide letter dated 29.11.2022 which attached the verification report No
0307/3835 dated 09.11.2022 issued by the Deputy Director General, Department of

Foreign Trade, Ministry of Commerce, 563 Nonthaburi, Thalend wherein they
confirmed that:

“(1) The above mentioned certificates of Origin Form Al were authentically issued
by the Department of Foreign Trade.

(2) The word “Issued Retroactively” on the Certificate of Origin Form Al No.1)-3)
were compliance with Article 10(b} of the Operational Certification Procedure
{OCP} under ASEAN-India FTA.

(3) The exporter, THAI UNIPET INDUSTRIES CO. LTD. declared that the products
shown on the above mentioned Form Al were not qualified as originating goods in
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Thailand. We, hence, revoked those products on those Forms AL The
questionnaires and relevant documents are herewith enclosed (Attachment)”

The Country of Origin Form AI2018-0050990 dated 7.11.2018 appeared at the serial
no. 2 in the verification report No 0307/3835 dated 09.11.2022 pertained to M/s.
Polycab India Limited, Unit 4, Plot No.105, Halol Vadodara Road, Village: Nurpura,
Taluka Halol, Dist- Panchmahal, Gujarat — 389350. The scanned image of verification
report No 0307 /3835 dated 09.11.2022 is as under:

[SCANNED IMAGE OF VERIFICATION REPORT NO 0307/3835 DATED 09.11.2022]

Department of Foreign Trade
Ministry of Commerce

563 Nonthaburi Road

Nonthabur 11000 Thailand

Tel. 662-547-4823 Fax 662-547-4807

No.0307/ 3R35

¢] November 2022

Dear Sir,
Subject: Response to Verification of the Certificates of Origin Form Al

Reference is made to your letter No. Ban/Com/206/01/2022 dated 26 April 2022,
requesting verification genuineness and authenticity of the following 6 Forms Al

1) No. AI2018-0012721 dated 21 March 2018

2) No. AT2018-0050990 dated 7 November 2018
3) No. AI2019-0037008 dated 13 August 2019

4) No. Al2020-0010624 dated 28 February 2020
5) No. Al2020-0047765 dated 25 December 2020
6) No. AI2021-0014857dated 19 March 2021

Having conducted an adminisfrative cross-control, we hereby confirm that

1) The above-mentioned Certificates of Origin Form Al were authentically issued by
the Department of Foreign Trade.

2) The word “Issued Retroactively” on the Certificates of Origin Form Al No. 1) - 3)
were compliance with Article 10 (b) of the Operational Certification Procedures (OCF) under
ASEAN-India FTA.

3) The exporter, THAI UNIPET INDUSTRIES CO., LTD. declared that the products
shown on the above-mentioned Form Al were not qualified as originating goods in Thailand.
We, hence, revoked those products on those Forms Al The questionnaires and relevant
documents are herewith encloscd. (Attachment)

Please be assured of our full co-operation.

Yours sincerely,
U -

(Mrs. Manztsanth  Sirawat)
Ceputy Ditector-Gen:ral
For Cirector-Goie; 40

Dharmendra Singh
Embassy of India, Bangkok

Attachment: The questionnaires and relevant documents.

10.5 It appears from the verification report issued by the Competent authority of
Department of Foreign Trade, Ministry of Commerce that ‘the product’ i.e. ‘Antimony
Trioxide’ exported by M/s. Thai Unipet Industries Co. Ltd. was not qualified as
originating goods in Thailand in terms of Determination of Origin of goods under the
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Preferential trade agreement between Government of ASEAN & ndia Rules, 2019
(Notification No. 189/2009-Customs (NT)} dated 31.12.2009). N

11. Summary of the Investigation:

From the investigation conducted and from the foregoing discussions, it
appears that:

a. The Importer i.e. M/s. Polycab India Limited had imported Thailand origin
Antimony Trioxide, manufactured by M/s. Thai Unipet Industries Co. Ltd,
Thailand, during the period from 21.06.2018 to 14.04.2021. After April, 2021
they have not imported Thailand origin Antimony Trioxide. In addition to the
manufacturer, the Importer imported identical goods from the supplier M/s.
Youngsun Chemicals Co. Ltd., China wherein manufacturer of said goods were
Thai Unipet Industries Co. Ltd, Thailand. All the consignments were directly
shipped from Thailand to India.

b. The Importer has classified their imported goods i.e. Antimony Trioxide under
Tariff Heading 28258000 of the First schedule to the Customs Tariff Act, 1975
and availed the benefit of Notification No.46/2011-Cus daed 01.06.2011, as

amended.

c. The verification of Origin criteria was conducted in terms of Customs
Administration of Rules of Origin under Trade Agreement Rules, (CAROTAR),
2020 by the Deputy Commissioner of Customs, ICD Tumb, in case of two live
consignment of Antimony Trioxide imported by the Importer.The Competent
Authority of Thailand reported that the exporter, THAI UNIPET INDUSTRIES
CO. LTD. had declared that the products shown on the Form Al were not
qualified as originating goods in Thailand, hence, revoked those products on
those Forms Al

d. From the questionnaire submitted by the manufacturer M/s. Thai Unipet
Industries Co. Ltd, Thailand it appears that the Antimony Oxide, which was the
main raw materiai of the Company’s product, was a mineral extracted from a
mine in Myanmar. The manufacturer imported the Antimony Oxide (CTSH-
282580) from Myanmar through supplier Youngsun Chemizels Co. Ltd, China
without cover of Certificate of Origin (Form Al).

e. The manufacturer declared in the questionnaire that value content of Antimony
Oxide imported by them from Myanmar was around 85.29% and the CTSH was
282580. However, the finished product i.e. Antimony Trioxide was classified
under CTSH 282580. Thus, it appears that there was no change in
classification of produced goods in six digit tariff sub- heading (CTSH) level.

f. In the meantime, Importer has paid Duty funder proteston two live
consignments of Antimony Trioxide manufactured by the same supplier i.e.
Thai Unipet Industries Co. Ltd. imported at ICD Tumb. Further, the Importer
had also cleared four consignments of Thailand origin Antimony Trioxide at ICD
Tumb without availing the benefit of Notification No.46/2011-Cus dated
01.06.2011, as amended, and paid appropriate Customs Duty.

g. After detection of evasion of Duty by the Importer at ICD Tumb during October,
2020, the Importer had changed the port of import for the identical goods and
started import of Thailand origin Antimony Trioxide at Nhava Sheva sea port.
On being asked the reason he stated that the consignments were destined to
Nhava Sheva Port, thus they filed Bill of Entry at Nhava Sheva for clearance of
goods.
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h. The Importer had cleared 6 consignments of Antimony Trioxide at Nhava Sheva
Port during the period from 06.01.2021 to 14.04.2021 after availing the benefit
of Notification No 46/2011-Cus dated 01.06.2011, as amended.

i. Further verification of Origin criteria was conducted by DRI with the Thailand
authority in terms of Customs Administration of Rules of Origin under Trade
Agreement Rules, (CAROTAR), 2020. The competent authority of Department of
Foreign Trade, Ministry of Commerce reported that the exporter, Thai Unipet
Industries Co. Ltd. declared that the products shown on the Form Al were not
qualified as originating goods in Thailand, thus they revoked those products on
those Forms AL

j- The goods imported by the Importer from M/s. Youngsun Chemicals Co. Ltd,
China and M/s. Thai Unipet Industries Co. Ltd, Thailand are identical goods
manufactured by same manufacturer and did not fulfill the criteria of origin in
terms of Rule 5 of Origin of Rules.

k. The Importer had wrongly availed the benefit of Notification No. 46/2011-Cus
dated 01.06.2011, as amended and short paid the Customs Duties of Rs
2,69,67,319/- (details as per Annexure-A attached to this Show Cause Notice)
at ICD Tumb & Nhava Sheva sea port.

12. Main Legal Provisions relating to the case:

12.1 Sub-section (4) of Section 460f the Customs Act, 1962, specifies that, the
importer while presenting a bill of entry shall make and subscribe to a declaration as to
the truth of the contents of such bill of entry and shall, in support of such declaration,
produce to the proper officer the invoice, if any, and such other documents relating to the
imported goods.

12.2 Section 17. Assessment of duty. -

(1) An importer entering any imported goods under section 46, or an exporter entering
any export goods under section 50, shall, save as otherwise provided in section 85, self-
assess the duty, if any, leviable on such goods.

(2) The proper officer may verify the entries made under section 46 or section 50 and the
self assessment of goods referred to in sub-section (1) and for this purpose, examine or
test any imported goods or export goods or such part thereof as may be necessary.
Provided that the selection of cases for verification shall primarily be on the basis of
risk evaluation through appropriate selection criteria. '

(3} For the purposes of verification under sub-section (2}, the proper officer may require
the importer, exporter or any other person to produce any document or information,
whereby the duty leviable on the imported goods or export goods, as the case may be,
can be ascertained and thereupon, the importer, exporter or such other person shall
produce such document or furnish such information.

(4) Where it is found on verification, examination or testing of the goods or otherwise that
the self- assessment is not done correctly, the proper officer may, without prejudice to
any other action which may be taken under this Act, re-assess the duty leviable on such
goods.

(5) Where any re-assessment done under sub-section (4) is contrary to the self-
assessment done by the importer or exporter and in cases other than those where the
importer or exporter, as the case may be, confirms his acceptance of the said re-
assessment in writing, the proper officer shall pass a speaking order on the re-
assessment, within fifteen days from the date of re-assessment of the bill of entry or the
shipping bill, as the case may be.

Explanation. - For the removal of doubts, it is hereby declared that in cases where an
importer has entered any imported goods under section 46 or an exporter has entered
any export goods under section 50 before the date on which the Finance Bill, 2011
receives the assent of the President, such imported goods or export goods shall continue
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to be governed by the provisions of section 17 as it stood immediatelyr before the date ' n
which such assent is received./ -

12.3 Section 28DA. Procedure regarding claim of preferential rate of duty. -
(1) An importer making claim for preferential rate of duty, in terms of any trade
agreement, shall -
(i) make a declaration that goods qualify as originating goods for preferential rate
of duty under such agreement;
(ii) possess sufficient information as regards the manner in which country of origin
criteria, including the regional value content and product specific criteria, specified
in the rules of origin in the trade agreement, are satisfied,
(iii) furnish such information in such manner as may be provided by rules;
(iv} exercise reasonable care as to the accuracy and truthfulness of the information
furnished.
(2) The fact that the importer has submitted a certificate of origin issued by an Issuing
Authority shall not absolve the importer of the responsibility to exercise reasonable care.
(3) Where the proper officer has reasons to believe that country of origin criteria has not
been met, he may require the importer to furnish further information, consistent with the
trade agreement, in such manner_as may be provided by rules.
(4) Where importer fails to provide the requisite information for any reason, the proper
officer may,-
(i) cause further verification consistent with the trade agreement in such manner as
may be provided by rules;
(it} pending verification, temporarily suspend the preferential taniff treatment to
such goods:
Provided that on the basis of the information furnished by the importer or the
information available with him or on the relinquishment of the claim for preferential
rate of duty by the importer, the Principal Commissioner of Customs or the
Commissioner of Custorns may, for reasons to be recorded in writing, disallow the
claim for preferential rate of duty, without further verification.
(5) Where the preferential rate of duty is suspended under sub-section (4), the proper
officer may, on the request of the importer, release the goods subject to furnishing by the
importer a security amount equal to the difference between the duty provisionally
assessed under section 18 and the preferential duty claimed:
Provided that the Principal Commissioner of Customs or the Commissioner of Customs
may, instead of security, require the importer to deposit the differential duty amount in
the ledger maintained under section 51A.
(6) Upon temporary suspension of preferential tariff treatment, the proper officer shall
inform the Issuing Authority of reasons for suspension of preferential tariff treatment,
and seek specific information as may be necessary to determine the origin of goods
within such time and in such manner as may be provided by rules.
(7) Where, subsequently, the Issuing Authority or exporter or producer, as the case may
be, furnishes the specific information within the specified time, the proper officer may, on
being satisfied with the information furnished, restore the preferentiul tariff treatment.
(8) Where the Issuing Authority or exporter or producer, as the case may be, does not
furnish information within the specified time or the information furmished by him is not
found satisfactory, the proper officer shall disallow the preferential ‘ariff treatment for
reasons to be recorded in writing:
Provided that in case of receipt of incomplete or non-specific information, the proper
officer may send another request to the Issuing Authority staling specifically the
shortcoming in the information furnished by such authority, in sucit circumstances and
in such manner as may be provided by rules.
(9} Unless otherwise specified in the trade agreement, any request for verification shall
be sent within a period of five years from the date of claim of preferential rate of duty by
an importer.
(10) Notwithstanding anything contained in this section, the preferential tariff treatment
may be refused without verification in the following circumstances, namely:-
(i) the tariff item is not eligible for preferential tariff treatment;
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(i) complete description of goods is not contained in the certificate of ongin;
{iit) any alteration in the certificate of origin is not authenticated by the Issuing
Authority;
(iv) the certificate of ongin is produced after the period of its expiry, and in all
such cases, the certificate of origin shall be marked as "INAPPLICABLE".
{11} Where the verification under this section establishes non-compliance of the imported
goods with the country of origin criteria, the proper officer may reject the preferential
tariff treatment to the imports of identical goods from the same producer or exporter,
unless sufficient information is furnished to show that identical goods meet the country
of origin criteria.
Explanation-For the purposes of this Chapter,-
{a)"certificate of origin” means a certificate issued in accordance with a trade agreement
certifying that the goods fulfil the country of ongin criteria and other requirements
specified in the said agreement;
{b)"identical goods"” means goods that are same in all respects with reference to the
country of ongin criteria under the trade agreement;
fc)'Issuing Authority” means any authority designated for the purposes of issuing
certificate of origin under a trade agreement;
(d}trade agreement” means an agreement for trade in goods between the Government of
India and the Government of a foreign country or territory or economic union.

12.4 SECTION 111. Confiscation of improperly imported goods, etc. - The
Sfollowing goods brought from a place outside India shall be liuble to confiscation: -
faj ...
fo) any goods exempted, subject to any condition, from duty or any prohibition in
respect of the import thereof under this Act or any other law for the time being in
force, in respect of which the condition is not observed unless the non-observance
of the condition was sanctioned by the proper officer;
(p)...
(g} any goods imported on a claim of preferential rate of duty which contravenes
any provision of Chapter VAA or any rule made thereunder.

12.5 SECTION 112, Penalty for improper importation of goods, etc.-

Any person, -

fa) who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the doing or
omission of such an act, or

(b} who acquires possession of or is in any way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other
manner dealing with any goods which he knows or has reason to believe are liable to
confiscation under section 111,

shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act or
any other law for the time being in force, to a penalty not exceeding the value of the
goods or five thousand rupees, whichever is the greater;

(ii) in the case of dutiable goods, other than prohibited goods, subject to the provisions
of section 114A, to a penalty not exceeding ten per cent. of the duty sought to be evaded
or five thousand rupees, whichever is higher:

Provided that where such duty as determined under sub-section (8} of section 28 and
the interest payable thereon under section 28AA is paid within thirty days from the date
of communication of the order of the proper officer determining such duty, the amount of
penalty liable to be paid by such person under this section shall be twenty-five per cent.
of the penalty so determined;

(iii) in the case of goods in respect of which the value stated in the entry made under this
Act or in the case of baggage, in the declaration made under section 77 (in either case
hereafter in this section referred to as the declared value) is higher than the value
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thereof, to a penalty not exceeding the difference between the declared value and th~
value thereof or five thousand rupees, whichever is the greater; .
fiv) in the case of goods falling both under clauses (i) and (iii), to a penalty not exceeding
the value of the goods or the difference between the declared value and the value
thereof or five thousand rupees, whichever is the highest;

fv) in the case of goods falling both under clauses fii) and (iii), to a penalty not exceeding
the duty sought to be evaded on such goods or the difference between the declared
value and the value thereof or five thousand rupees, whichever is the highest.

12.6 Section 28 (4) of the Customs Act, 1962-Recovery of duties not levied or
short-levied or erroneously refunded. —

(4) Where any duty has not been levied or not paid or has been short-levied or short-paid
or erroneously refunded, or interest payable has not been paid, part-paid or erroneously
refunded, by reason of,-

{a) collusion, or
(b} any wilful mis-statement; or
{c] suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter, the
proper officer shall, within five years from the relevant date, serve iictice on the person
chargeable with duty or interest which has not been so levied or nct paid or which has
been so short-levied or short-paid or to whom the refund has erroneously been made,
requiring him to show cause why he should not pay the amount specified in the notice.

{5} Where any duty has not been levied or not paid or has been shori-levied or short paid
or the interest has not been charged or has been part-paid or the duty or interest has
been erroneously refunded by reason of collusion or any wilful mis-statement or
suppression of facts by the importer or the exporter or the agent or the employee of the
importer or the exporter, to whom a notice has been served under sub-section (4) by the
proper officer, such person may pay the duty in full or in part, as may be accepted by
him, and the interest payable thereon under section 28AA and the penalty equal
to fifteen per cent. of the duty specified in the notice or the duty sc accepted by that
person, within thirty days of the receipt of the notice and inform the proper officer of
such payment in writing.

12.7 SECTION 28AA. Interest on delayed payment of duty. ——

(1) Notwithstanding anything contained in any judgment, decree, order or direction of
any court, Appellate Tribunal or any authority or in any other provision of this Act or the
rules made thereunder, the person, who is liable to pay duty in accordance with the
provisions of section 28, shall, in addition to such duty, be liable to pay interest, if any,
at the rate fixed under sub-section 2, whether such payment is made voluntarily or after
determination of the duty under that section.

{2) Interest at such rate not below ten per cent. and not exceeding thirty-six per cent.
per annum, as the Central Government may, by notification in the Official Gazette, fix,
shall be paid by the person liable to pay duty in terms of section !8 and such interest
shall be calculated from the first day of the month succeeding the month in which the
duty ought to have been paid or from the date of such erroneous refund, as the case
may be, up to the date of payment of such duty.

(3} Notwithstanding anything contained in sub-section (1), no interest shall be payable
where,—

(a) the duty becomes payable consequent to the issue of an order, instruction or
direction by the Board under section 151A; and

fb)  such amount of duty is voluntarily paid in full, within forty-five days from the date
of issue of such order, instruction or direction, without reserving any right to appeal
against the said payment at any subsequent stage of such payment
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12.8 Section 114A of the Customs Act, 1962 read as Penalty for short-levy or
non-levy of duty in certain cases. -

Where the duty has not been levied or has been short-levied or the interest has not been
charged or paid or has been part paid or the duty or interest has been erroneously
refunded by reason of collusion or any willful mis-statement or suppression of facts, the
person who is liable to pay the duty or interest, as the case may be, as determined
under sub-section (8) of section 28] shall also be liable to pay a penalty equal to the duty
or interest so determined:

Provided that where such duty or interest, as the case may be, as determined
under sub-section (8) of section 28], and the interest payable thereon under
section28AA, is paid within thirty days from the date of the conununication of the order
of the proper officer determining such duty, the amount of penalty liable to be paid by
such person under this section shall be twenty-five per cent of the duty or interest, as
the case may be, so determined:

Provided further that the benefit of reduced penalty under the first proviso shall be
available subject to the condition that the amount of penalty so determined has also
been paid within the period of thirty days referred to in that proviso :

Provided also that where the duty or interest determined to be payable is reduced or
increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be,
the court, then, for the purposes of this section, the duty or interest as reduced or
increased, as the case may be, shall be taken into account:

Provided also that in case where the duty or interest determined to be payable is
increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be,
the court, then, the benefit of reduced penalty under the first proviso shall be available if
the amount of the duty or the interest so increased, along with the interest payable
thereon under section 28AA, and twenty-five percent of the consequential increase in
penalty have also been paid within thirty days of the communication of the order by
which such increase in the duty or interest takes effect:

Provided also that where any penalty has been levied under this section, no penalty
shall be levied under section 112 or section 114.

Explanation - For the removal of doubts, it is hereby declared that -

(i) the provisions of this section shall also apply to cases in which the order determining
the duty or interest sub-section (8) of section 28 relates to notices issued prior to the date
on which the Finance Act, 2000 receives the assent of the President;

fii} any amount paid to the credit of the Central Government prior to the date of
communication of the order referred to in the first proviso or the fourth proviso shall be
adjusted against the total amount due from such person.

12.9 Section 114 AA of the Customs Act, 1962 read as -Penalty for use of
false and incorrect material. -

If a person knowingly or intentionally makes, signs or uses, or causes to be made,
signed or used, any declaration, statement or document which is false or incorrect in
any material particular, in the transaction of any business for the purposes of this Act,
shall be liable to a penalty not exceeding five times the value of goods.

13. Obligations under self-assessment and demand invoking extended period:

13.1 The subject Bills of Entry as mentioned in Annexure-A to this Show Cause
Notice, filed by the Importer, wherein they had declared the description, classification
of goods and Country of origin, were self-assessed by them. However, the verification
report conducted under the provisions of CAROTAR, 2020 established that the
manufacturer of goods in question had not fulfilled the origin criteria in terms of Rules
of origin. Shri Chetan Deshmukh, Vice President of the Importer has accepted and
admitted the same during his statement dated 18.10.2021 recorded under Section 108
of the Customs Act, 1962.
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13.2 Vide Finance Act, 2011, “Self-Assessment” has been intraduced w.e.f. from
08.04.2011 under the Customs Act, 1962. Section 17 of the said At provides for sel—
assessment of Duty on import and export of the goods by the Importer or exporter
himself by filing a Bill of Entry or Shipping Bill as the case may be, in the electronic
form, as per Section 46 or 50 respectively. Thus, under self-assessment, it is the
responsibility of the Importer or exporter to ensure that he declares the correct
classification, applicable rate of Duty, value, benefit or exemption Notification claimed,
if any in respect of the imported/exported goods while presenting Bill of Entry or
Shipping Bill. Section 28DA of Customs Act, 1962 was introduced vide Finance Bill
2020 wherein Importer making claim of preferential rate of Duty. in terms of any trade
agreement shall possess sufficient information as regards to origin criteria. Therefore,
by not self-assessing the subject goods properly, it appears that the Importer willfully
evaded Customs Duty on the impugned goods. In the present case, the Importer has
wrongly availed the benefit of exemption Notification wherein impcrted goods had not
fulfilled the origin criteria by the manufacturer. After detection of wrong availment of
exemption Notification by the Customs authority at ICD Tumb, the Importer had
changed the port of import since December, 2020 from ICD Tumb to Nhava Sheva and
availed exemption Notification at Nhava Sheva for the identical goods imported from
Thailand. The Importer appears to have indulged in suppression of facts with intent to
evade the payment of applicable Customs Duties.

13.3 From the verification report, it appears that the Competent authority of
Department of Foreign Trade, Ministry of Commerce reported tha: the exporter, Thai
Unipet Industries Co. Ltd. declared that the products shown on the Form Al were not
qualified as originating goods in Thailand, thus they revoked those products on those
Forms Al. As the Country of origin (COO) Certificate had revolked by the issuing
authority of Thailand, the preferential tariff treatment to the imports of Antimony
Trioxide by the Importer is liable for rejection in terms of Section 28DA (11) of the
Customs Act, 1962,

13.4 Therefore, it appears that the Importer knowingly and deliberately availed the
exemption Notification on the goods manufactured by M/s. Thai Unipet Industries Co.
Ltd, Thailand. It appears to be indicative of their mensrea. Moreover, the Importer
appears to have suppressed the said facts from the Customs authorities and also
willfully availed the exemption Notification No. 46/2011-Cus dated 01.06.2011, as
amended during filing of the Bill of Entry at ICD Tumb and Nhave Sheva and thereby
caused evasion of Customs Duty. Accordingly, it appears that provisions of Section
28(4) of the Customs Act, 1962 are invokable in this case. For the same reasons, the
Importer also appears liable to penalty under Section 114A of the Customs Act, 1962,

14. Mis-declaration by the Importer - liability of goods to confiscation,
demand of differential Duty and liability to Penalties:-

14.1 Sub-section {4) of Section 46 of the Customs Act, 1962, specifies that, the
Importer while presenting a Bill of Entry shall at the foot thereof -make and subscribe
to a declaration as to the truth of the content of such Bill of Eatry and shall, in
support of such declaration, produce to the proper officer the invo.ce, if any, and such
other documents relating to the imported goods. From the verification report discussed
above, it appears that the Importer has suppressed the relevant facts and intentionally
evaded Customs Duty on the impugned goods and hence, contravened the provisions
of section 46 of the Customs Act, 1962.

14.2 As mentioned in the foregoing paras, the imported goods under the subject
Bill of Entry, as mentioned in Annexure-A to this Show Cause Not.ce, have been found
to be not corresponding to the condition for claiming the full exemption against
Country of Origin (COQ) Certificate in terms of Notification No 45/2011-Cus dated
01.06.2011, as amended. Hence, the goods imported during the period from
21.06.2018 to 26.03.2020 having assessable value of Rs.16,26,15,215/- {(Rupees
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Sixteen Crore, Twenty Six Lakh, Fifteen Thousand, Two Hundred and Fifteen
only) are liable for confiscation under Section 111(o) of the Customs Act, 1962.
Further, the goods imported during the period from 27.03.2020 to 14.04.2021 having
assessable value of Rs 11,43,98,580/- (Rupees Eleven Crore, Forty Three Lakh,
Ninety Eight Thousand, Five Hundred and Eighty only) are liable for confiscation
under Section 111(qg} of the Customs Act, 1962, Therefore, it appears that the Importer
is also liable for imposition of penalty under Section 112(a) and 112 (b) of the Customs
Act, 1962.

14.3  As discussed above, it appears that the Importer was aware that the Thailand
based manufacturer of Antimony Trioxide did not fulfill the origin criteria of products
and he was not eligible for exemption benefit as provided under Notification No.
46/2011-Cus dated 01.06.2011, as amended. The Importer has intentionally
submitted the documents for claiming the exemption benefit before Customs.
Therefore, it appears that they are also liable for imposition of penalty under Section
114AA of the Customs Act, 1962,

15. PAYMENT DURING INVESTIGATION:

15.1 The Importer vide letter dated 09.11.2020 addressed to the Deputy
Commissioner of Customs, ICD Tumb informed that they wished to deposit Duty
under protest in respect of Bill of Entry No.9178366 & 9178364 {WBE) both dated
14.10.2020 and paid differential Duty of Rs.7,61,520/-along with interest of Rs.
5,320/-against the Bill of Entry No.9178366 dated 14.10.2020 vide e-Challan No.
2032739260 dated 12.11.2020and differential Duty of Rs.7,61,521/- along with
interest of Rs.58,835/-in respect of Ex-Bond Bill of Entry No0.2615213 dated
04.02.2021vide TR-6 Challan No. 164 dated 07.08.2021 at ICD Tumb.

15.2 During investigation the Importer had paid differential Duty of Rs.
2,54,44,278/- along with interest of Rs.67,67,924/- through various Demand
Draft/Challans as detailed below:

Sr.no |[DD No. & |Challan no. & BCD Amount | Interest | Challan Amt
date ' date (in Rs.) (Rs.) (Rs)
1 510578  dt|24/2021-22 dt 18441783 | 5857157 24298941
29.10.2021 | 06.11.2021
2 [510580  dt|25/2021 dt 498692 252284 750976
| | 29.10.2021 L09.11.2021
'3 510579 dt[26/2021  dt 6503803 | 658483 7162285 |
129.10.2021 | 09.11.2021 | | |
TOTAL T | 2,54,44,278 ] 67,67,924| 3,22,12,202
16. The imports of Antimony Trioxide by the Importer have been taken place at

ICD Tumb (INSAJ6) and Nhava Sheva (INNSA1) and highest Duty demand pertains to
the ICD Tumb (INSAJ6}, falls under the jurisdiction of the Commissioner of Customs,
Ahmedabad. Therefore in terms of Section 110AA read with Notification No.28/2022
Customs (NT) dated 31.03.2022 the proper officer in the instant case is the
Comrmissioner of Customs, Ahmedabad.

17. Therefore Show Cause Notice No. VIII/10-01/Commr./O&A/2023-24 dated
30.05.2023 was issued to M/s. Polycab India Limited, Unit 4, Plot No.105, Halol
Vadodara Road, Village: Nurpura, Taluka Halol, Dist- Panchmahal, Gujarat — 389350
calling upen to show cause in writing to the Commissioner of Customs, Ahmedabad
having his office at 1st Floor, Customs House, Near Akashwani Bhavan, Navrangpura,
Ahmedabad within 30 days of the receipt of this Notice as to why:

i.  The exemption benefit of Notification No.46/2011-Cus dated 01.06.2011, as
amended, availed by the Importer against the goods imported under various
Bills of Entry at ICD Tumb & Nhava Sheva, as mentioned in Annexure-A to the
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ii.

11,

v.

Vi,

vil,

viii.

X,

Show Cause Notice, should not be disallowed in terms of Section 28DA(11) nf
the Customs Act, 1962 as the Competent authority of Thailand had revoked <
Form A1 (Certificate of Origin) issued in respect of said goods exported to India;

The 2 consignments (appearing at Sr.No.24 & 25 of Annexure -A) i.e. 40 MT of
Antimony Trioxide imported vide Bill of Entry No. 9178366 dated 14.10.2020
and Ex-Bond Bill of Entry No. 2615213 dated 04.02.2021 tctally valued at Rs.
1,56,45,000/- (Rupees One Crore, Fifty Six Lakh, Forty Five Thousand
only)should not be held liable for confiscation under Section 111{q} of the
Customs Act, 1962. Since the said goods have been released provisionally to the
Importer on execution of PD Bond in respect of Bill of Entry No. 9178366 dated
14.10.2020, why fine in lieu of confiscation should not be imposed under
Section 125 of the Customs Act, 1962;

The impugned goods having total assessable value of Rs.26,13,69,065/-
(Twenty Six Crore, Thirteen Lakh, Sixty Nine Thousand and Sixty Five
only) (assessable value of Rs.16,26,15,215/- of the goods imported during
period 21.06.2018 to 26.03.2020 and assessable value of Rs.9,87,53,850/- of
the goods imported during 27.03.2020 to 14.04.2021) as mentioned in
Annexure-A (appearing at Sr. No. 1 to 23 and 26 to 32)should not be held liable
for confiscation as per the provisions of Section 111(0) and 111 (q) of the
Customs Act, 1962. However, as the said goods are not physically availabie for
confiscation, why fine should not be imposed in lieu of confiscation under
Section 125 of the Customs Act, 1962;

The differential Custems Duty amounting to Rs.2,69,67,319/- (Rupees Two
Crore, Sixty Nine Lakh, Sixty Seven Thousand, Three Hundred and
Nineteen Only) as mentioned in “Annexure-A” attached t» this Show Cause
Notice should not be demanded and recovered from them under Section 28(4) of
the Customs Act, 1962;

The Interest at the applicable rate should not be recoverec from them on the
said differential Customs Duty as mentioned at (iv) above under Section 28 AA
of the Customs Act, 1962;

The Customs Duty amount of Rs.2,69,67,319/- (Rupees T'wo Crore, Sixty
Nine Lakh, Sixty Seven Thousand Three Hundred and Nineteen
only)already paid by them should not be appropriated and adjusted against the
aforesaid demand;

The interest amount of Rs.68,32,079/- (Rupees Sixty Eight Lakh, Thirty
Two Thousand and Seventy Nine only} already paid by tham should not be
appropriated and adjusted against the interest payable on the demand
mentioned at (iv) above;

Penalty should not be imposed on the Importer under Section 112(a) &{b) of the
Customs Act, 1962;

Penalty should not be imposed on the Importer under Section 114A of the
Customs Act, 1962;

Penalty should not be imposed on the Importer under Secction 114AA of the
Customs Act, 1962.

18. Defense submissions:- M/s. Polycab India Limited submitted their reply to the
Show Cause Notice No. VII[/10-01/Commr/O&A/2023-24 dated 30.05.2023 vide their
letter dated 15.06.2023 wherein they have interalia submitted as vnder:

» That they have imported Antimony Trioxide classified unader Tariff Heading

28258000 from Thai Unipet Industries Co. Ltd, Thailand and Youngsun
Chemicals Co Ltd., China between 21.06.2018 and 14.04.2021;

That they have availed the benefit of Notification No0.46/2011-Cus
dated01.06.2011 under AIFTA on then eligibility under the treaty. That they
have followed the guidelines of CAROTAR Rules, 2020 with at most attention
and had furnished the details of the origin criteria w.r.t goods under supply
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with the department in true spirit and to the best of knowledge and information
available. They had obtained a Certificate from the Supplier in this regard and
the same was submitted to the department;

» During the verification of the origin criteria by Customs, ICD Tumb full
cooperation with clear intent of not availing any benefit, unduly. They had
deposited the duties under protest when the authenticity of COO was
questioned. Further, not availed any benefit under the treaty until the
investigation was completed;

» When summoned by ICD Tumb and later by DRI, Surat, they were the first
importer to attend the hearing and accept the duty liability and after having
being heard by the Hon’ble DRI and Deputy Commissioner ICD, Tumb about
the investigation and the facts of the case, they immediately agreed to pay the
duties that were foregone under the treaty together with interest;

» That they were not aware that supplier was not qualifying to the origin criteria
till it was proved and when the supplier was proved guilty by the Department,
they had immediately stopped buying from him and black listed him,;

» That they have never wrong intent of claiming any benefit without the merits of
its eligibility and in this case also, they did not avil the benefit and they had
obtained enough information from the supplier w.r.t origin criteria of the goods
under supply before they availed the benefit;

» That there was no intent of evasion of duty, whatsoever and would not levy any
penalty.

19. Personal Hearing: The Personal Hearing was fixed on 27.02.2024 for M/s.
Polycab India Limited. Shri Chetan Deshmukh, Senior Vice President{EXIM) and Shri
Pramod Gaokwad, DGM(Imports) of M/s. Polycab India Limited attended the Personal
Hearing on 27.02.2024 on behalf of M/s. Polycab India Limited wherein they
reiterated the submission as detailed in their written submission dated 15.06.2023.

20: Discussions and Findings: [ have carefully gone through the Show Cause Notice
No.VIII/10-01/Commr/O&A/2023-24 dated 30.05.2023, written submission dated
15.06.2023 filed by M/s. Polycab India Limited and records of personal hearing held
on 27.02.2024. Issues for consideration before me in these proceedings are as under-

i. Whether, the exemption benefit of Notification No0.46/2011-Cus dated
01.06.2011, as amended, availed by the Importer against the goods imported
under various Bills of Entry at ICD Tumb & Nhava Sheva, as mentioned in
Annexure-A to the Show Cause Notice, should be disallowed in terms of
Section 28DA(11) of the Customs Act, 1962 as the Competent authority of
Thailand had revoked the Form Al (Certificate of Origin) issued in respect of
said goods exported to India?

ii.  Whether, the 2 consignments (appearing at Sr.No.24 & 25 of Annexure -A) i.e.
40 MT of ‘Antimony Trioxide’ imported vide Bill of Entry No. 9178366 dated
14.10.2020 and Ex-Bond Bill of Entry No. 2615213 dated 04.02.2021 totally
valued at Rs. 1,56,45,000/- (Rupees One Crore, Fifty Six Lakh, Forty Five
Thousand only) should be held liable for confiscation under Section 111{q) of
the Customs Act, 1962? Since the said goods have been released provisionally
to the Importer on execution of PD Bond in respect of Bill of Entry No. 9178366
dated 14.10.2020, whether fine in lieu of confiscation should be imposed under
Section 125 of the Customs Act, 19627

ili.  Whether, the impugned goods having total assessable value of
Rs.26,13,69,065/- (Rupees Twenty Six Crore, Thirteen Lakh, Sixty Nine
Thousand and Sixty Five only) (assessable value of Rs.16,26,15,215/- of the
goods imported during period 21.06.2018 to 26.03.2020 and assessable value
of Rs.9,87,53,850/- of the goods imported during 27.03.2020 to 14.04.2021) as
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mentioned in Annexure-A (appearing at Sr. No. 1 to 23 and 26 to 32) should *
held liable for confiscation as per the provisions of Section 1..1{o) and 111 (q) of
the Customs Act, 1962?. However, as the said goods are not physically available
for confiscation, whether fine should be imposed in lieu of confiscation under
Section 125 of the Customs Act, 19627

tv.  Whether, the differential Customs Duty amounting to Rs.2,69,67,319/-
(Rupees Two Crore, Sixty Nine Lakh, Sixty Seven Thousand, Three
Hundred and Nineteen Only)} as mentioned in “Annexure-\” attached to this
Show Cause Notice should be demanded and recovered uncer Section 28(4) of
the Customs Act, 19627

v. Whether, the Interest at the applicable rate should be recovered on the
differential Customs Duty as mentioned at (iv) above under Section 28 AA of the
Customs Act, 1962;

vi.  Whether, the Custorns Duty amount of Rs.2,69,67,319/- (Rupees Two Crore,
Sixty Nine Lakh, Sixty Seven Thousand, Three Hundred :«nd Nineteen only}
already paid by them should be appropriated and adjusted against the
aforesaid demand;

vii.  Whether, the interest amount of Rs.68,32,079/- (Rupees Sixty Eight Lakh,
Thirty Two Thousand and Seventy Nine only) alreacy paid should be
appropriated and adjusted against the interest pavable on the demand
mentioned at (iv) above;

viii. ~ Whether, Penalty should be imposed on the Importer uncer Section 114A of
the Customs Act, 19627

ix. Whether, penalty should be imposed on the Importer under Section 112(a) & (b)
of the Customs Act, 1962?

Xx.  Whether, Penalty should be imposed on the Importer under Section 114AA of
the Customs Act, 19627

21. The basic issue in the instant case is whether the exemption benefit of
Notification No0.46/2011-Cus dated 01.06.2011, as amended, availed by the
Importer against the goods imported under various Bills of Entry at ICD Tumb &
Nhava Sheva, as mentioned in Annexure-A to the Show Cause Notice, should be
disallowed in terms of Section 28DA{11) of the Customs Act, 1962 as the
Competent authority of Thailand revoked the Form Al (Ce:tificate of Origin)
issued in respect of said goods exported to India?

21.1 I find that the importer had imported “Antimony Trioxide” falling under Customs
Tariff [tern 28258000 of the Customs Tariff Act,1975 by aveiling the benefit of
Notification No. 46/2011-Cus dated 01.06.2011 (Indo-ASIAN FTA) as amended,
however the benefit of said Notification No. 46/2011-Cus dated 01.06.2011 is
available provided the goods are originating from any of the countries of ASEAN (which
includes Thailand also) in accordance with the provisions of the Customs Tariff
[Determination of Origin of Goods under the Preferential Trade Agreement between the
Government of Member States of the Association of South East As an Nations (ASEAN)
and the Republic of India] Rules, 2009, published vide Notification No.189/2009-
Customs (N.T.) dated 31.12.2009. It is worth to re produce the relevant extract of
Notification No0.46/2011-Cus dated 01.06.2011 and relevant orovisions of the
Customs Tariff [Determination of Origin of Goods under the Preferential Trade
Agreement between the Government of Member States of the Association of South East
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Asian Nations (ASEAN) and the Republic of India] Rule, 2009, published vide
Notification No.189/2009-Customs (N.T.) dated 31.12.2009

21.1.1 Relevant extracts of the Notification No. 46/2011-Cus dated 01.06.2011
[AIFTA - INDO - ASEAN FTA] are reproduced below:

In exercise of the powers conferred by sub-section (1) of section 25 of the Customs
Act, 1962 (52 of 1962), and in supersession of the notification of the Government of
India, in the Ministry of Finance (Department of Revenue), No. 153/2009-Customs dated
the 31st December, 2009 [G.S.R. 944 (E), dated the 31st December, 2009, except as
respects things done or omitted to be done before such supersession, the Central
Government, being satisfied that it is necessary in the public interest so to do, hereby
exempts goods of the description as specified in column (3) of the Table appended hereto
and falling under the Chapter, Heading, Sub-heading or tariff item of the First Schedule
to the Customs Tariff Act, 1975 (51 of 1975) as specified in the corresponding entry in
column (2} of the said Table, from so much of the duty of customs leviable thereon as is
in excess of the amount calculated at the rate specified in,-column (4) of the said Table,
when imported into the Republic of India from a country listed in APPENDIX I or column
{5) of the said Table, when imported into the Republic of India from a country listed in
APPENDIX II.

Provided that the importer proves to the satisfaction of the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the case
may be, that the goods in respect of which the benefit of this exemption is
claimed are of the origin of the countries as mentioned in Appendix I, in
accordance with provisions of the Customs Tariff [Determination of Origin of
Goods under the Preferential Trade Agreement between the Governments of
Member States of the Association of Southeast Asian Nations (ASEAN)} and the
Republic of India] Rules, 2009, published in the notification of the Government
of India in the Ministry of Finance (Department of Revenue), No. 189/2009-
Customs (N.T.}, dated the 31st December 20089.

Table-A
S. Chapter, I Description |Rate (in percentage |
\No. || Heading, Sub-| 'unless  otherwise
~ |heading andi !_speciﬁfedl
| Tariff item i
) (2) | (3) | (4) | (5)
1 10101 ' All goods . I20.0 (as amended | I26.0 (as amended|
BB s W s W WL ifrom time to time}) \from time to time) |
967 | |72 All Goods 0.0 110.0 :
""""" Appendix | ' -
S.No.  |Name of the Country
)= | |[Malaysia
2 ! Singapore
3. | Thailand
4. ||Vietnam
5. Myanmar
|6. | | Indonesia
7z, |Brunei Darussalam
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21.1.2 The relevant provisions of the Customs Tariff [Determ nation of Origin of
Goods under the Preferential Trade Agreement between the Goveraments of Membe.
States of the Association of Southeast Asian Nations (ASEAN) and the Republic of
India] Rules, 2009, published in the Notification of the Government of India in the
Ministry of Finance {Department of Revenue), No. 189/2009-Custorns (N.T.), dated the
31stDecember 2009, are reproduced as under:

3. Origin criteria.-
The products imported by a party which are consigned directly under rule 8, shall be
deemed to be originating and eligible for preferential tariff treatment if they conform to
the origin requirements under any one of the following:
a} products which are wholly obtained or produced in the exporting party as
specified in rule 4; or,
b} products not wholly produced or obtained in the exporting par:y provided that the
said products are eligible under rule 5 or 6.
4. Wholly produced or obtained products.-
For the purpose of clause {a) of nile 3, the following shall be considered as wholly
produced or obtained in a party:-
{a) plant and plant products grown and harvested in the party;
Explanation.- For the purpose of this clause, "plant” means all plant life, including
forestry products, fruit, flowers, vegetables, trees, seaweed, fungi and live plants,
(b} live animals born and raised in the party;
(c) products obtained from live animals referred to in clause (b);
Explanation 1.- For the purpose of clauses (b) and (¢}, "animals”" means all animal life,
including mammals, birds, fish, crustaceans, molluscs, reptiles, and living organisms.
Explanation 2.- For the purpose of this clause , "products” means ‘hose obtained from
live animals without further processing, including milk, eggs, natural honey, hair, wool,
semen and dung;
{d) products obtained from hunting, trapping, fishing, aquaculture, gathering or
capturing conducted in the party;
fe) minerals and other naturally occurring substances, not included in clauses (a) to (d),
extracted or taken from the party's soil, water, seabed or beneath the seabed;
(f) products taken from the water, seabed or beneath the seabed cu’side the territorial
water of the party, provided that that party has the right to exploit such water, seabed
and beneath the seabed in accordance with the United Nations Convention on the Law
of the Sea, 1982;
{g) products of sea-fishing and other marine products taken from the high seas by
vessels registered with the party and entitled to fly the flag of that party;
fh} products processed and/or made on board factory ships registerzc with the party
and entitled to fly the flag of that party, exclusively from products reerred to in clause
(9);
(i} articles collected in the party which can no longer perform their original purpose nor
are capable of being restored or repaired and are fit only for disposal or recovery of
parts of raw materials, or for recycling purposes; and
Explanation.- For the purpose of this clause, “article" means a'l scrap and waste
including scrap and waste resulting from manufacturing or processing operations or
consumption in the same country, scrap machinery, discarded packaging and all
products that can no longer perform the purpose for which they were produced and are
fit only for disposal for the recovery of raw materials and such manufacturing or
processing operations shall include all types of processing, no! only industrial or
chemical but also mining, agriculture, construction, refining, incineration and sewage
treatment operations;
(i) products obtained or produced in the party solely from products referred to in
clauses (a) to (i).
5. Not wholly produced or obtained products.-
(1)  For the purpose of clause (b) of rule 3, a product shall be deemed to be originating,
if -
(i}  the AIFTA content is not less than 35 percent of the FOB value; and
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fiii the non-originating materials have undergone at least a change in tariff
sub-heading (CTSH) level i.e. at six digit of the Harmonized System:

Provided that the final process of the manufacture is performed within the territory of
the exporting party.
{2}  For the purpose of clause (i) of sub-rule (1), the formula for calculating the 35 per
cent. AIFTA content is as follows:

6. Cumulative rule of origin-

Unless otherwise provided for, products which comply with origin requirements referred
in rule 3 and which are used in a party as materials for a product which is eligible for
preferential treatment under these rules shall be considered as products originating in
that party where working or processing of the product has taken place.

13. Certificate of Origin-

Any claim that a product shall be accepted as eligible for preferential tariff
treatment shall be supported by a Certificate of Origin as per the specimen in
the Attachment to the Operational Certification Procedures issued by a
Government authority designated by the exporting party and notified to the
other parties in accordance with the Operational Certification Procedures as
set out in Annexure III annexed to these rules.

21.2 I find that DRI, Regional Unit, Surat developed the intelligence that certain
importers engaged in the import of Antimony Trioxide from Thailand from a supplier
namely M/s.Thai Unipet Industries Co. Ltd (hereinafter referred to as ‘TUIC’), were
wrongly availing the benefit of preferential rate of Duty under Notification No.
46/2011-Cus dated 01.06.2011 as amended, as the said items did not qualify to be
‘originating goods’ from Thailand, in terms of Rule 3 read with Rules 5 & 6 of the
Customs Tariff [Determination of Origin of Goods under the Preferential Trade
Agreement between the Governments of Member States of the Association of
Southeast Asian Nations (ASEAN) and the Republic of India] Rules, 2009, notified
vide Notification No.189/2009-Customs (N.T.) dated 31.12.2009

21.3 I find that Certificates of Origin (COOs) submitted by the importer to the
Customs, purported to have been issued by M/s.Thai Unipet Industries Co. Ltd in
respect of the goods exported by M/s.Thai Unipet Industries Co. Ltd from Thailand,
were forwarded to Department of Foreign Trade, Ministry of Commerce, the Agency
responsible for issuance and monitoring of Certificates of Origin in Thailand, for
verification. The OSD (FTA Cell-1) vide letter dated 01.07.2021has forwarded the
verification report No 0307.07 /487 dated 29.06.2021 to the Principal Commissioner of
Customs, Custom House, Ahmedabad enclosing letter dated 29.06.2021 received from
the Director of Import Administration and Origin Certification Division, Department of
Foreign Trade 563 Nonthaburi Road, Nonthaburi 11000 Thailand wherein they
confirmed that:

“(1) The above mentioned certificates of Origin Form Al were authentically issued

by the Department of Foreign Trade.

(2) The exporter, THAI UNIPET INDUSTRIES CO. LTD. declared that the
products shown on the above mentioned Form Al were not qualified as
originating goods in Thailand. We, hence, revoked those products on those
Forms Al. The guestionnaires and relevant documents are herewith enclosed

{Attachment)”

Further, in the Questionnaires attached to the said verification report No
0307.07/487 dated 29.06.2021 for the Certificate of Origin (COO Nou. AI2020-
0035331 dated 06.10.2020 and COO No. AI2020-0035333 dated 06.10.2020 at Sr.
No. 12 it has been specifically mentioned against the Question “Final outcome of the
verification whether the consignment covered under the COO meet the Rules of
Origin under FTA to be considered as Origins” that “No, the consignment covered
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under the COO does not meet the Rules of Origin under AIFTA to be consider 1
as Origins”.

21.4 Further, the Additional Director, DRI, Ahmedabad Zonal Uait vide letter F.No
DRI/AZU/SRU-31/2003/Pt.I dated 24.02.2022 had forwarded 6 Certificate of Origin
(COQ) certificates as a sample with a list of COO certificates issu=d by the Thailand
authorities against the export of Antimony Trioxide to various importers in India. The
verification report was received through OSD(Cell-4), Directorate of International
Customs (FTA Cell}, CBIC, New Delhi vide letter dated 29.11.2022 which attached the
verification report No 0307/3835 dated 09.11.2022 issued by the Deputy Director
General, Department of Foreign Trade, Ministry of Commerce 563 Nonthaburi,
Thailand wherein they confirmed that:

“{1) The above mentioned certificates of Ongin Form Al were a.ithentically issued
by the Department of Foreign Trade.

(2) The word “Issued Retroactively” on the Certificate of Origin Form Al No.1}-3)
were compliance with Article 10(b) of the Operational Certifica'icn Procedure
{OCP} under ASEAN-India FTA.

(3} The exporter, THAI UNIPET INDUSTRIES CO. LTD. declared that the
products shown on the above mentioned Form Al were not qualified as
originating goods in Thailand. We, hence, revoked those products on
those Forms AlL”

Thus, I find that importer is not eligible for the benefit of preferential rate of
Duty under Notification No. 46/2011-Cus dated 01.06.2011.

21.5 I find that the manufacturer M/s.Thai Unipet Industries Co Ltd, Thailand in
their letter dated 10.05.2021 having subject of ‘Post-clearance audit of production
of finished product exported with FORM Al (Certificate of Origin)’ addressed to
‘whom it may concern’, have specifically clarified as under:

“l. The antimony Oxide, which is the main raw material of the Company’s
product, is a mineral extract from a mine in Myanmar which is a member
country of AIFTA. Therefore, the raw material absolutely qualifies under the Wholly
Produced or Obtained Products rule of origin. However, the Company’s supplier,
which has exported the raw material from Myanmar to Thailand could not provide
Form Al for Cumulative rule of origin to the Company. This is bezause the Myanmar
authority which is authorized to issue a certificate of origin, agreed to issue only
Form D under the ASEAN Trade in Goods Agreement (“ATIGA”) for products exported
from Myanmar to Thailand, but refused the exporter’s request to issue a certificate
of origin under other free trade agreements including Form Al. For your reference,
please see Attachment 1. As a result, the Company had to classify the cost of
Antimony Oxide as non-originating material under the rules of origin of AIFTA.
This is a key factor that resulted in the significant change of RVC.

2. The Regional Value Content (RVC) calculation in No.(8) Regional Value
Content (RVC) of No.3 Cost of Production per 1 unit of product {.n $US) specified on
the Letter of Confirmation was based on the actual production cost of the
ANTIMONY TRIOXIDE for export with Form Al no. AI2020-0035531 and Form Al no.
AI2020-0035333. The actual product cost has been fluctuated accordingly to the
economy. For example, the total value of originating materials 1ad been decreased
from US$155.6977 in 2018 to US$ 68.1863 in 2020 for production per one unit of
product. In_addition, there were changes of some raw material usage amount
and total value of raw materials. Nevertheless, the Company had not amended
the RVC calculation based on the changes at the time of exportation,
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As the clarification provide, the RVC of ANTIMONY TRIOXIDE on the
Letter of Confirmation and the RVC on the audited Form are not the same.
Nevertheless, the Company has no intention to viclate the rule of origin of AIFTA.”

Thus, I find that exporter M/s.Thai Unipet Industries Co. Ltd, have also
admitted the contravention of rule of origin of AIFTA. Further, I find that that exporter
M/s.Thai Unipet Industries Co. Ltd, Thailand has admitted that Regional Value
Content (RVC) of ANTIMONY TRIOXIDE on the Letter of Confirmation and the RVC
on the audited Form are not the same. Further, I find that Custom Tariff Item for
“Antimony Oxide’ is 28258000 and M/s.Thai Unipet Industries Co. Ltd has admitted
that they had imported ‘Antimony Oxide’ which is main raw material was a mineral
extracted from a mine in Myanmar. Thus, Antimony Oxide which was procured from
Myanmar was also under same Customs Tariff [tem No. 28258000 and when it was
further exported to India as ‘Antimony Trioxide’ they have declared the CTH as
28258000 in their ‘Certificate of Country of Origin’. Thus, this is clear violation of the
Rule 5 (2) (ii) of Customs Tariff [Determination of Origin of Goods under the
Preferential Trade Agreement between the Governments of Member States of the
Association of Southeast Asian Nations (ASEAN} and the Republic of Indiaj Rules,
2009 notified vide Notification No.189/2009-Customs (N.T.) dated 31.12.2009 which
says that “the non-originating materials have undergone at least a change in tariff
sub-heading (CTSH) level i.e. at six digit of the Harmonized System”. Thus, [ find that
importer is not eligible for the exemption benefit of Notification No.46/2011-Cus dated
01.06.2011.

21.6 1 find that Sub-Section 11 of Section 28DA of the Customs Act, 1962 states that
“Where the verification under this section establishes non-compliance of the imported
goods with the country of origin criteria, the proper officer may reject the preferential
tariff treatment to the imports of identical goods from the same producer or exporter,
unless sufficient information is furnished to show that identical goods meet the
country of origin criteria.” The Director of Import Administration and Origin
Certification Division, Department of Foreign Trade 563 Nonthaburi Road, Nonthaburi
11000 Thailand have confirmed that goods exported by exporter THAI UNIPET
INDUSTRIES CO. LTD. to India were not qualified as originating goods in Thailand
and therefore, they revoked those products on those Forms Al Thus, I find that
impugned goods covered under the Bills of Entry as mentioned in Annexure-A to the
Show Cause Notice are not eligible for the exemption benefit of Notification
No.46/2011-Cus dated 01.06.2011 by the importer.

21.7 Further, I find that ratio of decision of Hon’ble Tribunal Banglore rendered in
case of M/s. Surya Light Vs. Commissioner of Customs reported in 2008 (226) ELT 74
and M/s. Alfra Traders Vs. Commissioner of Customs, Cochin reported in
2007(217)ELT 437 (Tri. Bang) are squarely applicable in present case as in the said
cases, Hon’ble Tribunal has held that if the certificate of origin {COQ) is not correct on
facts, it can be rejected and may be basis of disallowing the benefit of exemption
notification.

Thus, in view of the above discussion and findings, I find that the importer is
not eligible for the benefit of Notification No0.46/2011-Cus dated 01.06.2011, as
amended, availed for the goods imported under Bills of Entry filed at ICD Tumb &
Nhava Sheva, as mentioned in Annexure-A to the Show Cause Notice.

22. Whether the goods imported by M/s. Polycab India Ltd. under 32 Bills of
Entry having total assessable value of Rs. 27,70,14,065/-as mentioned in
Annexure-A to the Show Cause Notice are liable for confiscation or otherwise:

22.1 Show Cause Notice proposes confiscation of the impugned imported goods
under Section 111(0) and 111 (q) of the Customs Act, 1962 having assessable value
of Rs.26,13,69,065/- (Twenty Six Crore, Thirteen Lakh, Sixty Nine Thousand and
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Sixty Five only) (assessable value of Rs.16,26,15,215/- of the goods imported durng
period 21.06.2018 to 26.03.2020 and assessable value of Rs.9,87,53,850/- of The
goods imported during 27.03.2020 to 14.04.2021) as mentioned in Annexure-A
(appearing at Sr. No. 1 to 23 and 26 to 32). Further, Show Cause Notice also proposes
confiscation under Section 111 (q) of the Customs Act, 1962 in respect of goods
covered under Bill of Entry No. 9178366 dated 14.10.2020 and Ex-Bond Bill of Entry
No. 2615213 dated 04.02.2021 totally valued at Rs. 1,56,45,000/- appearing at Sr.
No. 24 & 25 of the Annexure-A to Show Cause Notice.

22.2 Section 111 (o) of Customs Act, 1962 provides for confiscatior. of  any goods
exempted, subject to any condition, from duty or any prohibition in respect of the
import thereof under this Act or any other law for the time being in force, in respect of
which the condition is not observed unless the non-observance of the condition was
sanctioned by the proper office. Section 111(q) of the Customs Act, 1962 inserted vide
Section 113 of the Finance Act, 2020 provides for confiscation of any goods imported
on a claim of preferential rate of duty which contravenes any provision of Chapter VAA
or any rule made thereunder. Further, in terms of Section 46 {4) of the Customs Act,
1962, the importer was required to make declaration as regards thz truth of content of
the Bills of Entry submitted for assessment of Customs Dutyv but the importer
contravened the provisions of Section 46(4) of the Customs Act, 1962 in as much as
they mis-declared the Country of Origin as Thailand in the declaration of Bills of
Entry. The Importer thereby, has wrongly availed/taken the Country of Origin benefit
knowingly and intentionally to evade Customs Duty. Accordingly, the importer made
wilful mis-statement of actual Country of Origin by suppressing the facts of the correct
Country of Origin of imported goods and therefore, I find that by wrong availment of
Exemption Notification No. 46/2011-Cus dated 01.06.2011 & suppression of facts, the
importer has contravened the provisions of Section 46(4} of the Customs Act, 1962, as
they did not declare true particular pertaining to Country of Origin and wrongly
claimed preferential rate of Duty. All these acts on the part of the importer have
rendered the imported goods covered in the Show Cause Notice liable for confiscation
under Section 111(0) and 111(q) of the Customs Act, 1962. It is to reiterate that in the
present case it is an admitted fact that the particulars submitted by the importer with
respect to Country of Origin certificate was false. The submission of invalid Country of
Origin Certificate in respect of impugned goods was done with an intention to avoid
higher rate of Customs Duty applicable to the imported goods viz. “Antimony
Trioxide’. M/s Polycab India Ltd. mis-declared the particulars with regard to the said
goods imported by them thereby contravening the provisions of Section 47 of the
Customs Act, 1962, since the Bills of Entry have not been filed in compliance to
Section 46 of the Customs Act, 1962. Thus, the said goods imported by them are liable
for confiscation under Section 111(0) & 111 (q) of the Customs Act, 1962.

22.3 As the impugned imported goods are found to be liable for confiscation under
Section 111 (o) and 111 (q) of the Customs Act, 1962, I find it necessary to consider as
to whether redemption fine under Section 125 (1) of the Customs Act, 1962, is liable to
be imposed in lieu of confiscation in respect of the imported goods as detailed in
Annexure-A to the Show Cause Notice. Section 125 (1) ibid reads as under:

“SECTION 125, Option to pay fine in lieu of confiscation. — (1) Whenever
confiscation of any goods is authorised by this Act, the officer adjuaging it may, in the
case of any goods, the importation or exportation whereof is prohibited under this Act or
under any other law for the time being in force, and shall, in the case of any other
goods, give to the owner of the goods [or, where such owner is nct known, the person
Jfrom whose possession or custody such goods have been seized,; «n option to pay in
lieu of confiscation such fine as the said officer thinks fit”

1 find that imported goods covered under Bills of Entry as appearing at Sr. No.1
to 23 and 26 to 32 of the Annexure-A to the Show Cause Notice involving total
assessable value of Rs. 26,13,69,065/- were not available for confiscation and only the
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goods covered under Bill of Entry No.918366 dated 14.10.2020 and Ex Bond Bill of
Entry No0.2615213 dated 04.02.2021 having total assessable value of Rs.
1,56,45,000/- were released on execution of PD bond filed in respect of Bill of Entry
No0.918366 dated 14.10.2020.

22.5 | find that even in the case where goods are not physically available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2018 (009) GSTL
0142 {Mad) wherein the Hon’ble High Court of Madras has observed interzalia in
Para 23 as under:

“ 23. The penalty directed against the importer under Section 112 and the fine
payable under Section 125 operate in two different fields. The fine under Section 125
is in lieu of confiscation of the goods. The payment of fine followed up by payment of
duty and other charges leviable, as per sub-section (2} of Section 125, fetches relief
Jor the goods from getting confiscated. By subjecting the goods to payment of duty
and other charges, the improper and irregular importation is sought to be regularised,
whereas, by subjecting the goods to payment of fine under sub-section (1) of Section
125, the goods are saved from getting confiscated. Hence, the availability of the
goods is not necessary for imposing the redemption fine. The opening words of
Section 125, “Whenever confiscation of anu goods is authorised bu this Act ...."
brings out the point clearly. The power to impose redemption fine springs from the
authorisation of confiscation of goods provided for under Section 111 of the Act. When
once power of authorisation for confiscation of goods gets traced to the said Section
111 of the Act, we are of the opinion that the physical availability of goods is not so
much relevant.The redemption fine is in fact to avoid such consequences flowing from
Section 111 only. Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their physical availability does not have any significance for
imposition of redemption fine under Section 125 of the Act. We accordingly answer
question No. (iii).”

22.6 Hon'ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported in 2020 (33) G.S.T.L. 513

(Guj.), has held interalia as under:-

7L, In the aforesaid context, we may refer to and rely upon a decision of
the Madras High Court in the case of M/s. Visteon Automotive Systems v. The Customs,
Excise & Service Tax Appellate Tribunal, CM.A. No. 2857 of 2011, decided on 11th
August, 2017 {2018 {9 G.S.T.L. 142 (Mad. )|, wherein the following has been observed in
Para-23;

“23. The penalty directed against the importer under Section 112 and
the fine payable under Section 125 operate in two different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The payment of fine
Sfollowed up by payment of duty and other charges leviable, as per sub-section
(2] of Section 125, fetches relief for the goods from getting confiscated. By
subjecting the goods to payment of duty and other charges, the improper and
irregular importation is sought to be regularised, whereas, by subjecting the
goods to payment of fine under sub-section (1) of Section 125, the goods are
saved from getting confiscated. Hence, the availability of the goods is not
necessary for imposing the redemption fine. The opening words of Section
125, “Whenever confiscation of any goods is authorised by this Act....”, brings
out the point clearly. The power to impose redemption fine springs from the
authorisation of confiscation of goods provided for under Section 111 of the
Act. When once power of authorisation for confiscation of goods gets traced to
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the said Section 111 of the Act, we are of the opinion that the physical _.
availability of goods is not so much relevant. The redemption fine is in fact to ~
avoid such consequences flowing from Section 111 only. Hence, the payment

of redemption fine saves the goods from getting confiscatec!. Hence, their
physical availability does not have any significance for imposition of
redemption fine under Section 125 of the Act. We accordingly atswer question

No. {iii).“

175. We would like to follow the dictum as laid down by the Madras High

Court in Para-23, referred to above.”

22.7 Therefore, in view of the above, I find that though imported gocds covered under
Bills of Entry as appearing at Sr. No.1 to 23 and 26 to 32 of the Annexure-A to the
Show Cause Notice involving total assessable value of Rs. 26,13,69,065/- were not
available for confiscation, however in such cases redemption fine is imposable in
light of the aforesaid judgments.

22.8 In respect of imported goods covered under Bill of Entry No.918366 dated
14.10.2020 and Ex Bond Bill of Entry No.2615213 dated 04.0Z.2021 having total
assessable value of Rs. 1,56,45,000/-, which was provisionally released on execution
of PD Bond and payment of duty vide TR-6 Challan No. dtd 12.11.2020 and
07.08.2021 respectively, for imposition of redemption fine, I rely oa the ratio of the
decision of Hon’ble Supreme Court rendered in the matter of Waston Components
Ltd. Vs. Commissioner of Customs, wherein Hon’ble Supreme Court has held that:

“It is contended by the leammed Counsel for the appellant that redemption fine
could not be imposed because the goods were no longer in ‘he custody of the
respondent-authority. It is an admitted fact that the goods were released to the
appellant on an application made by it and on the appellant executing a bond. Under
these circumstances if subsequently it is found that the import was not valid or that
there was any other irregularity which would entitle the customs authorities to
confiscate the said goods, then the mere fact that the goods were rzlzased on the bond
being executed, would not take away the power of the customs authorities to levy
redemption fine.”

Therefore, in view of above findings, I find that redemption {ine is imposable on
the impugned imported goods as mentioned in Bill of Entry No.218366 dated
14.10.2020 and Ex Bond Bill of Entry N0.2615213 dated 04.0:2.2021 having total
assessable value of Rs. 1,56,45,000/-.

23. Whether the differential Customs Duty amounting to Rs.2,69,67,319/-
(Rupees Two Crore, Sixty Nine Lakh, Sixty Seven Thousand, Three Hundred and
Nineteen Only) as mentioned in “Annexure-A” attached to this Show Cause
Notice should be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962 alongwith interest under Section 28 AA of the Customs Act,
19627

23.1 I find that the imported goods viz. ‘Antimony Trioxide’ impo:ted by the Importer
do not meet the criterion of the “Originating Goods” as prescribed under Notification
No. 189/2009-Cus (N.T.) dated 31.12.2009. The Importer has submitted Certificates
of Origin fraudulently obtained by the supplier of the importzr and further, the
importer declared incorrect and wrong facts to Customs and ihereby fraudulently
availed benefit of the Notification No.46/2011-Cus dated 01.0€.2011 as amended,
with clear intent to evade payment of due Customs Duty. Shri Chetan Deshmukh,
Vice President (Head-EXIM) of M/s. Polycab India Ltd. in his statement recorded on
18.10.2021 have admitted that they were not eligible for benefit of the Notification
No.46/2011-Cus dated 01.06.2011. Thus the Importer has intentionally and
knowingly adopted the modus operandi by way of willful mis-statement and
suppression of facts to intentionally evade payment of due Customs Duty by
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fraudulently availing the benefit of Notification No.46/2011-Cus dated 01.06.2011 as
amended. Had the investigation in the matter not been initiated by the DRI, these
acts/omissions done by them would never have come to the notice of the Department.
These acts of omissions on the part of the importer tantamount to willful mis-
statement and suppression of facts on their part and provides sufficient ground to
invoke the proviso of Section 28(4) for EXTENDED PERIOD upto five years for
issuance of Demand of Duty-cum-Show Cause Notice. Thus, I find that the impugned
goods does not qualify to be originating goods of Thailand and therefore, the benefit of
the Notification No.46/2011-Cus dated 01.06.2011 as amended is not available to the
Importer and consequently, the Duty amounting to Rs. 2,69,67,319/-, not paid on
account of the above stated mis-statement/suppression, is recoverable under Section
28 (4} of the Customs Act, 1962.

23.2 From the observation made in the foregoing paras, | find that the importer
availed the concessional rate of Customs Duty and had taken benefit of Notification
No. 46/2011- Customs dated 01.06.2011. The importer had contravened the
provisions of Section 46 (4} of the Customs Act, 1962 as much as, they had mis
declared the Country of Origin of the imported goods as Thailand’ in the declaration
in the form of Bills of Entry filed under the provisions of Section 46 (4) of the Customs
Act, 1962. Also, it is a case of wilful mis-statement and suppression of facts of correct
Country of Origin and thus the importer is ineligible for availing exemption under
Notification No. 46/2011-Cus dated 01.06.2011.

23.3 I find that the importer have contravened the provisicns of Section 46(4) of the
Customs Act, 1962 in as much as they have intentionally availed/taken a wrong
Customs Duty benefit exemption based upon invalid document namely Country of
Origin Certificate in terms of Notification No. 46/2011- Cus dated 01.06.2011 and
thereby suppressed material facts from the Department and produced invalid Country
of Origin Certificate as discussed supra for the imported goods, while filing the
declaration at the time of importation of the imported goods. They suppressed the
material fact that Antimony Oxide (which is a raw material for imported goods viz.
Antimony Trioxide) was obtained from a mine in Myanmar.

23.4 In view of above discussion and judicial pronouncement, I find that the
EXTENDED PERIOD stipulated under Section 28(4} of the Customs Act, 1962 is
rightly invoked in the instant case. Accordingly the total Customs Duty leviable on the
said imported goods amounting to Rs. 2,69,67,319/- in respect of Bills of Entry as
mentioned in Annexure-A to the Show Cause Notice is recoverable in terms of Section
28 (4} of the Customs Act, 1962.

23.5 It has also been proposed in the Show Cause Notice to demand and recover
interest on the aforesaid differential Customs Duty under Section 28AA of the
Customs Act, 1962. Section 28AA ibid provides that when a person is liable to pay
Duty in accordance with the provisions of Section 28 ibid, in addition to such Duty,
such person is also liable to pay interest at applicable rate as well. Thus the said
Section provides for payment of interest automatically along with the Duty
confirmed/determined under Section 28 ibid. I have already held that Customs Duty
amounting to Rs.2,69,67,319/-is liable to be recovered under Section 28(4} of the
Customs Act, 1962. Therefore, I hold that interest on the said Customs Duty
determined/confirmed under Section 28(4) ibid should be recovered under Section
28AA of the Customs Act, 1962,

I find that importer have paid the differential duty of Rs. 2,69,67,319/-
alongwith interest of Rs. 68,32,079/- as mentioned in Para 15 of the Show Cause
Notice. In view of the aforesaid discussion as the differential duty is confirmed under
Section 28 (4) of the Customs Act, 1962 alongwith interest under Section 28AA of the
Customs Act, 1962, the said payment of differential duty alongwith interest made by
the importer is required to be appropriated against their duty and interest liability.
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24, Whether penalty should be imposed on M/s. Polycab India Ltd., under
Section 114A of the Customs Act, 19627

24.1 Penalty under Section 114A of the Customs Act, 1962 Now, | proceed to
consider the proposal of penalty under Section 114A of the Customs Act, 1962 against
the importer. | find that demand of differential Custom Duty tctelly amounting to
Rs.2,69,67,319/-has been made under Section 28(4) of the Customs Act, 1962, which
provides for demand of Duty not levied or short levied by reason of collusion or wilful
mis-statement or suppression of facts. Hence as a naturally corollary, penalty is
imposable on the Importer under Section 114A of the Customs Act, which provides for
penalty equal to Duty plus interest in cases where the Duty has not been levied or has
been short levied or the interest has not been charged or paid or has been part paid or
the Duty or interest has been erroneously refunded by reason of collusion or any
wilful mis statement or suppression of facts. In the instant casz, the ingredient of
wilful mis-statement and suppression of facts by the importer has been clearly
established as discussed in foregoing paras and hence, [ find that this is a fit case for
imposition of penalty equal to the amount of Duty plus interest in terms of Section
114A ibid.

I find that in present case, Shri Chetan Deshmukh, V ce President (Head-
EXIM) of M/s. Polycab India Ltd in his statement dated 18.12.202] has admitted that
they were not eligible for the benefit of exemption notification No. 46/2011-Cus dated
01.06.2011 as amended. [ find the importer failed to ascertain that impugned goods
manufactured from the raw material viz. ‘Antimony Oxide’ were not originated from
Thailand. Importer, is one of leading companies in manufacture of manufacture of
wires and cables and therefore, they are well aware of the aveilability of the raw
material required by them. However, they imported the ‘Antimony Trioxide’, the raw
material of which viz. Antimony Oxide is extracted from the mine ¢f Myanmar Country
and produced the Certificate of Country of origin of Thailand with clear intent to evade
the payment of customs duty by way of submitting the fraudulently obtained
Certificate of Country of Origin by their supplier M/s. Thai Unipet Industries Co. Ltd.
from the issuing authority of Thailand. I find that onus is on the importer to prove
that they were eligible for the exemption notification. Said Certifice te issuing authority
revoked the said Certificate as well the supplier M/s. Thai Unipet Industries Co. Ltd.
admitted that that RVC of Antimony Trioxide on the Letter of Confirmation and the
RVC on the audited Form were not the same. Thus I find that with the connivance of
supplier M/s. Thai Unipet Industries Co. Ltd., the importer evaded the customs duty
by way of submitting the fraudulently obtained COO Certificate from issuing authority
and therefore, 1 find that importer has produced the Country of Origin Certificate in
violation of the Notification No. 46/2011- Cus dated 01.06.2011 read with Notification
No. 189/2009-Customs (NT} dated 31.12.2009. viz. Customs Tar ff {Determination of
origin of Goods under the Preferential Trade Agreement between the Governments of
Member States of the Association Trade Agreement (ASEAN) end the Republic of
India} Rules,2009. Hence, I find that the importer has knowingly and intentionally
made, signed or caused to be made and presented to the Customs authorities such
documents which they knew were obtained fraudulently based on incorrect/ false
information from the issuing authority. Hence, for the said act of contravention on
their part, the importer is liable for penalty under Section 114A of the Customs Act,
1962.

25. Whether penalty should be imposed on M/s. Polycab India Ltd., under
Section 112({a} and 112(b} of the Customs Act, 19627?

25.1 ] find that penalty has also been proposed on the importer under Section 112 (a)
and 112 (b) of the Customs Act, 1962. In this regard, I find that fif:h proviso to Section
114A stipulates that “where any penalty has been levied wunder this section, no
penalty shall be levied under Section 112 or Section 114/” Hence, [ refrain from
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imposing penalty on the importer under Section 112 (a) and 112 (b) of the Customs
Act, 1962.

26. Whether penalty should be imposed on M/s. Polycab India Ltd., under
Section 114AA of the Customs Act, 19627

26.1 [ find that importer has produced the Country of Origin Certificate which was
incorrect in as much as it falsely shows the Country of Origin as Thailand in violation
of the Notification No. 46/2011-Cus dated 01.06.2011 readwith Notification No.
189/2009- Customs (N.T.} dated 31.12.2009 viz. Customs Tariff {Determination of
origin of Goods under the Preferential Trade Agreement between the Governments of
Member States of the Association Trade Agreement (ASEAN) and the Republic of
India} Rules,2009. The Country of origin certificates were obtained fraudulently by
M/s. Thai Unipet Industries Co. Ltd. from the issuing authority by mis-stating the
facts of RVC which is mandatory requirement. M/s. Thai Unipet Industries Co. Ltd in
his letter dated 10.05.2021 has admitted that the ‘Antimony Oxide’ which is main
raw material is extracted from a mine in Myanmar and therefore, company had to
classify the cost of Antimony Oxide as non-originating material under the rules of
origin of AIFTA which is key factor that resulted in the significant change of RVC.
Further, Supplier has admitted that RVC of Antimony Trioxide on the Letter of
Confirmation and the RVC on the audited Form were not the same. Thus, it proves
that M/s. Thai Unipet Industries Co. Ltd. has fraudulently obtained the Certificate of
Country of Origin by mis-stating the facts before the Certificate issuing authority. |
find that importer has availed the benefit of Notification No. 46/2011- Cus dated on
the basis of said Certificate of Origin which is obtained fraudulently by their supplier
from the issuing authority. I find the importer failed to ascertain that impugned goods
manufactured from the raw material viz. ‘Antimony Oxide’ were not originated from
Thailand. Importer, is one of leading companies in manufacture of wires and cables
and therefore, they are well aware of the availability of the raw material required by
them. However, they imported the ‘Antimony Trioxide’, the raw material of which viz,
Antimony Oxide is extracted from the mine of Myanmar Country and produced the
Certificate of Country of origin of Thailand with clear intent to evade the payment of
customs duty by way of submitting the fraudulently obtained Certificate of Country of
Origin by their supplier M/s. Thai Unipet Industries Co. Ltd. from the issuing
authority of Thailand. I find that onus is on the importer to prove that they were
eligible for the exemption notification. Said Certificate issuing authority revoked the
said Certificate as well the supplier M/s. Thai Unipet Industries Co. Ltd. admitted that
that RVC of Antimony Trioxide on the Letter of Confirmation and the RVC on the
audited Form were not the same. Thus I find that with the connivance of supplier
M/s. Thai Unipet Industries Co. Ltd., the importer evaded the customs duty by way of
submitting the fraudulently obtained COO Certificate from issuing authority and
therefore, I find that importer has produced the Country of Origin Certificate in
violation of the Notification No. 46/2011- Cus dated 01.06.2011 read with Notification
No. 189/2009-Customs (NT) dated 31.12.2009. viz. Customs Tariff {Determination of
origin of Goods under the Preferential Trade Agreement between the Governments of
Member States of the Association Trade Agreement (ASEAN) and the Republic of
India} Rules,2009. Hence, I find that the importer has knowingly and intentionally
made, signed or caused to be made and presented to the Customs authorities such
documents which they knew were obtained fraudulently based on incorrect/ false
information supplied to issuing authority. Hence, for the said act of contravention on
their part, the importer is liable for penalty under Section 114AA of the Customs Act,
1962 .

26.2 Further, [ rely on the decision of Principal Bench, New Delhi in case of Principal
Commissioner of Customs, New Delhi (import) Vs. Global Technologies &
Research (2023}4 Centax 123 (Tri. Delhi) wherein it has been held that “Since the
importer had made false declarations in the Bill of Entry, penalty was also correctly
imposed under Section 114AA by the original authority”.
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27. In view of the forgoing findings and discussions, I pass the following order:

:: ORDER ::

27.1 1 disallow the benefit of Notification No.46/2011-Cus. dated 01.06.2011 as
amended, claimed by M/s. Polycab India Ltd. against the goods imported under
various Bills of Entry at ICD Tumb& Nhava Sheva, as mentioned ir. Annexure-A to the
Show Cause Notice.

27.2 T hold the 2 consignments (appearing at Sr.No.24 & 25 of Annexure -A} {.e. 40
MT of Antimony Trioxide imported vide Bill of Entry No. 9178366 dated 14.10.2020
and Ex-Bond Bill of Entry No. 2613213 dated 04.02.2021 totally valued at Rs.
1,56,45,000/- (Rupees One Crore, Fifty Six Lakh and Forty Five Thousand only)
liable for confiscation under Section 111{(q) of the Customs Act, 1¢62. However, I give
M/s. Polycab India Ltd. the option to redeem the goods on payment of Fine of
Rs.15,00,000/- {(Rupees Fifteen Lakh only) under Section 125 of the Customs Act,
1962.

27.3 1 hold the impugned goods having total assessable value of Rs.26,13,69,065/-
(Twenty Six Crore, Thirteen Lakh, Sixty Nine Thousand an« Sixty Five only)
(assessable value of Rs.16,26,15,215/- of the goods imported during period
21.06.2018 to 26.03.2020 and assessable value of Rs.9,87,53,850/- of the goods
imported during 27.03.2020 to 14.04.2021) as mentioned in Annexure-A {appearing at
Sr. No. 1 to 23 and 26 to 32) liable for confiscation under Section 111{o) and 111 (g) of
the Customs Act, 1962. However, I give M/s. Polycab India Ltd. the option to redeem
the goods on payment of Fine of Rs.2,60,00,000/- (Rupees Two Crore and Sixty
Lakh only) under Section 125 of the Customs Act, 1962.

27.4 | confirm the differential Customs Duty amounting to Rs.2,69,67,319/- (Rupees
Two Crore, Sixty Nine Lakh, Sixty Seven Thousand, Three Hundred and Nineteen
Only) as detailed in “Annexure-A” attached to Show Cause Notice and order for
recovery of the same from M/s. Polycab India Ltd. in terms of the provisions of Section
28(4) of the Customs Act, 1962 along with applicable interest unce: Section 28 AA of
the Customs Act, 1962.

27.5 I order to appropriate the amount of differential duty of Rs.2,69,67,319/- and
Interest of Rs. 68,32,079/-deposited/paid by M/s. Polycab India Ltd. as mentioned in
Para 15.1 and 15.2 of the Show Cause Notice against their Duty and interest liability
as confirmed in Para 27.4 above.

27.6 | impose a penalty of Rs.2,69,67,319/- (Rupees Two Cror¢, Sixty Nine Lakh,
Sixty Seven Thousand, Three Hundred and Nineteen Only) on M/s. Polycab India
Ltd. plus penalty equal to the applicable interest under Section 28AA of the Customs
Act, 1962 payable on the Duty demanded and confirmed at Para 27.4 above under
Section 114A of the Customs Act, 1962. However, in view of the first and second
proviso to Section 114A of the Customs Act, 1962, if the amount of Customs Duty
confirmed and interest thereon is paid within a period of thirty days from the date of
the communication of this Order, the penalty shall be twenty five percent of the Duty,
subject to the condition that the amount of such reduced penalty is also paid within
the said period of thirty days.

27.7 I refrain from imposing penalty under Section 112(a) & 112(b} of the Customs
Act, 1962 on M/s. Polycab India Ltd. for the reasons discussed in para 25.1 above.
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27.8 I impose penalty of Rs. 25,00,000/-(Rupees Twenty Five Lakh only) on M/s.
Polycab India Ltd. under Section 114AA of the Customs Act,1962.

28. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and rules/regulations framed
thereunder or any other law for the time being in force in the Republic of India.

29. The Show Cause Notice No. VIII/10-01/Commr./O&A/2023-24 dated
30.05.2023 is disposed off in above terms. »
W

e § 7, ,05
(Shiv Kumar Sharma)
Principal Commissioner

DIN- 20240571 MNOOO0O333ADB
F. No. VIII/10-01/Commr./O&A/2023-24 Date: 17.05.2024

To,

M/s. Polycab India Limited,
Unit 4, Plot No.105,

Halol Vadodara Road,

Village: Nurpura,

Taluka Halol, Dist- Panchmahal,
Gujarat - 389350.

Copy to:

1. The Pr. Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for information
please.

2. The Additional Director General, DRI, Ahmedabad Zonal Unit, Unit No. 15, Magnet
Corporate Part, 100 Ft. Thaltej Hebatpur Road, Off. Sola Over Bridge, Ahmedabad
380054.

3. The Additional Commissioner (TRC), Customs, Ahmedabad for information.
4. The Deputy Commissioner of Customs, ICD, Tumb for information please.

5. The Deputy Commissioner of Customs, Nhavasheva, Jawaharlal Nehru Customs
House, Nhava Sheva, Tal-Uran, Dist-Raigad, Maharashtra- 400707 for information
please.

6. The Superintendent of Customs(Systems} in PDF format for uploading on the
website of Customs Commissionerate, Ahmedabad.

7. Guard File.
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