g

[ R0 TS

e (3HUl) SMgaEpIHaiey,

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS),3gHcqldl¢ AHMEDABAD,

At \fHe 4th Floor, T8PIHITHUDCO Bhavan, 34X 4a IS IshwarBhuvan Road,
FAUTYRT Navrangpura, HEHETEE Ahmedabad - 380 009

GYHIYHHI® Tel. No. 079-26589281

DIN - 20250871 MNOOOO444EAS

S/49-127/CUS/AHD/2024-25
® | BIEAYEAl FILE NO. =y
UESHTCRBI ORDER-IN-APPEAL
NO. (HHTes HUfAaH, 1962 PIURT
¥ | ogwHaaid)UNDER SECTION AHD-CUSTM-000-APP-169-25-26
128A OF THE CUSTOMS ACT,
1962) :
Shri Amit Gupta
7 uiRaeddl PASSED BY Commissioner of Customs (Appeals),
Ahmedabad
féHi® DATE 07.08.2025
SeyasdiaemeRa . afei®
= | ARISING OUT OF ORDER-IN- 60/ADC/VM/O&A/2024-25, dated
ORIGINAL NO. 10.06.2024
g | AUEEIERIGHDIGHIH ORDER- 07 08.2025

IN-APPEAL ISSUED ON:

Shri Smit Dilipbhai Kakadiya, Resi — Pitru
s | dle@diemMaudar NAME AND | Ashish, Old Ganesh - 2 Corner, Kothariya
ADDRESS OF THE APPELLANT: | Main Road, Rajkot - 360002.

- -_— T . . e A i
1 ]'l S 2 d o O LT ifa u " L) L Lt LT - " ll; 1 L I F

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | ATATemHUTTaN 1962 BIURT 129 I8! (1) (QYREITUE) 7
E O E 12 T EE G O D e B I b RIR G e E R s R A R K S B G AR G L85 GE A IR IES K
T faeaiEd 3

ARSI IR/ Hyaaiad (Ardgaaeny=) Ay, (rerafaym)

S/49-127/CUS/AHD/2024-25 Page 1 of 21



Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of

Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Frafrf@awafRasnesr/ order relating to :

(P)
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(a)

any goods imported on baggage.
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(M

HTgeB i, 1962 SHETAX TUSHHHTTICI TS aeaRepaTaaTa s

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

TR T AT T AT A T BT TR a @ TATe N ora b o era e Terraa et
SRSwsaEfRfRTeT TR RERY

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

gﬁ?m,mmm. 6 A 1 derdAFuiRafFrsarRsTeT®! 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(@
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(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M)

FRTITE S SR e g 2o

(c)

4 copies of the Application for Revision.

(H)

gwmﬂim%maﬁﬁm 1962 (UTHRIU) 3\
' 3T, BTN, gus, e fafaume e arimama s, 200/ \%

et icie s
afeuearEdiftesE A S ETRs.1000/-

.200/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/ -.

HETATH AT b U AT A R H AT IR AT TH eGP ATg Tt
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

WP, B uddR e aSar@R gy

Customs, Excise & Service Tax Appellate
&, ufgrestadts

Tribunal, West Zonal Bench

(EUUGTHTATA)UTE. 1000/-(FYUTHEARHTH | N
SR.6 Plgmfear. -3
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RIS, SEATCE, P e PR TRY, 3R | ond Floor, BahumaliBhavan,

q1, HEHGIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

5. W 1962 BIYRT 129 T (6) S, FraTRIer o TaH, 1962 FTURT 125
g(1) Sty ey RTRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
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(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;
L L | R e T o et s T A RATTAYTERTAT AT S R
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(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

T Nﬁmmmm&mwmmwm |
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|
1
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where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(0) | SHHCRIB G IH I FRUBH, AT 103 AR, TR e URH TS IaHE qech

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty |
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

2o |
1S In dispute.

_ ‘(é;] In an appeal for grant of stay or for rectification of mistake or for any other purpose; or

— :__,/( (b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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ORDER-IN-APPEAL

Shri Smit Dilipbhai Kakadiya, Resi - Pitru Ashish, Old Ganesh - 2
Corner, Kothariya Main Road, Rajkot - 360002 (hereinafter referred to as
“the appellant”) has filed the present appeal in terms of Section 128 of the
Customs Act, 1962 against Order in Original No. 60/ADC/VM/ O&A/2024-
25, dated 10.06.2024 (hereinafter referred to as “the impugned order”)

passed by Additional Commissioner, Customs, Ahmedabad (hereinafter

referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that on the basis of passenger
profiling and suspicious movement, the AIU officers intercepted the
appellant having Indian Passport No. X 8062766 who arrived by Emirates

Flight No. EK 538 on 28.03.2024 from Dubai to SVP International Airport,
Ahmedabad. The appellant was intercepted when he was attempting to exit

the arrival hall of SVP International Airport, Ahmedabad, along with his
baggage by opting for Green Channel clearance without any declaration to

the Customs. The officers then specifically asked the appellant whether he

has anything dutiable to declare to the Customs. However, the appellant

denied having any such thing with him. The appellant as directed by the
officers readily removed objects such as mobile, watch, belt etc., and kept

them on a table; and when he passed through the DFMD (Door Fram é"*’ —
Metal Detector) Machine, no beep sound was heard. Further, the plagﬁt/'\
tray was being passed through the BSM machine and noticed that :Ee, ,
dark color Image appeared in the belt of the appellant. Further, on

belt.

2.1 The Government Approved Valuer informed that 01 gold bar weighing
184.600 Grams having purity 999.0/24kt is derived from the 18.820
Grams of belt buckle which was recovered from the appellant. Further, the
Government Approved Valuer informs that 01 Gold bar recovered from the
appellant, totally weighing 184.600 Grams are of 24 KT (999.0 Purity) is
having Market Value at Rs.12,73,740/- and tariff value at Rs.10,79,245/-.
The Market Value is calculated as per the Notification No. 22/2024-
Customs (N.T.) dated 15.03.2024 (Gold) and Notification No. 24/2024-
Customs (N.T.) dated 26.03.2024 (Exchange Rate).

2.2 Statement of the appellant was recorded on 28.03.2024 under
Section 108 of the Customs Act, 1962, wherein he, admitted to have
attempted to smuggle goods into India i.e. 184.600 grams of gold of 24kt.

and having purity 999.0 which was derived from gold concealed in form of
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belt buckle by him with an intent of illicitly clearing the said gold and to
evade Customs duty by way of adopting the modus operandi of smuggling
the said gold as recorded under Panchnama dated 28.03.2024.

2.3 The appellant had actively involved himself in the instant case of
smuggling of gold into India. The appellant had improperly Imported gold
in the form of Belt Buckle, totally weighing 184.600 grams made of
24kt/999.00 purity gold, having total tariff value of Rs.10,79,245/- and
market value of Rs.12,73,740/-, without declaring it to the Customs. He
opted for Green Channel to exit the Airport with a deliberate intention to
evade the payment of Customs duty and fraudulently circumventing the
restrictions and prohibitions imposed under the Customs Act, 1962 and
other allied Acts, Rules, and Regulations. Therefore, the improperly
imported gold in the form of Belt Buckle, by the appellant, hidden and
without declaring it to the Customs on arrival in India cannot be treated as
bonafide household goods or personal effects. The appellant has thus
contravened the Foreign Trade Policy 2015-20 and Section 11(1) of the
Foreign Trade (Development and Regulation) Act, 1992 read with Section
3(2) and 3(3) of the Foreign Trade (Development and Regulation) Act, 1992.

2.4 By not declaring the contents of his baggage which included
dutiable and prohibited goods to the proper officer of the Customs the
appellant has contravened Section 77 of the Customs Act, 1962 read with

egulation 3 of the Customs Baggage Declaration Regulations, 2013.The
properly imported gold by the appellant, found concealed without
‘declaring it to the Customs is thus liable for confiscation under Section
111(d), 111(f), 111(i), 111(j), 111(1) & 111(m) read with Section 2 (22), (33),
(39) of the Customs Act, 1962 and further read in conjunction with Section
11(3) of Customs Act, 1962. The appellant, by his above-described acts of
omission/commission and/or abetment on his part has rendered himself
liable to penalty under Section 112 of the Customs Act, 1962. As per
Section 123 of Customs Act 1962, the burden of proving that the said
improperly imported gold weighing 184.600 grams valued at Rs.
12,73,740/- (market value) and Rs.10,79,245/- (tariff value) by way of
concealment in the form of belt buckle, without declaring it to the

Customs, are not smuggled goods, is upon the appellant.

2.5 The appellant vide his letter, forwarded through his Advocate Shri
Bharatnath L Jogi submitted that he is cooperating in investigation and
claiming the ownership of the gold recovered from him. He understood the
charges levelled against him. He requested to adjudicate the case without

issuance of Show Cause Notice.
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2.6 The Adjudicating authority vide impugned order has ordered for
absolute confiscation of impugned gold derived from belt buckle, weighing
184.600 grams having 999.0/ 24kt purity valued at Rs. 12,73,740/ -
(market value) and Rs. 10,79,245/- (tariff value) seized under Panchnama
dated 28.03.2024 under Section 111(d), 111(f), 111(1), 111(j), 111(1) &
111(m) of the Customs Act, 1962. The adjudicating authority has also
imposed penalty of Rs 4,00,000/- on the appellant under Section 112(a)(i)
of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has filed
the present appeal and mainly contended that:

* As regards confiscation of the goods under Section 125 of the
Customs Act 1962, the Ld. Adjudicating Authority, while admitting
that there is no option to the Adjudicating Authority if the goods are
not prohibited, but to release the goods on payment of redemption
fine, and if the goods are prohibited he has a discretion to either
release the goods on payment of redemption fine or confiscate the
goods absolutely. The case laws relied upon by the adjudicating
authority are not applicable in the facts and circumstances of the

casce.

clearly shows that the adjudicating Authority was pre- demcle,q

* A reading of Paras of the findings of the adjudicating autho t)ﬂ“m "'5'
absolutely confiscate the gold in question, without applying hisa
ijﬂ

%ﬁfay
to the crucial fact that he had a discretion to either permit re €&

of gold on Redemption fine or absolutely confiscate them only w‘i\m?twr' o ”/
the goods were “prohibited”. Though not admitting, even if fnr

moment it is presumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P.Sinnasamy in CMA No.1638

of 2008, before the Hon High Court of Madras decided on 23

August, 2016.

* In the instant case it is very clear that the Ld. Adjudicating
Authority started on a wrong premise of the fact that the Appellant
in this case is a smuggler, and that he has concealed the gold in
this case, all of which are erroneous findings as discussed above.
Taking into consideration these erroneous findings, the Ld
Adjudicating Authority has got biased and decided that the gold in
question should be absolutely confiscated and penalty imposed.

 There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the
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cases with specific reference to the policy/Rules in vogue at the
relevant times, will show that depending on circumstances of each
case in hand and the profile of the person involved, the goods in
question may become “Prohibited” which are otherwise not listed in
the prohibited categories. However, despite the goods being
prohibited the same can be released or re-exported in the discretion
of the Adjudicating Authority, which discretion has to be exercised
as per the canons laid down by the Hon. Apex Court as discussed
above. In this connection, following case laws are submitted relied

upon by the appellant: -

(1) Yakub Ibrahim Yousuf 2011 (263) ELT-685 (Tri. Mum) and
subsequently 20 14-TIOL-277-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 (91) ELT 277 (AP);

(i) V.P. Hamid vs Commissioner of Customs, 1994(73)ELT 425
(Tri);

(iv)  T.Elavarasan vs Commissioner of Customs(Airport) Chennai
2011 (266) ELT 167 (Mad);

(V) Union of India Vs Dhanak M. Ramji 2009 (248) ELT 127
(Bom); upheld by Hon. Supreme Court vide its Judgement dated 08-
03-2010, reported in 2010 (252) ELT A102 (SC)

(vij A.Rajkumari vs CC (Chennai) 2015 (321) ELT 540 (Tri-
Chennai);This case was also affirmed by the Hon. Apex Court vide
2015 (321) ELT A207 (SC).

e Itis also submitted that impugned goods are not prohibited for use
by the society at large and release of the same will not cause to the
society and its import and / or redemption would not be dangerous
or detrimental to health, welfare or morals of the people, in any
circumstances.

* There is a catena of cases where the orders of absolute confiscation
were successfully challenged and gold released either for re-export
or on redemption fine u/s 125 of Customs Act 1962. Some of the
judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2007 (219) ELT 435

2. P.Sinnaswamy vs CC Chennai 2007 (220) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2007 (220) ELT 311
4. Krishna Kumari vs CC Chennai 2008 (229) ELT 222.

 Following are the list of latest revision authority’s orders relied upon by

the appellant:
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1. Order No: SB/QOQO-CUS[WZ]/ASRA/MUMBAI, DT.
71.05.2020 IN C/A/ Commissioner, Customs, Ahmedabad v/s

ShabbirTaherallyUdaipurwala

3. Order No: 61/ZOQD-CUS(WZ)/ASRA/MUMBAI, DT.
21.05.2020 in c/a Commissioner, Customs, Ahmedabad v/s

Basheer Mohammed Mansuri

4  Order No: 126/2020 CUS(WZ)/ASRA/MUMBAI, DT.

07.08.2020 in c/a Commissioner, Customs, Ahmedabad v/s

Hemant Kumar.

5. Order No: 123-124/2020—CUS[WZ)/ASRA/MUMBAI,
DT.07.08.2020 in c¢/a Commissioner, Customs, Ahmedabad v/s
Rajesh Bhimji Panchal.

6. 2019(369) E.L.T.1677(G.O.]) in ¢/a Ashok Kumar Verma.

7 Order No: 10/2019 CUS(WZ)/ASRA/MUMBAL DT.
30.09.2021 in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8 Order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAL DT
04.08.2022 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikh
?h'

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. 3

e Coming to the penalties imposed it may be stated that smoéﬁ
goods in question were not prohibited, the penalty under scc\twn'_' "
112 (a) and (b) of Customs Act 1962 could not have been more thanm .
the duty involved which in this case is Rs.4,00,000/- on the
appellant.
e The appellant finally prayed for release the goods on payment of
redemption fine or allow for re-export and reduction in penalty.
4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on
18.06.2025 on behalf of the appellant. He reiterated the submissions made
in the appeal memorandum. The advocate during personal hearing also

relied upon the following case laws:

(1) OIA No. AHD-CUSTM-000-APP-332-23-24 Dated 13.12.2023
In c¢/a Mr. Kachhadia Mahipal Vitthalbhai V/s. Additional

Commissioner of Customs Ahmedabad. (Rhodium coated Gold Case
granted RF, PP).
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(11) OIA No. AHD-CUSTM-000-APP-364-23-24 DT 10.01.2024 IN
c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs
(Appeals), Ahmedabad. (Gold Case granted RF, PP,

(iiif  OIA No. AHD-CUSTM-000-APP-176-23-24 DT 25.09.2023 IN
c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of

Customs (Appeals), Ahmedabad. (Ingenious Concealment in Gold
Dust/Paste Case granted RF, PP).

(1v) OIA No. AHD-CUSTM-000-APP-179-23-24 DT 26.09.2023 in
c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste
Case granted RF, PP).

(V) OIA No. AHD-CUSTM-000-APP-161-24-25 DT 26.07.2024 in
c/a Mr. Subhan Gulab Pathan V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste
Case granted RF, PP),

(vi) Order No 140/2021 CUS(WZ)/ASRA/MUMBAI
DT.25.06.2021 in c¢/a Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (Ingenious Concealed Rectum Case granted
RF, PP).

(vii)  Order No:  245/2021 CUS(WZ)/ASRA/MUMBAI

DT.29.09.2021 in ¢/a Memon Anjum v/s Commissioner of Customs

Ahmedabad.(Ingenious Concealed Silver Coated Case granted RF,
PP).

(viii) Order No. 380/2022-CUS(WZ)/ASRA/MUMBAI DT
14.12.2022 in c/a Mr. Mohammad Murad Motiwala V/s: Pr.
Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste Case granted RF, PP).

(ix) Order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAI DT
24.08.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai
Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(x) Order No. 516-517/2023-CUS(WZ)/ASRA/MUMBAI DT
30.06.2023 in c/a (1) Saba Parveey Irfan Khan (2) Anwar M.T. V/s.
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Pr Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste 1478.3415 grams Case granted
RF, PP).

(xij Order No. 907-909/2023-CUS(WZ) /ASRA/MUMBAI DT
12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.
Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh Zala V/s.
Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, PP).

(xiij Customs, Excise & Service Tax Appellate Tribunal (WZ)
Bench at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)
Final Order No. 10254/2024 dated 29.01.2024 Shri Lookman
Mohamed Yusuf V/S. CC- Ahmedabad (Ingenious Concealment Gold

Case of 4999.180 grams granted RF, PP).

5. | have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation & ' ,{

of the impugned gold derived from belt buckle, weighing 184.600 .

(b) Whether the quantum of penalty amounting to Rs.

4,00,000/- imposed on the appellant, under Section 112(a)(i) of the
Customs Act, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

5.l It is observed that the appellant, on the basis of passenger profiling
and suspicious movement, the AIU officers intercepted the appellant
having Indian Passport No. X 8062766 who arrived by Emirates Flight No.
EK 538 on 28.03.2024 from Dubai to SVP International Airport,
Ahmedabad. The appellant was intercepted when he was attempting to exit
the arrival hall of SVP International Airport, Ahmedabad, along with his

baggage by opting for Green Channel clearance without any declaration to

the Customs. The officers then specifically asked the passenger whether he

has anything dutiable to declare to the Customs. However, the appellant

denied having any such thing with him. The appellant as directed by the
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buckle, the appellant in presence

ried gold in form of buckle of his
belt. The Government Approved Valuer informs that 01 Gold bar recovered

from the appellant and derived from the belt b
184.600 Grams are of 24 KT (999.0 Purity)

of the Panchas confessed that he had car

uckle, totally weighing

is having Market Value at
Rs.12,73,740/- and tariff value at Rs.10,79,245/-. The said gold were

seized under the provisions of the Customs Act, 1962, under Panchnama
proceedings dated 28.03.2024. The appellant did not declare the said gold
before Customs with an intention to escape payment of duty. These facts
have also been confirmed in the statement of the appellant recorded under
Section 108 of the Customs Act, 1962 on the same day. There is no
disputing the facts that the appellant had not declared possession of gold

in form of belt buckle at the time of his arrival in India. Thereby, he has

violated the provisions of Section 77 of the Customs Act, 1962 read with

seized gold concealed in form of belt buckle to the Customs on his arrival

| .'-_ h in India. Further, in his statement, the appellant had admitted the
'knuwledge, possession, carriage, concealment, non-declaration and
recovery of gold concealed in form of belt buckle. The appellant had, in his
confessional statement, accepted the fact of non-declaration of gold before
Customs on arrival in India. Therefore, the confiscation of gold by the
adjudicating authority was justified as the applicant had not declared the
'( same as required under Section 77 of the Customs Act, 1962. Since the

confiscation of the seized gold is upheld, the appellant had rendered
himself liable for penalty under Section 112(a) of the Customs Act, 1962.

f’" 5.3 [ have also perused the decisions of the Government of India passed
by the Principal Commissioner & ex officio Additional Secretary to the
Government of India submitted by the appellant during personal hearing. I
find that the Revisionary Authority has in all cases taken similar view that
failure to declare the gold and failure to comply with the prescribed
condition of import has made the impugned gold “prohibited” and therefore
they are liable for confiscation and the appellant are consequently liable for

penalty. Thus, it is held that the undaclared gold in the form of belt buckle
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weighing 184.600 gram of 999.0/24kt purity valued at Rs. 10,79,245/-

(Tariff Value) and Rs. 12,73,740/- (Market Value) are liable to confiscation

and the appellant is also liable to penalty.

54 In this regard, I also rely the judgement of the Hon’ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

1 <A L. (a) if there is any prohibition of import or export of goods
under the Act or any other law for the time being in force, it would be
considered to be prohibited goods; and (b) this would not include any
such goods in respect of which the conditions, subject to which the goods
are imported or exported, have been complied with. This would mean
that if the conditions prescribed for import or export of goods are not
complied with, it would be considered to be prohibited goods. This would
also be clear from Section 11 which empowers the Central Government to
prohibit either ‘absolutely’ or ‘subject to such conditions’ to be fulfilled
before or after clearance, as may be specified in the notification, the
import or export of the goods of any specified description. The notification
can be issued for the purposes specified in sub-section (2). Hence,
prohibition of importation or exportation could be subject to certain
prescribed conditions to be fulfilled before or after clearance of goods. If

conditions are not fulfilled, it may amount to prohibited goods......... 7

Thus, it is clear that even though gold is not enumerated as prohibited

goods under Section 11 of the Customs Act, 1962, but it 1s to be imported

are not complied with, then import of gold will fall under prohibited go

on fulfilment of certain conditions, still, if the conditions for such import . _._
@—\

Hence, I find no infirmity in the impugned order on this count.

9.9 It is further observed that the adjudicating authority in the in )
case had relying on the decisions of Hon’ble Supreme Court in the case G%EF?E:/
Om Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T.

423 (SC), Hon’ble Kerala High Court in the case of Abdul Razak [2012 (275)
ELT 300 (Ker), Hon’ble High Court of Madras in the case of Samynathan
Murugesan [2009 (247) ELT 21 (Mad)|, Malabar Diamond Gallery Pvt. Ltd
[2016-TIOL-1664-HC-MAD-CUS], Hon’ble High Court of Madras in the case

of P Sinnasamy [2016 (344) ELT 1154 (Mad)] and Order No 17/2019-Cus
dated 07.10.2019 in F. No. 375/06/B/2017-RA of Government of India,

Ministry of Finance, Department of Revenue — Revisionary Authority in the
case of Abdul Kalam Ammangod Kunhamu discussed in paras 12, 25 to 30
of the impugned order, had held that smuggling of gold was done by the
appellant and had ordered for absolute confiscation of impugned gold in
the form of belt buckle, weighing 184.600 gram of 999.0/24kt purity

valued at Rs. 10,79,245/- (Tariff Value) and Rs. 12,73,740/- (Market
Value).

S/49-127/CUS/AHD/2024-25 Page 12 of 21
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5.6 I have gone through the Order No. 98/2020-CUS
(WZ)/ASRA/MUMBAI dated 21.05.2020 in the case of Shri Shabbir

Taherally Udaipurwala and Order No. 61/2020-CUS (WZ)/ASRA/MUMBAI
dated 21.05.2020 in the case of Shri Basheer Mohammed Mansuri of the
Hon’ble Revisionary Authority relied upon by the appellant. It is observed
that the Hon’ble Revisionary Authority has allowed redemption of gold on
payment of fine observing that the gold was recovered from pocket and
baggage and so the concealment was not ingenious. In the instant case, it
is observed that the concealment was ingenious as the gold was concealed
in buckle form. Thus, the facts of the case laws relied upon by the
appellant cannot be compared with the facts of the Instant case and are

not applicable.

8.7 I have also gone through the Order No. 126/2020-CUS
(WZ)/ASRA/MUMBAI dated 07.03.2020 in the case of Shri Hemant Kumar
of the Hon’ble Revisionary Authority relied upon by the appellant wherein
it was observed that one gold bar and five tiny pieces of gold were recovered
from trouser pocket of the applicant and therefore, redemption was allowed

by the adjudicating authority itself. In another case QOrder No. 123-

124/2020-CUS (WZ)/ASRA/MUMBAI dated 07.08.2020 in the case of Shri
Rajesh Bhimji Panchal of the Hon’ble Revisionary Authority relied upon by

X1¢ appellant wherein it was observed that two gold pieces were recovered
om socks and redemption was allowed by the original adjudicating
guthority of that case. Thus, in these cases also the concealment was not
ingenious and the adjudicating authority had exercised his discretion.
Thus, the facts of the case laws relied upon by the appellant cannot be

compared with the facts of the instant case and are not applicable

5.8 It is also observed from the facts and records of the present case
that the appellant had ingeniously concealed gold in form of belt buckle
with an intention to smuggle the same without payment of duty. The gold
in form of belt buckle was detected during personal search and scanning
on the basis of profiling of the appellant. The appellant in his statement
recorded under Section 108 of the Customs Act, 1962 on 28.03.2024 had
admitted his offence. The gold was not in the normal form of bar or
jewellery but the same was in the unusual form of buckle. Thus, the
present case is not of simple non declaration of gold but an act of

smuggling as the gold was concealed in unusual form of belt buckle.

2.9 [ rely upon the decision of the Hon’ble Tribunal, Bangalore in the
case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN [2019 (369) E.L.T. 1538 (Txi. - Bang)], wherein the Hon’ble
S/49-127/CUS/AHD/2024-25 J}L/ Page 13 of 21



Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

6. The brief issue for consideration in the case is to decide whether the
adjudicating authority as a discretion to release the gold confiscated or
the seized gold requires allowing to be redeemed on payment of fine in
lieu of confiscation in terms of Section 125 of the Customs Act, 1962.
Section 125 of the Customs Act reveals as under:

“(1) Whenever confiscation of any goods is authorized by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods, give
to the owner of the goods or, where such owner is not known, the person
from whose possession or custody such goods have been seized, an

option to pay in lieu of confiscation such fine as the said officer thinks fit

Provided that, without prejudice to the provisions of the proviso to sub-
section (2) of Section 115, such fine shall not exceed the market price of
the goods confiscated, less in the case of imported goods the duty
chargeable thereon.

(2) Where any fine in lieu of confiscation of goods is imposed under sub-
section (1), the owner of such goods or the person referred to in sub-
section (1), shall, in addition, be liable to any duty and charges payable
in respect of such goods.”

o
-

6.1 A plain reading of the above provision gives understanding that 73
while the adjudging officer may permit the redemption of goods z{
payment of fine in lieu of confiscation of goods which are prohibited ¥

nature, he shall, in the case of other goods, ‘may’ permit redemptio g
payment of fine in lieu of confiscation.

6.2 There are two situations which emerge out of the legal position
which needs to be addressed; firstly, whether the impugned goods are
in the nature of prohibited goods wherein the adjudicating authority has
an option to permit the goods to be redeemed on payment of fine in lieu
of confiscation. Secondly, whether the adjudging officer has a discretion
so as to allow or not such goods to be redeemed on payment of fine in
lieu of confiscation.

6.3 For an appreciation of the same, it is required to see what are
prohibited goods is Section 2(33) of the Customs Act, 1962 defines
prohibited goods as follows :

Prohibited goods means “any goods, the import or export on which is
subject to any prohibition under this Act or any other law for the time
being in force but does not include any such goods in respect of which

the conditions subject to which the goods are permitted to be imported or
exported have been complied with.”

In view of the above, for the goods to acquire a nature of being
prohibited who either be prohibited under Customs Act or any other law

5/49-127/CUS/AHD/2024-25 Page 14 of 21



imported are not complied with. Admitt
s ' edly, the im '
prohibited either under Customs Ac . Pligned gold is not

in force at the material time. As per
have not Submitted anything to s
been properly imported. It is to

. be inferred that the im
been imported without followin Pugned gold has

g the due process of law that is to say

competent authority duly empowered under the statute. We find that as
submitted by the Learned DR, the Hon’ble High Court of Madras has
categorically held that: “When a prima facie case of attempt to smuggle
the goods is made out, it is not upon the Tribunal, the issue not give
positive directions to the adjudicating authority, to exercise option in
Javour of the respondents”. We also find that this Bench of the Tribunal
(Supra) in a case involving identical circumstances has upheld the
absolute confiscation of gold biscuits of foreign origin seized from a
i), % passenger who claimed that the same were purchased in Mumbai.

% 7. In view of the above, we find that the Order-in-Appeal does not
) / require any intervention and as such the appeals are rejected

- ;
ygfh 5.10 T also rely upon the decision of the Hon’ble Tribunal, Bangalore in
the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore
[2019 (370) ELT 1321 (Tri Bang)|, wherein the Hon’ble Tribunal following
the decisions of Hon’ble High Court of Kerala in the case of Ambali
Karthikeyan [2000 (125) ELT 50 (Ker)] and Hon’ble High Court of
Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)
ELT 148 (Kar)] had upheld the absolute confiscation of gold in case where
two gold bars weighing 2000.14 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. 184.600 grams concealed discretely in
form of belt buckle,

5.11 I further rely upon the recent decision of the Hon’ble Revisionary
Authority vide Order No. 217/2024-Cus, dated 16.10.2024 on similar issue
l.e. attempt to bring undeclared gold in paste form in the case of Riswan

Kochupurayil Nazeer, has upheld the absolute confiscation of 788.940
te weighing 874.760 grams valued at

grams of gold extracted from gold pas
J(\/ Page 15 of 21
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. Th
30,29,931/- (Assessable value) and Rs 34,99,286/- (market value) e

«g. The Government has examined the matter. {t IS ut::!:;'SE.':"uer:.‘.I ;h:l;zt t::;
Applicant has not declared the possesSion of unpugnec_i gold in |

Customs declaration form and it was only through persistent enqu t}rly
and examination of the Applicant, that the body cnncealment'nf : e
impugned gold in paste form came (0 light. The Appellate Authority a;
also observed that the Applicant in his voluntary stateme:?tt date

04.01.2021 under Section 108 of the Customs Act, 1962 clldnutted that
he knew that importing of gold without payment of duty ts an offence;
that he had committed an offence by concealing the gold and not
declaring the same [0 evade payment of Customs duty; that tfle
impugned gold was handed over to him by a person at Dubc.':l with
instructions to smuggle the same to India and promised the Applicant a
remuneration of Rs. 30,000/- in return. The Applicant in hi:S seco;tld
voluntary statement recorded on 16.01.2021 reiterated his earlier
statement. The Appellate Authority in para (11) of the said O-I-A, has
also noted that, on 11.07.2022, the Authorised representative of the
Applicant, Shri Nazeer, who is the father of the Applicant, has admitted
to his son's offence and has also stated the Applicant has committed
this offence knowingly for financial gains. The impugned gold items
smuggled into India via ingenious body concealment cannot be
considered as bonafide baggage. The entire proceedings have also

been covered under a Mahazar in presence of independent wimessm;}i
which also corroborates the sequence of events.

L
A
r ’
X

9. As per Section 123 of the Act, ibid, in respect of the gold
manufactures thereof, the burden of proof that such goods are
smuggled is on the person, from whom goods are recovered. Lea
alone declaring the gold as required under Section 77 of the Customs
Act, 1962, the Applicant chose to ingeniously conceal it in his rectum
and this was detected only upon during his search & examination.
Had be been the owner of the gold and had intended to declare the
gold to Customs, he would not have had to resort to such ingenious
concealment. Thus, the lack of any documents establishing ownership
and non-declaration is not surprising. Keeping in view the facts and
circumstances of the case and as the Applicant has failed to discharge
the onus placed on him in terms of Section 123, the Government

concurs with the adjudicating & appellate authorities that the
impugned goods were liable to confiscation under Section 111 ibid and
that the penalty was imposable on the Applicant.

10.1 The Applicant has contended that the import of gold is not
‘prohibited’. However, the Government observes that this contention of

the Applicant is against several judgements of the Hon'ble Supreme

Court in which it has been held that the goods, Import/export whereof

is allowed subject to certain conditio
, : nditions, are to be treated as ' e
goods' in case such conditions are not as prohibited

Mohd. Omer vs Collector of Customs
the Apex Court has held that for
Customs Act, 1962, the term ‘Any

Julfilled. In the case of Sheikh
Caleutta & Ors (1971 AIR 293)
the purpose of Section 1] 1(d) of the;
prohibition” means every prohibition,
S/49-127/CUS/AH D/2024-25
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In other words, all types of prohibition. Restriction is one type of
prohibition. Gold is not allowed to be imported freely in baggage and it
is permitted to be imported by a passenger subject to fulfilment of
certain conditions. In the present case, as correctly brought out by the
lower authorities, the Applicant in this case did not fulfil the conditions
specified in this behalf. In the case of M/s Om Prakash Bhatia Vs.
Commissioner of Customs, Delhi (2003(155) ELT423(SC)), the Hon'ble
Supreme Court has held that If the conditions prescribed for import or
export of goods are not complied with, it would be considered to be
prohibited goods. Further, in the case of UOI &Ors vs. M/s Raj Grow
Impex LLP & Ors {2021-TIOL-I8?-SC—CUS-LB), the Hon'ble Supreme
Court has followed the Judgments in Sheikh Mohd. Omer (supra) and
Om Prakash Bhatia (Ssupra) to hold that ‘any restriction on import or
export is to an extent a prohibition; and the expression "any
prohibition” in Section 11 1{d) of the Customs Act includes restrictions. "

10.2 In the case of Malabar Diamond Gallery P. Ltd, Vs ADG, DRI,
Chennal [2016(341) ELT65(Mad.)), the Hon'ble Madras High Court (le
the Hon'ble Jurisdictional High Court) has summarized the posttion on
the issue, Specifically in respect of gold, as under:

'64. Dictum of the Hon'ble Supreme Court and High Courts makes it
clear that gold, may not be one of the enumerated goods, as prohibited
goods, still, if the conditions for such import are not complied with, then

tmport of gold, would Squarely fall under the definition "prohibited
3\ goods', in Section 2 (33) of the Customs Act. 1962-.. »

> /.
2

% 0.3 Moreover, the Hon'ble High Court of Delhi in its order dated
*23.11.2023 in Writ Petition No. 897¢ of 2020 in the matter of Kiran
Juneja Vs. Union of India & Ors. has held that "A fortiori and in terms
of the plain language and intent of Section 2(33), an import which is
effected in violation of a restrictive or regulatory condition would also
fall within the net of "prohibited goods". Hence, there is no doubt that
the goods. seized in the present case are to be treated as "prohibited

goods’, within the meaning of assigned to it under Section 2(33) of the
Act, ibid.

10.4 In view of the above, the contention of the Applicant that the
offending goods are not 'prohibited goods', cannot be accepted.

11. The Government observes that the original authority had denied
the release of gold items on payment of redemption fine, under Section
125 of Customs Act, 1962. It is settled by the Jjudgment of the Hon'ble
Supreme Court, in the case of Garg Woollen Mills (P) Ltd vs. Additional
Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (S.C.)], that the
option to release ‘prohibited goods' on redemption fine is discretionary.
Hon'ble Delhi High Court has, in the case of Raju Sharma [2020 (372}
ELT 249 (Del)], held that "Exercise of discretion by judicial, or c:;u.as'iﬁ
Judicial authorities, merits interference only where thel exercise 1.5;
perverse or tainted by patent illegality, or is tainted by oblique mﬂrwe..

Further, the Hon'ble Delhi High Court in its order dated 21.08.2023 in
W.P. (C) Nos. 8902/2021; 9561/2021; 13131/2022; 531/2022: &
8083/2023 held that “.....an infraction of a condition for import of
goods would also fall within the mbit of Section 2(33) of the Act and

7 of 21
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thus their redemption and release would become subject to the
discretionary power of the Adjudging Officer". Therefore, keeping in
view the judicial pronouncements above, the Commissioner (Appeals)
has correctly refused to interfere with the discretion exercised by the

original authority.

12.1 As regards the prayer for permitting re-export of the offending
goods, the Government observes that a specific provision regarding re-
export of articles Imported in baggage is made in Chapter-XI of the
Customs Act, 1962, by way of Section 80. On a plain reading of Section
80, it is apparent that a declaration under Section 77 is a pre-requisite
for allowing re-export. Hon'ble Allahabad High Court has, in the case of
Deepak Bajaj vs Commissioner of Customs (P), Lucknow(2019(365)
ELT 695(All)), held that a declaration under Section 77 is a sine qua
non for allowing re-export under Section 80 of the Act, ibid. In this case,
the Applicant had not made a true declaration under Section 77.

12.2 Further, the Hon'ble Delhi High Court has, in the case of Jasuvir
Kaur vs. UOI (2009 (241) ELT 621 (Del.)), held that re-export is not
permissible when article 1s recovered from the passenger while
attempting to smuggle it. Hence, the question of allowing re-export does

not arise.

13 The case laws relied upon by the Applicant, in support of his
various contentions, are not applicable in view of the dictum of Hon'ble

Supreme Court and Hon'ble High Courts, as above.

that the order for absolute confiscation of the impugned goods /@8’
upheld by Commissioner Appeals does not require any interferenE . .
The quantum of penalty imposed on the Applicant is neither harsh\rgj r

excessive. %
\*,
A

14. In the facts and circumstances of the case, the Government finds~ G0 5
Aﬁ'

e T
15. The revision application is rejected for the reasons aforesaid.” X%:
B
5.12 1 further rely upon the recent decision of the Hon’ble Revisionary e

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order Nﬁ. =Y
184 /2024-CUS, dated 04.09.2024 wherein absolute confiscation of one
longcrude gold chain of 24 carat purity weighing 1.2 kgs valued at Rs
39,70,800/-, wrapped in a condom which was found concealed in lower

inner garment, was upheld.

5.13 I further rely upon the recent decision of the Hon’ble Revisionary
Authority in the case of Sh Rafi Syed, Order No. 175/2024-
CUS,dated28.08.2024 wherein absolute confiscation of 39 gold bars of 24
carat purity weighing 3800 grams valued at Rs 1,16,58,400/-, concealed

inside plastic pouches containing dates, was upheld.

5.14 I further rely upon the recent decision of the Hon’ble Revisionary
Authority in the case of Shri Riyas Khan, Order No. 190/2024-CUS, dated
09.09.2024 wherein absolute confiscation of two cut gold bits and 78 gold
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276.0
00 grams valued at Rs 9,38,400/-, concealed Ingeniously, was

53.16 I further rely upon the recent decision of the Hon’ble Revisionary

Authority in the case of Smt Vellaiyammai, Order No. 200/2024-CUS

dated 24.09.2024 wherein absolute confiscation of one unfinished gold

chain of 24kt weighing 99.800 grams valued at Rs 3,15,767 /-, recovered
during personal search, was upheld

maintained in the Hon’ble Supreme Court [2017 (350) ELT A173 (SC)],

wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in

emergency light, mixie, grinder, car horns etc. was held to be absolutely
confiscated and not allowed to be released on redemption fine. The relevant

para is reproduced as under:

“6. After hearing both sides and after considering the statutory
provisions, we do not think the appellant, as a matter of right, can
claim release of the goods on payment of redemption fine and
duty. Even though gold as such is not a prohibited item and can

be imported, such import is subject to lot of restrictions including

the necessity to declare the goods on arrival at the Customs
Station and make payment of duty at the rate prescribed. There is
no need for us in this case to consider the conditions on which
import is permissible and whether the conditions are satisfied
because the appellant attempted to smuggle out the goods by
concealing the same in emergency light, mixie, grinder and car
horns etc. and hence the goods so brought is prohibitory goods as
there is clear violation of the statutory provisions for the normal
import of gold. Further, as per the statement given by the
appellant under Section 108 of the Act, he is only a carrier i.e.
professional smuggler smuggling goods on behalf of others for
consideration. We, therefore, do not find any merit in the

appellant's case that he has the right to get the confiscated gold

released on payment of rede tion fine and duty under Section

125 of the Act.”
Page 19 of 21
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: . .
In the present case also the appellant, concealed the seized gold in form ©

belt buckle with an intention to smuggle the same into India. The gold was

detected only on the scanning and personal search of the appellant on the

basis of his profiling and suspicious movement. Therefore, the adjudicating

authority has rightly exercised his discretion for absolute confiscation of

gold.

518 In view of the above observations, and relying upon the decision of
Hon'ble Tribunal, Bangalore, the Hon’ble High Court of Kerala, the Hon'ble

Supreme Court and the Hon'ble Revisionary Authority, it 1S clearly
established that the concealment in this case was ingenious as substantial
quantity of gold form of belt buckle weighing 184.600 grams was
intentionally and ingeniously concealed in the form of belt buckle to evade
detection by the Customs authnﬁﬁes. The appellant did not intend to
declare the said gold and the same was detected only on scanning of his
baggage and personal search. He also admitted that he was carrying the
said gold and intendent to clear the same without paying Customs duty
from the Airport. Thus, in my considered view, this is not a case of simple
non declaration of gold but a planned and intentional smuggling of gold
into India. Therefore, the adjudicating authority has rightly exercised his
discretion for absolute confiscation of seized gold of 24 kt/999.0 purity
weighing 184.600 grams valued at Rs. 10,79,245/- (Tariff Value) and Rs
12,73,740/- (Market Value) under Customs Act, 1962. In view of above, the
absolute confiscation of gold of 24 kt gold weighing 184.600 grams va
at Rs. 10,79,245/- (Tariff Value) and Rs 12,73,740/- (Market Valu .
upheld. )

{

%
5.19 Further, in respect of imposition of penalty amounting tn&@ W
4,00,000/- on the appellant for bringing undeclared gold weighing 184.600

grams valued at Rs. 10,79,245/- (Tariff Value) and Rs 12,73,740/- (Market
Value), the appellant has attempted to bring gold into India without

declaring the same and concealing the same ingeniously in form of belt
buckle. The quantum of gold is substantial and the appellant had
smuggled gold by ingeniously and intentionally concealing the same in
form of belt buckle. The appellant was aware that smuggling of gold
without payment of customs duty is an offence and also admitted that he

was carrying the said gold and intendent to clear the same without paying
Customs duty from the SVPIA, Ahmedabad

view, that the penalty of Rs 4,00 000/- i
Section 112(a)(i)

Thus, I am of the considered

PEr provisions of Section 112(a)(i)

of th
e Customs Act, 1962 and tommensurate with the

Omissions
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