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the Customs Act , 1962 las amended), in respect of the following
categories of cases, any person aggrieved bv this order can prefer a Revision Application to
The Additional Secretary/Joint secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament street, New Delhi within 3 months from the date of
communication of the order.

Under Section 129 DD(1) of

(a)

(1s)

qI sfi rrf,q RIFT w rilt qr+ +'frS q+Era qrf, s-il1 a qr+ q{ qr tsTr rr;ffq R{Fr Ir{ tsrflt
rrg qre +1 ranft cr+fBd qrE*sfr d.

Er6{ EIftII rrqr a rrq crm
qRiI EMIKI

/Order relating to

qRiI

any goods exported

Itl?r.

(b)

in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so mucl-r of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

any goods loaded

FI) ,1962 8{ulr.I y 6q'1 c-{rg rrg d-td {@.
crdr[r{ft

Payment of drawback as provided in Chaptr:r X of Customs Act, 1962 and the rrles made
thereunder.

at qrSrft ofrq a-q +- 111q ffifu6 6rrwm qu'r fr+

II'I TTTd gr5q

The revision application should be in such form ard shall be verified in such
may be specified in the relevant rules and sh.ould be accompanied by :

manner as

(a)

(a) 4 copies of this order, bearing Court Fee Stamp ofpaise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

41 78 0 TI 6 1rki\r€ rrg Es€EqR
fusdft frqfr qiml +a {TITIIEFI(l,tc6 fr-6-d ErIII fr{r qrBs{io

{r{)

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

iCEtsi fiiliflsru{d 4

Fr)

(c) 4 copies of the Application for Revision

(q)

Gr;q r+(, ptq,Eo-s,q-6fl ofu frEq c-A * eft{ & B{ri-{ ondr B d T. 2ool-(Fqg A d qre)qr
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, 1962 F.fi

(d)

I

uplicate copy of the T.R.6 challal evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 7962 (as anrended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh ru

q-6{s erdr d d} A *qr{-r"o. 3dtft{q 1e62 rh1 qRT 12e g (1) +. of$q qY{ fr.q.-g fr
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€-6.e t

The d

pees, the fee is Rs.1000/-
TI?i TI. 2 3{trrdl sl-dl Tr T+I Ffr .}rl-d-d

cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunai at the following
address:

In respect of

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

ffie-o,Egos+srf,{
3{nrqrnT, qfHe}ffqfi-c

l

\:.i.:
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2.d Floor, Berhurlali Bhavan,

Nr, Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5

g (1) + srtff-{ erfto t. qr?{ ffiftrd {-tr Tior di ?TRC-

Under Section 129 A (61 of the Custons Acl, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

trr{r 129 g {6) , 1962. 1962 Ur{I 129

g-f,
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u,here the amount of duty and interest demanded and penalty levied by any officer ol
Customs in the case to which the appeal reiates is Iive lakh rupees or less, one thousand
rupees;

rrqr es of Tm-c fr Br€r Frrq fr stfho d tR-q w& q-{rs qrte * GdYfi q d d; ciir EyrR

Fqq

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to \\,hich the appeaL relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

{q) qdl Clcr{-tr srffrorft grrr qfrfi rrqr {@ qrs f,rII firl-q[

(b)

(:T)

rrqr iE qrt Ts-c trsrs sruI Fqg fr sfq$, d frr {fl EgI{ Eqq.

qlt I dql d-rlfql\ri-6f gI{ITIFTTTl.{rI{F

(c)

where the amount of duty and interest demanded and penalty icvicd by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(s)

(d)
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ORDER-IN-APPEAL

The present appeals have been filed by the Appellants (as mentioned in

Table -1) under section 128 of the customs Act, 1962 against order-in-original

No. KDL/ADC lRSSllT 124-25 dated 02.oa.2o24 (hereinafter referred to as the

Impugned order) passed by the Additional commissioner of customs, Kandla

(hereinafter referred to as the "Adjudicating Authori!y''), whereby confiscation,

redemption fines, duty demands and penalties were imposed on the vessel

owner, vessel agent, container 1ines, importers and Customs Brokers.

Table- t

S. No Appeal No Name of the Appellant Hereinafter

referred to as

1 s/ 4e-68l CUS/ KDL I 2024-2s M/s Nema.lr Shipping INC

M/s Master Logitech Pvt. Ltd.

M/s Neman

Shipping INC

2 S/ 49-6e / CUS/ KDL I 2024-2s Vessel Agent

3 s I 49 -29 / CUS IKDL I 2024-25 M/s Omega Liners (India) Pvt

Ltd.

1 s/49-30/ CUS/KDL I 2024 -2s

5 s I 49-32 I CUS lKDr,l 2O24-2s M/s Seacross Shipping LLP.

6 s/ 49-33 / cUS/ KDL I 2024-2s M/s Navio Shipping Pvt- Ltd.

7 s/49-s6l CUS/KDL / 2024 -25 M/s GIL Shipping Services Pvt

Lrd.

u s/49,38/ cuS/KDL I 2024-2s M/s Bilander Logistics Pyt. Ltd

9 s / 49-39 I CUS IKDL I 2024-2s M/s Hub & Links Logistics (l)

Pvt. Ltd.

10 s I 49-41 I CUS IKDL /2024-25 M/ s RadiarLt Martitime India Pvt

Ltd,

11 s / 49 42 I CUS I KDLI 2024-25 M/ s Efficient Marine Services

LLP (Kerala)

l2 s I 49-43 I CUS IKDL I 2024-25 M/s Efficir:nt Marine Services

LLP. (Gujarat)

13 s / 49-44 I cUS IKDL I 2O24-2s M/s Econship Tech Private Ltd

14 s/49-4sl cus/KDL I 2024-25 M/s Intergulf Shipping Line Pvt

Ltd.

15 s/49 46l CUS/ KDL / 2024-25 M/s Goodrich Maritime Pr't. Ltd

16 s I 49 -47 I CUS IKDL I 2O24-2s M/s Goodri:h Logistics Pvt. Ltd

17 s/49 s0/ cus/ KDL/ 2O24-2s M/s Hari Agro Products

s/49-s 1/ CUS/KDLl2024 25 M/s Everge Smart India Pvt. Ltd

1g s/49-60/cus/ KDL 1,2024-2s

M/ s Gomti International

M/s GWC hnpex

20 s /49-61 /CUS /KDr,l2024 25

21 s 149-17 ICUS IKDL/2O24-2s

22 s/49- 18/ CUS/ KDr.l2024 25 M/ s Neptune Petrochemicals

Pvt. Ltd.

23 s / 49- 1e / CUs / KDL /2024-25 M/" Vardhman

Companv

Trading

The Container

lines

KDL-CUS-000-APP - 24 to 71 - 25-26

M/s Majeslic Maritime Pvt. Ltd.

The Importers

18

M/s Rishi Kiran Logistics Pvt.

Ltd.

/';
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24 s/49 20 /CUS / KDL /2024-25 M/s Madhusudan Organics Pvt

Ltd.

s I 49-21 I CUS IKDL 12024-25 M/ s Catalyst Petrochem LI-P

26 s I 49-22 I CUS I KDL I 2O24-2s M/s Premium Petro Products

27 s I 49-24 / CUS /KDL 12024-25 M/s Vevelon Petrochem Pvt. Ltd.

s/ 49-2 s / CUS/ KDL/ 2o24-2s M/s Excellent Traders India

M/s Pujan Enterprise

M/ s, JK Alamdar 'l'rading

Company

29 s l4e 26lcuslKDLl2021 2s

30 s /49-27 ICUS lKDLl2O24-2s

31 s 149-34lCUS /KDL|2024 25 M/s Agarwal Chemicals

32 s/4e-3sl cus/KDL I 2024-25 M/s B H Enterprise

M/ s Tinna Rubber

Infrastructure Ltd.

&s/ 49-40 / CUS/ KDL 12024-25

34 s / 49-54 I CUS /KDL /2024-25 M/s Dang Enterprise

35 s I 49-621 CUS /KDL 12O24-2s M/ s Shanus lmpex

36 s/ 49-66/ CUS/ KDL 12024-25 M/s Radha

Company

Krishna Fruit

sl49 37 ICUS lKDL|2O24-2s M/s Seaco Enterprise

M/s Ocean Petroleum

M/s ACT Infraport Ltd

M/ s Eiffe1 logistics private

limited

38 s/ 49-64 / CUS/ KDL I 2024-2s

39 s I 49 -23 I CUS /KDL/ 2024-25 'l'he Custom

13rokers40 s I 49 -48 I CU S I KDL I 2024 -2s

4l s I 4e -49 I CUS /KDLI 2024-25 M/s Swayam Shipping services

42 s / 49-52 I CUS IKDL /2024-25 M/s A. D. Mehta Clearing Agency

M/s Purshottam C 'lhackar

M/s Jaiswal Import Cargo Ltd

M/s Bharya Shipping

43 s / 49 -53 / CUS/ KDL 12024-2s

11 s/49-63/ CUS/KDL / 2024-2s

45 s/4e 6sl cus/KDL I 2024-2s

46 s I 4e -67 I CUS / KDL I 2024-25 M/s Saarthee Shipping Co,

47 s / 49 -7 3 / CUS /KDL 12O24-2s M/s Bright Ship Trans Pvt. Ltd.

48 s i 49 -7s / cus / KDL 12024-25 M/ s; Daksh Sl'ripping Ser-vices

2. Intelligence was received by SItB, Customs House, Kandla that the vessel

MV KABUL (lMO No. 9122473), which arrived at Kandla Port as its first port o[

call during Voyage No. 72, had mis-declared the Port of Loading (POL) and

Country of Origin (COO) of the cargo. The vessel agent, M/s. Master Logistio Pvt.

Ltd., had filed IGM No.2303229 da\ed04.O2.2022 declaring POL as Jebel Ali,

UAE.

2.1 Based on the intelligence, officers boarded the vessel on 06.02.2022 and

conducted proceedings recorded under Panchnamas dated 06.02.2022 and

07.O2.2O22. Scrutiny of ship's documents and statements recorded fro

Master revealed that the cargo had actually been loaded at Bandar Abba

and the vessel had not called at Jebel Ali during the said voyage

2.2 Investigation revealed that in respect of 27 Bills of Lading, the PO

3t

declared as Jebel A1i instead of Bandar A S Out of these, 23 Bills of Ladi

25

28



covering various consignments intended for discharge at Kandla Port, were found

to be mis-declared. The details of these consignments, involving multiple

importers and commodities such as bitumen, base oil, carbon b1ack, sodium

silicate, etc., were enumerated in Table-2 c,f the Show Cause Notice.

2.4 It was further noticed that the vessel agent had also filed an IGM at Nhava

Sheva Port (lClM No. 2303158 d,ated, 04.O2.2022) covering 79 Bills of Lading and

259 containers, wherein 22 Bills of Ladrng were found to be similarly mis

declared. These consignments were latr:r unloaded at Kaldia Port after

amendment of IGMs.

2.5 The goods covered under the above 23 Bills of Lading (Kandla) and 22 Bills

of Lading (Nhava Sheva) were seized vide seizure memos dated 10.02.2022 and

11.O2.2O22 under Sections 111(d), 111(f) and 111(m) of the Customs Act, 1962.

2.6 The vessel MV KABUL, along with onboard tools and tackles, having an

insured value of USD 5.5 million ({41.66 crore), was seized on 1O.O2.2O22 und.er

Section 110(1) of the Act on the belief that it was liable to confiscation under

Section 115(2). The vessel was provisionally released under Section 110A against

bond and bank guarantee.

2.7 The seized goods and containers were also provisronally released to the

importers and container lines respectively, subject to execution of bonds and

furnishing of bank guarantees. Certain consignments and containers remained

unreleased due to non-compliance by importers.

2.9 Importers, in therr statements, denierl knowledge of the alleged switching

of Bi1ls of Lading and mis-declaration. Cus;toms Brokers stated that they filed

Bills of Entry based on documents provided by importers.

3. A common Show Cause Notice dated O8.O2.2O23 was issued to

the ve ssel owner \,1/s. Neman Shipping Inc., Panama;

the vessei agent M/s, Master Logistic Pvt. Ltd.;

the container lines;

KDL-CUS-000-APP - 24 to 7l - 25-26

2.3 Searches conducLed at the premises of the vessel agent and various

container lines on 06.O2.2022 resulted in recovery of original Bills of Lading

showing Bandar Abbas as POL along with corresponding switched Bi11s of Lading

showing Jebel Ali as POL.

2.8 Statements were recorded from the vessel agent, container 1ines, importers

and Customs Brokers. Statements of authorised representatives of container

lines admitted that the Bills of Lading had been switched at Jebel Ali, despite

their knowledge that the goods were loaded at Bandar Abbas, Iran.
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the i.rnporters; and

the Customs Brokers, proposing conliscation of vessel, containers and

goods, re-assessment of Bills of Entry, recovery of differential duty, and

imposition of penalties under l'arious provisions of the Customs Act, 1962

and SCMTR, 2018.

4. The Show Cause Notice was acljudicated by the impugned common Order-

rn-Original, wherein:

the vessel was held liable to confiscation under Section 1 15 (2) of th<-.

Customs Act, 1962 with red,:mption fine under Section 125 ibid and

penaity under Section 114.A-A. ibid;

. penalties were imposed on tl-re vessel agent under SCMTR, 20 18 and

Section 114AA of the Customs Act, 1962;

. containers were confiscated r-tnder Section 1 1 1(m) of the Customs Act,

7962 with redemption lines under Section 125 ibid and penalties under

Section 114AA and Section 117 ibid on container lines;

. imported goods were confiscat,:d under Section I 1 1(m) of the Customs Act

with redemption fines under Sectron 125 ibid;

. Bills of Entry were ordered to be re-assessed by trcating Bandar Abbas,

Iran as POL and Iran as COO;

. differential duty was demanded under Section 28 of the Customs Act,

1962;

. penalties were imposed on irnporters under Sections 112(a)(ii), 112(b)(ii)

and 114AA of the Customs Act, 1962; and

. penalties were imposed on C ustoms Brokers under Section 1 17 of the

Customs AcL, 1962.

5. Aggrieved by the said Order-in-Original, the present appcals have bcen

fi1ed by the Appellant.

Submissions of the Appellants:

5.1 Appellant at Serial no. Ol of Table - 1 mainly contended as under:

it

The impugned order passed by the adjudicating authority is ex facie illegal,

arbitrary and unsustainable in law and is liable to be quashed and set

ide. At the outset, the impugned order is vitiated by violation of the

cipies of natural justice, as the mandatory requirement of granting an

ctive personal hearing under Section 124(c) of the Customs Act, 1962
'.,

d

:\
\..,. -\l.il

* as not been complied with. Aithough personai hearings are shown to have



been granted on 27.06.2023 and 28.02.2024, the said hearings were

condur:ted by two different adjudicating authorities, neither of whom

passeri the order. The impugned orCer has been passed by a different

authority without granting a fresh and effective hearing, despite the earher

authorities being apparently satisfied that the show cause notice deserved

to be dropped. Such an order, passed without affording the Appellant a

meaningful opporlunity of being heard, is liable to be set aside on this

ground alone.

The Appellant submits that the entire foundation of the show cause notice

rests on the allegeC mis-declaration c,f port of loading and the issuance of

"switch Bills of Lacling", which, as borne out from the record, was entirely

within the control of the container 1ine, and its agents. Statements recorded

under Section 108 of the Customs Act from the representatives of the

containcr fine agents categorically admit that the Import General Manifest

was filed by the vessel agent strictly on the basis of information supplied

by them; that the original Bill of Lading was issued at Bandar Abbas, Iran;

and that the Bill of Lading was subsecluently switched to show Jebel Ali as

the porl oI loading at the instance of the container line. It is further

admitted that the vessel agent was specifically instructed to file the IGM

in accordance with the switched Bill of Lading. These admissions

unequivocally establish that the Appellant had no ro1e, knowledge or

control over the alleged mis-declara:ion. Despite this, the adjudicating

authoritv has imposed an exorbitant. redemption fine of <4,\6,62,5OO l-
and penalty of { 1 crore on the Appe,llant, while imposing only nominal

penalties on the :rctual wrongdoers, namely the container line agents,

Such a grossly disproportionate approach is arbitrary, discriminatory and

violative of Article I4 of the Constitutron of India.

The adjudicating authority has further committed a grave legal error in

holding that the vesse 1 is liable to confiscation under Section 1 i 1(m) of the

Customs Act on the ground of mis-declaration of port of loading or country

of origin. Section 1 1 1(m) applies only to mis-declaration in the Bill of Entry

filed under Section 46 of the Act and not to the Import General Manifest.

Even assuming, wrthout admitting, tLat there was any mis^declaration, it

is onlv the goods u'hich may be rendeled liable to confiscation and not the

vessel. The impugned order thus proceeds on a fundamental

misconception of law. The authority has further failed to appreciate that

load port and country of origin arc distinct concepts, and the Appellant

never declared the country of origin in any document. The erroneous

equation of load port wrth country ol origin vitiates the entire finding ol
:il

1::

ation. In this regard, reliance is placed on Kabul Textiles v.

ssioner of Central Excise, Goa, wherein it was held that the

'confisc

t-omml

KDL-CUS-000-APP - 24 to 11 - 25-26
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expression " er,try' in Section 1 1 1(m) refers to the Bill of Entry and not the

IGM, and that an incorrect IGll does not amount lo smugg[ng.

)- Having rightly held that confiscation under Section 1 1 1(1) was not

sustainable due to the absencc of any allegation in the shou'causc notice ,

the adjudicating authority has nevertheless relied upon alleged "non tarifl

barriers" while upholding cr>nfiscation, a ground which was never

proposed in the show,cause notice. Such reliance on extraneous grounds

is impermissible in 1aw and renders the impugned order unsustainable.

) The imposition of penalty undcr Section 1 14AA of the Customs Act is also

wholly illegal. Section 1 14AA czrn be invoked only when a person knowingly

or intentionally makes, signs or uses any declaratron, statement or

document which is false in a material particular. The Appcllant has neithcr

made, signed nor knowingly us;ed any faise document. A11 documents were

received from the container line agents in the ordinary course of business.

Erroneous declaration of load ;cort based on information supplied by third

parties cannot be construecl as a false declaration in a "material

particular". Once the vessel itselfis not liable to confiscation under Scction

115(2) of the Act, no penalty under Section 114AA can survive. Further,

the adjudicating authority has already imposed a pena1t1, of {4 crore on

the vessel agent for the very same alleged acts, and rmposition of an

additional penalty on the Appellant amounts to impermissible double

jeopardy.

) The impugned order is further vitrated by non-consideration and

misapplication of binding judicial precedents. The adjuciicating authority

has .relied upon inapplicable <:ase laws while completely ignoring settled

decisions holding that mis-declaration of country of origin or port ol

loading, when no preferentlal duty is claimed and no revcnuc implicatron

arises, does not warrant confiscation or penalty. Re liance is placed on Amit

Petrolubes Pvt. Ltd. v. CC, Kandla (2024), Agarwal Industrial Corporation

Ltd. v. CC, Mangalore I2O2O 1373], trLT 2801, and 2024 (17) Centax 2OO

(Tri.-Ahmd), wherein it has been consistently held that penalty rs not

sustainable in the absence of tne ns rea.

) The impugned order is illegal, arbitrary, disproportionatc, perverse and

unsustainable in law and therefore liable to bc quashed in its entrrcty. At

/.? outset, the order is vitiated by violation of Section 124(c) of the

ms Act, 1962, as no effective and mandatory personal hearing was

d by the adjudicating authority who passed the impugned order

gh hearings were recorded on 27.06.2023 and 28.02.2024 before
.i

eren t authorities. neither passefl an

T
l-/'

y order as they were satisfied that

5.2 Appellant at Serial No. O2 of THE Table - I mainly contended as under:
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the show cause notice deserved to be dropped. passing the impugned order

without granting a fresh and effective hearing amounts to gross violation

of principles of nat-ural justice and renders the order void ab initio.

The alk:gatrons, e'en as per the depzrrtment,s own evidence, are squarely

against the container line agents and their foreign principals who issued

"switch Bills of Lading" showing the port of loading as Jebel Ali instead of

Bandar Abbas. Statements recorded under Section 108 of the Customs

Act categorically admit that the vesse) agent, M/s Master Logistic pvt_ Ltd.,

filed the Import (ieneral Manifest s;trictly on the basis of information

supplied by container line agents, which in turn was received from their

principals. It is admitted that the original Bi1ls of Lading were issued at

Bandar Abbas, Iran and were subsequently switched to show Jebel A1i as

the load port, anc that the vessel agent was instructed to file the IGM

accordingly. Despr te this, the adjudicating authority has imposed only

nominal penalties on the container line agents whiie imposing exorbitant

redemption fine and penalties upon the Appellant, which is manifestly

arbitrary and violates the doctrine of proportionalitl,.

The finding that the vessel is liable to confiscation under Section 1 1 1(m)

of the Customs Act is patently erroneous. Section 1 1 i (m) applies only to

mis-declaration in the Bill of Entry fil:d by the importer under Section 46.

Even assuming mis-declaration in the Bills of Entry, only the goods could

be liable lor confiscalion and not thc vessel. The adjudicating authority

has further imposed grossly dr sploportionate penalties on the Appellant

while imposing pa1try penalties on importers, rendering the order

discriminatory ani arbitrary.

Having correctly held that confiscation under Section 1 1 1(f is

unsustainable as the show cause notice was silent on such grounds, the

adjudicating authority has nevertheless relied upon alleged "non-tariff

barrlers" not proposed in the notice and has equated mis-declaration of

load port with mis-declaration of country of origin, though the Appellant

has not declared the country of origin. in any document. This approach is

directlv contrary to the decision in Kabul Textiles v. Commissioner of

Central Excise, Goa, wherei.n it was categorically held that the term "entry"

under Section 1 1 1(m) refers only to tne Bill of Entry and not to the IGM,

and that an incolrect iGM does nc)t amount to smuggling or attract

confisca l ion.

C)nce conliscation under Scction 1 11(m) fails, penalty under Section

1 14AA cannot survive. Section 1 1 .lAA applies only where a person

knowingly or inten:ionally makes or slgns a false declaration in a material

particular. The Appellant has nerther iiled nor signed any such document.

-Mere declaration of load port based on docurnents supplied by container

,,

);|

f1

r. \
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line agents cannot constitute n "matcrial particr-rlar". Hence, the penalty

imposed under Sectlon 1 14AA is wholly unsustarnable .

The adjudicating authority has relied upon inapplicable case laws while

ignoring binding precedents of the Tribunal. Further, reliance on Section

148 for imposing penaity under Section 1 1 4AA is misconceive<l,

particularly when substantial redemption frne and penalty have already

been imposed on the vessel owner, M/s Neyman Shipping LLC, for the

same alleged offence. The penalty imposed on thc Appellant thus amounts

to impermissible double jeopardy.

The Appeliant has fu1ly cooperaled ciuring rnvesligation and furnishi:d all

documents estabhshing that the vessel u,as given on time charter to M/ s

Lubeck Shipping LLC, Dubai. The finding that the vessel agenl was

appointed by the Appellant is contrary to record. The statement of Shri

Rajubha Sodha of M/s Master Logistic Pvt. Ltd. under Section 108 clearly

establishes that Master Logistic acted exclusively lor M / s Lubeck Shipping

LLC and merely comprled IGM data based on documents supplied by

container line agents. These statements are exculpatory and fully absolvc

the Appellant.

The statement of the Master ol the vessel is aiso exouipatory. The Master

correctly declared Bandar Abbas as the last port of call u,hile filing Entry

Inwards and vessei particulars. ln the absence of personal knowledge or

intent, no penalty can be impc,sed, and there can bc no vicarious liabiliiy

upon the vessel owner. Reliance is placed on Commissioncr of Central

Excise, Hyderabad v. SAB-NIFtr Power Systems Ltd.

There is admittedly no revenue loss in the present case. Whether the goods

originated from Iran or Jebel Ali, the ratc of customs duty remains the

same, and the importers have paid frerght for Lhc voyagc from Bandar

Abbas to Kandla. In the absence of revenue implcation, conliscation undc:r

Section 1 1 1(m) is impermissible, as held in Phil Corporation v.

Commissioner of Central Excise, Goa.

The Appellant has derived no monetary benefit whatsoever. Separatc

"service Bil1s of Lading" issued at Bandar Abbas show thc container lincs

(NVOCCs) as shippers and their Indian counterparts as corrsignees, clearly

establishing that documentation was controlled by container 1ines. Section

1 1 1(m) and Section 1 14AA cannot be invoked agalnst the Appe llant for

acts attributable, if at all, to intporters or container line agents.

t e standard of proof for establishing absence of knowledge or connlvance
.1

^) ponderance of probabilitl,, which the Appellant has lully discharged,

d in CIT v. Patna Timber Works ( 1977) 106 ITR 452 . The Tribunal in

,}

tr

+
Petrolubes Pvt. Ltd. v. Commissioner of Customs, Kandla (2024) 21

(

AS

tax s4e, Agarwal Industrial 
""T":t."

Ltd. v. Commissioner of



Customs, Mangalore, 2O2O (37 3) trLT 2BO, and 2024 (17) Centax 200 (Tri.-

Ahmd) has consistently held that rnis-declaration of country of origin,

without. any prcfe le ntial duty claim or revenue implication, cannot attract

confiscation or penalty under Sections 112 or 114AA. The same principle

has be en affirmed by the Hon'ble Bombay High Court in Oriental

Containers Ltd. v. Union of India.

i It is settled law tirat penalty under Section 114AA can be imposed only

upon strict proof of mens rea and mala fides. No such intent, knowledge

or connivance has been alleged or established against the Appellant.

Without prejudice , even if any lapse is assumed, the maximum penalty, if

at all leviable, could only be {50,000/i - under the Sea Cargo Manifest and

Transhipment Regulations , 2018.

5.3 The Appellants from Serial No. O3 to 10 of the Table - 1 mainly

contended as under:

! The Appellants submit that they are shipping line agents operating at the

port of discharge and were actrng purely on behalf of their overseas

principal, M/s Navio Shipping LLC, Dubai. The Appellants had no role

whatsoever in the commercial arrangements between the foreign supplier

and the Indian importers and were not involved in negotiations, fixation of

price, reccipt or remittance of payment, selection of port of loading, or

issuancc of Bil1s o[ trntry. The Appellants merely filed the Import General

Manifest on the basis of Switch Bil1s of Lading received from their foreign

prtncipal in the ordinary course of maritime business. The Appeilants

neither interacte d with the exporters nor with the importers or Customs

Brokers and had no means, authoritl., or obligation to verify the origin of

goods, port of loacling, or stuffing de1.ails, all of which are determined at

the load port and communicated through shipping documents issued by

thc oversca s princ pa l.

! It is submitted that the issuance of Switch Bi11s of Lading is a g1oba11y

recognised and legitimate commercial practice in maritime trade,

commonly adopted lor reasons snch as facilitation of third-party

payments, change in commercial parties, or routing through intermediary

ports. Standard maritime literature and international shipping guidelines

recognise that swi:ch bills may repiace original bills with altered port or

shipper details. In the present case, the use of switch bi1ls was

necessitated due to Iran-related banking and forex restrictions, compelling

suppliers to routc transactions through Dubai. Importers have duly

confirmed that par.ments were made to suppliers in Dubai, establishing

that the switch bi11s mmercial convenience and not for

\
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any fraudulent purpose. The Appellants derived rro rrronetirry or othcr

benefit from such issuance or filing ol documents.

The Appellants submit that confiscation of containers under Section

1 1 1(m) of the Customs Act is rvholly unsustainable, as containers arc

merely convevances for carriagc c,f goods and are not the sr-rbject matter of

alleged mis-declaration. CBIC Crrcular No. 31 /2005 dzrted 25.07.2005

clearly provides that containers are not liable to confiscation and cannot

be detained beyond a reasonable period. There is no allegation against thc.

Appellants of mis-declaration of description, quantity, or value of goods.

The alleged mis-declaration pe rtains only to port of loading and country of

orrgin, which were declared by importers in thcir tsiils of tinrry and not by

the Appellants.

It is further submitted that penalty under Section 1 14AA ol the Customs

Act requires clear proof of knorvledge and intentional usc of faisc or

incorrect documents. In the present case, thc Appellants liled thc IGM

bona fide on the basis of docurnents supplied by their ovcrscas principal.

The show cause notice and tht: impugned order fail to establish that the

Appellants had knowledge of the alleged actual port of loading or that they

knowingly used false documen:s. Section 114AA was enacted to deal with

fraudulent paper transactions, particulariy in export incentive frauds, and

is not attracted to genuine import transactions involving bonafidc'

intermediaries. Reliance is placed on decisrons such as Access World Widc

Cargo, Interglobe Aviation Ltcl., and Srr Krishna Sounds & Lightings,

wherein it has been consistently held that Section 1 14AA is inapplicabk:

in the absence of mens rea ano deliberate falsification.

The invocation of Section i17 is equally unsustainable, as the provision

can be applied only where there is deliberate or contumacious vioiaLtion of

statutory obligations. The Appellants acted strictly within lhe scope of

their role as shipping agents and complied with all procedural

requirements. Mere filing of ICM based on documents received from thc'

principal cannot attract penal consequences. There is no evidence on

record to suggest conspiracy, collusion, or aiding and abetting of allegcd

mis-declaration by the importers. Judrcial precedents such as'lrans Asian

Shipping Services Pvt. Ltd., JKG Infralogistics Pvt. Ltd., Chakiat Agencres,

MS Exim Services, and Jeena {i Co. have categoricaliy held that shipping

gents or customs intermediaries cannot be penalised in the absence of

sitive evidence establishing knowle dge or involvement in the alleged

ffence

The.Appellants further rely on international jurisprudence, including the

judgments in BNP Paribas v. Bandung Shipping Pte Ltd. and Wollongong

Coal Ltd. v. PCL (Shipping) Pte Ltd', wherein courts have rccognised the
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legallty and commercial necessity of swltch bills of lading, including

changes in port oi loading, as an acr:epted maritime practice.

i It is submitted that the penalties and redemption fines imposed are grossly

disproportionate and mechanicall.r imposed without examining the

element o[ mens rea or the margin of profit, thereby reflecting non-

application of mil.rd. The settled law laid down by the Hon,ble Supreme

Court in Hindustzrn Steel Ltd. v. Stare of Orissa ciearly holds that penalty

is not automatic and cannot bc imposed for technical or venial breaches

without dishonost intent. The enforcement of bank guarantees equal to

the penalty amotrnt Iurther demonstrates a pre-determined approach,

vrolating principles of natural justice.

) The Appellants submit that they have already deposited the prescribed

pre-deposit against the impugned clemand and, in the absence of any

evidencc of knowledge, intent, or complicity, the confiscation of containers,

imposition of rerlemption fine, and penalties under Sections 1 1 1(m),

I 14AA, and 1 17 of the Customs Act are wholly unsustainable and 1iab1e

to be sct aside.

5,4 The Appellants from Serial No. 11 to 16 of the Table - 1 mainly

contended as under:

! The Appellants are companies incorporated under the Indian Companies

Act, 1956 and operate as independerLt legal entities. They were appointed

as agents by thr:ir disclosed principal, Baltic Lines, only for limited

purposes relating to handling of import and export containers in lndia.

The Appellants acted strictly wrthin the scope of their agency and had no

rnvolvemcnt in overseas activrties such as container booking, freight

collection, issuance ol Bi1ls of Lading, fixation of commercial terms, or

dealings between cxporters and impo::ters. The adjudicating authority has

passed thc impugned Order-in-Original without application of mind by

mechanically adopting and copy-pastrng the defence filed by other NVOCC

operators, without- appreciating that the Appellants' defence was distinct

and fact specific. The findings recorded against the Appellants are

therefore e rroneou s, arbrtrary, and unsustainable.

F It is submitted thzrt the adjudicating authority has failed to establish an1,

nexus between tl're Appellants and the alleged offences. The alieged

contraventions, even if assumed, essentially pertain to statutory

obligations under Section 30 (filing of Import General Manifest) and

Section 4 6 (filing ol Bill of trntry) of the Customs Act, 1962 . These

obligations rest upon the person-in-charge of the vessel or its agent for

filing the IGM, and upon the importer for filing the Bill of trntry. In the

Logistics, was responsible for

KDL-CUS-000-APP - 24 to 11 - 25-26

ent case, the vessel agent, M/s IVIaster



Pape 15 of35

filing the IGM, whilc the respective importcrs, through thcir CHAs, filed

the Bi1ls of Entry declaring the port of loading as Jebel Ali. The Appellants

had neither statutory duty nor authority under the Act to make or verify

such declarations.

The adjudicating authority itseif has recorded that thc last port of loading

\,,as Bandar Abbas, Iran ancL that Kandla was the first port ol call

thereafter. Despite this, the authority failed to appreciate that the vessel

operator or its agent had already filed mandatory export/entry out

manifest at Bandar Abbas usrnq the Iranian EPL (trlectronic Port Logrstrcs)

system, wherein all original Ilills ol Lading correctly reflected Bandar

Abbas as the port of ioading. T'hus, the vessel operator and its agent had

complete and accurate information regarding the actual port of loading

and yet allegedly misdeclared the same while fiiing the IGM in India. The

responsibility for such misdeclaratlon, therefore, squarely lies with the

agent of the conveyance and not rvith the Appeliants,

Without prejudice, it is submitted that the Appellants werc not even aware

of the existence of switch Bills of Lading. These documents were ncither

generated nor issued b1z the Appellants, nor did the Appcllants receive any

remuneration in respect thereof. The Appellants acted in good faith on thc

basis of documents provided by their overseas principal and merely

handled containers as delivery agents. The finding that the Appellants

deliberately issued forged Bills of Lading is iactually incorrect, as the

Appellants have not issued an5, Bill of Lading at any stage.

The authority further failed to appreciate that lhe statutory Bi1ls ol Entry

under Section 46 were filed by the importers through therr CHAs.

Importers, being in direct ccmmercial dealings with exporters, had

complete prior knowledge of origin, port of loading, CII. price, foreign

exchange remittance, PSIC, and certilicates of origin. Any revenue

implication, therefore, arises due to acts or ornissions of tlte irnporte rs and

not the Appellants. The reliance placed solely on statements recorded

under Section 1O8 of the Customs Act, without independent corroboration,

is legally unsustainable. Reliance is placed on Union of lndia v. Kisan

Ratan Singh, 2020 SCC Online Bom 39, wherein the Hon'b1e Bombay

High Court held that statemen ts under Section 1 08 cannot be treate d as

gospel truth without corroboration.

The invocation of Section 111(m) against the Appellants is wholly

sconceived, as the provision applies only to goods which do not

spond with the entry made under the Act. The term "entr/' under

ction 2(16) refers to a Bill of Entry, shipping bill, or bill of export. In the

present case, entries were ma<le by the importers Lhrough CHAs and not

2

6a(

t

B

\s

by the Appellants. Reliance is laced on Ocean Shipping Services v.
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Commissioner of Customs, Ahmeclabad, 2005 (191) E.L.T. 890 (Tri-

Mumbeil), whercin rt was held that Section 1 i 1(m) refers to misdeclaration

in Bills of Entry or postal declarations and cannot be applied to shipping

agents.

) The imposition of redemption fine under Section 125 of the Customs Act

upon the Appellants is also il1ega1, as the provision applies only to the

owncr ol the goocls or, where the owner is unknown, to the person from

whose possession the goods were seized. The Appellants are neither the

owners of the goocls nor the persons from whose possession the goods were

se ized. Reliance is placed on Ind:Lan C)verseas Bank v. Collector of

Customs, 1984 Tax L.R. 2427 (Mad.), wherein it was held that the term

"owner" under Section 125 cannot be extended to third parties.

! The penalties inLposed under Sections 114AA and 117 are equally

unsustainable. Scction 1 14AA applies only where a person knowingly or

intentionally uses false documenl.s. The provision was introduced

primarily to address cases of bogus or lraudulent exports where export

incentives are availed without export of goods, as explained in the 27th

Report of the Standing Committee c,n Finance. It has no application to

bona fidr: import l.ransactions such a.s the present case. Further, Section

717 can be invoked only when there is a failure to comply with a statutory

duty. Thc Appellants neither contrar,ened nor abetted any contravention

of the Customs Ar:t and no mens rea has been established.

! The attempt to invoke Section 147 against the Appellants is legally flawed,

as the provision applies only to agenrs of owners, importers, or exporters

ol goods. The Appellants are not agents of the importers or exporters but

merely agents of a disclosed NVOCC principal. Reliance is placed on

tr1econ Dngineering Co. Ltd. v. Corrrmissioner of Customs, 1999 (111)

tr.L.T. SOq (Tri.), r.vherein it was held that Section 147 applies only where

the statutc requiros the owner to perf,trm an act. In fact, liabiiity of agents

oi conveyance is govcrned by Section 148, which applies to the vessel

operator's agenl and not to the Appel)ants.

> The adjudicating authority has also ignored Section 23O ol the Indian

Contract Act, 787.2, under which an agent of a disclosed principal cannot

be personally liable. The shou, causr: notice itself was vague, based on

conjecturcs and c;opy-pasted statem,:nts, and the impugned order has

been passed mechanically, r,r''ithout arldressing the lega1 submissions and

documcnts placed on record. The Order-in-Original is therefore i1lega1,

arbitrarv, and unsustainable in 1aw and deserves to be set aside in toto

insofar as it relates to the Appellants.

s-000-APP - 24 to 7l - 25-26
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5.5 The Appellants frorr Serial No. 17 to 20 of the Table - 1 meinly

contended as under

The impugned order is liable to be quashed and set aside on the follou,ing,

amongst other, grounds, each l.aken independently and without prejudicc

to one another.

The Appellants submit that the learned Adjudicating Authority has gravely

erred in imposing penalty under Section 114AA of the Customs Act, 1962

on mere assumptions and presumptions, without establishing thc'

mandatory requirement of mens rea. Penalty under Section 1 14AA can bc

imposed only when it is proved that the person knowingly or intentionalll,'

made, signed, used or caused tc be used any false or incorrect declaratron

or document. In the present case, the penalty has been imposcd mercly on

the allegation in the shor.t' causc notice that the Appellants had not

exercised due diligence or wel'e allegedly in collusion with the shippcr,

coupled with a vague observation in the impugned orde r that wil.llul

misstatement by the importer in collusion with the supplier and shipping

agent "cannot be ruled out". Such conjectural observations fall far short

of the legal threshold required ior invoking Section 114AA. In the absencc

of any cogent evidence establishing knowledge or intentional misstatcmcnl

on the part of the Appellants, the penalty imposed under Section 1 14AA is

unsustainable in 1aw. For the same reasons, pe nalty under Section

1 12(b)(ii) is also not imposable,

The Appellants further submit t-hat the learncd Adjudicating Authoriry has

nowhere recorded any finding that the Appellants had paid or agrcccl lo

pay any amount over and above the CNII price declared in the invoicc

issued by the overseas supplier. In the absence of any allegation or

evidence of extra consideration, flow-back of funds, or suppression of

actual price, there was no legal basis for rejecting the declared transaction

value under Section 14 of the Customs Act and the Customs Valuation

Rules. Consequently, the enhancement of assessable value by loading an

additional element of freight and the resulting demand of dilferential duty

and interest are whol1y unjustified and unsustainable in las'.

The Appellants submit that the Bills of Dntry wcre filed striclly on thc basis

of particulars contained in thc import docume nts reccived from t h<:

overseas supplier. The Appellants had no role irr preparatron of shipping

documents by the shipping line, and there is no ailegation, much lcss

dence, of any collusion betrveen the Appellants, the overseas supplicr

the shipping line. In the absence of any delibcrate or conscious mis-

ation by the Appellants, the provisions of Section 1 11(m) ol the

/

n

;(J,
ustoms Act are not attracted. Consequent ly, the Appellants cannot bc
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held liablc to pcnaltv under Sections; 1 12(a) or 112(b) of the customs Act,

1962.

> without prejudic. to the Appellants' contention that Section 114AA itsell
is not applicable. it is submitted that the quarrtum of penalty imposed

under the said provision is grossly disproportionate to the alreged offence,

if any. No positi'r' evidence has been brought on record to estabrish prior

knowlcdgc of thc Appellants regarding the actual port of loading or the

country of origin .f the goods. In the absence of such evidence, imposition

of a scvcre and disproportionate penalty is contrary to the settled

principles of law governing proportionality of punishment and is therefore

liable to be set aside.

5.6 The Appellants from Serial No. 2l to BO of the Table - I mainly

contended as under.

r The Appellants contend that the impugned order suffers from violation of

principles of natural justice as none of the detailed submissions made in

reply to the SCN were dealt with. It is specifically contended that the

transaction value declared under Section 14 of the Customs Act was never

rejected in accordance with the Customs Va-luation Rules, and there was

no allegation or evidence of extra consideration, flow-back of funds,

contemporaneous imports at higher prices, or manipulation of value by

the Appellants.

The Appellants submit that the contract price was CIF, and no separate or

additional freight was paid for transportation from Iran. Even assuming

the goods were loaded at Bandar Abbas, no notional freight could be added

when the CIF price already included freight up to the port of import.

Reliance is placed on Eicher Tractors Ltd., Ispat Industries Ltd., Southern

Petrochemical Industries Ltd. (LB) and other settled precedents holding

that freight already included in CIF value cannot be loaded again.

It is further contended that the Appellants had no role in preparation or

manipulation of shipping documents arrd had no knowledge of any alleged

discrepancy in port of loading or country of origin. The Appellants did not

claim any preferential rate of duty on the basis of country of origin, and

the description, qllantity and value of the goods were correctly declared,

The Appellants rely upon consistent Tribunal decisions in Agarwal

Industrial Corporation Ltd., Aspam Petronergr Pvt. Ltd., and Rajkamal

Industrial Pvt. Ltd., wherein it was held that mere technical mis-

declaration of country of origin or port of loading, without any benefit to

a

the importt:r or r:vidence of importer's involvemen

confiscation or penalty.

{

\
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i The Appellants fr-rrther submit that the entire casc of the Revenue is based

on statements recorded duri:rg investigation, whlch werc relied upon

without examination of the makers of the statements as witnesses and

without granting cross-examination, in violation of Sectron 1388 of the

Customs Act. Reliance is placed on .Jindal Drugs Pvt. Ltd., G-T<--ch

Industries, J&K Cigarettes L1.d., Dhariwal Industrie s Ltd. , and several

CESTAT decisions holding that such statements arc inadmissible w,ithout

compliance with Section 138]l and denial of cross-examina tion vitiates

adjudicatlon.

; On confiscation and penaltier;, the Appeltants submrt that none ol the

statutory ingredients of Sections 111(m), 112(a), 112(b) or i 14AA are

satisfied, as there is no evidence of knowledge, intention, mens rea or

conscious involvement. The penalty imposed is stated to be grossly

disproportionate to the alleged duty demand, contrary to the doctrine ol

proportionality laid down in Ashiana Cargo Services, GSP Shipping, Kunal

Travels, H.B. Cargo Serices, eLnd Mukui Kumar Choudhuri.

5.7 The Appellants at Serial No. 38 of the Table - 1 mainly contended as

under

> The Appellant submits that the impugned order dated 02.08.2024 is bad

in 1aw, arbitrary and liable to ire set aside as the Respondent has imposed

penalty on wholly erroneous grounds without proper appreciation of the

factual and 1ega1 aspects ofthe case. The impugned order is non-speaking,

cryptic and violative of the prtnciples of natural justice , as it neithcr

records reasons nor deals with the detailed submissions made by ttrc

Appellant.

l A bare perusal of the impugned order reveais that none of thc contentions

raised by the Appellant in its detailed reply dated 12.O7.2A23 have becn

examined or rebutted. The Respondent has conlirmed allcgations of mis

declaration of port of load and imposed penalties without rccording any

findings or reasons for rejecting the submissions of the Appellant or for

non-applicability of the judgments relied upon, inciuding the decision of

the Hon'ble CESTAT, Bengalu::u in Agarwal industrial Corporation Ltd. v.

Commissioner of Customs, Ma-ngalore, which involved idcntical lacts. It is

settled 1aw that quasi-judicial ,rrders must be reasoned orders, and lailure

hi.

I

:,.
d to do so renders the order unsustainable. Reliance in thrs rcgard is placcd

Gunnebo India Pvt. Ltd. r'. Commissioncr oI Servicc 1'ax, 2019 (3 1)

TL 34 (Bom), Padmavati Tubes, 2017 (351) tr.L T. 3il (Guj.), and Sri

shna Mills, 2O0\ (132) E.L.T. 453 (Tri.-Chennai).

The Appellant further submits that the confiscation of goods under section

')',
Iu

+

nd

111(m) of the Customs Act is who unjustified. Section 1 1 1(m) applies



only where the goods do not correspond in respect ol value or any other

material particular with the declaration made under the Act. In the present

case, thr:re is no dispute regarding description, quantity or value of the

goods. The allegatron pertains only to the port of load and country of origin,

which were declared strictly on the krasis of documents such as Bill of

Lading, Commercial Invoice, Packing List and Certificate of Origin supplied

by the UAE-based supplier. No evidence has been produced by the

Respondent to establish deliberate rrris-declaration or involvement of the

Appellant. In similar circumstances, the Tribunal in Agarwal Industrial

Corporation Ltd.,2O2O (373) E.L T 2130 (Tri.-Bang.) held that confiscation

undcr Scctions 1 1 1 (d) and 1 1 1(m) was not sustainable where the importer

acted on the basis of documents supplied by the foreign supplier and no

mala fide was established.

> It is further submitted rhat even assuming goods were loaded from Iran,

there is no prohibition on import of such goods under the Customs Act,

Foreign Trade Policy or any other law. The goods are not prohibited goods

and no preferential duty benefit was claimed. None of the co-noticees have

alleged any role of the Appellant in the alleged mis-declaration. Hence,

confiscation of goods and penal consequences are wholly unwarranted.

Reiiance is placed on Callmate India Pst. Ltd. v. Commissioner of Customs,

2022 14) TMI 741 ICESTAT-De1.).

! The demand of differential duty o1' <7 8,791 I - is aiso chailenged as

crroneous. The Appellant submits that the goods were imported on C&F

basis and the trarrsaction value rncluded cost of cargo and freight as per

the Prolorma Invojce. Once the lransa(:tion value is accepted and the entire

consideration is paid, the Appeliant has no control over the freight

calculation between different ports. The Respondent has demanded

differential duty purely on assumptions without furnishing any working or

computation, conrrary to Section 14 of the Act. No evidence has been

produced to sho',v that any additionzrl consideration was paid over and

above the declared va1ue. In tlLe absence of cogent evidence,

undervaluatlon cannot be alleged.

! The Appellant submits that no evidence whatsoever has been produced to

establish that the .Appellant had knowledge of any alleged mis-declaration

ol port ol load or country of origir.. The Respondent himself alleges

mantpulation of documents by the UAE-based supplier, yet proceeds to

penalise the Appellant without estrlbiishing knowledge, intention or

abetment. There u,as no revenue benelit to the Appellant in declaring UAE

instead of Iran, as no preferential duty was

bona fide on the basis of documents receive

rdgu zu ur JJ

tclaimed. The Appeilan

d from the suppfier.
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l The imposition of penaltles under Sections 112(a)(ii) and 112(b)(ii) is wholiy

unsustainable as mens rea or conscious knowledge is a sine qua non for

penalising an alleged abettor. In the absence of evrdence showrng actrvc

involvement or knowledge, penalty cannot be imposed. Reliance is placed

on Trinetra Impex Pvt. Ltd.,2A20 (37 2) E,.L.T.332 (Del.), Suresh Rajaram

Newagi, 2OO8 (228) E.L.T. 211, and several Supre me Court and Tribunal

decisions holding that penalty for abetment cannot be sustained withoul

proof of mens rea. Further, a single penalty under both clanses (a) and (b)

of Section 1 12 is Iega11y irrLpermissible, as held in Amit Ghosh v.

Commissioner of Customs, 20:23 12) TMI 620 (CtrSTAT-Kolkata).

)> The penalty imposed under Section 114AA of thc Act rs also unsustainablc.

Section 114AA requires proof of knowledge and use oI faLse or incorrect

material particulars. In the present case, the Appellant merell, fiied

documents supplied by the suprplier, which the Respondent himself allege s

were manipulated by the supptier. No evidence has been produced to show

that the Appellant knowingly used false documents. The burden of proof

squarely lies on the Departmerlt, which has not be en discharge d. Ileliarrce

is placed on Abhinav Malhotra 2018 (363) tr.L.T. 751 (Tri. Del.) and Trans

Asian Shipping Services Pvt. Ltd.,2018 (363) E.L.T. 635 (Tri.-A11.).

! Without prejudice, it is submilted that penalty under Section l14AA can

be imposed only on natural pc rsons and not on artificial entities such as

companies, as the act of making or using a false dcclaration can only be

attributed to a natural person. This position stands supp<;rted by Apple

Sponge and Power Ltd., 201ii (362) E.L.T. 894 (Tri.-Mumbai) and '1.R.

Venkatadari, 2018 (10) G.S.T.L. 483 (Tri.). Further, the legislative intent

behind Section 114AA, as reflected in the Taxation Laws (Amendmenl) Brll,

2005, shows that the provision was introduced to deal with cases of paper

exports involving fraudulent <:laims without actual movcment of goods,

which is not the situation in the present case. This view has bcen aflirmed

in Commissioner of Customs'r. Sri Krishna Sounds and Lightings, 2019

(370) E.L.T. 594 (Tri.).

5.8 The Appellants from Serial No. 31 to 34 of the Table - 1 mainly

contended as undet:

) The.impugned order is wholly erroneous, unsustainablc in law and liablc

to be set aside, as no penalty or redemption fine can be imposed upon the

Appellants in the absence of any violation of the provisions of the Customs

t, 1962. The Appellants have arcted throughout under a bona fide belicl

d in the normal course of bltsiness on the basis ol docume nts issuerl by

d parties, namely the foreign supplier/ shipper, vessel owner, vessel

!5

|}

,Afd. +

rl,lt

agent and container line. The Appellants had ncithcr issut'd nor fabricated

I

,



any of the allegeci lorged documents, nor had any authority, control or

means to verrifv tLLc actual Port of Lcading of the goods. A11 relevant facts

were duly disclosed during investigaLon and full cooperation was extended

to the department. Even as recorded in the Show Cause Notice, the alleged

mis-de<:laration ol Port of Loading was attributable, if at all, to the vessel

ownerJ vcssel agent and container line; however, the Ld. Adjudicating

Authority has, without any evidence, passed a vague and omnibus order

penalising all notice es including the ,A.ppe1lants merely on assumptions of

lack of due diligencc.

It is a se ttlcd positron of 1aw that penalty cannot be imposed in the absence

of corroborativr: an<1 independcnt evidence establishing knowledge, rntent

or collusion. In the present case, the department has failed to produce a

single prece of evidence to show that the Appellants were directly or

indirectly involved in the alleged mis-declaration or forgery. The entire case

against the AppelLants is based on conjectures and presumptions. The

I'lon'blo 'lribunal :n Aspam Petronergy v. CC, Kandla (21.O3.2024) held

that mis-declaration of country ol origin, when based on supplier

documcnts and rvrthout any revenue implication or claim of preferential

duty, cannot attract penalty upon the importer. Similar views were

expressed in Agzrrwal Industrial Corporation Ltd. v. CC (CESTAT,

Bangalorc), whe r<:in it was held that when the importer relied upon

supplier documents, claimed no pref'erential duty and no mala fide was

established, penaities under Sections 111, 772 and 114AA were not

sustainable. Reliance was also placed on Oriental Containers Ltd. v. Union

of India [2003 ( 157) ELT 503 (Bom.)] and Shree Ganesh International

l2OO4 (174]r ELT 17 1 (Tri-De1.)1, wherein it was held tha1. an importer acting

on thc basis of documents supplied b'1r foreign sellers cannot be penalised

for fraud committcd by third parties and that such declarations constitute

bona fidr: r:laims r:rther than mis-declaration.

Further, it is well settled that redemption fine cannot be imposed when

the goods are not available for confiscation. The Hon'bie Tribunal in Ram

K]nazana Electronics v. CC, Air Carg,:, relying upon Shiwaiya Spinning,

Chinku Exports, Prudential Pharrnaceuticals and Universal Steel

Agencies, categorically held that redemption fine rmposed in such

circumstances is beyond the scope of law and liable to be set asrde.

The penaltics imposed under Section 1 14AA of the Customs Act are also

whol1y r.r n sustaina itle, Section 114AA can be invoked only when a person

knowingly or inte ntionally makes, signs or uses faise or incorrect

documcnts. In thr: present case, thc Appellants neither prepared nor

knowingly used any fqrge.d or incorrect document. The Hon,ble Tribunal

in Nidhi Iixports ;lrxlc lZ6izzy held that penalty under Section 1 14AA is
...'.

i : . ^lr'''
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not st-rstainable in the abscnce of evidence of knowledge or intention.

Similar views were expressed in Suketu.Jhaveri v. CC, Nhava Sheva [2014

(3 14) ELT 828 (Tri-Mumbai)l and reaffirmed in Omega Packweli Pvt. Ltd.

v. CC, Noida (2024), wherein penalties under Section 114AA u,ere set asidc

due to lack of mens rea.

; The Appellants further rely upon Asra Enterprises (CESTAT, 08.O2.2024)

and CJ Shah & Co. v. CC, Murnbai (2023), wherein the'l'ribunal held that

penalties cannot be imposed without examination of the specrfic role of thc

importer and that penal action without evidence amounts to exccutivc

overreach. The department has; also failed to discharge its burden of proof,

u.hich squarely lies upon it. The Hon'ble Supreme Court in Commissioner

v. Jagdamba Petroleum Pvt. Ltd. [2OO7 (212) DL'l' A 1 12 (SC)] and the

Tribunal in Rina Dyeing v. CCE l2OO7 (209) ELT 1901, l)opular Rubber

Industry v. CCE l2OO4 (167) ELT 4691 and Uma Trading Co. v. CC, Patna

(2012) have consistently helci that allegations unsupported by cogent

evidence cannot sustain penal consequences.

)> The Appellants further submit that having acted under bona lide beiief, no

penalty can be imposed, as held in Orrental Containers Ltd., Shree Gancsh

International, Kirti Sales Corporatron l2OO8 (232) ELT 1511, Trishla Steel

Engineering Co. 1201.4 (3i3) ELT 443), D. Navrnchandra v. UOI [1987 (29)

ELT 492 (SC)l and Akbar Badnrddin Jiwani v. CC |1990 (47) DLr 161 (SC)1.

Additionally, the Show Cause Notice itself is vague and devoicl of specrlic

allegations against the Appelieints. The Hon'blc Supreme Court in CCE v.

Vrrndhavan Beverages l2OO7 (213) FLT 487 (SC)l held that vague and

ambiguous show cause notice,s vitiate the entire proceedings.

5.9 The Appellants at Serial No. 35 & 36 of the Table - 1 mainly contended

as under

The impugned order is patently illegal, contrary to the f.rcts on record,

unjust, erroneous and passed with complete non-application of mind, and

if permitted to stand, would result in grave miscarriage of justice. The

Appellants submit that the eillegations levelled by the Respondent erre

fa1se, frivolous, baseless and unsupported by any cogent or independent

evidence.

The Appellants were never awilre of any alleged forgery or manipulation of

documents said to have been carried out by thc container ltr-res in collusion

with the vessel agent. A1l shipment-related documents wcre reccived by

CAppellants from the vessel agent/supplier and were relicd upon in good

while filing the Bills of Entry before the Customs authoritics. 'lhc

llants neither knowingly nor intentionally rnade, srgned or used any

or incorrect declaration. In the absence of mens rea, the essential

pe

SC



ingredients of Section 114AA of the Customs Acl, 1962 are not satisfied.

The said provision applies only where there rs a wilful and conscious act

to deceive or mrslead the authorities, which is completely absent in the

present case. Any discrepancy in documentation is solely attributable to

the acts of the cc,ntainer lines andT'or vessel agents, and therefore the

penaltie s imposed under Section 1 I 4AA are wholly unsustainable and

liabie to be set aside.

! The demand of dil-ferential duty conlirmed against the Appellants is also

e rroneous and u,ithout authority of law. The goods were imported on a CIF

(Cost, Insurance and Freight) basis, under which the transaction value

already includes freight and insuranr:e irrespective of the port of loading.

Whethcr the goods were loaded from Bandar Abbas, Iran, or Jebel Ali,

Dubai, has no impact on the CIF value or the customs duty payable. The

impugncd demanci, based merely on zLn alleged mis-declaration of the port

of bading, is thus lundamentally flarved, contrary to settled principles of

valuation and fair assessment, and cilnnot be sustained.

> It is further submitted that the Appellants negotiated the purchase of

goods with the ove rseas supplier, M/ s Farmers Pride Fruits and

Vcgetablcs TradinS4 LLC, Dubai, who manipulated the shipping documents

and furnished misleading information regarding the port of loading. The

differential duty dcmand, being founded entirely on such incorrect and

manipulated documents, lacks any legal basis. The Appellants acted bona

lide on the basis of lnformation supplied by the supplier and cannot be

penalizcd for misreprese ntat.ions attributable so1ely to third parties.

> The Appellants had no reasonab [e means or legal obligation to

independently verify the correctness of the port of loading or other

shipping particulars provided by tLLe overseas supplier. It is neither

customary nor practicable for irrLporters to conduct independent

investigations into the authenticity of shipping documents. Accordingly,

penaltres imposed under Sections 1112(a)(ii) and 112(b)(ii) of the Customs

Act, which require conscious knowledge or intentional mis-declaration, are

wholly inapplicable to the Appellarrts.

} The impugned order is further liable to be set aside as having been passed

without jurisdiction. It is vitiated by the absence of independent

corroborative cvidence and is t,ased entirely on assumptions,

presumplions and conjectures. The order has been passed in a

mcchanrcal, biased and unfair manner, without proper appreciation of

facts or settled lcgal position, and :eflects a predetermined approach

rather than a reasoncd adjudication.

)> The Appcllants have a strong prima facie case on merits, the balan

convenicncr:lie s in thcir favour, and irreparable prejudice wouid be ca
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if the impugned order is a11ou,.c,l to operate. The order is contrary to settled

law laid down in a catena of judicial pronouncements on the issue s

involved and is otherwise art,itrary, vague and perve rse. A11 thc abovt:

grounds are taken without prt:judice to one another, and thc Appcllants

crave leave of the Hon'ble Commissioner (Appeals) to add, amend, aiter or

modify these grounds at the time of hearing.

5.1O The Appellants from Serial No. 39 to 48 of the Table - 1 mainly

contended as under:

The impugned order dated 02.08.2024 is erroneous, unsustainablc and

1iab1e to 6e quashed and set aside, as the Respon<lent has imposed penalty

on the Appellants on wholly fallacious grounds without proper

appreciation of the facts and settled legal position. The linding that th<:

Appellants deliberately and knou,ingly indulgcd in clearance oI importcd

goods by mis-declaring the port of loading is unsupported by evidence and

contrary to law. Consequentll,, the imposition of penalty of t2,O0,000/-

under Section 117 of the Customs Act, 1962 is unsustainable.

Section 1 17 of the Customs l\ct provides for imposition ol pcna1t1, only

where a person contravenes any provision ol the Act or abets such

contravention in cases where no specifrc penalty is provicied elscwhcre ,

Abetment, as understood in law and as defined under Section 107 ol the

Indian Penal Code, necesseLrily requires instigation, conspiracy or

intentional aiding of the offence. In the present case, the Respondent has

failed to bring on record any evidence whatsocver to establish fhat thc

Appellants have either contra,,,ened any provision of the Customs Act or

abetted any such contravention. The impugned order proceeds entircly on

assumptions and conjectures, without satisfying the essential ingredients

of Section 1 17.

The Appellants acted strictlf in their capacity as Customs lJrokers,

pursuant to valid authorisations issued by the importers. The role of the

Appellants commenced only upon arrival of the vessel and receipt of

documents for assessment and clearance. The Bills of trntry were fileil

solely on the basis of documents provided by the importers, namely thc

Bill of Lading, Commercial Invoice, Packing List, Country of Origin

Certificate and Analysis Repon, all of which uniformly declared thc port of

loading as Jebel Ali, UAE. These documents were duly stampcd and signed

by the overseas supplier, and there was no reason for the Appellants to

bt their genuineness. TLre Appeilants exercrsed due diligence in

rdance with standard trade practices and cannot be faulted for relying

n documents furnished by the i porters
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-
> 'lhe Rcsp<;ndent has wrongly invoked obligations under the Customs

Broker Licensing Regulations, 2018. Regulation 10 of the CBLR requires a

Customs Broker 1o advise clients to comply with the law and to exercise

due drligence in relation to informat.ion imparted to the client. The said

regulation does not mandate verification of the genuineness of commercial

documents or conducting a background investigation into the transaction

or shipment. A Clustoms Broker is not an investigating authority and

cannot bc cxpected to ascertain the actual port of loading in the absence

of any contrary material in the import documents. The Respondent has

completely misconstrued the scope of Regulation 10(e), which relates to

correctness of information imparted by the broker to the client, and not

verification of documents suppfied by the client.

l The settled legal position is that a Customs Broker cannot be penalised

merely for filing documents on the basis of information provided by the

importer, unless there is positive evidence of knou,ledge, collusion or

intentional facilitation of mis declaration. The Hon'b1e Delhi High Court in

Kunal'l'ravels (Calgo) v. CC,2Ol,7 (354) E.L.T. 4a7 (Del.), has categorically

held that it would be far too onerous to expect a CHA to verify the

gcnuineness of documents or conduct background checks of clients, and

that in the absence of knowledge or nlens rea, penalty is not sustainable.

Similar vir:r.r,s have been consistently 1.aken by the Tribunal in J.M. Baxi &

Co. v. CC, 2016 (337) E.L.T.268 (Tri.-Ahmd.), V. Arjoon v. PC,2023 (6)

Centax 34 (Tri.-Bom), and M..J. Josh1, y. CC, 2010 (258) E.L.T. 460 (Tri.-

Chennai) , wherein penalties under Section 1 17 were set aside due to

absence of evidenc:e of abetment or knowledge.

)- In the present case, no evidence has been produced to show that the

Appellants were a\ffare of the alleged mis-declaration of port of loading or

that thc Appeliants facilitated or aided such mis-declaration. None of the

co-notioecs have stated that the Appellants had any prror knowledge of the

alleged rrregularity. On the contrary, all documents examined by the

Customs authorities themselves reflected Jebel A1i as the port of loading,

and evr:n the Department did not initially find any discrepancy. In such

circumstances, alieging lack of due rliiigence against the Appellants is

wholly unjustified,

The Trrbunal has consistently held that mere negligence or procedural

lerpse, cvcn il asslrmed, cannot attract penalty under Section 117 in the

absence of mala fide intent or abetmerrt. Reliance in this regard is placed

on.Jeena & Co. v, CC,2027 (378) E.L.'1. 528, Sai Shipping Services, 2OO9

(239) E.L.T. 104, Sindhu Cargo Services, 2008 (226) 8.L.T.282, Success

Dngine r:ring, 2OO7 (215) 8,.1..T. 22O, and Prime Forwarders, 2OOB (222)

D.L.T. 137. The Hon'ble Tribunal in HazeT Mercantile Ltd., 20l1-TIOL-

)

'\1S:
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1 167-CESTAT-AHM, has further held that in the :rbsence of evidence of

mala fide intention, penalty under Section 117 is 1iable to be dropped.

) The Appellants neither facilital.ed nor intentionally aided the alleged mis-

declaration. This position stands fortified by the decision in Syn<licatc

Shipping Services (P) Ltd., 2003 (154) tr.L.T. 756 (CtrGAT-Chennai),

wherein it was held that failure to carry our duties by itself does not justily

penalty unless mala fide intention is estabiished. Simrlar protection was

extended in Yogesh Kumar v. CC, 2016 (344) tr.L.T. 1042 (Tri.-Del.),

holding that human or clerical errors cannot be cquated with abetment,

; The Respondent has also acted in complete drsregard of Advisory No.

I / ADJ I 2o24-Mundra dated 22.O5.2024 issued by the Principal

Commissioner of Customs, Mundra, and Instruction No. 20 12024,

Customs dated 03.09.2024 issued by the CBIC, which clearly caution

against routine implication of Customs Brokers without cstablishing

specific acts of omission or conrmission amounting to abe lment. In vieu, of

Section 1514, of the Customs Act, such instructions are binding on the

Department, as held by the Hon'ble Supreme Court. in Ratan Melting &

Wire Industries, 2008 (231) E.l-.T. 22 (S.C.), and other decrsions,

)> In the absence of any documentary or oral evidence cstabiishing

knowledge, collusion, facilit:ition or abetment on the part of the

Appellants, the impositron of ltenalty under Section 1 17 ol the Customs

Act is wholly arbitrary and Lrnsustainable. Accordingly, Lhe impugned

order dated 02.O8.2024 deservr:s to be set aside rn toto, with consequential

relief to the Appellants.

5.11 The Appellant at Serial No. 37 of the Table - 1 mainly contended as

under:

} The rmpugned order is patentllr illegal, contrary to the facts on record and

settled law, and has been passed without application of mind. The

rejection of the declared transzrction value and re-determination of Iieighr

is who1ly unsustainable, as the lmports were admittedly on CFR/CIF bas.is

and there is no evidence whatsoever of any extr:r consideration or undcr

valuation. It is settled 1aw thl,Lt transaction valuc cannot bc rcjccted on

assumptions or presumptions and must be acce pted unless the conditions

of Section 14 of the Customs Ac:t, 1962 are satisfied, as held by the Hon'ble

preme Court in Eicher Tractors Ltd. v. CC I2OOO (122\ trLT 321 (SC)lu

ere freight is already included in CIF/ CFR contracts, no further
18

+ ition can be made, as held in ispat Industries Ltd. v. CC 12006 (2O2)

T 56 1 (SC)I. The differential duty confirmed on hypothe tical re,

computation of freight is therefore without authority of law, as reiterated

in Jupiter Dychem Pvt. Ltd. l2t)23 (s) 

TMI 
670 (CtrS'lAT)1.

<\t
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4'
d

I



i The allegation regarding mis-declaration of the port ol ioading is

misconceived and legally irrelevant. 'rhere is no prohibition under section

1 1 of t.he Customs AcL, 7962 or und,3r the Foreign Trade policy on import

of the subject goods from Iran, ald customs authorlties cannot import

loreign sanction :-egimes or presume intent to circumvent the same. In

absencc of any prohibition under IrLdian law, such findings are without

jurisdiction, as held by the Hon'ble Bombay High Court in Global Ace

Shipping Lines Inc. l2o2o (12) TMI 379 (Bom.)1.

) Further, the impugned order travels far beyond the allegations contained

in the Show Cituse Notice by branding the Appellants as ,,main

beneficiaries", u,hrch was ncver a1legt:d in the SCN. It is a settled principle

that adjudication cannot go beyond lhe scope of the Show Cause Noticc,

as held in Toyo Engrneering india Ltd. [2006 (201) ELT 513 (SC)], Ballarpur

Industrjes Ltd. l2OO7 (2 15) ELT 489 (SC)l and Champdany Industries Ltd.

l2OO9 (241) ELT 481 (SC)1. Such adjuCication in excess of the SCN violates

the prinr:iple s of natural justice as laid down in Maneka Gandhi [(1978) 1

SCC 2481, Dharan.rpal Satyapal Ltd. [12015 (320) trLT 3 (SC)] and Hanil Era

Textiles Ltd. l2ol7 (349) ELr 384 (SC)1.

)> The confiscation of goods under Section 1 1 1(m) of the Customs Act is

equally untenable, as there is no finding of any intention to mis-declare,

no exemption bencfit claimed, no pre ferential rate of duty availed, and no

revenuc loss caused. In such circumstances, confiscation cannot be

sustained, as consistently held in Aspam Petronerry Pvt. Ltd. 12024 (389)

DLT 1031, Amit Petrolubes Pvt. Ltd. 12023 (12) TMI 7961, Oriental

Containers Ltd. [2003 (157) trLT 503 (13om.)], Bosch Chassis Systems India

Ltd. [2015 (325) trl-T 3T2l,PhilCorporationLtd. [2001(134) ELT206], Kirti

Sales Corporation [2008 (2321 DLT 1li1] and Shree Ganesh International

l2OO4 (174) trLT 1711. Consequently, the redemption fine imposed under

Section 125, being purely consequential, is also liable to be set asrde and

is otherwise grossly disproportionate.

L The impugne d order further proceeds on the erroneous assumption that

the Appellants were required to inciependently verily foreign shipping

operations and the conduct of ovelseas shipping 1ines, which is an

impossibility in la.,v and in fact. The lau, does not compel a person to do

the impossible (1ex non cogit ad impossibilia), as held in State of MP v.

Narmada Bachao ,\nclolan l(2O11) 7 SCC 6391, LIC v. CIT [(1996) 219 ITR

4 10 (SC)l and Faizabad Ayodhya Development Authority l(2O22) SCC

Online 879]. Long standing commercial relationships further establish

bona fide br:hef, as recognized in Shrer: Ganesh Internatlonai (supra).

s. Act

CONSCIOIIS

! The ustomand 114AA ofthe C

f any evidence of

penalties imposed

wholly unwarranare

under Sq(frgps 112
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knowledge, deliberate involvement or intentional use oI Ia]se documents.

Penalty under Section I 12 cannot be imposed merely on suspicion or

association, as held in Amglo Resources Pvt. Ltd. 12024 (3) TMI 3601, Akbar

Badruddin Jiwani 11990 (47) ELT 161 (SC)l and Trinetra Impex Pvt. Ltd.

l2O2O (37 2) ELT 332 (Del.)1. Sec;tion i 14AA specifically requires wilful and

knou,rng use of false documents, which is absent in the prcsent casc. The

legrslative intent behind Section 114AA, as reflected in lhe 27th Report of

the Standing Committee on Finance (2005-06), was to curb fraudule nt

exports, and the provision has been held inapplicable in similar

circumstances in Louis Dreyfus Co. India Pvt. Ltd. 12024 (?,88) ELl' 507]

and Interglobe Aviation Ltd. 12022 (379) ELT 2351.

i Without prejudice, the alieged differcntial duty involved is negligiblc and

attracts the doctrine of lex non curat de minimis, and therefore cannot

form the basis for harsh action such as confiscation and penalties, as held

by the Hon'ble Gujarat High Court in Banian & Berry Bearing Pvt. Ltd.

[SCA No. 6497 of 2OO2). For all the aforesaid reasons, the impugned order

is arbitrary, perverse, without jurisdiction and contrary to scttled lar,r,, and

therefore deserves to be set aside in toto with all consequential reliels lo

the Appellants.

6. Record of Personal Hearings:

In accordance with the principles ol audl alteram partem, all Appellants wcre

afforded the opportunity of personal hearing. The hearings wcre attendcd as

under:

LO.12.2O25'. Appellants at Ser;,al Nos. 1-2 were represented by Ms. Prutha

Bhavsar, Advocate; Serial Nos. l7-2O by Shri Vikas Mehta, Consultant;

Serial No. 37 by Ms. Sanjana Jain, Consuitant, Shri Aqeei Sheerazi,

Advocate, and Shri Krishan Kumar, Advocate; Serial Nos. l)8-48 by Ms.

Shweta Garge, Advocate.

L6,12.2O25: Appellants at Se rial Nos. 2 i-30 we re reprcsente d by Shri

Amal Dave, Advocate.

L7.L2.2O25: Appellants at Scrial Nos. 3-10 were repre scnted b1, Shri

antosh Upadhyay and Smt. Deepti Upadhyay, Advocates; Serial Nos. 11-

by Shri Biju Joseph, AdvoceLte; Serral Nos. 3i-34 by Shri Aanan Singal,

vocate; Serial Nos. 35-36 by Shri Sambhav Jain, Advocale.

Discussion and Findings:

7.1 I have carefully perused the impugned Order-in-Original datcd

O2.O8.2O24 , the records of the case, and the submissions ardvzrnce d by thcl

appellants during Personal Hearing as wcll as in appcal memorandum. 'i'hc

following issues are posed for determination the present appeals:



-_,--.

Whether the dcclaration of Port of Loading as Jebel Ali, UAE and Country

of Origrn as UAE/other than Iran in the IGMs, Bills of Lading and Bi11s ol

Entry was 1iab1e to be rejected and treated as mis-declaration under the

Customs Act, 1962.

II. Whether the vessel MV KABUL was liable to confiscation under Section

115(2) of the Customs Act, 7962 a:rd whether the redemption fine and

penalty imposed on the vessel owner were sustainable.

II1. Whethc:r the impcrted goods and containers were 1iab1e to confiscation

under Scctions 1l 1(d), 111(f) and 111(m) of the Customs Act, 1962.

IV. Whether the Bi11s oI trntry were liable to re-assessment by treating Bandar

Abbas, Iran as thr: Port of Loading and Iran as the Country of Origin.

V. Whethcr the differential customs duly demanded under Section 28 of the

Customs Acl, 1962 from the importers was iegally sustainable.

VI. Whether penaltics imposed on:

a. vcssel owner and vessel agent rrnder Section 114AA;

b. container lines under Sections 114AA and 117;

c. importers under Sections 112(a), 112(b) and 114AA; and

d. Customs Brokers under Section ll7
wcre justificd in the facts and circumstances of the case.

vll. Whethcr enforcement of bonds and bzrnk guarantees furnished at the time

of provisional release was in accordance with 1aw.

7.2 It is noted that the appellants had placed detailed reliance on several

judicial preccdents rr"'hile contesting the proposals in the show cause notice,

particularly on issucs relating to confiscation, imposition of penalties,

applicability ol Sectrons 1 1 I , 172, 1 I 4AA ar d 1 17 of the Customs Act, valuatron

under CIF contracts, requirement of mens rea, and the role and liability of

intermediaries such as -"hipping 1ines, vesse i agents and Custom Brokers.

7.3 On examinatron ol the impugned order, it is observed that although the

adjudicating authority h:ls referred to certain judrcial decisions, the specific case

laws relied upon by the appeliants during acLjudicatron have not been examined,

discussed or distinguished. The appellants had cited several decisions of the

Hon'ble Tribunal and High Courts which, according to them, directly covered the

issues involvcd in the present matter. However, the impugned order does not

contain any findings with respect to the applicability or non-applicability of those

authorities.

7.4 It is further noted that the appellants had raised legal submissions

tinction between Import General
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Manifest and Biils of trntry, the reqr-rirement of knowledge or intent lor invoking

penal provisions, and the absence of revenue implication where no prefelential

cluty benefit was claimed. These s;ubmissions \ ''ere supportcd by judicial

precedents placed on record. The impugned order, however, does not record any

specific reasoning while dealing with these submissions.

7,5 I also observe that certain fintlings in the impugned order appear to be

based on considerations which wele llot specifically proposed in tl-re show causc

notice. The appellants had objected ro this aspect dunng adjudical-ron and had

relied upon settled 1ega1 principles that the adjuclication should remain within

the scope of the show cause notice. These objections and the supporting case

laws do not appear to have been specifically addressed in the impugned order.

7.6 Further, the appellants had als;o raised issues concerning proportionality

ol penalties, absence of mens rea, anc parity of treatment among similarly placed

parties, relying upon judicial precedents. while penalties and fines have been

imposed in the impugned order, the reasoning with respect to thcse aspecls, in

the context of the cited case 1aws, is :ot clearly discernible

7.7 It is a settled principle that whcn judrcial precedents are specifically relied

upon by a noticee, the adjudicating authority is expected to consider the same

and record reasons if such precedents are found to be inapplicable. Non-

consideration of such Submissions nray result in an incompletc appreciatiol of

the issues involved.

7.g In the facts and circumstances of the case, and without expressing any

opinion on the merits of the allegations or defences raised by thc appellants, I

am of the view that the matter would benefit from a fresh examination by the

adjudicating authority. The interests of justice would be met ir th(r adjudicatrng

authority re-examines the case afte:r duly considering the juclicial precedellts

relied upon by the appellants, affords them an effective opportunity of pelsonal

hearing, and passes a reasoned and speaking order in accordancc with law.

g. Accordingly, the impugned order in respect of the Appellants as dctaile d

in Table -1 is remanded to the adju<licating authority for de novo adjudication,

with a direction to reconsrder the sul)missions and case laws relied upon by the

appellants and to pass a fresh order after granting due opporlunity of hcaring.
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Date: 24.12.2025
By Registered post A.D/tr M

%i6'To,

1. M/s Neman Shipping INC
C/o Master Logistic Pvt. Ltd.,
Office No. 342, I,lor No. 272, Friends Square,
Ward-0. Bchind Osia Mall.
Gandhidham, Kutch, Gujarat-3 7020 1

) l,
i 2 

^M/s 
Nlaster Logistic pvt. Ltd. (Vessel Agent)

Office No. R-l & R-2,2nd Ftoor,
Plot No. 233,Ward-128,
Near Kutch Kala, Opp. Atmaram Circle,
(iandhidham, Kutch, Gujara1.3 7020 1

Conlainer Lincs

3. M/s Omcga Liners (India) Pvt. Ltd.
Ofllcc No. 04, lst I.-loor, Kesar Arcade,
Plot No. 5l , Sector-8,
Gandhidham (Kutch)-370201

4. M/s Majestic Maritime pvt. l,td.
Meridian Housc, G-02, plot No. 50,
Sector-8, Gandhidham,
Kutch, Gujarat-3 70201

5. M/s Seacross Shipping LLp
Ratnakar Arcadc, Office No. 14. Ground Floor.
I)lol \o. 62. Near Paridar lihavan, Secror.-g.
(iandhidham. Kutch-37020 1

6. M/s Navio Shipping Pvt. f,ttl.
3 I 1, V-Times Square,

Sector- 15, CBD Belapur,
Navi Mumbai-40061 4

7. M/s (]IL Shipping Services Pvt. IJd.
Sunshine Arcade-ll, Suite No. 101 . First Floor,
Plot No. 37, Sector-8, Near D-Mafi.
Gandhidham, Kutch, Gujarat3 70201

8. M/s llilander Logistics Pvt. Ltd.
Office No. 206,2nd Floor, Ridhi Sidhi Arcade-lll.
Plot No. 95, Sector-8.

Gandhidham, Kutch, Gqjarat-37020 I

9. M/s Hub & Links Logistics (I) pvt. Lrd.
Suite No. 1 01 , "l{ishabh Arcade,,,
Plot No. 83, Sector.-tl,

Gandhidham, Kutch, Gujarar3 70201

10. M/s Itadiant Maritimc Inttia pvt. Ltd.
Office No. 3 13, 2nd Floor, Sunder park.

Plot No. 95, Sector-8.

Gandhidham, Kutch. Gujarat-3 7020 I

a).
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I l. M/s Efficient Marine Services LLP (Kerala)
6111791,5th Floor, BAB Towers,

M.G. Road, Kochi,

Emakulam. Kerala-6820 1 5

12. M/s Efficient Marine Services LLP (Gujarat)
Second Floor, Plot No. 133,

Sector-8 (BOMGIM Complex),

Gandhidham, Kutch-37020 1

13. M/s Econship Tech Pvt. Ltd.
617 & 618, A-1, Rupa Solitaire Building.
MBP, Sector- 1, Mahape,

Navi Mumbai-400710

14. M/s Intergulf Shipping Line Pvt. Ltd.
506, B-Wing, Kohinoor City Commercial Complex,

Kirol Road, Off L.B.S. Marg,

Kurla (West), Mumbai-400070

16. M/s Goodrich Logistics Pvt. Ltd.
Golden Arcade, Olfice No. 106,

Plot No. 141, Sector-8, Oslo Road,

Gandhidham, Kutch, Gu j arat-3 7020 I

17. M/s Hari Agro Products

RZ-92, Shiv Nagar, New Roshan Pura, Najalgarh, New Delhi-l10043

20. M/s Gomti International
37135, West Punjabi Bagh, New Delhi-110026

21. Mis GWC Impex
Anil Plaza, Block-II, 1st Floor, G.S. Road, Christian Basti, Guwahati-781005

22. M/s Neptune Petrochemicals Pvt. Ltd.
B-606, Mondeal Heights, Near Wide Angle (-'inema,

lscon Cross Roads, S.G. Highway, Ahmedabad-3 80015

23. M/s Vardhman Trading ComPanY

Near Electric Sub-Station, Industrial Area, Gangyal, Jammu-Tavi- I 8001 0

24, M/s Madhusudan Organics Pvt. Ltd'
5, Gopal Doctor Road, Andaman Dock, Khidirpur,

Kolkata. West Bengal-700023

25. M/s Catalyst Petrochem LLP
Block KD- 197, Pitampura, Near Kohat Metro Station,

Delhi-110034

26. M/s Premium Petro Products

1/3, Hathroi Market, Opp. Gopal Bari, Ajmel Road,

Jaipur. Rajasthan-30200 1

- .1.

I

a)
2)

'(

15. M/s Goodrich Maritime Pvt. Ltd.
Goodrich House, Plot No. 174, Sector-1A,

Rabindranath Tagore Road,

Gandhidham, Kutch, Gujarat-3 7020 1

18. M/s Everge Smart India Pvt. Ltd.
Plot No. 150,2nd Floor, Udyog Vihar, Phase-V, Gurgaon, Haryana-122016

nai,;i



27. M/s Vcvelon Petrochem I'>vt. Ltd,
Office No. g l5-D, 9th Floor, 'lhe Capital, c-Block,
A-Wing. Bandra Kurla Complex, Bandra (E), Mumbai-40005 I

28. M/s Excellcnt Traders India
l0l, Shivlok House-lI, Karampura Commercial Complex,
New Delhi- l I 001 5

29. M/s Pujan flnterprise
D-24ll0.lTC Industrial Arca, l'urbhe MIDC,
Navi Mumbai-400703

30. M/s JK Alarndar Trading Company
Shalina Somerbulg, B.K. Pora, Budgarn, Pulwama,
.lammu & Kashmir- 192121

31. M/s Agarwal Che micals
40. Strand Road, 6th l;loor, Room No. 633,

Kolkata, West Bengal-70000 I

32.MisBHEnterprise
206-207 , Damji Shamji Trade Centre,

Near ILailway Station, Vidyavihar (W),
Mumbai-400086

33. M/s'Iinna Rubber & Infrastructure Ltd.
Khasra No. 10, Village Rajapur,
Refi nery I{oad, Panipat, Haryana-1 321 03

34. M/s Dang Enterprise
F -51152, APMC Market-I, Phase-ll,
Vashi, Navi Murnbai-400705

35. M/s Shanus Impcx
D-407, Ncw Subzi Mandi, Azadpur,
Delhi- I 10033

36. M/s Radha Krishna Fruit Company
B-199, New Subzi Mandi, Azadplr,
Delhi-110033

37. M/s Seaco Enterprise
35, Bombay Mulual Annexe.,+th Floor,
Rustom Sidhwa Marg, Fort.
Mumbai, Maharashtra-40000 l

38. M/s Ocean Pctroleum
Opp. Hotel Mini. Above Maruti Rewinding,
Railway Station I{oad, Bhavnagar.

Cujarat-364001

Customs Brokcrs

39. M/s ACT Infraport Ltd.
l'lot No. 286, Sector-1A, Opp. Mamlatdar Office,
Gandhidham, Kutch-3 7020 1

40. M/s Eiffel Logistics Pvt. Ltd.
Office No. 57, 3rd Floor, Om Sri Sai Ram plaza No. 75.

'ltl
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House,

Thambu Chetty Sfeet, Mannady,

Chennai, Tamil Nadu-600001

42. M/s A. D, Mehta Clearing Agency
21 &- 22, 1st Floor, KASEZiA Building,
KASEZ. Gandhidham, Kutch

43. M/s Purshottam C. Thackar
Office No. 4, Komal Complex, lst Floor,

Plot No. 305, Ward-128,
Gandhidham-3 70201

44. M/s Jaiswal Import Cargo Ltd.
4 & 5, Ground Floor, Plot No. 84, Sector-8,

Mani Complex, Gandhidham-3 7020 I

45. lVUs Bhavya Shipping
House No. 08, Plot Nos. 368,369 & 377 ,

Ward-3 B, Adipur, Gandhidham-370205

46. llUs Saarthee Shipping Co.

Office No. 1, 2nd Floor, Shah Avenue- l, Plot No. 2l l,
Ward- I 28, Gandhidham-37020 I

47, M/s Bright Ship Trans Pvt. Ltd.
Office No. 2, 2nd Floor, Arjan's Mall,
Plot Nos. 1 18- l 19, Sector-8,

Gandhidham-370201

48. M/s Daksh Shipping Services Pvt. Ltd.
33. Ashapura Nagar, Old Port Road,

Near Hero Showroom, Mundra,
Kutch-370421

Copy to:

2

3

4

The Chief Commissioner of Customs, Gujarat, C ustom
Ahmedabad.
The Commissioner of Customs, Kandla.
The Assistant Commrssione r ol Customs, Tuna Port, Kandia.
Guard Fi1e.

4

,J

\i'

41. NUs Swayam Shipping Services

202, Rajkamal-1,2nd Floor, Plot No. 348, Ward-128,
Gandhidham (Kutch)-370201


