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{6 s{i SEH TqTT6 rr{n

ln rs copy is granted free of cost for the private use of the persc n to whom it is i ssued

1962 qrtl 129 (1) (qqr
qrcd+
aldrftcs
TiR-d qrrf

Under Section 129 DD(1)ofthe Cu stoms Act, 1962 (as amende(l), in respect of the following
categories ofcases, any person aggrieved by this order can prq:'er a Revision Application to
The Additional secretary/Joint secretarJ, (Revision Applical ion), Ministry of Finance,
(Department of Revenue) Parliament street, New Delhi within 3 months from the date of
communication of the order.

/Order relating to :

Fq qlII.

any goods exported

IT{TI ffisr6{ icrorrqrtfu rrrraEffirr <TdIB{r;IIl.iI nrrqcrCT3{r{[iI
qr ts1{ rrrdr ern qc sflt qa + frq srtErd
rrS qrd aff qrir i ornnrc qrq i ofr d.

qr{ B-flt { qA $r qr sE rr-rdr R{r{ qr ts-ilt

any goods loaded in a conveyance for importation into India, bu

sqq d oH qft Ev wfuq orq+61 o{r6dq-6qs.rr-drA*ilr s{rtqla1 srR
* e rfri # oia-t sffr sfu{/frSffi sft-a 1on}cr rfuil$r) fuf, riTmq, FrsE fdr{rrrl
, T{ ffi o1 g-{ftQrur otT+fi e-qd sr F6'+ B.

their place of destination in India or so much of the quantity of r

unloaded at any such destination if goods unloaded at such d
quantity required to be unloaded at that destination.

3t-{rFft.

Payment of d
thereunder

4 copies of this order, bearing C
under Schedule 1 item 6 of the

TTg S?ITlitEg

ourt Fee Stamp of paise fifty only in one copy as
Court Fee Act, 1870.

. which are not unloaded at
ruch goods as has not been
estination are short of the

4

prescribed

,1962 3{t{Ig x dr{I q-{q rrS d-6ir {@'

rawback as provided in Chapter X of Customs Act, 1962 and the rules made

w[wqiI qrsq r-qlde{;rrErqr EITTI

sfl qrqft erk s-s }. srq ffirfua srrr-qrd frcr d+ sGs:
The revision application sEould be in such form and shall be v,:rified in such manner as
may be specified in the relevant rules and should be accompanir d by:

giF€, 1870 c-d S.o 1

l}go1 \1o' sfr t qqru +A qft qrqrcc go. fo-e en fitr qrBs

EETE snIliII IITq qer 4

4 copies of the Order-in-Original , in addition to relevant docum,:nts, if any
4

4 copies of the Application for Revision

ar{R 1962 (qqT '

irq r+{, als,w-s,qd ofr frfu trdlrfl{+onh{ sncl t d:r. 2ool-(sqg A ril qnlqT
i6.rooo/-(Fwgs E-$[Rcr, ), tsrlft qrc-mrEl, *rrI.I fuc $rcr:l s' sqrEro a-srt E.om.o
al A sfu'. qft go,, qim rrr qr$il, oqrqr rqr iis al ttftr orh sqs qs dr<[ qr B-s* 6-c
d d tS ots + sq fr r.zoor- s{t{ qfr !fo. Enq +.rfuo, d d dts # rsc d r.rooot-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as th: case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

ng a Revision Application. If the
prescribed in the Customs Act, 1962 (as amended) for lili

3.
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amount of duty and interest demanded, Iine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

4 ffiffit'ffiii { qfr o1€ qfr {n snt{ t onrd
qE{Is rFrrr dl d t SclB-tr 3lftfiqc re62 d qRT 12e q (U + 3{fflq sY{ ff.s.-a {
*crg:tr. irdq uiqrc gmok furst{ erftsqfuowr+ scal ffiREqe q{.rrftE ar
ss.et
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:

ffi]ilsfl ra{@Efi -fl 6-{g{fr ftq
etfUfr-ior, qfM 4*q {-d

Customs, E:rclse & Servlco Tax Appellate
Trlbunal, West Zoaal Bench

-ffiffi@qa-+ hnz ft{trc+"R sd,
3,fgl{E[, 3r6q{rdrr{-3 800 1 6

2"d Floor, Bahumali Bhavan,

Nr.Cirdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5 ffisrftftqq, rgoz
g (r) +' qflq .ilfto & srrr ffiReil yffi' riv* di utRt-

Under Section 129 A (6) ofthe Customs Acl, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of-
(s') i{M ERI qizlr rql {w- oIt{ dnq a?II g{IqT

*, 6 6 6v fra ss s,qq uI trri oq d * w wn tcq.
(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appea-l relates is five lakh rupees or less, one thousand
rupees;

ffit Rffi Sqr{.tr odffi grtl qirfi rrfi {@ sfu qrq ilqr 6rrm
rqr as of roq qp *q 5vq t sdbq. d aftt{ Ec} Tqrs qrs fr orf0-o q d d; cis 6'srq
Tcg

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

Fr) 6m uim rrw go' 3fu qq il{I frifiql
rrqr Es d T6-q q"rs Erq FqS * qfus, d d; T{I Emr* rqg.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(s) @ {q E-tr + lo% rrEI o{i q{, qdi{6; qi E-tr q7i iE fuqK i t, qr (s b to"z.

o1-fl fG rn, Grdr &-{d es fu{lq fr A, otfio tsr qlgry 
t

(d) An appea.l against this orde! shall lie before the Tribuflal on payment of 10olo of tie duty demanded where duty or
duty aJId penalty are in dispute, or penalty, where pena.lty alooe is in dispute.

16 orftftqc d rrRT 12e m + Grflld otfto mfuocq t. sqql Erlrt u-es' qrtfr q{- (s]
+o, s{rtsl +- frs qI rr6ffi a} EUr{+ t ftq q ftrff or;q rmua 6 6o 6u q( oIftfr : - otrrcl
py vfte vr qrlcc rrd ET rfls{q } Ftq ErT{ 0{r+6{ + qrtl lr,qt ft q1 aT {ffi fr ri6tr
61qtBe.
Uoder section 129 (a) ofthe said Act, every application made before the Appellate Tribuna.l-

(a) in an appeal for graJrt of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees
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ORDER IN APPEAL

Appear has been fired by M/s pacifica Hoters (Ahmedabad project) p. Ltd.,
861 21 6, Ramdevnagar cross Road, Near satellite police stati.n, Ahmedabad_3g0015
(hereinafter referred to as the 'Appellant') in terms of section 12g of the customs Act,
1962, challenging the order - tn - originat No. 70/DC/lcEtAMptREFl2o22, dated
17.03.2023 (hereinafter referred to as 'the impugned order,) passed by the Deputy
commissioner of customs, rcD - Khodiyar, Ahmedabad customs; (hereinafter referred to
as the 'adjudicating authority,).

2. Facts of the case, in brief, are that the Appeilant havr: preferred refund craim
for an amount of Rs. 3,42,664/- under claim form of refund on 01 02.2023.

2.1 The refund craim was fired on the grounds that the Appeilant had fired Biil
of Entry No. 3462351, dated 06.04.2021 for clearance of goods ',vhich involved Feather
Pillow Natural, Polyfill pillow and pillow covers, imported from ctrina. As the said goods
required N.o.c. from Animal euarantine and the same was not allowed at lcD - Khodiyar
Port, the Bill of Entry was not rereased by R.M.s. subsequenfly the consignmelt,wac
transshipped to Nhava Sheva. .1,' --

2.2
:

Against Bill ,:f Entry No. 34623s1, dated 06.04.2021 r|ed at rcD - Khodiyar
Port, they had paid duty to the tune of Rs. 3,42,6641- on 01.04.2'.021, vide chailbn No.
20345"16509. After that, they filed Biil of Entry at Nhava sheva rvith Number B57ad1l,
dated 06.05.2022 and paid duty of Rs. 3,1s,6411- under the said B ll of Entry vide challan
No. 2039171468, dated og.os.2o2z. The goods were crearerr from Nhava sheva
subsequently. ln view of the above, they had appried for the refund of an amount of Rs.
3,42,664t-.

2.3 The adjudicating authority observed that the duty amr)unt craimed as refund
was paid on 08.04.2021 whereas the craim of the refund was preferred on 01.02.2o23.
Thus, the claim appeared to be preferred beyond the time rimit of rne year as stipurated
under Section 27 of the Customs Act, 1 962.

2.4 ln view of the above, the Appellant was issued S.C.N. No.
vlll/2005/lcD/Reil2023 dated. 27.02.2023 asking them as to why their claim for refund
for an amount of Rs. 3,42,664/- shail not be rejected under sectiorr 27 readwith section
17 of the Customs Act, .1962.

2 5 The adjudicating authority vide the impugned order. rejected the refund
claim of Rs. 3,42,664/- preferred by the Appeilant under section 2't of the customs Act,
1962.
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3. Being aggrieved with the impugned order passed by the Adjudicating

Authority, the Appellant have filed the present appeal, wherein they have submitted

grounds which are as under:-

3.1 That they had filed Bill of Entry No.3462351, dated 06.04.2021 for

clearance of goods which involved Feather Pillow Natural, Polyfill Pillow and Pillow covers

/ imported from China. As the said goods required N.Q.C. from Anirnal Quarantine and

the same was not allowed at ICD - Khodiyar Port, the Bill of Entry was not released by

R.M.S. Subsequently, the consignment was trans- shipped from ICD - Khodiyar to Nhava

Sheva. Agdinst B/E No. 3462351 datbd. 06.04.2021 filed at ICD - Khodiyar Port, they

had paid duty to the tune of Rs. 3,42,664/- on08.04.2021, vide Challan No. 203. After

that, they filed Bill of Entry at Nhava Sheva with Number 8573514, dated 06.05.2022 and

paid duty of Rs. 3,15,641/- under the said Bill of Entry vide Challan No. 2059171468,

dated 09.05.2022. The goods were cleared from Nhava Sheva subsequentiy. ln view of

the above, they had applied for the rdfund of an amount of Rs. 3,42,6641 from ICD -

diyar
'.iql8l

NAL HEARING:

f
Personal hearing was granted to the Appellant on 13.05.2025 following the

les of natural justice wherein Shri S J Vyas, Advocate, appeared on behalf of the

Appellant. He reiterated the submissions made at the time of filing the appeal and also

submitted letter dated 13.05.2025, wherein he submitted that that the refund is rejected

on the ground of limitation. lt is submitted that, in the facts of present case, a Bill of Entry

was filed and the amount payable as per the said Bill of Entry was deposited. However,

the Bill of Entry could not be processed at ICD - Khodiyar and therefore the goods were

transshipped to Nava Sheva, from where ultimately the goods were cleared on payment

of duty. lt is submitted that when the deposit made, it was not in the nature of customs

duty in as much as the BOE was never assessed- Therefore, the amount deposited was

in the nature of deposit and not in the nature of duty. Therefore, the question of applying

the limitation provisions under the Customs Act never arose. The section 27 would apply

only to the duty of customs and not to the deposit made. Therefore, the order rejecting

the refund is incorrect and is required to be set aside. He relied upon the Hon'ble Tribunal

Final Order No. 5001 1 I 2020 dated 09.01.2020 in the case of Oriental lnsurance Co Ltd.

.i(
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DTSCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by the

adjudicating authority and the defense put forth by the Appellants in their appeal.

5.1 The Appellant has filed the present appeal on 11.05.2023. The date of

communication of the impugned Order-ln-Original dated 17.03.2023 has been shown as

.-,1-+_



17.03.2023. Thus, the appear has been fired within normar period of 60 days, as
stipulated under section 128 (1) of the customs Act, 1962. As flre appeal has been fired
against rejection of refund claim, pre-deposlt underthe provisions of section 129 E of the
customs Act, 1962 is not required. As the appeal has been fired within the stipulated
time-limit, it has been admitted and being taken up for disposar .n merits.

5.2 on going through the materiar on record, r find that foilovring issue is required to
be decided in the present appeal which are as follows:

(i) whether the amount paid by the Appelant at lcD - Khoo iyar was "customs duty,,
or a "deposit," and consequenfly, whether the rimitation period prescribed under
Section 27 of the Customs Act, 1962, is applicable to the refund claim.

53 The Appeilant contends that the amount of Rs. 3,42,6641- paid at rcD -
Khodiyar was a "deposit" and not "customs duty,, because the Bill of Entry was never
assessed there. This argument is crucial to their claim that section 2z of rhe customs
Act, 't 962, which dears with "craim for refund of duty," is not apprir;abre. section 27 (1) oI
the customs Act, 1962, crearry states: "Any person craiming refund of any duty or
interest- (a) paid by him; or (b) borne by him... may make an €rppricailon for refund of
such duty or interest to the Assistant Commissioner of Customs or. Deputy Commissioner
of customs before the expiry of one year from the date of payment of such d
interest."

5.4 The Bill of Entry (No. 3462351, dated 06.04.2021) itsetf, as per the pr
records, indicates that duty was declared and paid against it. The payment was mad
through challan No. 2034516309, on 08.04.2021. Even if the Bill of Entry was not ,,finally

assessed" at rcD - Khodiyar due to the Noc issue, the payment was made as ,,duty,,in

relation to an import transaction under the customs Act, 1962. rt was not a general
security deposit or an amount paid under protest. The very act of .liling a Biil of Entry and
making a payment against it, even if the goods courd not be creared from that port,
characterizes the payment as duty. The subsequent trans-shipment and crearance from
another port does not retrospectively alter the nature of the initial payment made under
the Customs Act.

*
il:_t
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5.5 The Appeilant had reried on the Tribunar,s decision in orientar rnsurance
company Limited vs. commissioner of centrar Excise & service Tax,2020(370) ELT 19
(Tri.-Del.). lt is imperative to anaryze this judgment in context. The frril text of the judgment
reveals that it pertains to a refund of service tax paid mistakenry on an exempted service.
The Tribunal, rerying on various High court judgments (Derhi, Karnataka, Madras,
Bombay, Kerala), herd that when service tax was not leviabre at ail but was paid due to a
mistake, the limitation under section 118 of the cenkal Excise Act (which is pari materia
to section 27 of rhe customs Act for refund ,imitations) wourd not appry. The core

*
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5.6 However, the facts of the present case are distinguishable

a

a

Payment under Statute: The payment made by Pacifica Hotels was explicitly
against a Bill of Entry, a document prescribed under the Customs Act for import
clearance. lt was not a payment made in a vacuum or under a fundamental
misunderstanding of the applicability of customs duty itself. The payment was
made as "duty" in the normal course of customs procedures.

"Duty" vs. "Deposit": The argument that it was a "deposit" because the Bill of Entry
was not "assessed" is weak. A Bill of Entry is filed for assessment and payment

duty. The payment made against it, even if provisional or subject to further
rance, is intrinsically linked to the duty liability. The Customs Act does not
ide for a separate category of "deposits" for duty payments that fall outside the
ew of Section 27 . lf the amount was indeed "duty" paid in relation to an import,
if the import could not be completed from that specific port, the refund

hanism and its associated limitations under Section 27 would apply.

5.7 The Hon'ble Supreme Court in Mafatlal lndustries Ltd. vs. Union of lndia,

1997 (89) ELT 247 (SC), a Constitution Bench decision, categorically held that "no claim

for refund of any duty shall be entertained except in accordance with the provisions of the

statute." lt further stated that every claim for refund of excise duty (and by extension,

customs duty) can be made only under and in accordance with Section 11B (or Section

27) in the forms provided by the Act. The only exception carved out was where the

provision of the Act under which the duty has been levied is found to be u nconstitutional,

which is not the case. here.

5.8 The adjudicating authority correctly observed that the Appellant "by an

oversight paid Tax... forwhich they had an ample time of one year... for filing of the refund

claim or adjust the same against other output service." This implies that the payment was

indeed duty, albeit paid for a transaction that could not be completed at that specific port.

The proper course of action for a refund of such duty is to file an application under Section

27 within the prescribed time limit.

5.9 The payment of duty was made on 08.04.2021 . The refund claim was filed

on 01 .02.2023. Section 27 of the Customs Act, 1962, mandates that a refund application

Page 7 of 8

reasoning in those cases was that if the levy itself was without authority of law, the amount

collected did not have the "colour of validity" as a tax, and therefore, the statutory

limitation for refu nd of "duty" would not be attracted.

Nature of Levy: ln the Oriental lnsurance case, the service itself was exempt,
meaning the levy of service tax was not applicable. ln the present case, customs
duty is always leviable on imported goods unless specifically exempted. The goods
were imported, and duty was paid. The issue was not that customs duty was not
leviable on the goods, but that the goods could not be cleared from the initial port

due to other regulatory requirements (Animal Quarantine NOC).

a
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must be made "before the expiry of one year from the date of payment of such duty or
interest." clearly, the refund craim filed on 01 .02.2023 is weil beyond the one-year period
from 08.04.2021. There is no provision in section 27 to extend this limitation period for
reasons such as trans-shipment or inability to clear goods from the initial port. The only
exception to the one-year rimitation is if the duty was paid under protest, which is not the

6 Based on the foregoing discussion and findings, rfind no infirmity in the
impugned order passed by the adjudicating authority. The payment made by the
Appellant was in the nature of customs duty, and therefore, the refund claim is governed
by the provisions of section 27 of rhe customs Act, 1g62. The r:raim was fired beyond
the statutory period of one year from the date of payment of duty, rrnd no varid ground for
condonation of delay or non-applicability of limitation has been es:abrished. The reliance
on the oriental rnsurance case ls misplaced as the facts are disting uishable, and the
payment in this case had the "colour of validity', as duty paid under the customs Act.

7 ln view of the above findings, r hereby uphord the order-in-originar No.
T0lDCllcDllMP|REFl2o22, dated 17.03.2022 and reject the appeat fited by the Appeilant.

The appeal filed by the Appeilant is hereby rejected.

U-
(Amit upta)

Cornmissioner (Appeals),
()ustoms, Ahmedabad

Date: 05.06.2025
i7

F. No. S/49- 1 3 I t CUS I AHD t2023-24

t
By Registered post A.D/E-Mail

q
3

"+

To,
M/s- Pacifica Hotels (Ahmedabad project) pvt. Ltd
86/2/6, Ramdevnagar Cross Roads,
Near Satellite Police Station,
Ahmedabad - 38001S il,ITTO,SU PE R I N TE N O E N T

rfiqr rrru rg{tr, . 3rTqrrnr'il'
C uSTOM:i-(APPEALS), AHMEOABAD

Copy to:
( The chief commissioner of customs, Gujarat, custom House, Ahmedabad.2. The Principal Commissioner of Customs, Custom House, Ahmedabad.3. The Deputy Commissioner of Customs, ICD - Khodiyar, Ahnredabad.4. Guard File.
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case here.
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