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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secreta-ry (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

ffiMrutTe{I,/ order relating to

++mb-FriotrqTft 
"-stfqrd.

(")

(tE) +nnri
R{,nq1g-drffibftq
6"ffd

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that dcstination.

mqr$ffitfUftqqJ rfli &ortfiqx rqr$s+q@3rErwft

Payment of drawback as provided in Chapter X of Customs Act, 1962 anrd the rules made
thereunder.

(b)

(c)

3

The revision application should be in such form and shall be verified in such manner as

mav be specified in the relevant rules and should be accompanied by :

ffi, 18?offis'. ; 3r{qff 1 }311ffiqfffiqqgor{rrr{s
qFtrqi, .

4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
(a)

(ET

)

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

qfgl , 1962

3r:r{SE,q+s Eu-g $-qa{rdrt+d zo0t

(Fq\rddq rrqrr. I 0 0 0 /-C5qq(6EsIr{qr,

i, +grfimq-dd,ffiiau11.dr{a'q.€r,M. cIR.6 atdsftqt.
qfr{-eo.,ctmqrqrq,oqrqnrqr(-s-+mt .200/-

offiedtm-ffir.rooor-
The duplicate copy of the T.R.6 challal evidencing payment of Rs.20O/- (Rupees two

Hundred only) or Rs.1,OOO/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures arrd Miscellaneous Items being the fee

prescribed in the customs Acl, 1962 (as amended) for filing a Iievision Application. If the

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

re*i. z
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(c)

(q)

(d)

4

Ifl respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address:

Customs, Excise & Service Tax APPellate
Tribu al, West Zonal Bench

s/49-470lCU S/JMN I 2024 -2 s Page 2 of 15

Gr)

any goods imported on baggage.

(II)

(iD,
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4 copies of the Application for Revision.
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qe{rits-d,E-dcTft rqq,ffi mn+ngo,.rrsr
rtT,3r6{Elitr{-380016

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38o O16

5 *rqpaomnan, 1e62 oliml 12e g (6) $sttft{,Sqr$ffiIfflft{q, 1e62 ihtunT 12e

(trtle{ft{3rffiqruffiR+rEo.tffiq-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Acl, 1962 shall be accompanied by a fee of -

(tD'

)

(") where the amount of duty and interest demanded and penalty levied by a;ry officer of
Customs in the case to which the appeal relates is five lakh mpees or less, one thousand
rupees;

(Et

) s-c!fr{6rtT5qq* ffi;ci{ilEntqs

(b) where the amount of duty and interest demanded and penalty levied by any ofhcer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rlrpees ;

(rr)

(c)

where the amount of duty a.rrd interest demdnded and penalty Ievied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(g) {s'+nau& h-trs,3dffi ,qjtrrgEo} r o z erfleT|w,q6i{@q{@Fiffi},qTag$
rozs{{|f,r?q{,qdiar{fl6sBEr{ae,effrmErqrSrll I

(d) An appeal against this order shall lie before the Tribunal on paJrment of lOYo of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

g<qftlMErg 12e (q) #om-.faeffirqrfffivqQr{rqrr+fin}efllaf ftoi
nffitTtrrtftqqrrrf,Fdffi{@ : - Gl?rtr

tqr srfteqr .

Under section 129 (a) of the said Act, evcry application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.

3rrj+a
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ORDER-IN-APPEAL

M/s SHV Energr Private Limited, Post Box No. 50, Jawahar Village,

Porbandar, Gujarat - 360575 (hereinafter referred to as "the appellant") has

filed the present appeal in terms of Section 128 of the Customs Acl, 1962

against Letter F. No. CUS/RFD 1687 12O24-O/o DC/AC-Div-PBR-Cus-Prev-

Jamnagar dated 18. 12.2024 (hereinafter referred to as "the impugned

Letter") Issued by the Assistant Commissioner, Custom Division,

Porbandar, (hereinafter referred to as "the Adjudicating authori!/').

2. Facts of the case, in brief, as stated in the appeal memorandum are

that the Appellant have imported the products Butane (HSN 27111300) as

well as Propane (HSN -27111200) (collectively referred to hereinafter as 'the

imported goods) from ADNOC Globa1 Trading Limited ('UAE Exporter'), UAE

through the Appeilant associated enterprise M/s. SHV Gas Supply & Risk

Management, Singapore ('SRM').

2.1 Under the CEPA signed between India and the UAE as notilied vide

Notification No. 22 /2O22-Customs dated 3O.04.2022 ('CEPA Notification'),

the imported goods are eligible for duty exemption. These imported goods

are listed in Table I of the CEPA Notifrcation, providing exemption when

imported into India from UAE, from the whole of Basic Customs Duty

(BCD'). As per Notifrcation No. 39 12O22-Customs (N.T.) dated3O.O4.2022

the rules under CEPA i.e., Customs Tariff (Determination of Origin of

Goods under the Comprehensive Economic Partnership Agreement

between India and the United Arab Emirates) Rules, 2022 I"CEPA Rules")

have been notified.

2.2 Rule 21 (1) to the CEPA Rules provides that one of the conditions

for claiming the preferential benefit is that the importer should be in

possession of Certilicate of Origin ('COO') at the time of importation.

However, the Appellant was unable to present the COO from the UAE on

account of delay in receipt of such COO from SRM Singapore. Due to the

absence of the COO, the Appellant paid the entire customs duties as per

the provisions under Section 18 of the Customs Act, 1962. Following this,

the impugned BOE were provisiona,lly assessed, and the Out of Charge

(OOC) copy was issued, allowing the goods to be cleared for import.

Subsequent to obtaining the COO from SRM Singapore, the Appellant filed

an application vide letter dated O5.O4.2O24 with the Assistant

Commissioner, Customs House, Porbandar for reconsideration of the duty

benefrt at the time of frnal assessment. This appiication was made to

ensure that the customs duties paid earlier could. .p5 rg3l1essed based on

s/49-470/CUS/JMN I 2024 -25
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the availability of the COO, which would validate the claim for preferential

duty treatment.

2.3 In response the adjudicating authority vide letter dated 21 May

2024, denied the duty benefit, noting that the final assessment was already

completed on 15.02.2024 and upheld the order of provisional assessment.

Additionally mentioned that the Company failed to provide any

documentary evidence to support its claim for benefits under CEPA prior to

the finalization. Considering the final assessment of the BOE without

providing the appellant with an opportunity to provide additional

information, the appellant has made an application for refund of excess

duty paid amounting to Rs. 28,61,491 vide letter dated 06/12/2024.

Subsequent to the refund application, the Assistant Commissioner

reviewed the refund application and issued the impugned letter dated

18/12/2024, denying the refund of Rs. 28,61,49L/- to the appellant.

3. Being aggrieved with the denial of refund of duty amounting to Rs.

28,6L ,49l the appellant ftled the present appeal and mainly contended

that;

Benefrt of customs duty exemption cannot be denied on the ground that

it was not claimed at the time of importation. The Appellant wishes to

submit that the preferential benefit under CEPA Noti{ication is a

substantive right of the Appellant, and it cannot be denied merely on the

ground that the preferential benefit of CEPA was not claimed at the time

of import. It is further contended that the Respondent has not accurately

recognized that the benefit of a Notifrcation can be claimed at any time,

even if it was not initially claimed at the time of importation. In a self-

assessment system, it is incumbent upon the Customs department to

extend the benefit of the Notification if it is otherwise applicable,

regardless of whether it was claimed initially or not. The government is

ot permitted to retain any amounts that are not due according to the

The Appellant submits that as mentioned above, the imported goods

eligible for duty exemption as such goods are covered in the CEPA

otification. In the present case, the adjudicating authority have not

\

a
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disputed the eligibility of the imported goods for duty exemption.

Consequently, the exemption benefit must be granted if it is 1egal1y

available, regardless of whether it was claimed at the time of import or

subsequently.

In this regard, the Appellant place reliance on the decision reported in

2OO7 (2O9) EL'f 321 (S.C) in the matter of Share Mcdical Care V/s. UOI,

held that exemption can be claimed even at s lsf6r sraoe

\-/



The Mumbai bench of CESTAT in the case of Commissioner of Customs

(ACC & IMPORT), Mumbai us, Global Vectra Helicorp reported as [2013

(297) ELT 25Ol has held that when exemptiorr is available under two

different headings and all conditions have been fulfilled, the benefit of

exemption which are available to the assessee on the date of import,

cannot be denied on the ground that the said benefrt was not claimed at

the appropriate time.

Further reliance also placed in the case of Unichem Laboratories Ltd.

Versus Collector of Central Excise, Bombay 2OO2 (145l, E.L.T. 502 (S.C)

wherein it was observed that

"denial of benefit of the Notifbotion to the appellant was urlfair. There

can be no doubt that the authoities functioning under this Act mus|

as are in duty bound, protect the interest of the Reuenue bg leuging

and. collecting the dutg in accordance with the lau- no less and also

no more. It i.s no part of their dutg to depriue an a"ssessee of the

benefit auailable to him in law utith a uieu to augment the quantum of

dufu for the benefit of the Reuenue. Theg firust act rea,sonablg and

fairlg."

Therefore, the Appellant wishes to submit that the denia-l of exemption on

the imported goods is unjust and bad in 1aw. Hence, the impugned OIO

should be set aside.

preferential duty trenefits are allowable even if the coo is submitted post

import. The Appellant submits that the preferential duty benefit cannot

be denied merely because the same is not claimed at the time of import

and COO is submitted subsequent to actual import since the same are

submitted. before the Respondent within a period of 12 months from the

date of shipment. This position is supported by the rules outlined under

the CEPA Rules, which accommodate a period of up to 12 months for the

issuance of coo copies by the issuing authority, Relevant extract of the

said rule is specified below:

Rule 15 (11f of the Customs Tariff (Deterrrrination of Origin of

Goods under the Comprehensive Economic Partnership

Agreemerit between India and the United Arab Emirates| Rules,

2o22 I'CEPA Rules'f

"The Certificate of Origin shall be i.ssued pior to, at or within a peiod

of fiue utorking days of the dote of exportation. Howeuer, under

exceptional cases, uthere a Certificate of Origin has not been issued at

the time of exportation or utithin fiue u.orking dags from the date of

shipment due to inuoluntory errors or omissions, or anA other ualid

rea.sons, the Certificate of Origin mag be issued.retrospectiuelg, beaing

s/49-470/CUS/JMN I 2024 -25 Page 6 of 15



the unrds 'TSSLIED RETROSPECTNELY" in box 9 of the Certifrcate of

Origin, with the issuing authoiQ abo recording the reasons in uriting

on the exceptional circumstances due to whtch the certtftcate was

issued retrospecttuelg. The Certtftcate of Origin can be bsued

retrospecttuelg but no longer than twelue months from the date of

shipment"

The CEPA Rules explicitly state that even if there is a delay in issuing the

COO, the preferential duty benefrt can still be claimed within a 12-month

period from the date of shipment. This stipulation implies that the benefit

is designed to be accessible within this timeframe, regardless of minor

delays in document submission. Therefore, the Appellant argues that

denying the benefit due to a delay in furnishing the COO copies would be

inconsistent with the CEPA rules, which allow for such delays and still

ensure that the preferential treatment is available.

Further the CBIC vide Instruction No. 2l / 2O24-Cttstoms dated 16

October 2024 provides for claiming the preferential treatment in cases

where COO was not submitted at the time of import but was submitted

subsequently within the stipulated time period. Relevant para of the said

instruction is provided below.

"2.3.... uthere preferential treatment tuas not claimed or extended at

the tim.e of import, the importer does not lose the right to claim the

beneftt upon subsequent submbsion of a ualid COO utithtn the

stipulated time frame, prouided that authenticitg of COO and product

origin are not disputed."

In light of this provision, the Appellant humbly submits that the

application of the preferential duty benefrt should remain valid and

enforceable as long as the COO copies are provided within the stipulated

l2-month period. This interpretation aligns with the intended flexibility

of the CEPA Rules, which aim to facilitate trade and ensure that minor

administrative delays do not result in a forfeiture of the benefits granted

under the agreement. In the present case, the original BOEs were filed on

27 September 2023 and the COO was submitted to the department by

the Appellant on April 24, 2024, which is well within the time limit of 12

months as discussed above. Further, the COO also mentions that it has

been issued retrospectively.

ce in this regard is placed on the judgment of the Hon'ble

a

!

+
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Allahabad High Court in the case of Principal Commissioner, Noida vs.

Samsung India Electronics Pvt. Ltd. 2018 (361) E.L.T. 5O5 (Atl.). In this

case, the High Court rejected the appeal filed by the Revenue laying down

that certificate of origin issued subsequently with retrospective effect



would cover the shipment of the goods imported prior to the issuance of

the certificate.

Additionally, Rule 21(3) of the CEPA Rules specifies that if excess duties

are paid due to a product not initially receiving preferential treatment, a

refund can be claimed for those excess duties. This rule indirectly

suggests that the preferential duty benefrt can still be accessed by

claiming a refund for aly overpaid duties, even if the benefit was not

granted at the time of import. Therefore, this provision supports the

argument that the duty benefit remains available and can be adjusted

later through such refund mechanisms. The relevant excerpt from Rule

21(3) is provided below:

"Dach Partg shatt, in accordance uith its laws, prouide that uhere a

product u-tould haue qualified as an originating product when it was

imported into the territory of that Partg, the importer of the product

mag, utithin a period specified bg the laus of the importiTlS PartA,

applg for a refund of ang excess duties paid as a result of the

product not hauing been occorded preferential treatment"

Hence, it is submitted that the imported goods are rightly eligible for the

preferential duty treatment and the Appellant's application for

assessment considering the duty benelit should be allowed.

The final assessment made is in violation of regulations stipulated under

Customs (Finalisation of Provisional Assessment) Regulations, 2018' The

Appellant submits that the final assessment carried out by the

adjudicating authority contravenes the requirements set forth in the

Customs (Finalisation of Provisional Assessment) Regulations, 2018'

These regulations stipulate that when a provisional assessment is

confirmed by the proper officer, the officer must complete the final

assessment only after obtaining conlirmation of acceptance from the

importer or exporter on record. Additionally, the officer is required to

inform the importer or exporter in writing of the date when the

finalization has occurred. The pertinent regulation is detailed as follows:

Regulation 6(41 of the Customs (tinatisation of Provisional

Assessment) Regulations, 2018 states.

"Where the final assessment confirms the prouisional assessmenf,

the proper officer shatt finali.se the same after a.scertaining the

acceptance of such finalization from the importer or the exporter on

record. and infonn the importer or exporter in witing of the date of

such finalization. "

In the present case, the adjudicating authority has failed to seek and

confirm the acceptance of finalization from the Appellant, which is a clear

breach of the aforementioned regulation. ffris..-elersistt indicates that the

r'?:
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final assessment was conducted in disregard of the procedural

requirements mandated by the regulations, rendering the assessment

contraql to the prescribed legal framework. Consequently, the Appellant

humbly requests that the final assessment should be deemed invalid due

to this non-compliance with essentia,l procedures.

The final assessment is in violation of the principles of natural justice.

The adjudicating authority has violated the principles of natural justice

by completing the final assessment without giving the Appellant an

opportunit5r of hearing. There has been no communication from the

department to the Appellant before conclusion of the frnal assessment

with denial of preferential duty benelit.

Reliance in this regard is placed on the judgment of the of the Bombay

High Court in the case of ZUARI AGRO CHEMICALS LIMITED VERSUS

UNION OF INDIA AND OTHERS held that principles of natural justice to

be followed in cases where provisionally assessed Bills of entry are being

fina1ly assessed differently from that claimed by the importer. Further

also held that a speaking order is necessary wherever the Bills of entry

are frnally assessed differently from that claimed by the importer.

In 'HDFC Bank Limited V. Union of India' - 2008 (7) TMI 602 - KERALA

HIGH COURT the court held that where an assessee objects to the

assessment being made contrary to his c1aim, the Assessing Officer is

obliged to issue a speaking order in terms of Section 17(5) of the Customs

Act. It is only on passing of the speaking order that the period for filing

appeal under Section 128 of the Act commences.

The Supreme Court, in 'Asst. Commissioner, Commercial Tax

Department V. Shukla & Brothers, Bombay' 2O1O (4\ TMI 139 -

SUPREME COURT OF INDIA has observed that reasons are the soul of

orders. Non recording of reasons could lead to duel infirmities, firstly it

may cause prejudice to the affected part5r and secondly more particularly,

hamper the proper administration of justice. These principles are not

only applicable to administrative or executive actions, but they apply

with equal force and, in fact, with a greater degree of precision to judicial

pronouncements.

In conclusion, the impugned OIO issued by the Respondent is legally

unsound due to a violation of the principles of natural justice. The

Appellant was deprived of the opportunity to be heard and was not

provided with prior notice regarding the denial of preferential duty

benefits. Therefore, the Appellant request that the final assessment be

revoked and that the Appellant be alforded a proper hearing in

accordance with legal standards.

a
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4. Shri Ashwani Pahwa, Authorised Representative, appeared for

personal hearing in virtual mode on 29.01.2026 on behalf of the appellant.

He reiterated the submissions made in the appeal memorandum. He

during personal hearing further submitted that no communication or

opportunity was provided to the Appellant prior to the Iinalization of the

Bill of Entry. Further, the refund application frled by the Appellant was

rejected solely on the ground that the benefit under CEPA was not claimed

at the time of import. In this regard, it is submitted that the adjudicating

authority has failed to comply with the procedural requirements prescribed

under the Customs Act, \962, read with the Customs (Finalization of

Provisional Assessment) Regulations, 2018, which mandate due process

prior to the frnalization of provisional assessments. He further draws

attention to CBIC Instruction No. 2l l2O2a dated 16 October 2024, w}:eteirr

it has been categorically clarilied at Paragraph 2.3 tlnat where preferential

treatment was not claimed or extended at the time of import, the importer

does not forfeit the right to subsequently claim such benefrt upon

submission of a valid Certifrcate of Origin (COO)' In view of the above

submissions, he prays that this Hon'ble Appellate Authority may be

pleased to remand the matter to the adjudicaUng authority for fresh

consideration and revision of the Bill of Entry, after duly examining the

COO and extending the concessional benefit available under CEPA in

accordance with law.

5. I have carefully examined the records of the case, the grounds of

appeal, and the sttbmissions made by the appellant during the course of

personal hearing.

5.1 It is observed that the Appellant have imported the products

Butane (HSN 27111300) as well as Propane (HSN -27111200) (collectively

referred to hereinafter as 'the imported goods) from ADNOC Global Trading

Limited ('UAE Exporter'), UAE through the Appellant associated enterprise

M/s. SHV Gas Supply & Risk Management, Singapore ('SRM'). Under the

CEPA signed between India and the UAE as notified vide Notilication No.

2212O22-Clastoms dated 3O.O4.2O22 ('CEPA Notilication'), the imported

goods are eligible for dut5r exemption. These imported goods are listed in

Table I of the CEPA Notification, providing exemption when imported into

India from UAE, from the whole of Basic Customs Duty ('BCD')' As per

Notification No. 39 12o22-Customs (N.T.) dated 30.O4.2022 the rules under

CEPA i.e., Customs Tariff (Deterrrtination of Origin of Goods under the

Comprehensive Economic Partnership Agreement between India and the

United Arab Emirates) Rules, 2022 ('CEPA Rules') havg-been notified. Rule

21 (1) to the CEPA Ruies provides that one of.tht. codditi-bns for claiming

s/49-47 0/CUS/J MN I 2024 -2 s Page 10 of 15
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the preferential benefit is that the importer should be in possession of

Certilicate of Origin ('COO') at the time of importation. However, the

Appellant was unable to present the COO from the UAE on account of

delay in receipt of such COO from SRM Singapore. Due to the absence of

the COO, the Appellant paid the entire customs duties as per the

provisions under Section 18 of the Customs Act, L962. Following this, the

impugned BOE were. provisionally assessed, and the Out of Charge (OOC)

copy was issued, allowing the goods to be cleared for import.

5.2 Subsequent to obtaining the COO from SRM Singapore, the

Appellant filed an application vide letter dated 05.04.2024 with the

Assistant Commissioner, Customs House, Porbandar for reconsideration of

the duty benefrt at the time of final assessment. This application was made

to ensure that the customs duties paid earlier could be reassessed based

on the availability of the COO, which would validate the claim for

preferential dut5r treatment. In response the adjudicating authorit5r vide

letter dated 2l .O5.2O24, denied the duty benefit, noting that the final

assessment was already completed on 15.O2.2024 and upheld the order of

provisional assessment. Additionally mentioned that the Company failed to

provide any documentary evidence to support its claim for benefits under

CEPA prior to the linalization. Considering the final assessment of the BOE

without providing the appellant with an opportunity to provide additional

information, tJle appellant has made an application for. refund of excess

duty paid amounting to Rs. 28,61,491 vide letter dated 06.12.2024.

Subsequent to the refund application, the Assistant Commissioner

reviewed the refund application and issued the Impugned letter dated

18.12.2024, denying the refund of Rs 28,61 ,49L/- clatmed by the

appellant.

5.3 It is observed from the records that final assessment of the subject

Bills of Entry were done on 15.02.2024 and no appeai has been filed

3{It+a .ggainst the finally assessed Bills of Entry. The appellant is challenging

ay of refund. It is settled lawessment made in the Bills of Entry by w

t an assessment made in the Bill of Entry is an appealable order as held

the Hon'ble Supreme Court in the case of ITC Limited v. Commissioner

O19 (368) D.L.T.216 (S.C.). The Hon'ble Supreme Court held that the

revenue, as well as assessee, can prefer an appeal aggrieved by an order of

assessment made in the Bill of Entry and can file an appeal. The Hon'ble

Supreme Court further held that the order of assessment is required to be

followed unless modified before the claim for refund is entertained under

Section 27. The refund proceedings are in the nature of execution for

refunding amount. It is not assessment or re-assessment proceedings at
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ali. The Hon'lcle Supreme Court further held,that while processing a refund

application, re-assessment is not permitted nor conditions of exemption

can be adjudicated. The relevant paras of the decision is reproduced as

under:

4L. It b apparent from proui,sions of refund that it i.s rnore or less in

the nature of execution proceedings. It is not open to the authoitg

uthich processes the refund to make a fresh assessmett on meits and

to correct assessmenf on the basis of mistake or otherui.se.

42. It was contended that no appeal lies against the order of self-

assessmenf. The proui.sians of Section 128 deal uith appeab to the

Commi.ssioner (Appeak). Ang person aggieued bg ang decisian or

order mag appeal to the Commissioner (Appeal,s) within 60 dags. There

i.s a prouision for condonation of delag for another 3O dags. The

proubions of Section 128 are extracted hereunder :

n728. Appeals to [Commissioner (Appeals)]. - 
(1) Ang person

oggieued bg ang decision or order passed under this Act bg an officer

of customs lotuer in rank thon a [Principal Commissioner of Customs or

Commissioner of Customsl mag appeal to the [Commi.ssioner (Appeals)]

[u.ithin sixty dags] from the date of the communication to him of such

decision or order :

[Prouided that the Commissioner (Appeals) may, if he is satisfied that

the appellant uas preuented by sufficient cause from presenting the

appeal within the aforesaid peiod of sixtg dogs, allaw it to be

presented within a further peiod of thirtA daAs.l

l(1A) The Commissioner (Appeab) may, if sufiicient cause is slautn,

at anA stage of heaing of an appeal grant time, from tim.e to title, to

the parties or ang of them and adjourn the hearing of the appeal for

reasons to be recorded in writing :

Prouided that no such adjoumment shall be granted more than three

times to a partA during heaing of the appeal.l

(2) Euery appeo,l under this section shall be in such form and s

uerified in such mdnner a-s maA be specified bg rules made

behalf."

hall be

in this

43. As the order olf selfassess ment i.s nonetheless on *te""inArii' --

ord.er passed under the Act, obuiously it tuould be appealable bg ani"
person aggieued therebg. The expression 'AnA person' is of wider
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amplitude. The reuenqe, as well as assessee, can also prefer an

appeal aggrieued bg an order olf assessment. It is not onlg the order of

re-assessrrlent which is oppeatabte but the prouisions of Section 128

make appealable ang decision or order under the Act including that of

self-assessm.ent. The order o/ sefassessment i.s an order of

assessment as per Section 2(2), as such, it is appealable in case any

person i.s aggieued by it. There is a specific proui.sion made in Section

17 to pa.ss a reasoned/ speaking order in the situation in case on

ueifrcatian, selfassessment i.s not found to be satisfactory, an order of

re-a.ssessment has to be passed under Section 17(4). Section 128 has

not proutd.ed for an appeal agoirst a speaking order but against "ang

order" which is of wide amplitude. The reosoning employed bg the

High Court is that since there i,s no li.s, no speaking order i.s passed, as

such an appeal uould not li.e, is not sustainable in laut, i.s contrary to

what has been held bg thi.s Court in Escorfs (supra).

44. The prouisions under Section 27 cannot be inuoked in the

absence of amendment or modiftcation hauing been made in the bill of

entrg on the bosb of which sefassessment hos been made. In other

words, the order of selfassessment is required to be folloued unless

modifed before the claim for refund is entertained under Section 27.

The refund proceedings are in the nature of execution for refunding

amount, It i.s not assessmenf or re-assessment proceedings at alL

Apart from tha| there are other conditions which are to be satisfied for
claiming exemption, as prouided tn the exemption notification.

Existence of those exigenctes is also to be proued whi.ch cannot be

adjudicated ulithin the scope of prouisions as to refund. While

processing a refund application, re-assessment i-s not permitted nor

conditions of exemption can be adjudicated. Re-assessment is

permitted onlg under Section 17(3)(4) and (5) of the amended

prouisior*. Similar was the position pior to the amendment. It uill

uirhnllg amaunt to an order of assessment or re-assess ment in case

Assistant Commissioner or Deputg Commissioner of Customs tuhi\e

a
.11

with refund application is permitted to adjudicate upon the

issue which cannot be done in the ken of the refund proui.sions

r Section 27. In Hero Cgcles Ltd. u. Union of India - 2009 40

E.L,T. 4 o (Bom.) though the High Court interfered to direct the

entertainment of refund application of the duty paid under the mi,stake

of laut. Hotueuer, it was obserued that amendment to the originol order

of a.ssessment i.s necessary as the relief for a re\und. of claim b not

auatlable as held bg thi.s Court in Piga Blue Industies Ltd. (supra).

nd1.I31

{
,E

+

c)I;
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5.4 It is further observed that Hon'ble Supreme Court in the case of

PRIYA BLUE INDUSTRIES LTD VS COMMISSIONER OF CUSTOMS

(PREVENTIVE) l2OO4 ll72l E.L.T. 145 (S.C.l held that once an Order of

Assessment is passed the duty would be payable as per that order. Unless

that order of assessment has been reviewed under Section 28 andlor

modifred in an Appeal that Order stands. So Iong as the Order of

Assessment stands the duty would be payable as per that Order of

Assessment. A refund claim is not an Appeal proceeding. The Officer

considering the refund claim cannot also review an assessment order. It

was further held that without the Order of Assessment having been

modified in Appeal or reviewed a claim for refund cannot be maintained.

Thus Refund claim contrary to assessment order is not maintainable

without order of assessment having been modified in Appeal or reviewed

under Section 28 of Customs Act, 1962. The relevant paras are as under:

"6. We are unable to accept fhrb submrlssion. Just such a contention

ho,s been negatiued bg this Court in Flock (India)'s case (supra). Once an

Order of Assessment is passed the dutg utould be pagable as per that

order. (Jnless thqt order of a.ssessment has been reui-eued under Section

28 and/ or modified in an Appeal thot Order stands. So lorq as the

Order of Assessment stands the duty utould be pagable as per that

Order of Assessment. A refund claim b not an Appeal proceeding. The

Officer consid.ering o refund claim cannot sit in Appeat ouer an

assessment made by a competent Officer. The Officer consideing the

refund cLaim cannot ako reuiew an assessment order.

8. The unrds "in pursuance of an Order o/Assessment" onlg indicate

the partg/ person who can make a claim for refund. In other uords, they

enable a person uho ha.s paid dutg in pursuance of an Order of

Assessment to claim refund. These unrds do not lead to the conclusian

that uithout the Order of Assessment hauing been modified in Appeal or

reui.eued a claim for refund can be maintained."
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In view of the above, I am of the considered view that the refund claim

filed by the appellant, without challenging the assessment made in the

Bills of Entry, is not legally maintainable. It is a settled position of law

that so long as the assessment order remains unchallenged and in force,

a refund claim seeking to indirectly alter the assessment cannot be

entertained. In the present case, the assessment made in the relevant

Bills of Entry has neither been appealed against nor modified by a

competent authority. Consequenfly, the duty paid pursuant to such

assessment retains its legal character, and the::reft.md claim, in effect,



seeks to circumvent the frnality attached to the assessment. Accordingly,

the appeal {iled against the impugned letter rejecting the refund claim is

itself not maintainable in law and is therefore liable to be rejected.

5.5 It is further observed that the appellant has not raised any specific

ground in the present appeal challenging the rejection of the refund claim.

A careful perusal of the appeal memorandum reveals that all the

contentions advanced therein are directed against the assessment made

in the subject Bills of Entry, rather than against the legality or

correctness of the impugned letter rejecting the refund. In the absence of

any substantive ground assailing the rejection of the refund claim, the

impugned decision remains effectively uncontested. Accordingly, the

appeal, being devoid of any challenge to the rejection of refund, is liable to

be rejected as such.

6. In view of the foregoing discussion, the appeal filed by the appellant

is rejected.
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(i) M/s SHV Enerry Private Limited,
Post Box No. 5O, Jawahar Vi11age,

Porbandar, Gujarat - 360575

Co to:

.,VTh. Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Principal Commissioner of Customs, Customs (Prev), Jamnagar'

3. The Deputy/Assistant Commissioner of Customs, Customs House,

Porbandar.
4. Guard File.
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