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OFFICE OF THE PRINCIPAL COMMISSIONER OF
CUSTOMS,
CUSTOM HOUSE: MUNDRA, KUTCH e
MUNDRA PORT& SPL ECONOMIC ZONE, A ore
MUNDRA-370421
Phone No.02838-271165/66/67/68
FAX.No.02838-271169/62

"A. File No. : | GEN/ADJ/COMM/273/2022-Adjn-O/o Pr. Commr- |
Cus-Mundra

'B. Order-in-Original No. | : | MUN-CUSTM-000-COM-10-24-25

C. Passed by : | K. Engineer,
: Principal Commissioner of Customs,
' Customs House, AP & SEZ, Mundra.
'D. Date of order and - 1709.05.2024.
Date of issue ' 09.05.2024.

E. SCN No. & Date : | SCN NO. GEN/ADJ/COMM)/273/2022-Adjn, dated |
| 12.05.2023.

F. Noticee(s) / Party/ : | M/s Bhagvan Shri Strips Private Limited (IEC-
Importer ' 0513066454), having office at A-26, 27A, Adarsh
Society, Gate No-4, ITI Circle, Jodhpur, Rajasthan;
| and others.

"G. DIN : | 20240571MO000000F31E
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This Order - in - Original is granted to the concerned free of charge.

2. gt B3 e 39 et MR | gy ? o a8 91 Yoo ot Frommactt 1982 &
| 6(1) F w1y ufda dm Yoo w1962 T URT 120A(1) F idfd v
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Any person aggrieved by this Order - in - Original may file an appeal under
Section 129 A (1) (a) of Customs Act, 1962 read with Rule 6 (1) of the Customs
(Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

“H%q IATE TT ATHT Y[eh 3R Farer dieity wiitrewor, ufis wiba dis, o
IR, gguTe Wad, Hysh dta s, iR e & o, fifr oive sifftes,
SAEHGIEIG-380 004” “Customs Excise & Service Tax Appellate Tribunal,
West Zonal Bench, 27¢ floor, Bahumali Bhavan, Manjushri Mill

Compound, Near Girdharnagar Bridge, Girdharnagar PO, Ahmedabad
380 004.”

3. I U T8 SIS WA &1 feAis Y diF Arg & HIR arfed &1 ot 91yl

Appeal shall be filed within three months from the date of communication of

this order. ?JEL
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Appeal should be dccminpanied by a fee of Rs. 1000/~ in cases where duty,
interest, fine or penalty demanded is Rs. 5 lakh {(Rupees Five lakh) or less,

Rs. 5000/ - in cases whi_ﬁre duty, interest, fine or penalty demanded is more
than Rs. 5 lakh {Rupeeq Five lakh) but iess than Rs.50 lakh (Rupees Fifty
lakhs) and Rs.10,000%- in cases where duty, interest, fine or penalty
demanded is more thar Rs. 50 lakhs (Rupees Fifty lakhs). This fee shall be
paid through Bank Dr.aiﬂ_ in favour of the Assistant Registrar of the bench of
the Tribunal trawn on ajbranch of any nationalized bank located at the place
where the Bench is situated.

w%mw%eﬁﬁm%ma; FH P HiE TR T4 g9s
mﬂwmﬁuﬁmsﬁ&@@ﬂ 1, TATEY Yok SYFGH, 1870 & HEH-6 &
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The appeal should beeir Court Fee Stamp of Rs.5/- under Court Fee Act
whereas the copy of this order attached with the appeal should bear a Court
Fee stamp of Rs.0.50 [F1fty paisa only) as prescribed under Schedule-I, Iiem
6 of the Court Fees F!.Ct! 1870.

Ui 9 & ATy Y/ @;Wﬁ%wmmwmmaﬂ%ﬁi
Proof of payment of dutyf fine,f’penalty etc. should be attached with the
appeal memo.3UId mﬁl,‘ri P T, SRS (3 99, 1982 3R CESTAT

@l Frem, 1982 T TGt # e R o AR

While submitting the appeal, the Customs (Appeals} Rules, 1982 and the
CESTAT (Procedure) RL:L es 1982 should be adhered to in all respects.
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An appeal against this Ofder shall lie before the Tribunal on payment of 7.5%
of the duty demanded |where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute,
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1. FACTS OF THE CASE IN BRIEF:

M/s Bhagvan Shri Strips Private Limited (IEC-0513066454) having
office at B-56, Wazirpur Industrial Area, Wazirpur Delhi-110052 (hereinafter
referred to as ‘M/s BSSPL’ for the sake of brevity] engaged in trading of Cold
Rolled Stainless Sleel Coils and Stainless Steel Circles. 'M/s BSSPL’ is having
branch officefgo-down at 39, GVMM, Odhav Road, Odhav, Ahmedabad, Gujarai-
382415. ‘M/s BSSPL’ imports Cold Rolled Stainless Stee]l Coils and Stainless
Steel Circles from overseas suppliers based in China, Indonesia and Malaysia.

1.2, The Flat-Rolled products of Stainless Steel falling under CTH 7219/7220,
attracts Basic Customs duiy @7.5%, Surcharge on Customs duty @ 10%, IGST
@ 18% and countervailing duty @18.95% on landed value of goods imported into
India from People’s Republic of China, imposed vide Notification No., 1/2017-
Customs (CVD) dtd. 07.09.2017.

1.3. The Directorate of Revenue Intelligence, Zonal Unit, Ahmedabad
(hereinafter referred to as DRI collected Intelligence that ‘M/s BSSPL’ were
importing the goods namely ‘Cold Rolled Stainless Steel Coils’ by mis-classiflying
the same under CTH 72209022 and wrongly availing the benefit under
Notification no. 50/2018-Customs dated 30.06.2018. As per the Notification no.
50/2018-Customs dated 30.06.2018, there is “Extent of tariff concession (¢5%
percentage of applied rate of duty)” on the goods of Nickel Chromium Austenitic
Type falling under CTH 72209022, ‘M/s BSSPL’ tmported the goods viz. Cold
Rolled Stainless Steel Coils, which were not Nickel Chromium Austenitic Type,
classifiable under CTH 72209022 but to avail the benefit under Notification no.
50/2018-Custormns dated 30.06.2018, they wrongly classified the imported goods
under CTH 72209022 instead of CTH 72209090,

1.4 Intelligence further indicated that M/s BSSPL’ is importing “Cold Rolled
Stainless Steel Coils Grade J3" which contained more percentage of Chromiurm.
The J3 grade {200 series) of Stainless Steel Coils was developed by Indian
Stainless Steel manufaciurers, which is similar to the grade 201 i.e. international
grade. Later, Chinese manufacturers also started manufacturing J3 grade which
is equal to grade 201. J3 Grade is a chromium-manganese austenitic stainless
steel with moderate amounis of copper, nickel and nitrogen. Balancing of the
alloying elernents produces an austenitic structure in the annealed condition.

1.5. As per Wikipedia, there are two subgroups o austenitic stainless steel.
The 300 series stainless steels achieve their austenitic structure primarily by a
nickel addition, while 200 series stainless steels substitute manganese and
nitrogen for nickel, though there is still 2 small amount of nickel content. Thus,
the stainless stecls, that does not contain maximum substitute of nickel does not:
falls under the category of Nickel chromium gustenitic type and therefore is not
classified under CTH 72209022, which specifies that the Flat Rolled products of
stainless steel of width of less than 600MM of Nickel chromiuvm austenitic (ype
falls umder CTH 72209022,

1.6. Acting on the aforesaid intelligence enquiry was initiated against ‘M/s
BSSPL. Summons were issued to Shri Mohan Jain, Director of ‘M /s BSSPL’ to
produce all the documents related to goods imported under CTH 7219/7220
along with details of sales of goods and GST Returns. In response, ‘M /s BSSPL/
vide letter dated 07.04.2021, produced copies of import doecuments viz. Bills of
Entry, Commercial invoices, packing list, Mill Test certificate/ Inspection
Certificate-Test Certificate, Country of origin certificates and Bills of Landing etc.

Page 3 of 71




|
El Mo GEN/ADY fCOMM/ 273 /2022-Adin-0/o Pr. Commr- Cu&—Muner_
DIN -20E4057 IMODO0000F31E

2. SCRUTINY OF RECORDS/DOCUMENTS

2.1. During preliminary Iscmtin}r of the documents produced by ‘M/s BSSPL’-',
it appears that ¥ /s BSSPL}has imported Stainless Steel Cold Rolled Coils Grade
J3 under CTH 72209022 from China and has availed benelit under Notlﬁcatmnl
no. 50/2018-Customs date!d 30.06.2018 i.e. availed concession benefit of 45”/]
of the BCD during the perl'md from January2019 to March™021. Further, ori
scrutiny of the Mill Testcertificates/Test certificates-Inspection Cerlificates
issued by the overseas suppliers, it appears that ‘M/s BSSPL’ had imported
Stainless Steel Cold Rolled|Coils Grade J3, which contains more percentage of
Chromium and Magnesmm instead of Chromium & Nickel. Thus it appears that
Stainless Steel Cold Rolled Coils Grade J3 imported by ‘M/s BSSPL’ does not
meet the standards of Nlckel Chromium Austenitic type coils and the said goods
does not falls nnder the CTH 72209022 in the category of Nickel Chromium
Aunstenitic Type. Thus, it alppears that ‘M/s BSSPL’ had wrongly classified the
goods under CTH 7 2209022 to avail benefit of Notification no. 50/2018-Customs
dated 30.06.2018. It was fel that statement of Customs brokers/ clearing agents,

who arranged the clea:anci%! of goods were to be recorded with regards to these
documents. Accordingly, || investigation was extended to the clearing
agents/Customs Brokers, who had arranged the clearance of imported goods.

2.2. The import decuuments related to goods cleared under CTH 72209022 were
called from the respectivel CHAs/Customs Brokers. The statements of ’chei
responsible persons of the following CHA firms & Customs Brokers were
recorded under Section ms! of Customs Act, 1962;

8. | Name of Pmpneturfhuthorlzecl Slgnatnry of Dt of RUD No.
No. | CHA/Customs Erckcr Statement
1 | Shri Jitender Kumayr, Proprietor of M/s. Shri| 16.07.2021 | RUD-02
Balaji Logistics
2 | Shri Deepak Sawlani" Authoerized signatory and { 13.12.2021 | RUD-03
G-card holder of M’; s R R Logistics and M/s.
Shivam Clearing Agency (Mumbai) Pvt Lid
3 | Shri Devendra N Tha_kker Proprietor and F-| 13.01.2022 1 RUD-04
card of M/ s, Maffi ok fLoglstlcs
4 | 8hri Rajesh Balan!il\lalr, G-card Holder and | 17.01.2022 | RUD-DS
authorized person ofjM/s. Kashish Impex
5 |Shri Bharat Malik, [Authorized Signatory and | 17.01.2022 | RUD-06 |
Senior Manager of Mi.-" s. Image Cargo Movers

%.3. The above responsible persons of Customs House Agent/Customs Broker
have categorically stated thlat they have cleared Cold Rolled Stainless Steel Coils
Grade J3 under CTH TZE@QUEZ under the description of ‘Nickel Chromium
Austenitic Type’ by avaﬂm!g the benefit of Notification no. 50/2018-Customs
dated 30.06.2018, 1mpnrted by M/s BSSPL’' [rom China. They stated that
technically they were not aware of the Nickel Chromium Austenitic Type Steels
but they filed the Biils of Entry under CTH 72209022 under the deseription of
‘Nickel Chromiuim Austemhc Type’ on behalf of the Importer, after the receipt of

checklist, finalized by the Filr:t'.t;.".*Ctr'i:f':r. They further stated that as per Mill Test

Certificate {Test Certificate;Inspection Certificate, Cold Rolled Stainless Steel
Coils Grade J3 imported bj,r“‘M /s BSSPL’ contains more percentage of chromium
and magnesium instead of Chmmmm & nickel. They pernsed the printout taken
from  https://en. w:kmedm org/wild fAustenitic stainless steel  titled  as
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Austenitic stainless steel and understand that as per the Wikipedia, there are
two subgroups of austenitic stainless sieel, The 300 series stainless steels
achieve their austenitic structure primarily by a nickel addition, while 200 series
stainless steels substiiie manganese and nitrogen lor nickel, though there is
still a small nickel content therein. Therefore, the siainless sieels, which do not
contain maximinn substitute of nickel, do not {all under the category of Nickel
chromium austenitic type, and therefore the product cannot be classified under
CTH 72209022, which clearly specifies that Flat Rolled products of stainless
steel, of width of less than 600MM of Nickel chromium austenitic type falls under
CTH 72200022. They admitied that as per the Mill Test Certificates/Test
Certiftcate-Inspection Certificate and print out of Wikipedia of Austenitic
stainless steel, goods imported by ‘M/s BSSPL’ do not meet the standards of
Nickel Chromium Austenitic type coils and the said goods do not fall under the
CTH 72209022 in the cafegory of Nickel Chromium Austenitic Type; that they
have wrongly classified the goods imported by ‘M/ s BSSPL' under CTH 72200022
and availed benefit of Notification no. 50/2018-Customs dated 30.06.2018. The
gist of their statements are given below for ease of reference:

2.4 Statermnent of S8hri Jitender Kumar, Propriefor of M/s Shri Balaji Logistics
{Customs broker) was recorded under Section 108 of the Customs Act, 1962 on
16.07,.2021, wherein he inter-alia stated that;

» He was responsible for all work related to custom clearance of import and
export of goods in the name of M/s Shri Balaji Logistics; that they filed Bill
of Entry on behalf of the Importers after the reccipt of checklist, finalized by
the importers. He stated that on the basis of documents received from the
importers, they advised the client for availment of any exemption viz.
Notification No. 50/2018 dated 30th June, 2018, payment of Custom duty,
G3T and other Anti-dumping duties and CVD applicable as per Customs
Tariff [CTH).

+ He perused the Bill of Entry No, 2483243 dated 24 /01 /2021 filed on behaif
of M/s. Bhagvan Shri Strips Pvt Ltd., for the clearance of goods declared as
Stainless Steel Cold Rolled Coils Ex Stack Grade-J3 under CTH 72209022
under the description of Nickel Chromium Ausienitic Type’. He further
perused the Test Certificate-Inspection Certificate no. 21002-TC dated
11.01.2021 issued by M/s. Shenzhen Jinminghui Industry and Trading Co.
Lid,, China for the goods imported under BE No. 2483243 dated
2470172021, which has description of goods i.e. Stainless Steel Cold Rolled
Coils and stated that as per the Test Certificate-Inspection Certificate the
coils contain less than 1.0 % of Nickel and less than 14% chromium.

« He perused the printout taken from hitps://en.wikipedia.org/wiki/
Austenitic_stainless steel titled as Austenitic stainless steel and
understood that the stainless steels, which do net contain maximum
substitute of nickel, do not falls under the category of Nickel chromium
austenitic type, and therefore the product cannot be classified under CTH
72209022. He agreed that after going through all the contents of Wikipedia
and the Mill Test certificates/Test certificates/Inspection Certificates, the
coils imported by M/s Bhagvan Shri Strips Pvt Ltd. would not fall under
nickel chromium Austenitic type steels under CTH 72209022 as Nickel is
replaced by the Manganese in 200 series 88 ceils and the benefit under
Notification no. 50/2018-Customs dated 20.06.2018 was not applicable on
this product.
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2.5 Statemment of Shri I:'."?epak Sawlani, Authorized signatory and G-card
holder of M/s R R Lngist::;cs & and M/s. Shivam Clearing Agency (Mumbai)
Pvt Ltd (Customs brokers) was recorded under Section 108 of the Customs Act]
1962 on 13,12.2021, wherein he inter-alia stated that:

« He was G-card holder Iand Authorized signatory of M/s R R Logistics and]
M/s. Shivam le:armg Agency (Mumbai) Pvt. Lid; that he has been
guthorized by Shri Sutidar Raman of M /3 R. R. Logistics and Shri Sanioshl
Mange ol M/s. Shivaml Clearing Agency (Mumbai) Pvt. Ltd to give statement
on behalf of their respective firms and produced Authorisation letters; that
he was responsible foriail the clearance of import and exportin the name of
M/s. Shivam Clearing hgency (Mumbai) Pvt. Ltd for the period June 2017
to June 2019 and fromJune 2019 {o till date in M/s. R R Logistics.

« He perused the Bill of flEntij? No., 4068887 dated 15/07 /2019 filed by M/s.
R R Logistics on behalf of M/s. Bhagvan Shri Strips Pvt Ltd., for the
clearance of goods dea:ilarecl as Stainless Steel Cold Rolled Coils Eb{ stock
Grade-J3 under CTH FZQDQDEE and stated that they filed the BE lmder
CTH 72209022 by declanng the description of goods as Nickel Chromium
Austenitic Type’. Hejjfurther perused the Test Certificate-Inspection
Certificate no. 19131:TC dated 24.06.2019 issued by M/s. Shenzhen
Jinminghui Industry and Trading Co. Lid., China for the goods unported
under BE No, 406988? dated 15/07 /2019 and stated that as per the Test
Certificate- Inspection Lert_ﬂ" cate the coils contain less than 0.85 % of Nickel.
and less than 12.52% chromium.

*» He perused the Ci:!:-unﬁ'y of Origin certificate bearing Sr. No.
CCPIT70001 IQDIDSSSI(? dated 26.06.2019 for the BE No. 4069887 dated
15/07 /2019 filed by M/s. R R Logistics on behalf of M/s. Bhagvan Shri
Strips Pvt Ltd. and stated that in the CCO, the name of supplier i.e. M/s
Comet International w}a{s mentioned as nonparty operator, which was other
than the original mantifactarer of the goods and country. He also perused
the notes on backside Gf the country of origin certificate in Box 1, wherein
it was clearly mentionedd that goods consigned from “the name must be the
same as the exporter described in the Invoice” and agreed that in their case
the name in the Country of Origin Certificate Box No. 1 and the name of
exporter in the invoice|was not the same.

» He perused the Bill of Entry No. 2159633 dated 22/02/2019 filed by M/s.
Shivam Clearing Agenty (Mumbai) Ltd on behalf of M/s. Bhagvan Shri
Strips Pvt Ltd., for thelclearance of goods declared as Cold Rolled Stainless
Steel Coils Ex stock G]éadc J3 under CTH 72209022 and stated that they
filed the BE under CTI—I 72209022 by declaring the description of goods as
‘Nickel Chromium Aué:ltenltlc Type’. He further perused Test Certificate-
Inspection Certilicale 1!10 HXL-CMTZ-18156TC dated 04.02.2019 issued by
M/s. Shenzhen Jm.tmr]ghm Industry and Trading Co. Ltd., China for the
goods imported under! BE No. 2159633 dated 22/02/2019 and stated that
as per the Test CEl’tlﬁCi‘ElltE Inspection Certificate the coils contain less than
1.22 % of Nickel and lebs than 13.2% chromium,

©SHe perused the Country of Origin certificate bearing Sr. No. |

CCPITTDODIIQDDQ*#SD‘& dated 06.02.2019 for the BE No. 2159633 dated
2270272019 filed by M,ﬂ' ¢. Shivam Clearing Agency (Mumbai) Ltd on behalf
of M/s. Bhagvan Shri Stnps Pvt. Ltd. and stated that in the CCQO, the name
of supplier fe. M/s Cnmet International was mentioned as nonparty
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operator, which was other than the original manufacturer of the goods and
country. He also perused the notes on backside of the country of origin
certificate in Box 1, wherein it was clearly mentioned that goods consigned
from “the name must be the same as the exporter described in the invoice”
and agreed that in their case the name in the Country of Origin Certificate
Box No. 1 and the name of exporter in the inveice was not the same.

'3%1‘[6 agreed that after going through all the contents of Wikipedia and the
Test certificate-Inspection Certificates, the coils imported by M/s. Bhagvan
Shri Strips Pvt. Lid. would not fall under nickel chromium Austenitic type
steels under CTH 72209022 as Nickel is replaced by the Manganese in 200
series 33 coils and the benefit of Notification no. 50/2018-Customs daied
30.00.2018 was not applicable on this preduct; that they have filed 05 BEs
on behalf of M/fs. Bhagvan Shri Strips Pvt. Ltd. in which benefit of
Notification no. o0/2018-Customs dated 30.06.2018 has been claimed by
the importer which was not applicable to them.

» He stated that being a company in the business of import and export in the
capacity of a CHA, he was fully aware of the provisions of Customs Broker
Licensing Regulations, 2018 and Customs Act, 1962; that being a Custom
House Agent/Broker, as per the provisions of CBLR, 2018, they were abide
by Regulation 10 of CBLR, 2018 and it was their prime duty to inform the
department regarding any malpractice in the import consignments which
they were handling.

2.6 Statement of Shri Devendra N Thakker, Proprietor and F-card of M{s.
Maffick Logistics (Customs broker] was recorded under Section 108 of the
Customns Act, 1962 on 13.01.2022, wherein he infer-alia siated that:

e He was Proprietor and F-card of M/s. Maffick Logistics; that he was
responsible for all day to day work of the company and overall work related
to custom clearance of import and export of goods in the name of M/s,
Maffick Logistics; that they had filed three Bills of entry lor M/s. Bhagvan
Shri Strips Pvi. Lid. in which benefit of Notification 50/2018-Customs dated
30.06.2018 has been claimed by the importer.

e« He perused the Bill of Entry Ne., 8665487 dated 16/01 /2019 filed on behalf
of M/s. Bhagvan Shri Strips Pvt. Ltd., for the clearance of goods deciared
as Stainless Steel Cold Rolled Coils Ex stock Grade-J3 under CTH
72209022 and staled that the Country of Origin certificate No.
CCPIT70001180383275 dated 19.12.2018 having CTH 722090 upto six
digits so they filed the Bill of Entry under CTH 72202022 under the
description of Nickel Chromium Austenitic Type’. He further perused the
Test Certificate-Inspection Certificate no HXL-CMTSZ-18111C dated
19.12.2018 issued by M/s. Shenzhen Jinminghui Industry and Trading Co.
Ltd., China for the goods imported under BE No. 9605487 dated
16/01/2019, which has description of goods i.e. Stainless Steel Cold Rolled
Coil Ex stock Grade-J3 and stated that as per the Test Certificate-Inspection
Certiflicate the coils contain less than 1.12 % of Nickel and less than 13.2%
chromiwm and the percentage of Manganese was equal to 9.52; that the
percentage of nickel and chromium was less than the percentage of
manganese and chromium.

o %I—Ie agreed that after going through ail the contents of Wikipedia and the
Test certificate-Inspection Certificates, the coils impoerted by M/s. Bhagvan
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Shri Strips Pvt. Ltd. l«r}uld not fall under nickel chromium Austenitic type
steels under CTH ?QEIE}Q{IQE as Nickel is replaced by the Manganese in 200
series S8 coils and the benefit of Notification no. 50/2018-Customs dated
30.06.2018 was not al plicable on this product.

He stated that being e! compeny in the business of import and export in the
capacity of a CHA, hel as fully aware of the provisions of Customs Broker
Licensing Reg‘ulations 2018 and Customs Act, 1962; that being a Custom
House Agent/Broker, ras per the provisions of CBLR, 2018, they were abide
by Regulation 10 of CBLR, 2018 and it was their prime duty to inform the
department regarding jany malpractice in the import consignments which
they were handling.

2.7 Statement of Shri Rajash Balan Nair, G-card Holder and authorized
person of M/s. Kashish Impex (Customs hroker} was recorded under Section ,
108 of the Customs Act, 1962 a1 17.01.2022, wherein he inter-alia stated that:

»

He was G-card holder a.nr.i Authorized signatory of M/ s, Kashish Impex; that
he has been authonzeﬁd by Shri Rajesh Mehta, Proprietor of M /s, Kashish
Impex and preoduced [Authorization letter dated 11.01.2022; that he was
responsible for dealing with the clients, day to day business activities of the
company and overall Mork related to custom clearance of import and export
goods in the name of M /s. Kashish Impex; that they had filed 63 Bills of
entry for M/s, Bhagva’n Shri Strips Pvt. Lid. in which benefit of Notification
20/2018-Customs dated 30.06.2018 has been claimed by the importer.

He perused the Bill off Entry No. 52306006 dated 03.12.2019 filed on behalfl
of M/s. Bhagvan Shri;ll Sirips Pvt. Ltd., for the clearance of goods declared
as Stainless Steel Cold Rolied Coils Ex stock CGrade-J3 under CTH
72209022 and stated1 that and stated that they filed the BE under CTH
72209022 by dﬂclari:rllg the description of goods as Nickel Chromium
Austenitic Type’, He ft:lirther perused Test Certificate- Inspection Certificate
no. 19249-TC dated {09.11.2019 issued by M/s, Shenzhen Jinminghui
Industry and Trading Iﬂn. Ltd., China for the goods imported under BE No,
9930606 dated (03.12!2019 and stated that as per the Test Certificate-
Inspection Certificate {the coils contain less than 0.9 % of Nickel and less
than 13% chromitum ?511»:1 the percentage of Manganese was equal to 9.5;
that the percentage oflnickel and chromium was less than the percentage
of manganese and chremium.

He perused the Country of Origin certificate No. CCPIT70001190002676
dated 11,11.2019 and stated that said CCO was having CTH 722090 upto
six digits so they ﬁled the Bill of Entry under CTH 72209022 under the
description of ‘Nickel Chrommm Austenitic Type’. Ie further stated that in
the CCO, the name of isupplit‘r i.e. M/s, Comet Internaticnal was mentioned

a5 non-party o peratori

the goods and country

He stated that being a:
capacity of a CHA, he
Licensing Regulations

which was other than the original manufacturer of

company in the business of import and export in the
was fully aware of the provisions of Customs Broker
2018 and Customs Act, 1962; that being a Custom

House Agent/Broker, a8 per the provisions of CBLR, 2018, they were abide
by Regulation 10 of CBLR, 2018 and it was their prime duty to inform the

department regarding
they were handling.

any malpractice in the import consignments which
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2.8 Statement of Shri Bharat Malik, Anthorized Signatory and Senior
Manager of M/s. Image Cargo Movers (Customs broker) was recorded under
Section 108 of the Customs Act, 1962 on 17.01.2022, wherein he inter-alia stated
that:

» He was G-card holder and Authorized signatory of M/s. Image Cargo
Movers; that he has been authorized by Shri Charanjeet Arora, Proprietor
of M/s. Image Cargo Movers and produced Authorisation letter dated
10.01.2022; that he was responsible for dealing with the clients, day to day
business activities of the company and overall work related to custom
clearance of import and export goods in the name of M/s. Image Cargo
Movers; that they had filed 13 Bills of entry for M/s. Bhagvan Shri Sirips
Pvt. Lid. in which benefit of Notification 50/2018-Customs dated
30.06.2018 has been claimed by the importer.

» He perused the Bill of Entry No. 9878575 dated 08.12.2020 filed on behalf
of M/s. Bhagvan Shri Strips Pvt. Ltd., for the clearance of goods declared
as Cold Rolied BStainless Steel Coils Grade-J3 Ex stock under CTE
72209022 and stated that and stated that they filed the BE under CTH
72200022 by declaring the description of goods as Wickel Chromium
Austenitic Type'. He further perused Test Certificate- Inspection Certificate
no, 20358-TC dated 26.10.2020 issued by M/s. Shenzhen Jinminghui
Indusiry and Trading Co. Lid., China for the goods irnported under BE No.
9878575 dated 08.12.2020 and stated that as per the Test Certificate-
Inspection Cerlilicate the coils contain less than 0.9 % of Nickel and less
than 13% chromium and the percentage of Manganese was equal to 9.5;
that the percentage of nickel and chromitm was less than the percentage
of manganese and chromium.

o He perused the Country of Origin certificate No. CCPIT70001201122351
dated 14.11.2020 and stated that said CCO was having CTH 722090 upto
six digits so they filed the Bill of Enfry under CTH 72209022 under the
description of ‘Nickel Chromium Austenitic Type’, He further stated that in
the COQ, the name of supplier i.e. M/s. Comet International was mentioned
as non-party operator which was other than the original manufaciurer of
the goods and country.

» He stated that being a company in the business of import and export in the
capacity of a CHA, he was fully aware of the provisions of Customs Broker
Licensing Regulations, 2018 and Customs Act, 1962; that being a Custom
House Agent/Broker, as per the provisions of CBLR, 2018, they were abide
by Regulation 10 of CBLR, 2018 and it was their prime duty o inform the
department regarding any malpractice in the import consignments which
they were handling.

3. STATEMENTS AND INOUIRY WITH DIRECTOR OF IMPORTING COMPANY

Statements of Shri Mohan Jain, Director of ‘M /s BESPL® were recorded under

Section 108 of the Custorns Act, 1962 on 21.06.2021 & 29.04.2022, wherein he
inter-alia stated that:

3.1 He was one of the director of M/s Bhagvan Shri Strips Private Limited
locking after day to day work related to all the activities like sales, purchase,
import ete.; that M/s Bhagvan Shri Strips Private Limited trading of Stainless
Steel Cold Rolled Coils/Stainless Steel Circle; that they import Stainless Steel
Cold Rolled Coils/Stainless Steel Circle from overseas suppliers viz. M/s. Comet
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International, Hong Kong, :!Mf s Shandong Mengyin Huarun Imp and Exp. Co.
Lid, China and M/s. NING;‘I?D Tierslia Imp and Exp Co Lid. etc. based in China,
Indonesia, Malaysia and Hongkong; that after payment of applicable custom
duty, the goods were sold gut without any manufacturing to various buyers in
domestic market,

3.2 They were importing{Cold Rolled Stainless Steel Coils at through Mundra
port but some consignments have also been imported from ICD Sabarmati, [CD
Dadri and ICD Loni and !fc-r the purpose of clearance they had appointed
Customs House Agent namFl}r M/ s Shri Balaji Logistics, M/s. R R Logistics, M/s,
Shivam Clearing Agency (Mumbai} Pvt. Lid. M/s. Maffick Logistics, M/s. Kashish
Impex, and M/s. lmage Cargo Movers; that he coordinate with the Customs
House Agent for the clearance of the Imported goods; that Custom House Agents
advises them for classification of goods based on the documents and accordingly
they {inalized the classiﬁi(iation of goods, availment of any exemption viz.
Notification No. 50/20 IS-CEE.mtﬂms dated 30th June, 2018, payment of Custom
duty, GST and other Anti-dumping duties and CVD etc.

3.3 He contacted with overseas supplier‘on mobile through WhatsApp & Wechat
for supply of goods; that c-wiarseas suppliers also have agents in Delhi, who took
the purchase order of goods verbally; that they send the amount through hanks;
that No credit limit or time|was given by overseas supplier; that in some cases
100% payment was given in advance and in some cases part payment was given
in advance.

3.4 He stated that Cold Rolled Stainless Steel Coiis and Stainiess Steel Circles
imported by them were used iIn mamifacturing of pipes and utensils; that Cold
Rolled Stainless Stecl Cnilﬁ;lz Stainless Steel Circle were classified under chapter
72. He stated that St:ﬂjﬂﬁass Steel coils more than 600 mm of width were
classified under CTH 7219 ::and Stainless Steel coils less than 600MM of width
were classified under CTH|7220 of Customs Tariff; that they had filed most of
the Bills of Entry for the gﬂaids with description, Cold Rolied Stainless Steel Coils
under CTH 72209022 ‘Nickel Chromium Austenitic Type”.

3.5 He stated that here were (wo types of Stainless Steel coils i.e. HRC (Hot
Rolled Coil) and CRC (Cold|Rolled Coil), The difference between HRC and CRE‘T-
depend on the rolling mechanism, temperature used on it, and CRC was made
from HRC after finishing of it. He stated that the J3 grade (200 series) of CR
Stainless Steel Coils waslideveloped by Jindal Stainless and other Indian
manufacturers and similar to the grade 201 ie, international grade. Later,
Chinese manufacturers alst started manufacturing J3 grade which was equal to
201,

3.6 He perused the Test{Certificate-Inspection Cerlificate no HXL-8ZG2017-
010TC dated 21.05.2017 =i!ssued by M/s. Shenzhen Jinminghui Indusiry &
Trading Co. Ltd., China a(il::nmpan}rhlg the goods supplied under Commercial
Invoice No. 8Z2G2017-010 fiate 21.05.2017 by M/s Great China Alliance Ltd.,
Hong Kong and Test Ccrﬁﬁcat&lnspection Certificate no, 20504-TC dated
28.11.2020 issued by M/ sJ Shenzhen Jinminghni Industry & Trading Co. Lid.,
China accompanying the goods supplied under Commercial Invoice No. CMTSZ-
20504 dated 28.11.2020 by M /s Comet Internationai Lid., Hong Kong. On being
asked, he stated that the goods supplied by the overseas suppliers under above
Commercial Invoices were| purchased by M/s Bhagvan Shri Sirips Private
Limited and as per Test Certificate-Inspection Certificates and Commercial
Inveices, the goods supplied under both the Comrnercial Invoices were similar
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i.e. Cold Rolled Stainless Steel Coils Grade-J3-Ex Stock; that as per both the
Test Ceriificate-Inspection Certificates, the coils contain less than 1.0 % of Nickel
and less than 13% chromium, wherein the Magnesium was around 10 to 12%.

3.7 He perused Bill of Entry No 9964561 dated 05.06.2017 filed by M/s
Bhagvan Shri Strips Private Limited for clearance of goods supplied under
Commercial Invoice No, 82G2017-010 date 21.05.2017 by M/s Great China
Alliance Ltd., Hong Kong and Bill of Entry No. 2010917 dated 18.12.2020 for
clearance of goods supplied under Commercial Invoice No. CMTSZ-20504 dated
28.11.2020 by M/s Comet International Lid., Hong Keng and stated that the
goods supplied by above Commercial Invoices were cleared by M /s Bhagvan Shri
Strips Private Limited by {filling above Bills of Entry by declaring the similar
description of goods as Cold Relled Stainless Sieel Coils Grade-J3 Ex stock in
both the Bills of entry. On heing asked, when the goods supplied by M/s Great
China Alliance Ltd., Hong Kong under Commercial Invoice No. SZ2G2017-010
date 21.05,2017 and goods supplied by M/s Comet International Ltd., Hong
Kong under Commercial Invoice No, CMTSZ-20504 dated 28.11.2020 were
simnilar in quality, than why Bills of entry were filed under different CTHs i.e.
72202090 and 72209022, he stated that Bill of Enfry No 9964561 dated
05.06.2017 was filed prior to issuance of Netification 50/2018-Customs dated
30.06.2018 and Bill of Entry No 2010917 dated 18.12.2020 was filed after
issulance ol Notification 50/2018-Customs dated 30.06.2018. He stated that
prior to issuance of Notification 50/2018-Customs dated 30.06.2018, they were
filling the Bill of Entry under CTH 72202090 but after issnance of Notification
50/2018-Customs dated 30.06.2018, they filed the Bill of Entry by declaring the
goods under category of Nickel Chromium Austenitic Type under CTH 72200022,

3.8 [IHe perused Mill Test Certificate dated 17.01.2021 accompanying the goods
supplied under Commercial Invoice No, 2101CK0030 dated 17.01.2021 and Mill
Test Certificate dated 25.01.2021 accompanying the goods supplied under
Commercial Invoice Na. 2101CK0034 dated 25.01.2021 by M/ s. Ningbo Tierslia
Imp and Exp Co Lid., China. On being asked, he stated that the goods surpplied
by the overseas supplier under above Commercial Invoices were purchased by
M/s Bhagvan Shri Strips Private Limited and as per Mill Test Certificates and
Commercial Invoices, the goods supplied under both the Commercial Invoices
were similar i.e. Cold Rolled Stainless Steel Coils Grade-J3 Ex stock less than
6500 MM; that as per both the Test Certificate-Inspection Certificates, the coils
contain less than 1.0 % of Nickel and less than 14% chromium, wherein the
Magnesium was arcund 10%,

3.9 He perused Bill of Entry No 25Y7519 dated 31.01.2021 filed by M/s
Bhagvan Shri Strips Private Limited for clearance of gonods supplied under
Comrmercial Invoice No. 2101CK0030 dated 17.01.2021 and Bill of Entry No.
2781549 dated 16.02.2021 for clearance of goocds supplied under Commercial
Invoice No. 2101CK0034 dated 25.01.2021 by M/s. Ningbo Tierslia Imp and Exp
Co Ltd., China and stated that the goods supplied by above Commercial Invoices
were cleared by M /s Bhagvan Shri Strips Private Limited by filling above Bills of
Eniry by declaring the similar description of goods as Cold Rolled Stainless Bteel
Coils Grade-J3 Ex stock less than 6500 MM in both the Biils of eniry. On being
asked, when the goods supplied by M/s. Ningbo Tierslia Imp and Exp Co Ltd.,
China under Commercial Invoice No. 2101CKQ030 dated 17.01.2021 &
Commercial Invoice No. 2101CK0D34 dated 25.01.2021 were similar in qualify,
than why Bills of entry were filed under different CTHs ie. 72209022 and
72209090, he stated that Bill of Entry No 2577518 dated 31.01.2021 was filed
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by declaring the goods und'er category of Nickel Chromium Austenitic Type under
CTH 72209022 to get the benefit of Notification 50/2018-Customs dated
30.06.2018; that after DRI enguiry was initiated, they stop filling Bills of entry
under CTH 72209022 and|accordingly, the said Bill of Entry No 2781549 dated
16.02,2021 was filed undmi CTH 72:209090.

3.10 He perused Test Certificate-Inspection Certificate no 20348-TC datéd
22.10.2020 issued by M/s| Shenzhen Jinminghui Industry & Trading Co, Lid.,
China and Country of Osigin No. CCPIT70001201075104 dated 10.11.2020
accompanying the goods supphed under Commercial Invoice No, CMTSZ-20348
dated 22.10.2020 by M /s, ComeL International Ltd., Heng Kong and stated that
as per the Test certificate- ;nspectmn Certificate the coils contain approximately,
0.90% of Nickel, 12.50% of chromium and 9.40% of Manganese. He stated that
Country of Qrigin -::crh_ﬁcate No. CCPIT70001201075104 dated 10.11.2020
issued by the People’s Rep{lbllc: of China for supply of Stainless Steel Cold Rolled
Coils Ex Stock was having CTH 722090, upto six digits only but same were
cleared by M/s Bhagvan |Shr1 Strips Private Limited under Bill of entiy No.
9756760 dated 30,11, 202(;]| by declaring description of goods as ‘Stainless Steel
Cold Rolled Coils Grade-k{? Ex stock’ (a product of Stainless Steel of Nickle
Chromium Austenitic type)junder CTH 72209022,

3.11 He perused Country of Origin No. CCPIT70001201122342 dated
14.11,2020 accnmpanymlg the goods manufactured by M/s. Shenzhen
Jinminghui Indusiry & Tral:hng Co. Ltd., China and supplied under Commercial
Invoice No. CMTSZ-20356)|date 26.10.2020 by M/s Comect International Lid.,
Hong Kong, wherein the name ol supplier i.e. M/s Comet International Ltd., Hong
Kong was mentioned as nenparfy operator which was other than the original
manufacturer i.e. M/s. Shcnzhen Jinminghui Industry & Trading Co, Lid., China
of the goods and country. HE: also perused the notes on backside of the country
of origin certificate, wherein it was clearly mentioned that goods consigned from
“the name must be the san‘il:e as the exporter described in the invoice” and agreed
that in their case the namejin the Country of Origin Certificate Box No. 1 and the
name of exporter in the inveice was not the same,

3.12 He agreed that theiCold Rolled Stainless Steel Coils Grade J3 imported
by them contains more percentage of chromium and magnesium instead of
Chromrium & nickel, which does not contain maximum substitute of nickel, does
not falls under the catego:ry of Nickel chromium sustenitic type, hence the
product does not falls under CTH 72209022, which clearly specify that Flat
Rolled products of StElll’llf':::S steel, of width of less than 600MM of Nickel
chromium austenitic type falls under CTH 72209022, He stated that the Cold
Rolled Stainless Stcel Coils Grade J3 imported by them falls under CTI—I
72209090.

3.13 He perused the |printout taken from htips://en wikipedia.org/wiki
{Austenitic_stainless stee]ltitled as Austenitic stainless steel and stated that as
per the Wikipedia, there wére two subgroups of austenitic stainless steel. The
300 series stainless steels EL::-I:hieve their austenitic structure primarily by a nickel
addition, while 200 series sii:ainless steels substitute manganese and nitrogen for
nickel, though there was stﬂl a small nickel content Austenitic stainless steel.
He stated that afler going through all the contents and Wikipedia it appears that
that the coils imported b}f them would not falls under nickel chromium
Austenitic type steels as Nickel was replaced by the Manganese inn 200 series S5
coils. He stated that the gnnizls Stairless Steel Cold Rolled Coils for use of tubes
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and pipes, Grade- J3 should be classified under CTH 72202090, He stated that
prior to the issuance of Notification No 50/2018-Customs dated 30.06.2018,
they were clasmfymg the gﬂods under CTH 7220209,
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3.15 He perused the printout taken from the webpage ni' ttgs:g g
www.asrninlernatiotial org the literature on the topic ‘Austenitic Stainless Steels’
and stated that it is categorically elaborated that ‘Austenitic Stainless Steels’
grades were best viewed as a continuum with a lower boundary at 16%Cr -6%Ni
and an upper boundary at 19%Cr - 12%Ni. and which represents the range from
minimum to maximum anustenite stability.

3.16 He perused the printout taken from the webpage of M/s. Aalco Metals
Limited, a company registered in England & Wales, the UK's largest independent
multi-metals stockholder and stated that in their official website
https:/ fwww.aalco.co.uk provided the specification sheets for various products
wherein they trade including 200 Series stainless steels. In the Specification
Sheet for 200 Series stainless steels, it was calegorically mentioned that 200
Series stainless steels austenitics were typically used to replace types 304 and
301 as well as Carbon {Chrome-Manganese] Steels mainly for indoor use for low
corrosion applications at room temperature, AISI 201 siainless sieel corresponds
to the specifications of TUNS20100/EN1.4372/J18 SUS 201°. The main features
of 200 SBeries stainless steel were that it has lower nickel than 300 series — with
it being replaced by Manganese; thus lower cost than 300 series; Similar
mechanical & physical properties to 300 series; Similar fabrication performance
to 300 series, including deep-drawing; Non-Magnetic. The specification sheet
categeorically provided the content by weight (%) of the majer alloying elements
and nickel content is not less than 2% and chromium is between 16 1o 13
percent.

3.17 He stated that after going through the contents of websites, htips://
www,aalco.couk, hitps://www.asminternational.org, Mill Test certificate/Test
certificate-Inspection certificate, it appears that that the coils imported by them
would not falls nnder nickel chrominm Austenitic type steels as Nickel was
replaced by Manganese in 200 series 88 coils, He stated that documents received
from the overseas supplier were having CTH up to six digits so they classified
the goods under the description of ‘Nickel Chromium Austenitic Type’ and filed
the Bilis of Entry under CTH 72209022 to claim the benefit of Notification no
502018 dated 30th June, 2018 but as per the literature available on website it
does not fall under category of Nickel Chromium Austenitic Type and the goods
imported by them should have been rightly classified under CTH 72209090 for
Stainless Steel Cold Rolled Coils, Grade-J3 as classified by them prior to the
issuance of Notification No 50/2018 dated 30.06.2018.

4, MODUS OPERANDI ADOPTED FOR EVASION OF CUSTOMS DUTY:

4.1 In view of the evidence and facts discussed in the foregoing paras, it
appears that ‘M/s BS5PL’ was importing the goods namely ‘Cold Rolled Stainless
Steel Coils’ by mis-classifying the same under CTH 72209022 to wrongly avail
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the benefit under Nnﬁﬁcat;IPn no. 50/2018-Customs dated 30.06.2018. As per
the Notification no. 50/2818-Customs dated 30.06.2018 (Sr. No. A734) the
exemplion was available c:rnl}r to the goods falling under CTH 72209021 and
72209022 and not the goods failing under other sub-heading of CTH 72209090,
Shri Mohan Jain, Director of 'M/s BSSPL', in connivance with overseas suppliers
had arranged to import ‘C!:!}Id Rolled Stainless Steel Coils’ by mis-deciaring as
‘Cold Rolled Stainless Steel ICnﬂs of Nickle Chromium Austenitic type’ (a product
of Stainless Steel of Nickle; Chromium Austenitic type) and mis-classifying the
same under CTH 72209022 to evade the applicable Customs duiy by wrongly
availing the benefit of Nntlfilcanon no. 50/2018-Customs dated 30.06.2018.

4.2 In the manner discussed herein above, Shri Mohan Jain, Director of
‘M/s BSSPL/, in connivance with overseas suppliers, had evaded the Customs
duty due to the Govern_miént Exchequer by way of mis-declaring the gn-::ds
imported as ‘product of Stsﬂuﬂcsa Steel of Nickle Chromium Austenitic type’ and
by mis-classiiying the SEI!IIIE under CTH 72209022 to evade the applicable
Custoimns duty.

5. EXEMPTION CONDITIONS:

5.1. As per the N::rtjﬂcatiulril no, 50/2018-Customs dated 30.06.2018, there is
“Extent of tariff cnncessimi{ (45% percentage of applied rate of duty)” on the
certain goods of tariff headilzl:lg mentioned in the notification if imported from the
country listed in APPENDIX [ & APPENDIX II of the said notification from so
much of that portion of thelapplied rate of duty of customs as is specified in the
corresponding entry in thejNotification. Further, as per the provision of said
notification the importerihas to prove to the satisfaction of the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the
case may be, that the goods in respect of which the benefit of this
exemption is claimed arel of the origin of the countries as mentioned in
Appendix I or APPENDM, as the case may be, In accordance with ithe
Customs Tariff (Determinatibn of Origin of Goods under the Bangkok Agreement)
Rules, 1976, published 1n!the notification of the Government of India in the
Department of Revenue and Banking (Revenite Wing) No. 430-Customs, dated

the 13t November, 1976. |

k

5.2. For the purposes of im

|
plementing the Asia-Pacific Trade Agreement Rules,

2006 certain criteria are required to be followed for issuance of Country of Origin

Certificate. As per Notes of
consigned from” the name
invoice, Moireover, the Rules

completing & certificate of origin in “Box 1. Goods
st be the same as the exporter described in the
of Determination of Crigin of Goods under the Asia-

Pacific Trade Agreement, [f?nnerly known as the Bangkok Agreement] Rules,
2006 [Notification No. 94/2006-Cus. (N.T.) dated 31.08.2006 as amended has
no exclusive provision [or accepting a certificate of origin for which invoice is
issued by a non-party.

6. DISCUSSION OF THE EVIDENCES: On scrutiny of documenis viz. Mill Test
Certificates/ Test Certiﬁce'ftc-lnspection Certificates along with Commercial
Invoices, Packing Lists, Eillsl of Lading, Country of Origin Certificates submitted
by M/s BSSPL’ vide Ietter! dated 07.04.2021, it appears that the Mill Test
Certificates/Test Cerhﬁr:ate sInspection Certificates issued by the manufacturer
of goods, the coils contains more percentage of chromium and magnesium
instead of Chromium & nickel, which does not contain maximum substitute of
ntickel, does not falls mder the category of Nickel chromium austenitic type,
hence the product does not falls under CTH 72209022, which clearly specify that
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Flat Rolled products of stainless steel, of width of less than 600MM of Nickel
chromium austenitic type falls under CTH 72209022, Further, as per Country
of Crigin certificate issued by the People’s Republic of China in the name of
importer and name of suppliers based in Hong Kong, who issued the invoices
were mentioned as nonparty operator which were other than the criginal
manufacturer of the goods. Thus, ‘M/s BSSPL’ had wrongly availed the benefit
of Notification no. 50/2018-Customs dated 30.06.2018 by claiming the product
as ‘Nickel chromium austenitic iype’ under Customs Tarlif Heading 72209022
and producing Country of Origin certificates. The mis classification and mis-
declaration of goods was evidenced from the foliowing evidences on record: -

6.1. Two such Test Certificate-Inspection Certificates no. HXL-SZG2017-0107TC
dated 21.05.2017 and no. 20504-TC dated 28.11,2020 were issued by M/s.
Shenzhen Jinminghui Industry & Trading Co. Ltd., China for the goods supphed
under Comimercial Invoice No. SZG2017-010 date 21.05.2017 by M/s Great
China Alliance Ltd., Hong Kong and Commercial Invoice No. CMTSZ-20504
dated 28.11.2020 by M/s Comet International Lid., Hong Kong to ‘M/s BSSPL”.
As per the Test Certificate-Inspection Certificates and Commercial Invoices, it
appears that goods supplied under both the Commercial Invoices were similar
i.e. Cold Rolled Stainless Steel Coils Grade-J3-Ex Stock and as per both the Test
Certificate-Inspection Certificates, the coils contain less than 1.0 % of Nickel
and less than 13% chromium, wherein the Magnesium was around 10 o 12%.,
In order tc provide a view, Test certificate-Inspection Certificate ne. HXL-
85Z{32017-010TC dated 21.05,2017 and Test certificaie-Inspection Certificate no.,
20504-TC dated 28.11.2020 issued by M/s. Shenzhen Jinminghui Indusiry &
Trading Co. Ltd., China are repreduced below:

(i} Test certificate-Inspection Ceriificate no. HXL-SZG2017-010TC dated
21.05.2017:
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(ii) Test certificate-Inspectien Certificate no, 20504-TC dated 28.11.2020 [RUD-
09 :
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The goods supplied by M fslGreat China Affiance Ltd. , Hong Kong to ‘M/s BSSPL’
vide Commercial Invoice Nc- SZG2017-010 date 21.05.2017 accompanying
above Test certificate- Inspecﬂon Certificates No. HXL- HXL-8ZG2017-010TC
dated 21.05.2017 and gmds supplied by M/s Comet International Ltd., Hong
Kong to M/s BSSPL’ vmie Commercial Invoice No. CMTSZ-20504 dated
28.11.2020 accampaﬂying] above Test certificate-Inspection Certificates No.
20504-TC dated 28.11.2020 were issued by M/s. Shenzhen Jinminghui Industry
and Trading Co, Lid., ChingL. The goods supplied by above Commercial Invoices
were having the similar quéiﬁty of goods and same were cleared by ‘M/s BSSPL
under Bills of entry No. 99 4561 dated 05.06.2017 and BoE No, 2010917 dated
18.12.2020 by declaring de;&;::nptmn of goods as ‘Cold Rolled Stainless Steel Coils
Grade-J3 Ex stock in both the Bills of eniry but BoE No, 9964561 dated
05.06.2017 was filed undler CTH 72202080 and BoE No. 2010917 dated
18.12.2020 was filed under CTH 72209022, In order to provide a view, BoE No.
9964561 dated 05.06.201%|and BoE No. 2010917 dated 18.12.2020 filed M /s
BSSPL’ are reproduced below:

(ii) Bili of eniry No. 9964561 dated 05.06.2017 filed by ‘M/s BSSPL*
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{iv) Bill of entry No. 2010917 dated 18.12.2020 filed by ‘M/s BSSPL’ :
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On perusal of the abnvc documients, it appears that Bill of entry No.
9964561 dated 05.06. EDI'Fi was filed prier to issuance of Notification 50/2018-
Customs dated 30.06.2018under CTH 72202090 but Bill of entry No. 2010917
dated 18.12.2020 was ﬁléd after issuance of Notification 50/2018-Customs
dated 30.06.2018 by M/ sl BSSBPL’ by declaring the goods under category of
Nickel Chromiuun Austenitic Type under CTH 72209022 to avail benefit of
Notification 50 j’EUlS—Custtl_glms dated 30.06.2018 and same has been admitted
by the Director of Mf/s BSSPL’ in his statement recorded on 29.04.2022.
Similarly, after issuance le Notification 50/2018-Customs dated 30.06.2018,
‘M/s BSSPL’ imported tha goods viz. Cold Rolled Stainless Steel Coils hy
declaring under category of Nickel Chromium Austenitic Type under CTH
72209022 to avail benefit of Notification 50/2018-Customs dated 30.06.2018.

6.2, Mill Test Certiﬁcatﬁ dated 17.01.2021 for the goods supplied under
Commercial Invoice No. 2101CK0030 dated 17.01.2021 and Mill Test Certificate
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dfllted 25.01.2021 for the goods supplied under Commercial Invoice No.
2101CK0034 dated 25.01.2021 to M/s BSSPL’ were Issued by M/s. Ningho
Tierslia Imp and Exp Co Ltd., China. As per the Mill Test Certificates and
Commercial Invoices, it appears thal goods supplied under both the Commercial
Invoices were similar i.e, Cold Rolled Stainless Steel Coils Grade-J3 Ex stock less
than 6500 MM and as per both the Test Certificate-Inspection Certificates, the
coils contain less than 1.0 % of Nickel and less than 14% chromium, wherein
the Magnesium was around 10%. In order to provide a view, Mill Test Certificate
dated 17.01.2021 and Mill Test Certificate dated 25.01.2021 issued by M/s.
Shenzhen Jinminghui Industry & Trading Co. Ltd., China are reproduced below:
(i) Mill Test Certificate dated 17,01.2031;
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The goods supplied by M/s. Ningbo Tierslia Imp and Exp Co Ltd., China
to ‘M/s BSSPL’ vide Commercial Invoice No. 2101CK0030 dated 17.01.2021 and
Commercial Invoice No, 2' 01CKO034 dated 25.01.2021 accompanying above
Mill Test Certificate dated!|17.01.2021 and dated 25.01.2021 issued by M,fé
Shenzhen Jinminghul Ind stry and Trading Co. Ltd., China were having thé
similar guality of goods Ell'illd same were cleared by ‘M/s BSSPL’ under Bills of
entry No. 2577519 dated :;Zill.Dl.Bﬂgl and BoE No. 2781549 dated 16.02.2021
by declaring description ofi goods as ‘Cold Rolled Stainless Steel Coils Grade-J3
Ex stock less than 6500 MM’ in both the Bills of entry but BoE No. 2577519
dated 31.01.2021 was ﬁlel,nlzi by declaring the goods under category of Nickel
Chromium Anstenitic Typepmder CTH 72209022 to get the benefit of Notification
50/2018-Customs dated 3&1 -06.2018 but when DRI enquiry was initiated, they
filed Bill of entry under correct CTH 72209090, In order to provide a view, BoE
No. 2577519 dated 31.01.2021 and BoE No. 2781549 dated 16.02.2021 filed
M /s BSSPL’ are reproduced below:

(iii) Bill of entry No, 2577519 dated 31,01,2021 filed by ‘M/s BSSPL’ :
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{iv] Bill of entry No, 27 81549 dated 16.02.2021 ﬁled b?‘ M/s BSSFL’
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On perusal of the respective Bills of entry, it appears that Bill of entry No.
2577519 dated 31.01.2021 was filed by declaring the goods under category of
Nickel Chromium Austenitic Type under CTH 72209022 to get the benefit of
Notification 50/2018-Customs dated 30.06.2018. But when DRI enquiry was
initiated, they hled Bill of Entry No 2751549 dated 16.02.2021 under CTH
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72209090 and same has|lbeen stated by the Director of M/s BSSPL’ in his
statement recorded on 29.04.2022.

6.3. Similarly, on perusal of the Bills of Entry filed by M/s BSSPL’, it appears
that ‘M /s BSSPL’ has imperted the similar goods from China by declaring it as
‘Cold Rolled Stainless Stedl Coils Grade-J3 Ex stock less than 600MM’ under
heading others of CTH ?2202[}90 but after issuance of Notification No, 50/2018-
Customs dated 30.06, 2018! M /s BSSPL started classifying the goods under CTH
72209022 to avail the bencﬁt of said Notification. However, when the inquiry was
initiated by DRI, M/s BSSPL’ again started fitling Bills of entry under CTH
72209022. Therefore, it appears that the goods imported as Cold Rolled Stainless
Steel Coils of Nickel Chromium Austenitic Type by M/s BSSPL’ is in fact
Stainless Steel of other Graldes and be correctly classified under CTH 72209090,

6.4. On scrutiny of documents viz. Mill Test certificates/Test certificates-
Inspection Certificates alnir?g with Commercial Invoices, Packing Lists, Bills of
Lading, Country of Origin Certificates submitted by M/s BSSPL’ vide letter dated
07.04.2021, it appears that; a Test certificates- Inspection Certificate No. 20348-
TC dated 22.10.2020 was|issued by M/s. Shenzhen Jinminghui Industry and
Trading Co. Ltd., China fo!r the Coils supplied under Commercial Invoice No.
CMTSZ-20348 dated 22. IE) 2020 by M/s Comet International Ltd., Hong Kong
to ‘M/s BESPL’, As per the Test certtficate-Inspection Certificate the cmls contain
approximalely, 0.90% uf Nickel, 12.50% of chromium and 9.40% of
Manganese. Further, it llappears that Country of Origin certificate No.
CCPIT70001201075104 dated 10.11.2020 issued by the People’s Republic of
China for supply of Stainle‘%s Steel Cold Rolled Coil Ex Stock by M/ s. Shenzhen
Jinminghui Industry & Trading Co. Ltd., which is having CTH 722090, uplo six
digits, In order to prmridei a view, Test certificates- Inspection Certificate No.
20248-TC dated 22.10. QDED and Country of Origin certificate No.
CCPIT70001201075104 dated 10.11.2020 issued by the People’s Republic of
China are reproduced bclmlav

(1) Test certificates- Inspection Certificate No. 20348-TC dated 22.10.2020:
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{ii) Counirv of Crigin certificate No. CCPIT70001201075104 dated 10.11.2020:
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On perusal of above {Test certificate-Inspection Certificate, il appears that
the coils contain appmxjmlateljr, 0.90% of Nickel, 12,50% of chromium and
9.40% of Manganese.|j Further, Country of Origin certificate No,
CCPIT70001201075104 dated 10.11.2020 is having CTH 722090, upto six digits.
The said coils supplied b}r M/s Comet International Lid., Hong Kong vide
Commercial Invoice No. GMTSZ 20348 date 22.10. 2020 accompanying the
Country of Origin ccruﬁcat:ei No. CCPIT70001201075104 dated 10.11.2020 were
cleared by M/s BSSPL mldf:r Bill of entry No. 9756760 dated 30.11.2020 by
declaring description of g-:mds as ‘Stainless Steel Cold Rolled Coils Grade-J3 BEx

stock’ (a product of Stainless Steel of Nickle Chromium Austenitic type) under
CTH 72209022,

6.5. Similarly as per ail tIIm Mill Test certificates/Test certificates- Inspection
Certificates, the Cold Rolled Stainless steel Coils, imported by M/s BSSPL
contzing more percentage uf chromium and magnesium instead of Chromium &
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nickel. However, ‘M/s BSSPL’ imported the same by declaring as product of
Stainless Steel of Nickle Chromium Austenitic type’ and by mis-classifying the
same under CTH 72209022 to evade the applicable Customs duty.

6.6. On scrutiny of documents viz. Mill Test certificates/ Test certificates-
Inspection Certificates along with Commercial Invoices, Packing Lists, Bills of
Lading, Country of Origin Certificates submitted by M /s BSSPL' vide letter dated
07.04.2021, it appears that the Country of Origin Certificate No,
CCPIT70001201122342 dated 14.11.2020 issued by the People’s Republic of
China for goods manufactured by M/s. Shenzhen Jinminghui Industry &
Trading Co. Ltd., China and supplied vide Commercial Invoice No. CMTSZ-20356
dated 26.10.2020 by M /s Comet International Ltd., Hong Kong to 'M/s BSSPL,
On perusal of CCO No. CCPIT70001201122342 dated 14.11.2020, it appears
that the name of supplier ie. M/s. Comet International, Hong Kong was
mentioned as nonparty operator which was other than the original manufacturer
of the goods i.e. M/s. Shenzhen Jinmiﬂgill_ﬁ Industry & Trading Co. Ltd. Further,
as per the notes written on the back side of said Counlry of Origin Certificate,
"the name must be the same as the exporter described in the invoice" but in the
said Country of Origin Certificate name of supplier was not writien. In order to
provide a view, Country of Orgin Certificate No. CCPIT70001201122342 dated
14.11.2020 is repreoduced below:
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Nates for completing:Certificate of Qrigin
|. Genersl fondiliens:
To qualify for praference, products. miat:

a) fall within a-description of products: eligible for preferance in the list of donceésslons of
an Asia-Paclfic Trade Agreement country of destination;

by conTply with -Aska:Pacific Trade Agreement rules. of aripin. Each article in a consignment
must qualify-separately In its owh tht and’

e} mmply with the consignmant conditions spec]f‘ed by the Asia-Facific Trade Agreement rutes
of arigin. Ingeneral, products. must b congigned directiy within fhe meaning of Rule §.Hereof
from the-cotntry of experiation-fo the.country of destinatian.

IL-Enfries: o be: made in the baxes;

Box 1-Gooda Cénsigned; fram
‘fype the neme, addiess. and countryof the éxporter. The name must be the same as the
gxporer described in the Invaics.
Box 2-Goods Consigned tc
Type tha nameaddress and. couptry of the importer. The hame must bs the same.: as
t!yhpa rElm;:nt.'u'terr dascribed in the invoice. Epr third party irade, the words “To Order” may bs
B
Box & For Dfficial Use
Feserved for use-by cerlfying authorify:
Box 4 Means of Transport and Rouée
State in detail ihe-maans of transportand foute for the preducts exported. if the: LAS terms efe:,
do. nof, reguire- such: d&talls, type "By A or "By Sea”. I the products sre transported
tHrough = third mun!ry tlii& can‘be [ndicated a¢ Tollows:
e.g. "By A"
“Leos te India wia Banghok”
Box ‘5 Tarltf tem Number
Type the:tdigit HE heading of the individual items:
Box 6 Marks an:! Number of Packagios
Type the: marks. asd number 47 the: pickages covered by the Cerificate. This information
shiould be identical io.the marks.and numiberon-the packages.
Box ¥ Humhar and Kind:of'Packages; Dascrlpﬂnmn{ Goods
Type cléarly-the description ﬁfﬂ';e progucts-exporfed’ This-should be identical fa the: Gescription
of the: prodicts containéd i the. Invslce. An accurate dascription will help the. Gustams
Autharnity:of ie-cotntry G desiinatian io-cléarthe: preducts quickly.
Box §:0rgin Criterion
Prefefence. products; must be: wholly-produced;or obtalned in the exporting Participating State
in accordance with Rule 2 of. tha: Ama-Pamf ¢ Trade Agreement Rules of Origin, orwhere not
ghuil&r }i.trciiluued of obtained i the expnrt[;lg;F'ammpating State most be sligible under Rule
cr Fule
2)Products wholly produced or obtalned:-enter.thie letter "A” in Box B,
b)Froducts not wholly produred.or gbiainad; the entry in Box & should be as follows:
1.Enier, letter "B in; Box 8, for preducts which meet the osigin. critaria aczording to Rule 3!
‘Eniry of {etfer "B“ ‘would:ber followed: by the sum of the valus of matarlals, parts or
produce originating from nﬂn-Pa iGipating States, orundetermined origin used; axpramd
a5 a pamantaqle of-the { o.b. ¥allie:iafihs products: {ammpla “D* 50 per cent);
2:Enter. letter "E"in Box: 8 for<products which maet the origin riteria acconding to Rule 4.
Entry of letter"G" would be:followad by e sum of tha aggragate cantent ariginating in
the temtuqr of the exporiing Pal:timpatlng, Stale expressed as a perceniage of the f.o.b.
valia-ofthe. expurted pmduni {examgl & "C¥60 per cent);
3’E£t¢ler !le;]rter *D" in Box § for Praducts which meet the specint ofigin ofiteriz accarding to
Ule
4 “Enter Jatior “Ein. Bax<8 for products which meet the origin criteria according to Rule 3
{b): Enlnrnf‘letter"E' would be follnwed by the criteria of the: Re®.fexample “E” CTH)"
Box 8:@ross Weight:or:Other Quantlfy
Typﬂ?ﬂthe gross weight:eE£sther:-quaniity-(guch as pleces, kg} of the products covered by the
Ceriflcate.
Box 18 Number and Datazoflhvolces;
State-number .and datg.of the: Invaice:dn quastion: The.date of the invoice attached to'the
App_lrpahon should: rigt:pe Tatar‘than ther:datenf ‘approval on the Cerfificata.
Box 11:Declavation: by the EXporter
The tefm™Expérter refersto e shipper: ‘whd cér ‘ithar be a tradér or a maniifdcturer. Typs
thamame of the, pmdumng r;:uuntx}rqand the: imparting soimiry and the place and dete when the
declaration 1s made. Thie:-box myust bs :signed; by the: Company's authorized signatory.
Box 12 Certificatfon
The cerfifying authcrity:will certify. in this Box.

On perusal of above said Country of Origin certificate issued by the
People’s Republic of China for goods manufactured by M/s. Shenzhen
Jinminghui Industry & Trading Co. Lid., China in the name of importer and
name of supplier i.e. M/s. Comet International, Hong Kong, who issued the
invoice was mentioned as nonparty operator, which was other than the original
manufacturer of the goods. The said goods were imported by ‘M /s BSSPL’ under
Bill of entry No. 9778008 dated 01.12,2020.

6.7. Similarly, as per all the Country of Origin certificates 1ssued by the People’s
Republic of China for goods manufactured by China based manufacturers,
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imported by M/s BSSPL’!; the name of supplier i.e. M/s Comet International,
Hongkong was mentioner:i- as nonparty operator, which was other than the
original manufacturer of the goods and country. However, ‘M /s BSSPL’ imported
the same by availing the| benefit of Notification No 50/2018-Customs dated

30.06.2018.

6.8, $Shri Mohan Jain, D]ilrﬂctor of M/s BSSPL’ in his statements recorded on
21.06.2021 and 29.04. 2{]22 himself admitted that prior to the issuance of
Notification No 50/2018- Cuatums dated 30.06.2018, they were classifying the
said coils under CTH ’?’22{}9090 He also admitted that Stainiess Steel Cold
Rolled Coils Grade- J3 shtnuld be classified under CTH 72209090. Also, on
verification of Import da ) of ‘M/s BS8SBPL’, pricr to the issuance of the said
notification, ‘M/s BSSPL’ had classified the said coils under CTH 72209090.

200 SERIES STAINLESS STEEL

6.9. M/s, Aalco Metals Li%:[nited, a company registered in England & Wales, the
UK's largest independentijmulti-metals stockholder, in their official website
https:/ /fwww,aglce. couk provided the specification sheets for various products
wherein they trade Includmg 200 Series stainless steels. In the Specification
Sheet for 200 Series StE_TIﬂE-IE‘-S steels, it is categorically mentioned that 200 Series
stainiess steeis austenlticasl.[ are typically used to replace types 304 and 301 as
well as Carbon (Chrome-Manganese) Steels mainly for indoor use for low
corrosion applications at room temperature. AISI 201 stainless steel corresponds
to the specifications of ‘LTN‘T?-EDIDD JEN1.4372/J1S 8US 201°. The main features
of 200 Series stainless ste:—:-ll are that it has lower nickel than 300 series — with it
being replaced by Ma_np.{anese thus lower cost than 300 series; Similar
mechanical & physical pI’DpEl‘UCS to 300 series; Similar [abrication performance
to 300 series, including deep drawing; Non-Magnetic. The specification sheet
categorically provided the Tntent by weight (%) of the major alloying elements,

as shown below:

I
CHEMICAL COMPOSITION

I.4372

Element | % Present
Chromium|{Cr) 16.00 - 18.00
Manganese|(Mn) 6.80 - 8.50

Nicke] {Ni) |] 2.00 - 5.00

Nitrogen (N 0.0- 0.25

Iron {Fe) || Balance

Extrar:t from BS EN 10()83—2. ChEt‘l‘Iltal Cumpnslt:uns

S.5/7.5

1.00

[}.045

a. US,.FEI 25 16.0}18.0

1 compusitlnn ‘-"..fn bj.r mass max unless stated

~ |35/5.5]-
201L 14371 [0.030 j1.00 j6. /5.0 [0.045 |0.015 [0.15/0.20 [16.0/17.0 |-  }3.5/5.5 |-
202 14373 (015 |1.00 7.5/10.5 |o.045 J0.015 fo.05/0.25 [17.0719.0 |- [a.075.0 |- )
) B:0.0005/ |
204C 14597 [0.10 [2.00 |6.5/8'5 [o.n40 |0.030 [6.15/0.30 [16.0/18.0 {1.00 |z.00 g;ﬁ”;_%w
38

AUSTENITIC STAINLESS STEEL (NICKEL CHROMIUM M AUSTENITIC STAINLESS

STEEL}
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6.10. Austenitic refers fo an alloy consisting mainly of austenite. The most
widely used grade of stainless steel is austenitic. The Austenitic alloys contain a
high percentage of nickel and chromium, which makes them, and the steel made
[rom them, very resistant to corrosion. Austenitic stainless steels arc used in a
wide range of applications, including Automotive trim, Aircraft, Cookware, Food
and beverage equipment, Industrial equipment. Austenitic stainless steels have
also been used in conventional and annuclear power plants' super-heaters and
heating components.

6,11, A muitilingnal, web-based, ifree-content encyclopedia Wikipedia
https: / fen.wikipedia.org/ wild f Austenitic_stainless steel clearly shows that the
Austenitic stainless steel is one of the five classes of stainless steel by crystalline
structure (along with ferritic, martensitic, duplex and precipitation hardened).
There are two subgroups of austenitic stainless steel i.e. 200 and 300 series. 300
series stainless sieels achieve their austenitic structure primarily by a nickel
addition while 200 series stainless steels substitute manganese and nitrogen for
nickel, though there is still a small nickel content, Its primary crystalline
structure is austenite (face-centered cubic) and it prevents steels {rom being
hardenable by heat treatment and makes them essentially non-magnetic. This
siructure is achieved by adding enough austenite stabilizing elements such as
nickel, manganese and nitrogen, The websie categorically provided the average
content by weight (%) of the major alloying elements of most common Cr-Ni
austenitic stainless sleel grades, as shown below:

Enro nnrn; EN designation |§ C cr |Mo [Ni Others

[EN] number de L

[1.4310 ixiocrmilg-8  Mso1  Jo.io 175 |nSiEls NSRS
[1.4301 [Xscrwizs-10 #s04  J<oo07 185 |NEEle  INSEEEE
11.4207 [x2crvitss  JBo4r Jko.030 185 [NSERle  |[RSEEEEE
1.4305 [xsCrNisig-g ¢ 303 J<0.10 is NSRRI  Jo.s |
[1.4541 Ix6CrNiTil8-10 321|008 [is  [NSEEl10.5 [fTi: 5xC < 0.70]
11.4401 [®scrMiMo17-122 |16 |<o0.07 175 f22 [il5 BT
[1.4404 [x2CrNiMo17-12-2  |316L J< 0.030 [17.5 |25 |[11.5 |NSREERENE
[1.4571 [xecrNiMoTii7-12-2 |[316Ti |[<0.08 [17.5 |2.25 |12 |fmi: 5+C < 0.70]

6.12. M/s. ASM International, the world's largest and most established
maserials information society providing access to trusted materials mlormation
through reference content, data and rescarch, education courses and
international events, in their official website hitps:/ /www.asminternational.org
provided the literature on the topic ‘Austenitic Stainless Steels’; wherein it is
categorically elaborated that ‘Austenitic Stainless Bteels’ grades are best
viewed as a continuum with a lower boundary at 16%Cr - 6%Ni and an upper
boundary at 19%Cr - 12%Ni. This represents the range from minimum to
maxirnum austenite stability. The topic ‘Austenitic Stainless Steels’ also
provide the content by weight [{%) of the major alloying elements, as shown in
table below:
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most comtronly wsed [ean austenitic alloys

Alloy Dstpmatien O N cr i Mo Mr S Offer  Otter Ot
20 526106 048 to07 163 45 02 71 045 QOOlS O003P  020%
201 drawing 5226100 008 007 169 54 D@ 71 05 DE0LS 030P 060y
WILN 50153 Q02 (43 163 43 02 7L 045 0ODIS O03P 05w
301 tensie S0 008 (04 166 68 02 L0 045 00015 O83P 0amw
301 drawing 830100 00B [0 174 74 002 (7 045 DOTS 0P DSCu
03 T |
WM S3MD0 005 (805 183 81 03 I8 045 GOBS 0P  03Cw
304 drawing 53400  0RS 004 184 86 03 18 045 00018 GB3P  03Ce
Medndawing S0 006 DG B3 91 03 18 045 n00lS 00M0P 04Cw
MY, tabing SI403 o2 000 183 81 03 18 045 QO3S 0O30P 040G
305 S8 605 ;B3 11 0z 08 060 000IS AP 02Cy
321 $3206 005 001 177 %1 003 K0 045 O0B0IS OM3P 04T
316L. Si603 02 00 164 105 2 18 050 00105 003P  (d4Cu
7. Inview of the above, itjis clearly evident that the Austenitic Stainless-Steel

grades have essentially corntent by weight (%) of alloying elements Chromium (Cr)

from 16%-19% and Nick!el (Ni) from 4.5%-12%.

cormpositions shown in the
importer at the time of im
13% and Nickel as nearly
Stainless-Steel grades, The
Hot Relled Stainless Steel

Whereas, the chemicals
Test certificate-Inspection Certificate produced by the
imrt shows the content of Chromium (Cr) as nearly
1%, which ruled out its classification as Austenitic
refore, it appears that the goods irmnported as Cold and
Coils of Nickel Chromium Austenitic Type by ‘M/s

BBSBL’is in fact Stainless Steel of other Grades and be correctly classifiable under
CTH 72209090,

is further evident that ‘M/s BSSPL’ had imported the
goods namely ‘Cold RolledStainless Steel Coils’ by mis-declaring ‘Cold Rolled
Stainless Bteel Coils [of INickel Chromium Austenitic Type)’ and by mis-
classifying the saine underl CTH 72209022 and wrongly availed the benefit of
Customs Notification No, 5[} /2018-Customs dated 30.06.2018 during the period
from January2019 to Marcllll’EDQI As per the Notification no. 50/2018-Customs
dated 30.06.2018, the exemption was available to goods falling under CTH
72209022 and not to the gbods falling under other sub-heading CTH 7220,

9. It is also forthcoming from the evidences on records that M/s BSSPL’, had
availed the henefit of paj,;!ment of appropriate duty under Notification No.

50/2018-Customs dated 3@ 06.2018 on the Country of Origin certificates issued
by China based manufactdrers in the name of importer, whereas invoices were
issued by other supplier i:yased at Hong Kong. However, in terms of notes of
completing a cerlificate ofjorigin in “Box 1. Goods consigned from” the name
must be the same as the exporter described In the invoice and the Rules of
Determination of Origin of Goods under the Asia-Pacific Trade Agreement,
(formerly known as the Bla_ngknk Agreement] Rules, 2006 [Notification No.
94/2006-Cus. (N.T.) dated|31.08.2006 as.amended] has no exclusive provision
for accepting a certificate of origin for which invoice is issued by a non-party.
Therefore, the benefit of ﬁm;:-lmpﬁon from payment of duty under Notification No.
20/2018-Customs dated 30.06.2018 is not available to the Country of Origin
certificates issued by the mialmufacturers other than the actual exporters {Invoice
issuing suppliers). The deteluls of such Bilis of Entry filed by mis-declaring ‘Coid
Relled Stainless Steel les.i Grade-J3 of various sizes under CTH 72209022 on
which ‘M/s BSSPL’ has availed the benefit of exemption under Notification No.
20/2018-Customs datable Iéd 30.06.2018 on the CCO issued by manufacturers
but invoices were issued byla non-party are as detailed vide Annexures to notice.

8. In view of the above, ifi
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Whereby, it appears that Country of Origin certificates issued by the
manufacturers based in China, who is not actual exporters (Invoice issuing
suppliers), therefore benefit of exemption [rom payment of duty under
Notification No. 50/2018-Customs dated 30.06.2018 is not available to "M/s
B&SPL,

PAYMENT OF CUSTOMS DUTY:

10. During the course of mvestigation, ‘M/s BSSPL’ have voluntarily made
payment of differential duty amounting to Rs. 25,00,000/- {(Rs. 15,00,000/-
vide TR-6 Challan no, BSSPL/01/2021 dated 17.09.2021 & Rs. 10,00,000/-
vide TR-6 Challan no. BSSPL/02/2022 dated 24.05.2022, arises doe to mis-
clasgsification of goods imported by them.

REJECTION OF CLASSIFICATION OF COLD ROLLED STAINLESS STEEL
COILS UNDER CUSTOMS TARIFF HEADING 72209022 AND RE-
CLASSIFICATION UNDER CTH 72209090

11. Further, as per the General Rules for the Interpretation of the Harmonized
System, the classification of goods in the Nemenclature shall be governed by
certain principles. As per Rule 1 of the General Ruies for the Interprefation ‘the
titles of Sections, Chapters and sub-Chapters are provided for ease of reference
only; for legal purposes, classification shall be determined according to the terms
of the headings and any relafive Section or Chapter Notes and, provided such
headings or Notes do not otherwise require, according to the following provisions
fie. G.R. 2 to 6)

11.1. ‘M /s BSSPL had imported ‘Cold Rolled Stainless Steel Coils’ by wrongly
claiming classification under Customs Tariff Heading 72209022 during the
period from January2019 to March’2021. Further, from the evidences available
in the form of Test certificate-Inspection Certificates produced by the importer at
the time of import which shows the content of Chromium [Cr) as nearly 13% and
Nickel as nearly 1%, which ruled out its classification as Austenitic Stainiess-
Steel grades. As per website of M/s. Aalco Metals Limited, a company registered
in England & Wales, the UK's largest independent multi-metals stockholder and
as per muliilingual, web-based, {ree-content encyclopedia Wikipedia
https: / fen.wikipedia.org/wilki/Austenitic_stainless steel, the Austenitic
Silainless-Steel grades have major % of Nickle. Therefore, it appears that the
goods imported as Cold Rolled Stainless Steel Coils of Nickel Chromitmm
Austenitic Type by ‘M /s BESPL' are in fact Stainless Steel of other Grades and be
correctly classified under CTH 72209090.

12. From the investigations carried out in the case it appears that ‘M/s
BSSPL’ was well aware of the fact that the benefit of Notification No 50/2018-
Customs dated 30.06.2018 was available under CTH 72209022 and not under
CTH 72209090. They therefore, wrongly claimed classification under CTH
72209022 with a mala-fide intention of evading Customs duty by wrongly availing
the benefit of Notification No 50/2018-Customs dated 30.06.2018. The immporter
with an intent to evade payment of Custom Duty had consciously and
intentionally mis-declared the goods under CTH 72209022 in the import
documentis by suppressing the fact that, Cold Rolled Stainless Steel Coils were
not Nickel Chromium Austenitic Type’. Therefore, it appears that the Importer
had knowingly involved themselves In the suppression & mis-statement of the
maierial facts,
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13. From the facts and evidences discussed in the foregoing, it is established
that the goods Cold Rolled|Stainless Steel Coils imported by ‘M/s BSSPL’ should
have been appropriately classified under CTH 722092090 and the benefit of
Notification No. 50/2018-customs dated 30.06.2018 was not applicable under
CTH 72209090 during the|relevant period.

14. VIOLATION OF LEGAL PROVISIONS OF CUSTOMS ACT, 1962

14.1. Vide Finance Act, Zil:ll I w.ef 08.04.2011 “Self Assessment” has been
intreduced under the Cuﬁtlt:!xms Act, 1962, Section 17 of the said Act provides for
sclf-assessment of duty onl Iimp-::rt and export goods by the importer or exporter
himself by filing a bill of entry or shipping bill as the case may be, in the electronic
form, as per Section 46 or 50 respectively. Thus, under self-assessment, it is the
importer or exporter who will ensure that he declares the correct classification,
applicable rate of duty, value, benefit of exemption notification claimed, if any in
respect of the imported {exgported goods while presenting Bill of Eatry or Shipping
Bill. In the present case, it is evident that the actual facts were only known to the
importer about the product and aforesaid fact came to light only subsequent to
the in-depth investigation carried out by DRI. Therefore, it appears that M/s
B5SPL’ have deliberately contravened the above said provisions with an intention
to evade payment of Custofhs Duty by wrongly availing benefit of Notification No.

50/2018-cusioms dated 3@ 06.2018 on the import of Cold Rolled Stainless steel
Colils as specified in the ﬁrst schedule under Section 2 of Customs Tariff Act,

1975. It appears that ™ f U BSSPL’ had contravened the provisions of Section
46(44) of the Customs Acti 1962 in as much as ‘M/s BSSPL’ while filing Rill of
Entry, failed 1o ensure the accuracy and completeness of the information filed by
them and thereby failed i%o fulfill their legal obligation of providing correct
classification of the imported goods, in the Bills of Entry and other documents
presented by them before cuistoms.

15. CULPABILITY AND EIABILITY OF NOTICEES

15.1., From the aforesaldll it appears that the importer had knowingly and
deliberately indulged in suppression of facts and had willfully misrepresented
Jfmis-stated the material i"acts regarding the goods imported by them in the
declarations made in the nnpr:rrt documents including Check lists presented for
filling of Bills of Entry prclsg.ﬂnted before the Customs at the time of import for
assessment and clearance, with an intent to evade payment of applicable
Customs Duty by wrongly Iava_iling benefit of Netification No. 50/2018-customs
dated 30.06.2018. Therefore, the provisions of Section 28{4) of the Customs Act,
1962, is applicable for demand of duty not paid/short paid. The differential
Customs dutly amounting tn Rs, 1,56,93,535/- in respect of imports at various
ports/ICD’s viz. Mundra gnrt (INMUN]I), JIC} Sabarmati {INSBI6), Ahmedabad,
Dadri ACPL CFS {INAPL6), dea—[}adrl ICD (INDER6) and ICD Loni (INLONG] as
indicated in Annexure-A tu E the SCN (Re. 1,36,15,390/- in respect of the
imports at Mundra porl {INMUN 1} as detailed in Annexure-A, Rs, 6,63,457/- in
respect of the imports at ICD Sabarmati (INSBI6) as detailed in Annexure-B, Rs.
9,82,093/- in respect of thIF imports at Dadri ACPL CF3 (INAPL6&) as detailed in
Annexure-C, Rs. 3,09 61'3;'- in respect of the imports at Noida-Dadri, ICD
(INDER&) as detailed in Alnnexure-D and Rs, 1,22,982/- in respect of the
imports at ICD Loni [INLDNE-] as detailed in Annexure-E), is liable to be recoverad
from ‘M/s BSSPL’, under Sechnn 28(4) of the Customs Act, 1962 along with
applicable interest under Section 28 AA ibid.
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16. ‘M/s BSSPL' have imported Cold Rolled Stainless Steel Coils valued at Rs.
29,35,51,630/-, {as detailed in Annexure-A toc E to the SCN) by deliberately
resorting to mis-statement & suppression of the material fact that the said goods
are classifiable under CTH 72209090 in contravention of the provisions of Section
46 (4) of the Customs Act, 1962. In terms of Section 46(4) of Customs Act, 1962,
the importer was required to made a declaration as to truth of the contents of the
Bills of Entry submitted for assessment of Customs duty, which in the instant
case, ‘M /s BS3PL’ had failed to fulfill the condifions in respect of the Imports of
‘Cold Rolled Stainless steel Coils through various poris/ICD’s viz, Mundra port
(INMUN1), ICD Sabarmati (INSBIG), Ahmedabad, Dadri ACPL CFS (INAPLS),
Noida-Dadri, ICD (INDERS)] and ICD Loni (INLONEG). For these contraventions and
violations, the goods fall under the ambit of ‘smuggled goods’ within the meaning
of Section 2(39} of the Cusioms Act, 1962 and are liable for confiscation under
the provisions of Section 111{m) of the Customs Act, 1962.

17. The aforesaid acts of suppression of facts and willful mis-statement by
‘M/s BSSPL’ had led to evasion of Customs duty of Rs. 1,66,93,535/- thereby
rendering them liable for penalty under Section 114A of the Customs Act, 1962,
in as much as the Customs duty amounting to Rs. 1,56,93,535/- was evaded
by reason of willful mis-statement and suppression of facts with a malafide
intention, All the aforesaid acts of omission and commission on the part of M/ s
BSSPL’ have rendered the sulyecl imported goods totally valued at Rs.
29,35,51,630/- (as detailed in Annexure-A toc E to the SCN) liable for
confiscation under Section 111{(m) of the Customs Act, 1962. ‘M /s BSSPL' are
therefore liabie to penalty under Section 112(g) and 112(b)} of the Customs Act,
1962. In the present case, it is also evident that the actual facts were only known
to the importer about the product and its actual classification. However, it
appears that ‘M/s BS3PL’ had knowingly and intentionally made, signed or used
the declaration, staternents and/or documents and presented the same to the
Customs authorities, which were incorrect in as much as they were not
representing the true, correct and actual classification of the imported goods,
and have therefore rendered themselves Hable for penalty under sectionn 114AA
of the Customs Act, 1962 also, Since M/s BSSPL’ have viclated the provisicns
of Section 17 and 46 of the Customs Act, 1962 which was their duty to comply,
but for which no express penalty is elsewhere provided for such contravention
or failure, they shall also he liable to penalty under Section 117 of Customs Act,
1962,

18, It further appears that mis-declaration of description and mis-
classification of goods in the import documents viz. Bills of Entry presented by
‘M /s BSSPL’ before the Customs authorities, was done on the direction and
under the guidance of Shri Mchan Jain, Director of ‘M/s BSSPL™ 1o willfully
suppress the correct description and classification of goods with an intent to
evade payment of applicable Customs Duty. Shri Mohan Jain had {ull knowledge
about the mis-classification of the said imported goods in as much as Shri
Mohan Jain was overall responsible for all imports and finalization of
classification of imported goods. He was in constant touch with the overseas
supplier of goods to manage documents for misclassification of goods and
insiruet Customs broker to praduce the same before custems for clearance. ‘M/'s
BSSPL received the Test certificate-Inspection Certificate, wherein the chemicals
compositions of goods and country of origin certificate received was given, as per
that goods were rightly classified under CTH 72209090 but Shri Mchan Jain
insiricted Customs brokers to file the Bills of entry under CTH 72209022 to
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evade duty. Shri Mchan -Jam was aware that the conmg;nmf:nts imported by ‘M/s
BSSPL’ was actually Culd Rolled Stainless Steel Ceils falling under CTH
72209090, as it was ewd@nt frorn the documents available in the form of Miil
Test Certificate /Test certﬁicate -Inspection  Certificate, country of origin
certificate produced by thejimporter as well as the past consignments imported
by M/s BSSPL’ before issuance of Notification No 50/2018-Customs dated
30.06,2018, ‘M/s BSSPL’ #ere classifying the said goods under correct CTH and
admitted by Shri Mohan Jam Director of ‘M/s B3SPFL’. All the aforesaid acts of
omission and commissionlon the part of Shri Mchan Jain have rendered the
imported goods liable for canfiscation under Section 111 {m) of the Customs Act,
1962, and consequently rlf-ndered him liable for penalty under Section 112(a)
and (b) of the Customs ﬂct 1962, Further, it also appears that Shri Mohan Jain
had knowingly and mtentlunally prepared/got prepared, signed/got signed and
used the declaration, statements and/or documents and presented the same to
the Customs authaorities, \which were incorrect in as much as they were not
representing the irue, correct and actual classification of the iImported goods,
and has therefore rendered himself liable for penalty under section 114AA of the
Customs Act, 1962, Smce1 Shri Mohan Jain, Director of ‘M /s BSSPL’ has also
violated the provisions of Section 17 and 46 of the Customs Act, 1962 which was
his duty to compiy, but fo i which neo express penalty is elsewhere provided for
such contravention or failure, he shall also be liable to penalty under Section
117 of Customs Act, 1962.'

19. [t also appears that M/s Shri Balaji Logistics, M/s. R R Logistics, M/s,

Shivam Clearing Agency [Mumbai] pPvt. Lid., M/s. Maffick Logistics, M/ s, Kashish
Impex and M/s. Image Cargo Movers, all Customs Broker firms acted on behalf
of M/s BSSPL’ for clearaml-::e of consignments of Cold Rolled Stainless steel Coils
from customs. ‘M /s BSSPLj handed over the documents to the Customs Brokers
for filing of Bills of Entry a:nd to arrange clearance of the goods. M/s Shri Balaji
Logistics, M/s. R R Logistics, M/s. Shivam Clearing Agency (Muinbai) Pvt. Ltd.,
M/s. Maffick Logistics, M/ s. Kashish Impex and M/s. Image Cargo Movers, who
handles clearance activit'iies in the capacity as the Custom Brokers are
responsible for hawving indulged in the conspiracy of mis-declaration of
description and mis- classtficatmn of goods, M/s Shri Balaji Logistics, M/s. R R
Logistics, M/s. Shivam Olearmg Agency {Mumbai) Pvt. Lid.,, M/s. Maffick
Logistics, M/s. Kashish Impex and M/s. Image Cargo Movers had hatched a
conspiracy with Shri Mchan Jain, Director of ‘M/s BSSPL’ with sole aim to clear
the Cold Rolled Stainless %teel Coils without payment of applicable Customs duty
by willfully mis-declaring its description and correct CTH No. M/s Shri Balaji
Logistics, M/s. R R LDgl‘itlll:ES, M/s. Shivam Clearing Agency (Mumbai) Pvt. Litd.,
M /s. Maffick Logistics, M ,r‘ls.. Kashish Impex and M/s. Image Cargo Movers were
very much aware that the consignments imported by M/s BSSPL’ by declaring
as Cold Rolled Stainless Sfeel Coils {of Nickel Chromium Austenitic Type)® was
actually Cold Rolled Stainless Steel Coils falling under heading others of chapter
7220, as it was evident fré.m the documents available in the form of Mill Test
Certificate /Test certiﬁcatcilnspection Certificate, country of origin certificate
produced by the importer i:!lnd admitted by Shri Mohan Jain, Director of ‘M/s
BS5PL. The commissions and omissions on the part of M /s Shri Balaji Logistics,

M/s. R R Logistics, M/s. Sh_wam Clearing Agency {Mumbai) Pvt. Ltd., M/s.

Malffick Logistics, M/s. Kashlsh Impex and M/s. Image Cargo Movers Whl:l are
Licensed Customs Broker F&rms were in viclation of the obligations casted on
them in terms of Rf;gulatn::-rlI 10 of the Cusitoms Broker License Reguliations, 2018.
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By these deliberate acts and omissions, they abetted ‘M/s BS3PL’ in mis-
declaring the description of goods and mis-classifying the CTH of imported goods
in the Bills of Entry filed by them. M/s Shri Balaji Logistics, M/s. R R Logistics,
M/s. Shivam Clearing Agency (Mumbai) Pvt, Ltd,, M/s. Maffick Logistics, M/ s.
Kashish Impex and M/s. Image Cargo Movers connived with M /s BSSPL’ and
facilitated them the import goods without payment of applicable Customs duty
in contravention of the provisions of Customs Act, 1962, the Customs Brokers
Licensing Regulations, 2018 and other statutes. All the aforesaid acts of omission
and commissions on part of M/s S8hri Balaji Logistics, M/s. R R Logistics, M/ s,
Shivam Clgaring Agency (Mumbai) Pvt. Lid., M/s. Maffick Logistics, M/s. Kashish
Impex and M/s. Image Cargo Movers have rendered the imported goods liable for
confiscation under Section 111{m) of the Customs Act, 1962, Further, they had
consciously dealt with the said goods which they knew or had reasons to believe,
were liable to confiscation nunder the Customs Act, 1962, By these acts, M/s Shri
Balaji Logistics, M/s. R R Logistics, M/s. Shivam Clearing Agency (Mumbai) Pvi.
Ltd., M/s. Maflfick Logistics, M/s. Kashish Impex and M/s. Image Cargo Movers
have rendered themselves liable to penalty under provisions of Section 112 (a),
112(b) of Customs Act, 1962, They preparedfgot prepared, signed/got signed
documents which they had reasons to believe were false and thereby rendered
themselves liable for penalty under Section 114AA of Customs Act, 1962,

20, It further appears that mis-declaration of description and mis-
classification of the goods in the import docuuments viz. Bills of Entry filed by M /s
Shri Balaji Logistics, M/s. R R Logistics, M/s. Shivam Clearing Agency (Mumbai)
Pvt. Lid., M/s. Maffick Logistics, M/s. Kashish Impex and M/s, Image Cargo
Movers on behalf of ‘M /s BSSPL’ before the Customs authorities, was done on
the direction of Shri Jitender Kuumar, Proprietor of M/ s, Shri Balaji Logistics, Shri
Deepak Sawlani, Authorized signatory and G-card of M /s. R R Logistics and M/s.
Shivam Clearing Agency (Mumbai} Pvt. Ltd., Shri Devendra N Thakker, Proprietor
and F-card of M/s. Malffick Logistics, Shri Rajesh Balan Nair, (G-card Holder and
authorized person of M/s. Kashish Impex and Shri Bharat Malik, Authorized
Signatory and Senior Manager of M/s. Image Cargo Movers, Shri Mohan Jain,
Director of ‘M /s BSSPL’ handed over the documents to Shri Jitender Kumar, Shri
Deepalk Sawilani, Shri Devendra N Thakker, Shri Rgjesh Balan Nair, and Shri
Bharat Malik i.e. responsible persons of respective Customs Brokers for filing of
Bilis of Entry and to arrange cilearance of the goods. Shri Jitender Kumar, Shri
Deepak Sawlani, S8hri Devendra N Thakker, Shri Rajesh Balan Nair, and Shri
Bharat Malik were aware of the correct classification of the goods but as per the
directions of 3hri Mohan Jain, Director of ‘M /s BSEPL’, they willfully & knowingly
suppressed the true, correct and actual description and classification of the
goods with an intent to facilitate ‘M /s BSSPL’ for cvasion of applicable Customs
Duty. Shri Jitender Kumar, Proprictor of M/s. Shri Balajl Logistics, Shri Deepak
Sawlani, Authorized signatory and G-card of M/s. R R Logistics and M/ s. Shivam
Clearing Agency (Mumbai) Pvt. Ltd., Shri Devendra N Thakker, Proprietor and F-
card of M/s. Maflick Logistics, Shri Rajesh Balan Nair, G-card Holder and
authorized person of M/s. Kashish Impex and Shri Bharat Malik, Authorized
Signatory and Senior Manager of M/s. Image Cargo Movers, who handled
clearance activities in the capacity as the Custom Brokers are responsible for
having indulged in the conspiracy of mis-declaration of descripiion and mis-
classification of the goods. Shri Jitender Kumar, Shri Deepak Sawlani, Shri
Devendra N Thakker, Shri Rajesh Balan Nair, and Shii Bharat Malik had hatched
conspiracy with Shri Mohan Jain, Director of ‘M /s BSSPL’ with sole aim to clear
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the Cold Rolled Stainless steel Coils without payment of applicable Customs duty
by willfully mis-declaringllits description and correct CTH No. Shri Jitender
Kumar, Shri Deepak Sawlani, Shri Devendra N Thakker, Shri Rajesh Balan Nair,
and Shri Bharat Malik wers very much aware that the consignments imported by
M/s BSSPL’' by deﬂann'é as Cold Rolled Stainless Stecl Coils (of Nickel
Chromium Austenitic ’I‘ype was actually Cold Rolled Stainless Steel Coils falling
under heading others of chapter 7220, as it was evident from the documents
available in the form of Test certificate-Inspection Certificate, country of origin
certificale produced by the' importer and admitted by Shri Mohan Jain, Director
of ‘M/s BSSPL’ Steel. The commissions and omissions on the part of Shri
Jitender Kumar, Shri Deepak Bawlani, Shri Devendra N Thakker, Shri Rajesh
Balan Nair, and Shri Bhairat Malik who were G-card holder and Authorized
signatory of the Llcensed Customs Broker Firms was in violation of the
obligations casted on thers in terms of Regulation 10 of the Cusioms Broker
License Regulations, 20 ISI By these deliberate acts and omissions, they abetted
‘M/s BS3PL’ in mis- declsul-:ag the description of goods and mis-classifying the
CTH of imported goods in T:uhe Bills of Entry filed by them. Shri Jitender Kumar,
Shri Deepak Sawlani, Shn Devendra N Thakker, Shri Rajesh Balan Nair, and
Shri Bharat Malik facﬂltatad ‘M/s BSSPL’ to clear the import goods without
payment of applicabie Customs duty in contravention of the provisions of
Customs Act, 1962, the Customs Brokers Licensing Regulations, 2018 and other
statutes. All the aforesaid a!:ts of omissions and commissions on the part of Shri
Jitender Kumar, Shri Df:cpak Sawlani, Shri Devendra N Thakker, Shri Rajesh
Balan Nair, and Shri Bharat Malik have rendered the imported goods liable for

confiscation under Section
consciously dealt with the s
were liable to confiscation
Jitender Kumar, Prcprietm;

111{m) of the Customs Act, 1962, Further, they had
aid goods which they knew or had reasons to believe,
under the Customs Act, 1962. By these acts, Shri
of M/s. Bhri Balaji Logistics, Shri Deepak Sawlani,

Authorized signatory and Gicard of M/s. R R Logistics and M/s. Shivam Clearing

Agency (Mumbai] Pvt. Ltd.}

Shri Devendra N Thakker, Proprietor and F-card of

M/s. Malfick Logistics, Shm Rajesh Balan Nair, G-card Holder and authorized
person of M/s. Kashish Impex and Shri Bharat Malik, Authorized Signatory and
Senlor Manager of M/s. Im’age Cargo Movers have rendered themselves liable to
penalty under provisions &f Section 112 (a), 112(b) of Customs Act, 1262, He
prepared/got prepared, siglned /got signed documents which he had reascns to
believe were false and thé,lreby rendered themselves liable for penalty under
Section 114AA of Customs _Iﬂct, 1962,

21. The Port/ICD/SEZ ﬁir-lise details of goods imported by M/s Bhagvan Shri
Strips Private Limited (IEC-0513066454] having office at B-56, Wazirpur
Industriali Arca, WMIPUI!' Delhi-110052 suppressing the description and
Classification of goods, afang with assessable value and Differcntial Duty
demanded is as detailed below:

Table-1
Sr. | Bills of Entry No. & ;‘iurts / ICDs/ SEZ of [Value of | Duty Short
No. | Date imports goods paid/ to be
imported recovered
{Rs.) {Rs.}
2 1] 3 4 5
1 | As shown in Mundra port (INMUNI), | 266231965 13615390
Anmexure-A fo the Gujarat
notice H
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2 | As shown in ICD Sabarmati (INSEIB), | 12919191 663457
Annexure-B to the Ahmedabad

_ notice B

3 | As shown inn Dadri ACPL CFS (INAPLA) 3976738 us2093
Arnmexure-C to the
notice o

4 | As shown in Noida-Dadxi, ICD 6028062 300613
Annexure-I¥ to the (INDERE}
nﬂﬁce PR -

5 | As shown in ICD Loni {INLONG) 2394774 122082
Annexure-E to the
notice

| Total 293651630 1 15693535

22. SHOW CAUSE NOTICE:

22.1. In view af above, a Show Cause Notice No.
GEN/ADJfCOMM f273/2022-Adjn dated 12.05.2023 was issued to M/s
Bhagvan Shri Strips Private Limited (IEC-0513066454) having office at B-56,
Wazirpur Industrial Area, Wazirpur Delhi- 110052, and made answerable to the
Principal Commissioner of Customs, Custem House, Mundra, New Port User
Building, Mundra Port & SEZ Mundra, Kutch, Gujarat-370421, wherein it has
been propesed to:-

(i} Reject the declared classification of the subject goods in the Bills of
Entry as detailed in Annexure’s attached to tmpugned show cause
notice and detailed vide Annexure A to E attached to impugned show
causc notice, shonld net be rejected and goods be re-classified under
Customs Tariff Heading Neo. 72209090 of the First Schedule to the
Customs Tariff Act, 1975 and why the subject Bills of Entry should not
be reassessed;

(i) Confiscate the goods valued of Rs. 29,35,51,630/- {Rupees Twenty-
Nine Crore Thirty-Five Lacs Fifty-One Thousand Six Hundred
Thirty only] as detailed vide Annexure A io E attached to mpugned
show cause notice under the provisions of Section 11i{m] of the
Customs Act, 1962; however the same have been cleared and are not
physically available for confiscation.

(i) Demand and recover the differential/Short paid Customs duty
amounting to Rs. 1,56,93,535/- (Rupees One Crore Fifty Six Lacs
Ninety Three Thousand Five Hundred Thirty Five only) as per as
detailed vide Annexure A io E altached to this Notice, under Section
28(4)of the Customs Act, 1962 alongwith applicable imterest under
Section 28AA ibid;

(iv] Appropriate the Customs Duty amocunting of Rs. 25,00,000/- (Rupees
Twenty-Five Lacs Only) already paid by M/s Bhagvan Shri Strips
Private Limited, towards their Duty Liahilities menticned at {iii] above;

(v) Impose Penalty upon M/s8 Bhagvan Shri Strips Pvt. Ltd. under the

provisions of Section 112(a) and 112(b) of the Customs Act, 1962 for
goods mentioned at (i) above.

{vi)] Penalty should not be imposed upon M/s Bhagvan Shri Strips Pvt.
Ltd, under the provisions of Section 114A, 114AA and 117 of the
Customs Act, 1962 for duty mentioned at (i) above.
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(vi]) Impose penalty upon Shri Mohan Jain, Director of M /s Bhagvan Shiri
Strips Private Limited (IEC-0513066454} under Section 112 (a),
112(b), 114AA andi 117 of the Customs Act, 1962 separately for his role

as discussed in palra supra.

22.2. The impugned Show Cause Notice was also issued to following
persons/companies/firms/concerns as appearing in Column 2 of the following
Tables, wherein it has been proposed to impose penalty on them as under:

- Sr. Name. Penal provisions under Customs Act,
No. 1962
(1) ' (2} (3) 4 | 5 (5} (7)
: —
M/s. R R Logistics; | 112(a) | 112(b) | — 114A8 | 117
3 |M/s. Shivam Cledring Agency| 112{a) | 112(b) |- 114AA | 117
{(Mumhbai) Pvt. Ltd.; |
4 | M/s. Maffick Logistiés; 112{a) | 112{b} | — 114AA | 117
5. | M/s. Kashish Imp&x} 112(@) | 112(b) | - 114AA | 117
6. | M/s. Image Cargo Mﬁtvers 112{a) | 11i2() | - 114AA | 117
7. | Shrl Jitender Kuma;:i, Proprietor of | 112(z) | 112(k) | --- 11485 {117
M/s. Shri Balaji Lﬂgi?-;:ics;
| 8 | Shr Deepak Sawlaill, Authorized | 112(s) | 112(b) | — 114AA | 117
signatory and G-car s ‘ol M/s,. R R
Logistics, and M/s. Sl'}lvam Clearing
Agency (Murmnbai) Pvt'iLtd
9. [8hri Devendra IH Thakker, | 112(a) | 112{b} |- 114AA 117
Proprietor and F- card of Mfs.
Maffick Logistics,
10, | 8hri Rajesh Balan||Nair, G-card | 112(z) |} 112(h) | --- 114484 117
Holder and authnrizvl.ed person of
M/s. Kashish Tmpex; :Elmd
11. | Shri Bharat Ma.lili:', Authorized | 112(a) | 112(b) | --- 114a4 | 117
Signatory and Seniot Manager of
M/s. Image Cargo Maﬁera

23. DEFENSE SUBMISSION:

23.1. M/s Bhagvan Shri Strips Private Limited (IEC-0513066454) {Noticee-
1), and Shri Mohan Jain |Director of M/s BSSPL’ Steel {Noticee-2) vide their
email dated, 16.04.2024 have submitted their reply in respect of impugned Show
Canse Notice ie. SCN [F.No. GEN/ADJ/COMM/273/2022-Adjn, dated
12.05.2023; wherein they interalia submitted as under:

(i} That they deny the allegations and insinuations levelled in the Notice as
if each one of them were set out herein below and individually traversed.

(13) That they have short-paid the Customs duty and that we are liable to pay
the same along withlinterest and penalty as sought in the SCN,
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That they deny cn the willfully suppressing of the facts from the
Department so as to be liable for imwvocation of extended period of
limitation.

That there is no statutory delinition of Ni Cr Austenitic Steel neither there
is bifurcation that what is Ni Cr 3teel. Further they stated that the matter

is more ol Technical and interpreiation based and so there is no
suppression as such.

That the classification adopted by them has been rejected by the
department by relying on websites of certain suppliers and Wikipedia,
which are not recognized technical authority on the subject,

That the Department cannot reject the Certificate of Country of Origin
without holding any consultations with the issuing authority.

That the allegation of suppression of facts and wilful misrepresentation/
misstatement to involte the provisions of Section 28(4) is a bare allegation
and without any basis. A difference of opinion on classification cannot be
the basis to claim suppression of facts.

That their detailed submissions on the afore-mentioned points are as

under:

REG.: SCOPE OF CLASSIFICATION & REFERENCE TO INDIAN STANDARDS
{I8) ISSUED BY THE BUREAU OF INDIAN STANDARDS (BIS)

fuiii)

For the purpose of classification of imported goods, the scope of Customs
Tariff heading is of paramount importance. The scope of any heading is
to be determined by the language used in the heading and the relevant
section notes, chapler notes and heading/subheading notes. The heading
7220 is relevant for them.,

7220 Flat-rolied products of stainless steel, of a widih of less
than 600 mm
- Not further worked than hot rolled:

.........................................................

.........................................................

7220 20 - Not further worked than cold rolled [cold-
reduced):
722030 - Other:
7220 2010 —  Bkelp (strips for pipes and nibes)
---  Strips for pipes and tubes [other than skelp)
7020 9021 —-  Chromium Type
7020 9022 -=--  Nickel chromium austenitic type
7020 9029 -—  Other
7020 9090 --—  Other

At the six-digit level, the goods are classifiable under CTH 7020 90. In
the HSHN, there is no entry at the 8-digit level. The entries at the 8-digit
level have been introduced by the national customs administrations
depending on their requirements and the same vary from country to
country. In this background, the scope of the entry “7020 9022  ----
Nickel Chromium Austenitic Type” under the Indian Customs Tariff Act
is to be seen in terms of the description given in the CTH along with the
Section and Chapter Notes. A perusal of the Section Notes under Section
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XV of the Customs Tariff and Chapter Notes under Chapter 72 of the
Customs Tariff ihdicates that the terminology Nickel chromium
austenitic steel’ ha:s not been defined anywhere in the Customs Tariff, In
this factual matrlx' the scope of this eniry can be understoed in terms of
the national standards published by the Bureanu of Indian Standards. In
the said Indian stalndards (I3), the description used is ‘austenitic steel’.
There is no further| classification of austenitic steel provided under the
Indian standards.

It is to be noted that three Indian Standards as applicable to stainless
1] . . .
steel are relevant for their consideration. These are:

a. 15 6911: 2017 {redffirmed in 2022) - Stainless Steel Plate, Sheet and Strip
— Specification

b. IS 5522: 2014 {reafﬁrmed in 2018) ~ Stainless Steel Sheets and Sirips for
UHensils — Speczﬁeaﬁun

c. IS 15997: 2012 {reaffirmed in 2018 and 2022) - Low Nickel Austeniiic
Stainless Steel Sheet and Strip for Utensils and Kitchen Appliances —
Specification

In IS 6911, four inajor categories of stainless steel mentioned are
Austenitic steel, Ferritic stainless steel, Martensitic stainless steel and
Duplex stainless steel, As far as austenitic type steel is concerned, as per
IS6911 {as reafﬁrmeld in 2022), the different grades of steel mentioned are
200 series, 300 S:’.‘IIES and N series, In 200 series, the percentage of Nickel
is lower than the percentage of NICkEI in 300 series. However, the
percentage of Nickelllis lowest for the ‘N ’ serics, i.e. for N1 grade, Nickel
percentage prescribed is from 1.00-2.00 percent.

Further, IS 15997:2012 deals with Low Nickel Austenitic stainless steel
sheets and strips fDII' utensils and kitchens appliances. In this standard,
the austenitic steel des N1, N2 and N3 are mentioned. This standard
has been amended 1ﬁarch 2023 (effective 01.09.23) and three grades of
steel, i.e. N5, N6 and N7 have been incorporated wherein the Nickel
percentage has been prescnbed between 0.20 to 0.95 percent.

From the above ana!lj,rms, it is clear that there are certain grades of
austenitic steel which can have very low percentage of nickel. Further,
there are no separate categories of austenitic steel defined in the Indian
standards such as {Nickel Chromium Austenitic Steel’ or ‘Manganese
Chromium Austenitic Steel’. The IS simply provide for the percentage of
different components|in the austenitic steel without defining the same as
Nickel-chromium’ type or Manganese Chromium’ type.

The Department has|allegcd such a stipulation in the SCN wherein it has
been concluded that an austenitic steel having more manganese
chromium than ni-::liael chromium will not be a ‘Nickel Chromium
Austenitic Steel’, Thei%e is no such categorization in the Indian Standards
or in any other statutory literature. The Indian standards de not also
stipulate calculation ti')f percentage of manganese chromium on one hand
and that of nickel EI.H:.:} chromium on the other hand to arrive at what type
of austenitic steel it i'S. Once it is established that the item imported (J3
grade) is an austenit'-fic steel and it comes out clearly from the chemical
analysis that both Nig:kel and Chromium are present in the same, the item
imported will squarely fall in the category of ‘Nickel chromitm austenitic

I
Page 40 of 71




(xiv)

F. No GEN/ADJ/COMM /273 /2022-Adin-O/o Pr. Commr- Cus-Mundra
DIN -2024057 1MOO000D0F31E

steel’ under CTH 7220 9022. They submit that the steel strips imported by
them are austenitic steel and contain both Nickel as well as Chrominm
and are therefore, correctly classifiable under heading 7220 9022,

Therefore, the conchasion drawn by the revenue in the SCN is erroneous
and the impugned Notice thus deserves to be dropped on this count alone.

REG.: RELIANCE PLACED BY THE DEPARTMENT ON VARIOUS WEBSITES
TO SUPPORT ITS ALLEGATION ABOUT MISCLASSIFICATION IS GROSSLY
INCORRECT

(xv)

(vii)

The Depariment has relied upon the information provided on the website
of ‘Wikipedia’ about austenitic steels. It is mentioned therein that there are
two subgroups of ausienitic stainless steels, i.e. 300 series stainless steel
achieve their austenitic structure primarily by a nickel addition while 200
series stainless steel substitute manganese and nitrogen for nickel, though
there is still 2 small nickel content. Based on this information, the
department has alleged that %J3 grade’ of steel imported by them has less
nickel and more manganese and therefcre, is not a ‘Nickel Chrominm
austenitic steel’.

In this regard, it is submitted that as already submitted above, the relevant
Indian Standards do not categories the austenitic steels info separate
categories such as Nickel Chromium Austenitic Steel’ and ‘Manganese
Chromium Austenitic Steel. CTH 7220 9022 covers Nickel Chromium
austenitic steel’. The steel sheets iInported by them have Nickel,
Chromium, Manganese and other alloying materials. There is no dispute
that the item imporied by them is an austenitic steel, The issuc fo be
decided is that in an austenitic stainless steel, if Nickel is present in less
percentage and percentage of Manganese is more, whether the austenitic
steel can be considered as an ‘austenitic steel other than Nickel Chrominm
type’. The department has not cited any authoritative technical literature
or authorised standards such as Indian Standards or international
standards in support of its contention that such an austenitic steel will
not fall in the category of ‘Nickel Chromium austenitic steel’. In fact, no
definition of ‘Nickel Chromium austenitic steel’ has been cited by the
department,

Further, Wikipedia is an open source website wherein any person can
upload any content and any person can edit the content. There is no
requirement of citing any technical literature in support of the content
uploaded on Wikipedia. There is no system of any validation of such
content for its correctness and accuracy by any technically competent
person. [t can be a good source of general inforrnation about any topic but
1s not an authoritative source which can be cited in any techno legal
proceedings, In support of this contention they rely on the following
judgements:

a. Ponds India Ltd. vs. Commr. of Trade Tax, Lucknow [2008 (227) ELL.T.
497 (S.C.}

b. Hewlett Packard India Sales Put. Ltd. vs. Commyr. of Cus. (Import), Nhava
Sheva {2023 (383) E.L.T. 241 (S.C)f

c. Commissioner of Customs, Bangalore vs. Acer India Pvt. Ltd. [2007 {218}
ELT 17 {(8.C}
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(xviit} From the above analysis about the lack of credibility of Wikipedia as an

(i)

(%)

authentic source on {echnical maftters, it is submitted that no reliance can
be placed on this luirebsite to conclude that the goods imported were
‘Manganese Chrominm Austenitic Steel’ and not Nickel Chromium
Austenitic Steel’,

In the SCN, reliance |has also been placed on the official website of Aalco
Metals Limited, a company registered in UK and Wales. The company
trades in 200 series stainless steel. As per the website, the main feature of
200 series stainless Isl.tecl is that it has lower Nickel than 300 series, which
is replaced by Mang’:!mese. Reliance has also been placed on the website of
ASM International, a material information society. It has been mentioned
that ‘Austenitic Stainless Steels’ grades are best viewed as a continuum
with a lower bD‘Lde!Il'}F at 16% Cr - 6% Ni and an upper boundary at 19%
Cr - 12% Ni. This [represents the range from minimum to maximum
austenite stability.

As mentioned aboveljithe SCN has been issued on the premise that in the
item imported by th!em, there is less percentage of nickel and chrominm
than the percentage of Manganese and Chromium and therefore the sarme
cannot be considﬁn?::l as ‘Nickel Chromium Austenitic Steel’. A careful
perusal of the material on the website of Aalco Metals Limited indicates
that there is no mention therein that 200 series austenitic steel cannot be
considered as Nicke]| Chromium Austenitic Steel, Mere presence of more
Manganese in the itm imported along with presence of Nickel in smaller
quantity cannot dis!:qualify the item imported from classification under
CTH 7220 9022. The|information on the said website shows the percentage
of Nickel for 200 series as 2.00% - 6.00%. However, with the improved
technology, the percéintage of Nickel in the ‘N’ series is as low as 1-2% (N1,
N2). Further, in N3, /N6 and N7 series, the Nickel percentage varies from
0.20% to 0.95%. However, even with lower percentage of Nickel, these are
still classified as aus;l{enitic steel.

Further, as per the conclusion drawn by the Department on the basis of
the information avé!ilable on the website of ASM International, the
ausienitic steel shmilild have Nickel percentage from 6% to 12% which
represent the rangel from minimum to maximum austenitic stability.
However, this cnnclL:lsic-n, besides being not supported by any authentic
technical basis, is also not even supported by the Indian Standards. The
Nickel percentage in some austenitic steels Is as low as 1-2 % [N1, N2) and
0.45% to 0.95% [N-%, NG, N7}. Even in auslenitic stainiess sleels of
numerical symbol 201, 2014, 202, 2018, 201LN, 201N, 204, 204 Cul, 204
Cu2, 204 Cu3, the Nickel limit is permitted to be less than 6% while the
website of ASM Inter:rimﬁonal mentions the lower limit to be not less than
6% for austenitic séability. It is therefore clear thal the information
mentioned in this website is outdated and cannot ke relied upon lor its
accuracy.

Therefore, as alreadyjestablished earlier, since the item imported by them
contains Nicke] as v.ﬁell as Chromium and are austenitic type, these are
correctly classifiable as Nickel Chromim Austenitic Steel under CTH 7220
9022,
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REG.: DEPARTMENT CANNOT RE.JECT THE CERTIFICATE OF COUNTRY OF
ORIGIN WITHOUT HOLDING ANY CONSULTATIONS WITH THE ISSUING
AUTHORITY

(xcxii)

(soiv}

REG.:

In this regard, it is submifted that although the name of the inwvoice
issuing exporter 1s not mentioned in the column 1 of the COO which is
for ‘Goods consigned from’, the said exporter’s name is mentioned in
column no. 7 which is for Description of goods’ as a Non-Party Operator.
Therefore, the invoice issuing exporter’'s name is mentioned in the COO
and just becanse the same is mentioned in a different column does not
render the COO as ‘invalid’.

Without prejudice to the above, it is submitted that if the importing
member nation has any queries regarding the Certificate, it is within the
Asla-Pacific Rules of Origin, specifically at ‘Clause 5 of Annexure B to the
Rules of Origin’, for the immporting member nation to initiate consultaiions
with the Designated Authoerity of the exporting member nation. The said
Clause 5 stipulates that where the importing Contracting State has
reasonable doubt as to the authenticity of a Certificate of Origin or
regarding the true origin of the products in guestion or it feels that the
Rules of Origin are being circumvented, it may initiate consultations with
the relevant Contracting State and Issuing Authority, and even inspect
the poods in question. In cases of suspected fraudulent acts, the
concerned Issuing Authorities are bound {o cooperate in the action ta be
taken in the ferritory of each Contracting State againsi the persons
invelved, including imposing legal sanctions for fraudulent acts. They
have reproduced relevant extract of clause 5.

that in the present case, there is no consultation initiated by the revenue
with the issuing authority in the exporting country and has simply sought
to reject the COO on the grounds as mentioned above. Such an action on
the part of the revenue is not at all in accordance with the provisions of
the APTA agreement and the impugned SCN thus deserves to be dropped
on this count alone.

ALTERNATIVE CLASSIFICATION PROPOSED BEY THE REVENUE

UNDER CTH 7220 9090 IS NOT CORRECT

(zovi)

that the Department has proposed i the SCN that the item imported by
themn is classifiable under CTH 7220 9090 as ‘Other’. This proposed
classification runs contrary to the premise based on which the SCN has
been issued. A careful perusal of the scheme of entries in heading 7220
will indicate that at single dash level there are three entries. These are (i}
Not further worked than hot-rolled (7220 11, 7220 13); {ii) Not further
worked than cold rolled (Y220 20) and (iii) Other (7220 90). It is an
admiited position even in the SCN that the item imported will {all under
heading 7220 90 at six-digit level. The only ground on which the declared
classification under heading 7220 9022 is being denied is that though
the poods imported by them are austenitic iype but these are Manganese
Chromium Austenitic Type” and not Nickel Chromium Austenitic Type’.
Assuming, without admitting that this classification propeosed by the
Department is correct and the goods are austenitic type but not ‘Nickel-
chromium’ type, even in that case, the goods will remain classifiable at
three dash level after 7220 90 10 as -
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- - - Strips for pipes|and tubes {(other than skelps):

and under this, at four dash level in any of the three entries, i.e.
7220 9021 (Chromium type);

7220 9022 (Nickel chromium austenitic type); or

7220 9029 (Other).

It will not be classified under the other three dash level entry i.e. 7220
9090 which cove! Is ‘Other’, Therefore, it is subrnitted that the
classification adopi!ed by the Noticee has been rejected without proper
understanding of the scheme of classification for the heading 7220 90.

Without accepting that the classification adopted by the Noticee under
CTH 7220 9022 is incorrect, if the same were to be disregarded, even in
that case, the carrei:it classification will be 7220 2028 and not 7220 9090
as proposed by thepevenue. In that case also, they will be entitled to an
exemption of 15%| on the BCD rate under serial number 735 of
Notification No. 50£2018-Cus dated 30.06.2018. Thus, the classification
proposed by the Department is incorrect irrespective of the fact whether
the classification acibpted by the Noticee is accepled or not.

A MERE CLAIM OF DIFFERENT CLASSIFICATION CANNOT MEAN

SUPPRESSION OF F.&CTE AND INVOCATION OF EXTENDED PERIOD OF
LIMITATION

[xenil) The SCN has also invoked extended period of limitation of five years

(xxix)

under Seciion 28{4] of the Customs Act alleging that the imports were
deliberately mis- declared and misclassified by them with an intention to
evade the applicable duty, leading to suppression of facts and wilful rmis-
statement. In this regard, they wish to state that prior to the issue of
notification no. 50 ;LZDIS Cus, there was no difference in the rate of duty
applicable to the I}Fadlng 7220 9022 as adopted by the Noticee or CTH
7220 9090 as propnsed by the Department. However, after the issue of
notification no. 5{} /2018-Cus, they claimed the benefit of the
notification by cIa!e;mfymg the goods under 7220 9022 as the item
imported by them was more appropriately classifiable under this
heading. No adverse inference can be drawn against them on the ground
that they changed ithe classification, Every importer is entitled to claim
the benefit of an exemptinn if he has bonafide belief that he is entitled
to the avail the l:'-eneﬁt of exemption. Similarly, they changed the
classification after thc DRI investigation to 7220 9090, as this was the
classification beingjadopted by DRI during different investigations. This
was done to avoid any further controversy regarding the future
consignments as stich enquiry has affected their business adversely,

The SCN has he»a-n! issued for the import which took place in January,
2019 to January, 2021. The SCN has been isstted in terms of section
28(4) of Customs Act, 1962 which covers provisions for demand of duty
short paid by reason of collusion, misstatement or suppression of facts.
In such a case, the department is empowered to issue SCN within five
years from the relevant date i.e. within tlie extended period of lirnitation.
However, when th?re is no suppression of facts or misstatement etc.,

the SCN has to be 1'ssued within two years of the relevant date in terms
of Section 28(1) of the Customs Act, 1962 i.e. within the normal period
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of limitation. The relevant date is the date when out of charge order is
given by the proper officer of Customs. This date can be taken as near
to the date of filing of the Bill of Enfry, as the date of such order passed
by the proper officer has not been mentioned in the SCN. In this case,
lhe 8CN has been issued on 12.05.2023, which is beyond the normal
period ol two years from the relevant in entire Bills of Entry covered in
the notice. It is submitted that there is no suppression of facis or
misstatement on our part in the present case. Therefore, the SCN could
not have been Issued in terms of section 28{4) of Customs Act, 1962,

that they had truthfully declared all the material facts at the time of
imports. The department had examined their claimn at the time of each
import and found their claim acceptable. The SCN only makes a bland
allegation that they had resorted to misstatement and suppression of
facts without specifying as to what specific action was taken by them
and how the same can be considered as misstatement and/ or
suppression of facts.

Noticees have referred to Compulsory Compliance Reguirements as
mentioned in the Bill of entry, which are required to be checked by each
Customs Officer before the clearance. That they had categorically
dcclared that the item imported was of J3 grade. The inveice also
mentions the grade of stainless steel coils imported as J3. The
classification claimed was also 7220 9022, In a number of Bills of
Entries, the test certificate issued by the mannfacturer was also
enclosed with the Bills of Enfries. The compulscry compliance
requirement for this heading was quite clear and unambiguous. The
Departmental officers were required to check whether the goods
imported fell within the classification claimed or not. They had claumed
the classification under heading 7220 20232, The grade of J3 was also
specifically mentioned in the Bill of Entry. The compulsory compliance
requirement was meant to ensure that the goods covered under heading
7220 9022 meet these requirements Including the IS ©911:2017
mentioned therein. As there was no objection from the department and
the goods were cleared in accordance with their claim for concessional
rate of customs duty, it is clear that their claim was accepted by the
department. Now SCN only makes a bland allegation of suppression of
facts and misstatement without specifically mentioning as to how
exactly this suppression or misstatement was resorted to by them. They
categorically deny that any suppression of facts was done by them or
they had resoried o any misstatement.

A careful perusal of this 8CN will indicate thai there is not a single
specific action which was done by them and based on which the learned
authorily has arrived at this conclusion that they were well aware of this
fact that the benefit was not available to CTH 7220 9090. The SCN has
used the words such as malafide intention, intent to evade payment of
Customs duty, intentional misdeclaration, suppression of facts etc., the
standard phrases used in Section 28(4) but without substantiating any
of these allegations. The only basis which is mentioned in this para is
the ‘from the investigations carried out in the case’.

During the course of investigation, they had submitted all the data to
the department. From none of the statement or any other evidence, it is
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forthcoming that|they had deliberately resorted to any suppression of
facts or misstatement. The department, based on the material available
on the websites m!entioned in the SCN, has arrived at certain conclugion
that the classiﬁca}:inn claimed by them was wrong. But a mere difference
of opinion between department and the importer regarding classification
cannot be equa ed with suppression of facts or misstatement.

Somecthing more Rositive is required to be proved against them. This
principal has been well laid down in a catena of Jjudgements, wherein
the Courts have held that where the issue is relating to interpretation,
suppression of facts cannot be alleged and extended period of limitation
cannot be 1mrokedi they rely on the following judgements in this regard:

. International ﬂ;femhrmdtsmg Company, LLC vs. Commissioner of
Service Tax, New Delhi {2022 (67) G.S.T.L. 129 (S.C.}};

b.  Bundaram Finance Ltd. vs. Commissioner {2019 (25) G.S.T.L. J30
(S.CJ;

¢.  Commissionerys. Singh Transporters {2018 (13} G.S.T.L. J40 {S.C. i

d. Commissioner|lvs, N.C. Paul & Company [2020 (43) G.S.T.L. J93
(S.CL

REG.: NO PENALTY IMPOSABLE UNDER SECTION 112{a) OR 112(b)

(oxiii)

REG.:

(axxiv)

{xxv}

that the SCN propgses to impose penalty under Section 112(a) or 1 12{b}
of the Customs Act. Penalty under this Section is imposed for improper
importation of goods. In the present case, there is no act committed by
the Noticee which|would render the goods Hable to confiscation under
Section 111 of ﬂria Customs Act. As alrcady submitted above, ail the
relevant infonnat?.lon and documents were filed with the Customs
authorities at the tilime of import and there was no suppression of facts
on the part of the{Noticee. Therefore, there is no penalty which can be
imposed under Section 112 of the Customs Act on the Noticee.

NO PENALTY IMPOSABLE UNDER SECTION 114A

that the SCN has I%mpnsed to impose penalty under Section 114A of the
Customs Act. As per this Section, where duty has not been levied or
short-levied on ac!:c:-unt of collusion or any willful mis-statement or
suppression of fa::t!s, penalty equal to the duty amount will be imposed
on the defaulier. In the present case, as already discussed above, there
Is no suppression {l]!f facts, collusion, or any willful mis-statement on the
part of the Noticeg and therefore penalty under Section 114A is not
imposable,

It is relevant to nﬁte here that penalty under Section 112 cannot be
imposed in cases Where penalty is imposed under Section 1144 of the
Customs Act.

REG.: NO PENALTY IMPOSABLE UNDER SECTION 114AA

[xxxvi) The 8CN has prnp!:l)sed to impose penalty under Section 114AA of the

Customs Act. As per Section 114AA of the Customs Act, if a person
knowingly or mtentmnally makes, signs or uses, ar causes to be made,
signed or used, any declaration, staternent or document which is false
or incorrect in aﬁiy material particular, in the transaction of any
business for the I:}:T.iilrpDSES of the Customs Act, he shall be liable to a
penally not exceeding five times the value of goods. In the present case,
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there is no [alse declaration, statement or document made, signed or
used by them and as submitted earlier, this Is a mere difference of
opinion and interpretation of the classification of the product imported.
Therefore, no penalty can be imposed under Section 114AA of the
Customs Act.

REG: NO PENALTY CAN BE IMPOSED UNDER SECTION 117

(xxxvii] The SCN has proposed to impose penalty under Section 117 of the
Customs Act even though the ingredients necessary for imposition of
such penally are absent in the present case. In the present case, as
already submitted above, there was no contravention of any provisions
of the Customs Act or abetment of any such contravention, on the part
of the Noticee. Accordingly, no penalty can be imposed under Section
117.

{sooxoviii) In view of the above, they prayed that all the proposals in the Show
Cause Notice may be withdrawn by discharging the Notice in its enlirety.

23.2. DEFERSE SUBMISSION BY THE NOTICEEE i.c. SHRI DEEPAK
SAWLANI, AUTHORISED SIGNATORY AND G-CARD HOLDER OF M/S. R R
LOGISTICS & M/S., SHIiVAM CLEARING AGENCY {MUMEAI] PVT. LTD
(CUSTOMS BROKERS]:

Written reply against impugned SCN was submitted by Shri Deepak
Sawlani, Authorised Signatory and G-Card Holder Of M/S. R R Logistics & M/S.
Shivam Clearing Agency (Mumbai) Pvt, Lid (Customs Brokers} vide their letter
dated 03.07.2023, wherein they interalia siated as under:

({). that they being CHAs were responsible for filing the bills of entry along with
the documents like invoices, packing list, authoriy letters eic. It is an
admitted fact that the description as well as quantities of goods covered
under the bills of entry were in accordance with the invoices, packing list and
other documents accompanying the goods. Once the goods arrived at the
customs area a CHAs like them have no means nor dre aliowed to check the
actual contents of the imported goods and the CHA is merely a person who
submits documents like invoices, packing list eic. after ensuring that the
description, guantity, certificate of origin and other detuils as shown in the
bill of entry are in accordance with the documents accompanying the
imparted goods, In the present case also the bills of entry submitted by them
for the imports of M/ s. Bhagvan shri Sirips Private Lid contained the deiails
of the imported goods which were admittedly in accordance with the details
appedring in the other documents. Therefore, there is no illegality or
irregularity committed by them as CHA,

fiil. that as per the allegations in the show cause notice, they do not understand
as to how they have contfravened Regulation 10{d} and 10fe) of the CBLR,
2018, They have in capacity of CHA advised their client correctly to provide
correct information and documents for the purpose of customs clearance of
the imported goods. The show cause nofice also does not allege or rely upon
any evidence to show that they have wrongfully advised their client so as not
to comply with the customs act and rules framed there under. It is also
pertirient to note that if they were actually aware that M/s. Bhagvan shri
Strips Private Lid. were importing cold rolled stainless steel coils, they would
have informed the Deputy Commissioner of Customs, however, the show
catise notice nowwhere provides any evidence about thetr having knowledge
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that the goods which|were being imported were cold rolled stainless steel '
coils. As mentioned in the above paragraph a customs house agent is ’
supposed to verify the documents like the bills of entry and accompanying
docurnents and to seelthat all the descriptions match. As mentioned above a

CHA is not allowed tocheck the cargo and the job of the CHA is only doing
proper documentation!| Therefore, the proposals in the show cause notice are
unclear as o how they have not exercised due diligence to ascertain the
correctness of the inﬁ:rlrmation. It is virtually impossible to know whether the
imported carge is cold rolled stainless steel coils or nickel chromium austenitic

type coils, in as much !:13 both the commodities fall under Chapter 72 and are
products of the same |:!.1af.ure. Therefore, even if a@ CHA is able to check the
edargo, a bare perusal| by seeing the cargo would never reveal the acticd
nature of the goods in as much as the goods are of the same chapter i.e.
Chapter 72 and are s:mzt'ar in nature. In view of these peculiar facts the
allegations made in the show cause notice that they have contravened
Regulation 10{d) and i ID{e} are allegations which are not supported by any
cogent evidence and|hence the proposals to invoke the provisions of
Regulation 17 and 18 do not warrant any consideration. The proposals in the
show cause notice are, hence linble to be vacated in the interest of fustice.

(i), that the issue of mis-declaration made by an importer and its implication on
the CHA came for consideration before the Hon’ble Delhi High Court in the
case of M/s. Kunal Travels (Cargo) reported at 2017 (354) ELT 447 whereby
the Hon'ble Delhi High Court observed that if the goods do not corroborate
with description, it c:qn” ot be deemed to be a mis-declaration by the CHA and
hence there could be rlﬂ guilt, fault or penalty on the CHA in absence of any
spectfic evidence stuggesting active involvermnent. The Hon’ble Dethi High Court
also held that the Izcense of @ CHA cannot be cancelled because of such mis-
declaration made by the importer. That in another case of M/s. Exim Cargo
Services reporfed at 2[}1'9 (368} ELT 1024 the Hon'ble Delhi High Court
considered the uioiaﬁaln of the CBLR Regulations, 2013 in the event of under
valuation of imported Igﬂﬂds. The Hon’ble Delhi High Court held that when
there is no evidence ditributable to the CHA or any of its employee of any
CONSCIOUS or deiiberarel' misstatement on behalf of the importer, when there is
no corroborative evfdf;-{we to show that the CHA having information and
knowledge has commztted corifravention, mis-declaration and under
valuation, then in such a case, the license of the CHA cannot be cancelled
under the CBLR, 201 3' These decisions of the Hon’ble Delhi High Court have
heen followwed by the Hlon’ble CESTAT, Bangalore in the case of M/s. United
Safe Way India Put. Ltd reported at 2019 (369) ELT 1563 in the context of
violation of Regulationt|14 and 17 of the CBLR, 20118. The Hon'ble Tribunal
has in this case held|that the courts have consistently held that extreme
penalty of revocation of license should be invoked only when there is clear
involvement of the CH.;& in mis-declaring the value of the goods in order to
avail some monetary |benefits in absence of there being any such clear
evidence, the navncationf suspension of license under CBLR, 2018 would not
be sustainable, Thereﬁ:ure it is a seitled legal position that in absence of there
being evidence of actwe involvement in mis-declaration of goods with the
intent to avail some beneﬁt the lcense of o CHA cannot be revoked or
suspended. In view of these decisions of the Hon'ble Delhi High Court and
the Hor'ble Tribunal, lthe proposal te debar them from carrying out the
business of customs dean:mce Jor a period of 6 months in view of Regulation
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17 of the CBLR, 2018, is a proposal which is not sustainable in law and hence
liable ta be dropped in the interest of fustice,

that in the present case, the department has not produced any cogent
evidence fo show that they have wiilingly participated in mis-declaring the
imported goods and that they have got some monetary or other benefits by
valuntarily mis-declaring the description of the goods. Therefore, in view of
the decisions mentioned above, when the ‘G’ Card cannot be suspended or
revaked without there being clear evidence, penaliy can aiso not be imposed
under Regulation 18 of the CBLR, 2018, Hence the proposal to impose penalty
also deserves to be vacated in the interest of justice.

that in the present case there dre no proceedings of penalfy initiated against
them under the provisions of the Customs Act, 1962 and this also proves the
Jact that they have not made any mis-declaration with the intent to help M/ s.
Bhagvan Shri Strips Pvt. Lid. get undue advantage of conicessional rate of
duty. In other words, if there was any fault on their part, proceedings ought
to have been inttiated under the Customs Act, 1962, however in the present
facts, there are no such proceedings.

that the issue of when a CHA is liable under the Customs Act. 1862 has also
come iup for consideration on various occcasions. The Hon'ble Tribunal,
Mumbai in the case of M/ s. Savithri Jewellers Pvt. Lid. reported at 2020 {374}
ELT 754 has held that when the depariment has not produced any evidence
fo establish that the CHA had any knowledge about mis-declaration, and
when the CHA has prepared documents in a bona-fide manner based upon
the declaration made by the exporter, the CHA cannot be penalized under
Sections 114(iii} and 114AA of the Customs Act, 1962. In another case of M/ s.
Apson Enterprises reported at 2017 {358) ELT 817, the Hon'ble Tribunal,
Mumbai has again held that when the department has nothing to show that
the CHA was concerned with or mware about the valuation of goods, the CHA
cannot be penalized under Section 1141} of the Cusioms, Act, 1962. In the
case of Nirmal Kumar Agarwal reported at 2013 (298} ELT 133 the Hon'ble
Tribunal has again held that until and unless it is proven that the CHA was
aware of the mis-declaration and the ingredients of Section 114fiti) are
complete, no penalfy can be imposed on the CHA. The Hon'ble Tribundal,
Chennai in the case of M/s. Moriks Shipping and Trading Puvi, Lid. reporied
at 2008 (227) ELT 577 has categorically held that the customs house agent
is not required to go into the authenticity of the declaration made by the
exporter in the export documents and in absence of any evidence to show that
the CHA not only participated in mis-declaration, penalty under Section
114fiii) cannot be imposed. The depariment went in appeal against the
decision of the Hon'ble CESTAT and the Madras High Court in its decision
reported at 2015 (317) ELT 3 has vide a detailed order confirmed the findings
given by the Hon’ble Tribunal and has held that in absence of any positive
evidence that the CHA was actually involved in mis-declaration, penalty
under Section 114 of the Customs Act, 1962 cannot be imposed. Thus the law
about fmposition of penalty on the CHA is very clear that only when the CHA
was well aware and actually participated in facilitating the mis-declaration
of goods or value, can the CHA be held accountable. Furthermore, it is also
clear that the CHA is not supposed to go into and verify each and every detail
provided by the exporter about description and value of goods.
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{vii). that the CBLR, 2018 are issued under sub-section (2] of section 146 of the
Customs Act 1962 anid hence, the decisions which are concerning the issue
of penalty under the G%ustﬂms Act, 1962 are alsc applicable to the cases like
the present one. Therefore imposition of penalty under the CBLR, 2018 would
also be possible only !when the CHA has participated in mis-declaring the
goods willingly and h-:zs derived some benefit by doing that. The burden of
proof for imposition nﬁ enalty under the CBLR, 2018 is akin to the burden of
proof for imposition ofipenalty on the CHA under the Customs Act, 1962 and
hence the department has to consider the same circumstances and standards
Jfor both the pmuzsm?s. In view of the abovementioned decisions, the
proposals in the Show\Cause Notice are devoid of any merits and hence linble
to be vacated in the inferest of pustice,

23.3. DEFENSE SU'.BMIBBIDH BY SHRI1 JITENDRA KUMAR, PROPRIETOR OF
SHRI BALAJI I.-OGISTIDS

Shri Jitendra Kumar, Frollnetcr of Shri Balgji Logistics, submitted their reply
vide letter dated 15.04. 2023 interalia submitted as under:

REG.: NO PENALTY IMPOSABLE UNDER SECTION 112(a) OR 112(b)

(i) that in the present case, there is no act committed by the Noticee which
would render the goods Iiaple to confiscation under Section 111 of the Customs
Act. As already submittedjin the reply filed for ‘M/s BSSL’, all the relevant
information and decuments were filed with the Customs authorities at the time
of import and there was noj suppression of facts on the part of the Noticee. The
issue 18 one of mtcrpretauon of the classification entries and not of suppression,
wilful mis-statement or collusmn Even the statement recorded of Mr. Jitendra,
Kumar does not menhuri about any act done by the Noticee leading to
suppression of facts or w1lful mis-statemnent or connivance and coilusion on the
part of the Noticee. TherefcI::re there is no penalty which can be imposed under
Section 112 of the Customs Act on the Noticee.

REG.: NO PENALTY IMPOSABLE UNDER SECTION 114AA

(i)  that the subject SCNs has proposed to impose penalty under Sﬁ:ctmn
114AA of the Customs f’r::ti As per Section 114AA of the Customs Act. In the
present case, there is no falqe declaration, statement or document made, mgned
or used by me and as S‘lenlllltted earlier, this is a mere difference of apinion and
Interpretation of the clasmﬁ(‘:&tlﬂl’l of the product imported. Therefore, no penalty
can be imposed under Secuil:}n 114AA of the Customs Act.

REG: NO PENALTY CAN BE IMPOSED UNDER SECTION 117

fiiij  that the SCNs has p:.‘l@pased to impose penalty under Section 117 of the
Customs Act even though|the ingredients necessary for imposition of such
penally are absent in the|present case. In the present case, there was no
contravention of any pmvis;ions of the Customs Act or abetment of any such
contravention, on the part of the Noticee. Accordingly, no penaity can be imposed
under Section 117.

(iv) In view of the above, they prayed that all the proposals in the Show Cause
Notice may be withdrawn by discharging the Notice in its entirety.
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23.4. DEFENSE SUBMISSION DATED 08.07.2023 MADE BY THE NOTICEES

1.E.

M/S.MAFFICK LOGISTICS AND SHRI DEVENDRA N THAKKER,

PROPRIETOR AND F-CARD HOLDER OF M/S.MAFFICK LOGISTICS, AS
FOLLOWS:

(i)

(i)

(i)

(iv)

(v]

[viii)

that they specifically deny any liability to penalty for attending to the above
imports and would submit to deny liability to any provision under the
Customs Act and the Rules, Regulations made there under and seek
Personal Hearing.

that they refer to their reply dated 12.01,2022 submitted before the DRI
Officers.

All detlarations were entered by the CB Office and were based on approved
‘Check List’ provided and certified by the importers of the said entities.
These ‘Check Lists’ were *entry declarations” as required under Section
46(4) of the Customs Act which reads as follows:

“46(4) The importer while presenting a bill of entry shaill make and subscribe
to a declaration as to the fruth of the contents of such bill of eniry and shall,
in support of such declaration, proditce to the proper officer the invoice, if any,
and such other documents relating to the imported goods as moay be
prescribed.” (Highlighting Supplied)

A peruszl of the above highlighted portion would place the burden to the
iruth of the declarations on the importer only.

that No Query Memos were issued by the Proper Officer of the Group or the
Examination Officer including the Section 47 Officer and goods were cleared
after the final appraisement arrived in this case by the Proper Officer. They
have not been questioned on the assessment arrived by them to call for a
short levy demand of duty made in the present SCN, In any case the CB or
its proprietor and employees are not duty bound to arrive at any assessment
under Section 17 of the Customs Act. The liability of an assessment is on
the importer and the Proper Oificer.

that as Customs Broker they have been operating from Ahmedabad and
have conducted Custom clearance for imported goods imported by M/s
BSSL, and submitted the Checklists, as signed and declared as received
from the importer, along with other import and shipping documernts along
with the CTH declaration claiming the classification of imported entity
under CTH declaration 72209022 for the declared description Non-
magnetic Stainless Steel, Cold Rolled Coil, Stock Lot, Grade J3 0 and
claiming benefit of Notification No. 50/2017 Sr No. 376.

that they are Licensed Customs Brokers, conducting their business mainly
at Ahmedabad. In the normal course of their business, they handled
clearance of imported consignments of Stainless Sieel Cold Rolled and
entered the declaration in the Customs ICEGATE seeking clearance as
envisaged u/s 2(16) read with Section 46(4) for the said consignments. All
declarations were entered by the CB Office and were based on approved
‘Check List’ provided and certified by the importers of the said entities.
These ‘Check Lists” were “entry declarations” as required under Section
46{4) of the Customs Act which place the burden te the truth of the
declarations on the importer only. It is nobody’s case i.e., CB, its proprietor
or any other employee of CB are the persons who are the importers and are
thus required to made declarations. It is also nobody’s case that the above
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said persons are in any manner, privy to any alleged mis-declarations or
benefited in any manner by the said imports to bring them under the
mischief of the person being a ‘beneficial importer’ under Section 3{a) or
read with 2(26) and |Section 112(a) of the Customs Act. They have nat
knowingly dealt with or acquired the possession of any goods, as provided
under Section 112{h) c:a:f the Customs Act which may be liabie to confiscation
ufs 111 of the Act or apettf:d. There is no reason therefore to bring a penalty
provisions, as alleged =ilr:a the SCN for conducting Ministerial Acts performed
by themn, in the normal course of business as Customs Broker to upload the
declarations made b}lr the importer and received by them and thereafter
clear the goods as El.SSFSSEd by the proper officers under Section 17 and 47
of the Customs Act, TIIIE:}T have complied with the provisions of Customs Act
in performance of their duty as Customs Broker and are not liable to any
penally under Seci:int:m_i 117 of the Customs Act read with CBLR.

that there is no materizal to bring in any Act on part of the Customs Broker
or their Proprietor or eémployees to have not guided the importer or to have
men’s-rea with profit motivation of sorne kind. No such material exists in
the entire SCN, As rcglxlards penalty ufs 114AA there Is no mis-declarations
or any false statements made by the Customs Broker, its proprietor or their
employees. They havelalso not induced any other person to make any falsc
statement and prnduce:. such material in any proceeding under the Customs
Act at any time. Therefore, the invocation by the SCN of Section 114AA4, in
this case was contrary|to the CBIC and Finance Ministry views and penalty
Lability under this provision is not invocable and one has to refrain [rom
arriving at penalty under this provision,

In this regard they have placed reliance on various casc laws and on the
271 report of the Par]iﬁmentary Committee on the comments of the Finance
Ministry on the proposed introduction of Section 1148A of the Customs Act,
1962:

& Sri Krishna Sounds and Lightings 2019 (370} ELT 594 {tri-Chennuai),
» Access World Wide C{:Iu‘go v CC—-2022 (379 ELT 120,
¢ R & B Faicon (A} Pty Ltd., V/s Commissioner of Incorme Tax — (2008) 12 SC‘C

466 (J,
» Deshbandhu Gupta & Co & others V/s Delhi Stock Exchange Association

Lid - (1979) 3 SCR 373,

e Customs / Central Extise Rebate in Spentex Industries Ltd - 2015 (324) ELT

686.

that as regards 112(a)land 112(h) the liability of the goods to confiscation
/s 111{m) cannot be! arrived since no goods are under seizure and in a
case of classification dispute the goods cannot be seized and confiscation
arrived is the settled Law. They have placed reliance upen following case
laws:

¢ NORTHERN PLASTICILTD 1998 {101} E.L.T. 549 (S.C.).

» BOSTON SCIENTIFIC|INTERNATIONAL BV Vs Commissioner of Customs
ACC, MUMBAI 2000 {122} E L.T. 250 {Tribunal)

* SAB NIFE POWER SYSTEMS LTD. Vs Commissioner of Customs 2000 {124
E.LT 1680 mlbunaﬂ![dfﬁ:med in Supreme Court 2002{141) ELT AG5

* PUSHPIT STEELS PVI: LTD. Vs Commissioner of Custorms 2001 {130) E.L.T.
520 (Tri. - Chennai)
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RELAX(Q RUBBER LTD. Vs Commissioner of Customs 2001 (132) E.LLT. 56
(Tri. - Del.)

NISHILAND PARK LTD. Versus COMMISSIONER OF C. EX. & CUS,, MUMBAT
2004 (168) E.L.T. 389 (Tri. - Mumbai)

PIONEER BUSINESS ENTERPRISES Versus COMMISSIONER OF CUSTOMS,
BANGALORE 2005 (191} E.L.T. 166 {Tvi. - Bang.)

PEARL ENTERPRISES Versus COMMISSIONER OF CUSTOMS (PORT),
KOLKATA 2006 (203) E.L. T, 71 {Tr. - Kolkata)

CONTESSA COMMERCIAL €O, PVT. LTD. Versus COMMR., OF CUS,
FARIDABAD 2007 (208) E.L.T. 299 (Tri. - Kolkata) Affirmed in Supreme Court
2015 (324) ELT 638.

SUTURES INDIA PVT. LTD., Versus COMMISSIONER OF CUSTOMS,
BANGALORE 2009 (245) E.L.T. 596 {Tri. - Bung.) Maintained in Supreme
Court 2010 {255} ELT A8,

RELIANCE COMMUNICATIONS LTD. Versus C.C. {ACC & IMPORT), MUMBAI
2012 (285) E.L.T. 270 (Tri. - Mumbai)

S. RAJIV & CO. Versus COMMISSIONER OF CUSTOMS (CSI AIRPORT),
MUMBAI 2014 {302} ELL.T. 412 {Tri. - Mumbai}

STAR INDUSTRIES Versus COMMISSIONER OF CUS. (IMPORTS), NHAVA
SHEVA 2014 {312) E.L.T. 209 {ITr, - Mumbai} Affirmed in Supreme Court
2015 (324) ELT 656.

DEVRAJ M, SALIAN Versus COMMISSIONER OF CUSTOMS (B, MUMBAI
2015 (316) E.L.T. 139 (Tri. - Mumbai) Notice issued in Supreme Court 2016
(331) ELT A194.

ISGEC HEAVY ENGINEERING LTD. Versus COMMR. OF CUS. (EXPORT),
MUMBALI 2015 (318) E.L.T. 284 (Tri, - Mumbai)

SHREE EXPORT Versus COMMR, OF CUS. (EXPORT), NHAVA SHEVA 2015
(318) E.L.T. 695 {Tri. - Mumbai)

RELIANCE COMMUNICATIONS INFRASTRUCTURE LTD. Versus C.C, {1,
NHAVA SHEVA 2015 {320} E.L.T. 306 {Tri. - Mumbai} Appealed to High Court
— Admitted in (Bombay High Court) 2017 (3458) ELT A222.

SANCTUM WORKWEAR PVT. LTD. Versus COMMR. OF CUS. (EXPORT],
NHAVA SHEVA 2016 {334) E.L.T. 698 (Tri. - Mumbuai)

SIRTHAI SUPERWARE INDIA LTD. Versus COMMR. OF CUSTOMS, NHAVA
SHEVA-III 2020 (371) E.L.T. 324 (Tvi. - Mumbai)

Thercfore, there iz no material to arrive at any pre-concert with the
importers the Custorns Brokers and its proprietor and employees have
acted in a bona-fide and clearing the imported consignments in the
impugned BE. Therelore, they have not aided abetied or knowingly
acquired or dealt with any goods on which they could have reasons to
believe that the said goods were liable to confiscation.

that no penalty can be called for under the provisions of the said Section
117 as there is no specific charge brought out as to which. act has not been
complied which was duty of the CB, its proprietor and their employees to
comply.
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[x111) that the CB have c’leared imported goods which were assessed by the
Proper Officer as deglared and under Sections 47 the Proper Oificer has
made an order for h!)me consumption. As per setiled position of law, an
assessed Bill of EII-!J_tI'jT is a Quasi-Judicial Order and unless such
assessment is set aside in Appeal, no further action is permissible,
Reliance is placed ofl ITC LTD reported in 2019 (368) E.L.T. 216 (S.C),

{xiv) They have sought a personal hearing in the matter and craved leave to add
alter amend the submissions and submit a final reply thereafter.

24. RECORDS OF PERSONAI HEARING:

]
24.1, Personal hearing 1n the matter was granted to all the noticees on
28.03.2024, and on 10.04! 024 Details of the PH are as under:

(i) 1=t PH conducted on 28.03.2024: Shri Devendra N Thakkar (Noticee-xi),
Proprietor of M/s. Maffick Loglstlcs (noticee- vi) vide his letter dated 08.07.2023
submitted written subinission and request to waive reappearing from further
hearings. Shri Rajesh Baleﬂ‘; Nair {Noticee-xi), Authorized representative of M/s.
Kashish Impex (Noticee- mﬂ vide his letter dated 06.09.2023 and submitted
written submission and request to waive reappearing from further hearings. !

(ii] 2= PH conducted uL 10.04.2024: Shri Kartik Dedhia, Advocate of M ,f‘ié.
Bhagvan Shri Strips anléte. Limited [Noticee-i), Shiri Mohan J am[Noncee—zf_l
Director of M/s Bhagvan Shrl Strips Private, Shri Jitender Kumar(Noticee-ix)
proprietor of M/s Balaji Lng;stacs[Nntmee—tzﬂ appeared for personal hearing and
he reiterated his written 'submission dated 15.04.2024. Shri Bharat Malik
(Noticee-xiit), Authorized Represﬁntaﬂve of M/s Imnage Cargo Movers (Noticee-viii)
appeared and re- —submitted a submission dated 12.10.2023 in their defense.

25. DISCUSSION AND FINDINGS:

25.1. 1 have carefully gaizsne through the impugned SCN bearing F.No.

GEN/ADJ/COMM/273/ EGEZ-Adjn, dated 12.05.2023, the relied upon
documents; submissions made by the Noticees, relevant legal provisions and the
records available before me! The issues before me to decide are as under:

(] Whether the ::Iassiﬁclatiun of the impugned Imported goods to be rejected
and be re-classified|junder Customs Tariff Heading No. 72209090 or
otherwise, of the FII'ST: Schedule to the Customs Tariff Act, 1975 and to
reassess the subject BlllS of Entry;

(i) Whether the impugned imported goods valued at Rs.29,35,51,630/- as
detailed in Hnnexurcﬁﬂ to subject notice, are liable to confiscation under
the provisions of Seclion 111{m) of the Customs Act, 1962, or otherwise;

fiiij Whether the d_L'ETcren il Customs duty amounting to Rs.1,56,93,535/-
{(Rs. One Crore Fifty Six Lacs Ninety Three Thousand Five Hundred
Thirty Five Only) as detailed in Table-I mentioned above, should be
- demanded and recovered under Section 28(4) of the Customs Act, 1962
alongwith applicableflinterest under Section 28AA of the Customs Act,
19613, or otherwise;

[iv) Whether the Noticees are Hable for Penalty as invoked vide the impugned
SCN.

28.2. 1 find that the instar!lt case arose outl of investigation carried out by the
DRI that M/s. BSSL impm-‘l!ied goods namely ‘Cold Rolled Stainless Steel Coilg?
and misclassified the same under CTH 72209022 sc as to wrongly avail the
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benefit under Notification No. 50/2018-Customs dated 30.06.2018 at the time
of filing of Bills of Entry during the month of Jannary 2019 to January, 2021
as detailed hereinabove, As per the said Netification no. 50/2018-Customs
dated 30.06.2018, there is tariff concession to the extent of 45 % of applied
rate of duty on the goods of ‘Nickel Chromium Austenitic Type’ falling under
CTH 72200022; whereas M/s. BSSL Imported the goods viz. ‘Cold Relled
Stainless Steel Coils’, which were allegedly not Nickel Chromium Austenitic
Type', and therefore, not classiftable under CTH 72209022. Whereas the Test
certificates-Inspection Certificates issued by the overseas suppliers ({(as
discussed in detailed in the subject show cause notice], revealed that M/s. BSSL
imported ‘Stainless Steel Cold Rolled Coils’, which contains more percentage
of ‘Chromium & Magnesium’ instead of ‘Chromium & Nickel’. Therefore, the
impugned imported goods did not satisfly the conditions pre-requisite to fall
under the CTH 72209022 (Nickel Chromium Austenitic Type); instead the
subject imported goods appeared classifiable under CTH 72209090 (Other]. In
view of above, the investigation revealed that M/s. BSSL evaded Customs duty
of Rs.1,56,93,535/- (Rupees One Crore Fifty Six Lacs Ninety Three
Thousand Five Hundred Thirty Five Only) (us detailed in Annexure-A aftached
to impugned Show Crause Notice).

25.3. I find that Shri Mohan Jain, Director of M /s BSSL during his statement
dated 21.06.2021 and 29.04.2022 interalia stated:

(i) that Stainless Steel coils which were more than 600 mm of width wcre
classified under CTH 7219 and Stainless Steel coils which were less than
6EOOMM of width were classified under CTH 7220 of Cusioms Tariff.

(i) He perused the Test Certificate-Inspection Certificate no. HXL-SZG2017-
010TC dated 21.05,2017 issued by M/s. Shenzhen Jinminghui Industry and
Trading Co. Ltd., China for the goods supplied under Commercial Invoice No.
SZG2017-010 dated 21.05.2017 by M/s Great China Alliance Ltd., Hong
Kong and Test Certificate-Inspection certificate no. 20504-TC dated
2%,.11.2020 issued by M/s. Shenzhen Jinminghui Industry and Trading Co.
Lid., China accompanying the goods supplied under commercial Inveice no.
CMTSZ-20504 dated 28.11.2020 by M/s Comet International Ltd., Hong
Kong. The goods supplied under commercial inveices, i.e. Cold Rolled
Stainless Steel Coils, Grade- J3- Ex Stock and stated that as per the Test
Certificate-Inspection Certificate the coils contain less than 1.0 % of Nickel
and 10 to 12 % chromium;

fiii that from content available on Wikipedia it appears that the coils imported
by them would not falls under nickel chrominm Austenitic type steels as
Nickel was replaced by Manganese in 200 series 83 coils. He stated that the
goods, Stainless Steel Cold Relled Coils Grade- J3 should be classified under
CTH 72202090 and that prior to the issuance of Notification No S50/2018-
Customs dated 30.06.2018, they were classifying the goods under same CTH.

(iv) that as per the documents received from overseas supplier they classified the
goods under the description of ‘Nickel Chrominm Austenitic Type’ and iiled
the Rills of Entry under CTH 72209022 to claim the benefit of Notification no
50/2018 dated 30th June, 2018 but as per the literature available on website
it does not fall under category of ‘Nickel Chromium Austenitic Type’ and the
goods imported by them should have been rightly classified under CTH
72209090 for Stainless Steel Cold Rolled Coils, Grade- J3 as classified by
them prior to the issuance of Notification No 50/2018 dated 30.06.2018.
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25.4. WRONGLY AVAILED BENEFIT OF NOTIFICATION NO. 50/2018-
CUSTOMS DATED 30. DE.IEDIB BY THE IMPORTER ON THE STRENGTH DF
INVOQICES ISSUED BY A NDN-PARTY'

1. I find that ‘M/s E-SSIJ',’ had wrongly availed the benefit of payment of
appropriate duty under Nﬂtlﬁcauon Ne. 50/2018-Customs dated 30.06.2018 on
the basis of Country of Dngﬁn certificates issued by China based manufacturers
inl the name of importer, whereas invoices were issued by other supplier hased
at Hong Kong. However, injterms of notes of completing a certificate of origin irn
“Box 1. Goods consigned from the name must be the samne as the exporter
described in the invoice ani:il the Rules of Determination of Origin of Goods under
the Asia-Pacific Trade Agreement, (formerly known as the Bangkok Agreement)
Rules, 2006 [Notification No. 94/2006-Cus. (N.T.) dated 31.08.2006 as amended]
has no exclusive pI‘DVlSlGI’J.' for accepting a certificate of origin for which invoice
is issued by a non-party. Therefmrc the benefit of exemption from payment of
duty under Notification No! ISD /2018-Customs dated 30.06.2018 is not availahie
to the Country of Origin cektificates issued by the manufacturers other than the
actual exporters (Invoice issuing suppliers).

%. 1iind that “IgnorantiaiJuris Non Excusat”is an important principle in law,
This principle places the responsibility on individuals to know and follow the
law, regardless of whether|they were aware of the law or not. In other words, six
person cannoct avoid liabilitjy by claiming that they did not know the law.

3. In this connection, I (:Ebservc that the burden to prove the eligibility of
exermnption notification is r_i{l importer; and that the exemption notification are
subject lo strict Interpretation. I place reliance uprm following relevant legal
pronouncemernts:

» Hon'ble Supreme [Court in the case of Hotel Leela Venture Ltd. Vs,
Commr. of Custioms {General]), Mumbai [2009(234) ELT-389(S8C)
held that the burden was on the appellant to prove that the appellant
satisfies the termls and conditions of the Exemption Notification. It is
well settled that FExemption Notification have to be read in the strict
BETISC,

¥  Hon'ble Supreme Paurt in the case of Krishi Upaj Mandi Samiti v/s.
CCE reported in 2022 (58) GETL 129 (SC) held that law of the issue
of interpretation ?f taxing statute has been laid down in catena of
decisions that palin language capable of defined meaning used in a
provision has to I:;e preferred and stict interpretation has to be adopted
except in cases of ambignity in statutory provisions.

Hon’ble Supreme;|Court in the case of Uttam Industries V/s. CCE
reported in 20111(265) ELT 14(SC) held that it is well settied law that
exemption notification should be construed strictly and exemption
notification is subject to strict interpretation by reading it literally.

¥

» The constituf.ion&ﬂ bench dated July 30, 2018 of Honble Supreme
Court of India f the casc of COMMISSIONER OF CUSTOMS
(IMPORT), MUMZ?.AI --APPELLANT{S} VERSUS M/S, DILIP KUMAR
AND COMPANY 5 ORS. (CIVIL APPEAL NO, 3327 OF 2007) held that
the benefit of ambignity in exemption notification cannot be claimed
by the subjectfaff?essee and it must be interpreted in favour of the
revenue/state. Exemption notifications are subject to strict
interpretation,
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Relevant Para the said judgement is reproduced hereunder;

“41 After thoroughly examining the various precedents some of which
were cited before us and dafter giving our anxious consideration, we
would be more than justified to conclude and also compelled to hold that
every taxing statue including, charging, computation and exemption
clause {at the threshold stage) should be interpreted strictly. Further, in
case of ambiguity in a charging provisions, the henefit must necessarily
go in favour of subject/assessee, but the same is not frue for an
exemption natification wherein the benefit of ambiguity must be strictly
interpreted in favour of the Revenue/ State.”

4. 1 ohserve that under a trade agreement, duty concessions are reguired to be
extended only te such imported goods which are ‘made in’ the exporting country.
Each Trade Agreement contains a set of rules of origin, which prescribe the
criteria that must be fulfilled for goods to attain ‘originating status’ in the
exporting country. Such criteria are generally based on factors such as domestic
value addition and substantial transformation in the course of manufacturing/
processing. The goods imported under a trade agreement are required to be
covered under a ‘Certificate of Origin’ (CCO} issued by the designated authority
of the exporting country. The COOQ contzins details of goods covered and
originating criterion fulfilled. Misuse of trade agreements not only causes loss to
the exchequer but also places the domestic industry at an unfair disadvantage.
In the instant case, I find that the importer has violated the basic requirement
of a valid Certificate of Origin’ in order to avail benefit of Notification No.
50/2018-Customs, dated 30.06.2018. In view of above, { hold that M/s BSSL’
have wrongly availed the benefit under Notification no. 30/2018-Customs dated
30.06.2018 in contravention to the Country of Origin rules since the Invaice
issuing exporter is M/s. Comet International Ltd, Hong Kong which is non-party
country to the Asia Pacific Trade Agreement; therefore, the benefit of
concessional rate of duty is not available to them.

25.5. WRONG AVAILMENT OF EENEFIT OF NOTIFICATION NO. 50/2018-
CUSTOMS DATED 30.06.2018, BY THE IMPORTER ON ACCOUNT OF
MISCLASSIFICATION OF INPORTED GOODS:

1. ] have carefully gone through the various technical literature relied upon in
the show cause notices as well as other material cited by M/s. BSSL in their
defence. Broadly, what can be made out is that stainless stegl is a generic term
used to refer to iron based alloys which contain chromium and there are more
than 100 grades of stainless steel. These are differentiated by the percentage of
chromium, nickel, molybdenum, and other alloying elements, Each grade is used
for specific purposes and comes with its own advantages and disadvantages. The
grades are grouped within five main categories: austenitic, ferritie,
martensitie, duplex, and precipitation-hardened (PH). Ausienitic steel is the
most commonly used type of stainless steel, as with its exceptional resisiance to
heat and corrosion, it is used extensively in many industries including medical,
antomotive, aerospace, and industrial applications, This category is known for
unsurpassed strength and formability and that it cannot be hardened by heat
treatment.

2. I find that when nickel or nitrogen is added (o steel, it becomes "austenite”
by nature. The chemical composition determines the specific grade of stainless
steel, Technical literature already discussed which includes the trade parlance
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usage of the term Austenific stainless steel is also categorical that contains at

least 10.5 percent of chrml'r:uum and 8 to 12 percent nickel, as well as nltrogen,

carbon, and many other elements in solution. For example, the 300 series is

nickel-based and includes) standard austenitic stainless steel, which is grade

304 stainless steel — thﬁ:I most commonly used one. It usually contains 18

percent chrominm and mght percent nickel, which is the minimum amount of
nickel required to turn fﬂI‘I'lth stainless steel into austenitic when that much

chromiuin is present. The!200 series has lower content of nickel and high in
nitrogen, or manganese making it a less expensive alternative to the 300

series. [n general the literature available are categorical that significant nickel

content of 4%-10%, is HIEESS-&I}T to ensure the formation of the austenitic

structure. The Cr content 1 is usually abeut 18 wi% or higher which is well above

the critical limit for currnsmn resistance, about 12 wi% Cr.

3. I have also seen the technical literature available in the User Guide of
Salem Steel which is under the Steel Anthority of India Ltd, which can
undoubtedly be relied i.llel'l for guidance and as authoritative reference to what
category of stainless steel quahﬁes for categorization as “Austenitic®. For ready
reference, the relevant part of the available literature in the said source is
reproduced below:

"Austenitic: This category|of stainless steel contains 16 to 26% Chromiuwm and 6

to 22% Nickel. They are nof- magnetic in annealed condition and have excellent

carrosion resistance. They dre not hardenable by heat treatment. However, they

can develop high stnangﬂwi on cold working. They have excellent weldabifity,

Jormabkility, hygiene factor and cryjogernic properties. On cold working they exhibit -
different degrees of magnetrsm They are identified in the AISI 300 series.”

4. It is understood that ithere has always been a considerable interest in
developing low-cost austeinitic stainless steels with similar or improved
properties, for instance, replamng nickel with other cheaper alloying elements.
In this search for new high! pﬁrfnnnance austenitic stainless steels with reduced
amounts of nickel, manganese has been generally considered as the obvious
replacement element. However, it is not technically feasible to replace nickel by
equal amounts of manganese since manganese is not as strong an austenite
former. Accordingly, elements such as carbon or nitrogen must be added to
assist in stabilizing the austenitic structure, Such innovations in material
technology have meant that types of low cost stainless steel which cannct be
termed as Nickel Austeniticjby virtue of their chemical composition have started
being utilized for the same[purposes for which the nickel anstenitic was being
used for. The imported mat?rial in the instant case appears to squarely fall under
this category and cannot} be considered 200 series of Nickel Austenitic
considering the above disciissions,

5. In deciding the matter of classification in the instant case, it has to be
understood that the same 15 not based on entries in Wikipedia, In the impugned
SCN, it is clearly not the case also that the Wikipedia has been the sole
cornersione based on Wh_'LCh allegations have been made. There have been
documented technical liteiraturc of other entities who are dealing in the
commodity in guestion. Ié has to be appreciated that in the matters of
classification of goods under taxation statutes, several judicial forums, including
the Apex Court, have streséed upon the importance of the identity of the goods
in common parlance, F‘urther there is a plethora of judicial pronouncements
which hold that for clasmﬁcahon of goods under statutes for taxation, the
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primary test is their identity in the market, or in other words, their common
pariance in the market. Also, it is also a well settled principle of interpretation of
statutes that a word not defined in the statute must be construed in its popular
scnse, meaning essentially “hat sense which people conversant with the subject
matter with which the statute is dealing would attribute to it’, The situation in
the instant cases is akin in that there is no entry in the statutes or technical
codes laying down the technical definition/parameters for the goods in question.
This is a fact that has been accepted by the M/s. BSSL also. That being the case,
relying on trade parlance and available technical literature of Users in the Trade
is an acceptabie course of action.

G. I find that the information/ literature available on website
(htips: / /www.aalco.co.uk) of M/s. Aaleo Metals Limited, {o company registered
in England & Wales, the UK's largest independent mulfi-metals stockholder), and
on website {htips://www.asminternational.org} of M/s. ASM International
fworld's largest and most established materials information society providing
access to trusted materials information through reference content, data and
research, education courses and international events); clearly indicate that the
Austenitic Stainless-Steel grades have essentially content by weight (%) of
alloying elements Chromium (Cr) from 16%-19% and Nickel (Ni) from 4.5%-12%.
Whereas, the chemicals compositions shown in the Mili Test certificate/Test
certificate/ Inspection Certificate produced by the importer at the time of import
shows the content of Chromium. [Cr) s nearly 13% and Nickel as nearly 1%.
Further, as per Indian Standard for Stainless Steel Plate, Sheet and Strip -
Specification, IS 6911: 2017 (Reaffirmed 2022) the impugned goods do not
fall under 200 series of Austenitic steels.

25.6. REJECTION OF CLASSIFICATION OF COLD ROLLED STAINLESS
STEEL COILS UNDER CUSTOMS TARIFF HEADING 72209022,

25.6.1, I find that the importer earlier filed Bill of Entry No. 9964561 dated
05.06.2017 for the clearance of goods declared as Stainless Steel Cold Rolled
Coils, Grade-J3 under CTH 7220 92090, Also Shri Mohan Jain, Director of
M/s BSSL in his statement dated 21.06.2021 and 29.04.2022, has interalia
stated that prior to the issuance of Notification No 50/2018-Customs dated
30.06.2018, they were classifying the goods under sames CTH 7220 2090.
Further, Shri Deepak Sawlani, Aunthorized signatory and G-card holder of
M/s R R Logistics & and M/s. Shivam Clearing Agency (Mumbai), Shri
Jitender Kumazr, Proprietor of M/s Shri Balaji Logistics (Customs broker),
Shri Devendra N Thakker, Proprietor and F-card of M/s. Maffick Logistics,
SBhri Bharat Malik, Authorized Signatory and Senior Manager of M/s. Image
Cargo Movers in their statements interalia stated that they have wrongly
classified the goods imported by M/s. BSSL under CTH 72209022 and availed
benefit of Notification no. 50/2018-Customs dated 30.06.2018.

25.6.2, I also have gone through the reply letter dated 16.04.2024 of ihe
importer M/s. BSSL, and co-noticee Shri Mohan jain wherein having reiterated
earlier replies they also stated that if the classification adopted by them under
CTH 7220 2022 is incorrect in that case, the correct classification will be. 7220
9029 and not 7220 9020 as proposed by the revenue. They also stated that
Austenitic Stainless Steels includes series 201, 202, N1, N2, N3, N5, N6, N6, N7.
Therefore, they claimed to be entitled o a concessional tariff of 15% on the BCD
rate under serial number 735 of Notification No. 50/2018-Cus dated
30.06.2013,
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25.6.3. 1 have carefully gone through the Customs Tariff 1975 wherein
entries in heading 7220 90 at six-digit level as under:

SECTION-XV CHAPTER-72

7220 20 - Not further worked than cold-rolled [cold- reduced)
722020 10 -— Sli'{elp for pipes and tubes
—=  Strips for pipes and tubes {other than skelp)
722020 21 S Cl!lronﬁum type
7220 20 22 ~~--  Nickel chromium austenitic type
7220 20 29 —n-- Dti:{'lf:r
7220 20 90 --- Dtlher
7220 90 - Dii:lher
722090 10 -— Sli!elp {strips for pipes and tubes)
---  Bixips for pipes and tubes {other than skelp)
722090 21 -—  Chromium type
722090 22 ----  Nickel chromium austenitic type
7220 90 29 -—— Dt!Z!her
7220 90 9D --- Dtﬁ:ar

25.6.4. [ find that under CTH 7220 90 is a single-dash-entry under which
covered two ‘Three—Dash—Entnes under CTH 72209010, Under CTH 72209010
comes three ‘Quadrupleiﬂashﬁntnes Therefore, CTH 7220 9022 is a
guadruple-dash-entry for ‘Ilﬁhckel chrominm austenitic type’ and CTH 7220
9029 is another ‘Quadruple-Dash-Entry’ for ‘Other’, items of Skelp for pipes
and tubes, From the mvcsltigauutm conducted by DRI, it is evident that the
importer is not engaged I;n manunfacturing Pipes and tubes therefore the
impugned goods are rightly classifiable under 72209090 i.e. residual entry
for the strips not used in|manvfacturing pipes and tubes.

25.6.5. In this connection, } find that ‘M /s BSSL’ imported “Cold Rolled Stainless
Steel Coils Grade J3” Wthh contgained more percentage of Chromium, The J3
grade (200 series) of Stamlesl,s Steel Coils was developed by Indian Stainless Steel
manmfacturers, which is sumlar to the grade 201 ie, international grade. J3
Grade is a chromium-manganese austenitic stainless steel with moderate
amounts of copper, nickel and nitrogen. [ also find that as per Indian Standard
for Stainless Steel Plate,|Sheet and Strip - Specification, 1S 6911: 2017
{(Reaffirmed 2022), in 201 series of Austenitic Steels the Nickel content
ranges from 3.5% to 6%;|however, the Mill Test Certificate/ Test Certificate/
Inspection Certificate pmdlfced by the importer at the time of Import reveals in
the impugned goods contain Nickel content is nearly 19%. Therefore, the
mmpugned goods cannot bi% deemed as 200 series of Stainless Steel Coils.
Moreover, as per said Imdian Standard the impugned goods are not even
classifiable under N1, N2, IN3 since for such classification the Copper (Cu)
conitent shall be 1.5% to 2 9%; however, the impugned goods contain Copper
(Cu} less than 0.5% as mentmned vide Test Certificate/ Inspection Certificate as
detailed vide Para 8 of 1mpugnec1 SCN. In view of above, [ hold that the impugned

Page 60 of 71

O




F. Nu GEN/ADJ fCOMM /273 /2022 -Adjn-0fo Pr. Commy- Cus-Mundra
DIN 2024057 1MO000Q00F3 1

goods are not classifiable under ‘Nickel Chromium ausienitic type’ stainless
steel.

25.7. RE-CLASSIFICATION OF IMPUGNED GOODS UNDER CTH 72209029:

25.7.1. I observe that as per the ‘General Rules for the Interpretation of the
Harmonized System’ which governs the Classification of goods under the HSN.

* Rule 3 of General Interpretation Rules, prescribes how to classify
products that are, prima facie, classifiable under two or more different HS
headings.

o Rule 3{a) Specific heading to be preferred over general headings

o Rule 3(b) Mixtures/composite goods consisting of different materials/
components should be classified according to the material/component
that gives them their essential character.

o Rule 3(c) If two headings are equally suited to the item, then the heading
that appears last in numerical order to be chosen.

25.7.2. In view of above, I hold that the impugned goods do not merit coverage
under CTH 7220 9022 which as per Notification No. 50/2018-Customs dated
30.06.2018 was eligible for concessional tariff of 45%; nevertheless, the Test
Certificate/ Inspection Certificates suggest that the impuogned goods are
rightly classifiable under CTH 7220 9090 which is another ‘Quadruple-Dash-
Eniry’ for ‘Other’. Thus, the Importer are in-eligible for concessional tariff
of 45% under CTH 7022 9022,

25.7.3. | find that the instant case is based on strong foundations of irrefutable
evidence which clearly prove that the importer has not only mis-classified the
impugned goods but also mis-declared the facts in respect of ‘Certificate of
Origin’, which is the soul of the Notification No. 50/2018-Customs dtd.
30.06.2018. In the case in hand, the importer failed to comply with the
provisions of the Section 46 of the Customs Act, 1962, which stipulates that it
is the duty of the importer toc make and subscribe to a declaration as to the truth
of the content of bill of entry and to preduce documents to the proper officer,
relating to the imported goods. Therefore, it is reasonable to presume that the
import did not have substantial facts to refute the allegations made against them
in impugned SCN, rather they indulged themselves in delaying tactics.

25.7.4. | refer that Vide Finance Act, 2011 w.e.f. 08.04,2011, “Self-Assessment”
has been intreduced under the Customs Act, 1962, Section 17 of the said Act
provides for self-asscssment of duty on import and export goods by the importer
or exporter himself by filing a bill of entry or shipping bill as the case may be, in
the electronic form, as per Section 46 or 50 respectively. Thus, under seli-
assessment, it is the importer or exporter who will ensure that he declares the
correct classification, applicable rate of duty, value, benefit of exemption
notification claimed, if any in respect of the imported/exported goods while
presenting Bill of Entry or Shipping Bill. In the present case, it is evident that the
actual facts were only known to the importer about the product and aforesaid
fact came to light only subsequent to the in-depth investigation carried out by
DRI

25.7.5. | find that the statements of Shri Mohan jain, Director of M/s BSSL;
and Shri Deepak Sawlani, Authorized signatory and G-card holder of M/s R
R Logistics & and M/s. Shivam Clearing Agency (Mumbai), Shri Jitender
Kumar, Proprietor of M/s Shri Balaji Logistics (Customs broker), Shri
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Devendra N Thakker, Proprietor and F-card of M/s. Maffick Logistics, Shri
Bharat Malik, Authnrizel,d Signatory and Senior Manager of M/s. Image
Cargo Movers have suffic Ent evidentiary value to prove the fact that they have
wrongly availled the benaﬁt of the Notification No 50/2018-Customs dated
30.06.2018 by way of mu!; classifying the irnpugned imported goods, I place
reliance on the fnllo‘mng relevant judgements of various Courts wherein
evidentiary value of statelments recorded under Section 108 of the Customs
Act, 1962 is emphasized.

# The Hon’ble Apex Cu t in the case of Naresh Kumar Sukhwani vs Union
of India 1996(83) ELT 285(8C) has bheld that statement made under
Section 108 of the Customs Act, 1962 is a material piece of evidence
collected by the Clistorns Officials, That material incriminates the
Petitioner inculpating him in the contravention of provisions of the
Customs Act, Therefore, the statements under Section 108 of the Customs
Act, 1962 can be used as substantive evidence in connecting the applicant
with the act of contravention.

#» In the case Co]lectur of Customs, Madras and Ors vs D. Bhoormull-
1983(13)ELT 1546| S.C] the Hon'ble Supreme Court has held that
Departinent was not required to prove ils case with mathematical
precision. The wholt circumstances of the case appearing in the case
records as well as 0" er documents are to be evaluated and necessary
inferences are to bti! drawn from these facts as otherwise it would be
impossible to prove :—:*I.vcrything it a direct way.

Kanwarjeet Singh & Ors vs Collector of Central Excise, Chandigarh
1990 (47) ELT 695 (T'ri) wherein it is held that strict principles of evidence
do not apply to a quasi-judicial proceedings and evidence on record in the
shape of various statements is enough to punish the guilty.

\_‘?

# Honble High Court|decision in the case of Assistant Collector of
Customs Madras-I|| vs. Govindasamy Ragupathy-1992{98) E.L.T.
50(Mad.]) wherein it was held hy the Hon'ble Court confessional statement
under Section 108 even though later retracted is a voluntary statement-
and was not influenced by threat, duress or nducement ete. is a true one.

# In the case of Govind Lal vs. Commissioner of Customs Jaipur
{2000(117} E.L.t, S515(Tri)}- wherein Hon’ble Tribunal held that—
‘Smuggling evidence- statement- when statement made under Section 108
of the Customs Act, |1962 never retracted before filing the replies to the
Show Cause Notice- retraction of the statement at later stage not to affect
their evidence value’.

In the case of Surjeet Singh Chabra vs. UOI 1997 [84) ELT (646) SC.
Hon’ble Supreme Cnurt held that statement made before Customs Officer
though retracted w1th1n six days, is an admission and binding since
Customs Officers are{not Police Officers. As such, the statement tendered
before Customs is a TJE id evidence under law,

25.7.6. In view of above, 1 find that ‘M/s BSBL’ have deliberately contravened
the above said provisions wﬂ:h an Intention to evade payment of Customs Duty
by resorting to excess beneﬁt of concessional tariff under Notification No.
20/2018-customs dated SEII 06.2018 on the import of Cold and Hot Rolled
Stainless Steel Coils as SpECJiﬁEd in the first schedule under Section 2 of Customs
Tariff Act, 1975. I hold that M/s BSSL had contravened the provisions of Section

\I_a‘
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46{44) of the Customs Act, 1962 in as much as they while filing Bill of Entry,
failed to ensure the accuracy and completeness of the information filed by them
and thereby failed to fulfill their legal obligation of providing correct classification
of the imiaortcd goods, in the Bills of Entry and other documents presented by
them before cusioms.

25.8. DUTY DEMAND UNDER SECTION 28i4) OF CUSTOMS ACT, 1962:

25.8.1. The relevant legal provisions of Section 28(4} of the Customs Act, 1962
are reproduced below: -

“28. Recovery of duties not levied or not paid or short-levied or short-
paid or erroneously refunded.—

(4} Where any duty has not been levied or not paid or has been
short-levied or short-paid or erroneously refunded, or interest
payable has not been paid, pari-paid or erroneously refunded, by
regson of,—

{a) collusion; or
{b) any wilful mis-statement; or
fc) suppression of facts.”

by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date,
serve notice on the person chargeable with duty or inferest which has not
been so levied or not paid or which has been so short-levied or shori-paid or
to whom the refund has erroneously been made, requiring him to show
cause why he should not pay the amount specified in the notice.

Explanation- For the purposes of this section, “relevant date” means,-

fa} in a case where duty is not levied or not paid or short-levied or short-
paid, or interest is not charged, the daie on which the proper officer makes
an order for the clearance of goods;

{b) in n case where duty is provisionally assessed under section 18, the date
of adjustment of duty after the final assessment thereof or re-assessment,
as the case may be;

fc) in a case where duty or interest has been erroneously refunded, the date
of refund
{d) in any other case, the daie of payment of duty or interest.

25.8.2. It is evident from the investigation carried out by the DRI that the
mis-classification of imporied goods has been done by M/s. BSSL willfully with
sole intention to execute the modus of availing of ineligible benefit of Notification
No. 50/2018-cusioms dated 20.06.2018 by way of mis-classification of imported
goods and evasion of Customs duty. They also indulged in submitting invalid
Country of Origin Certificate, issued by the non-party.

25.8.3. The act of mis-classification of impugned imported goods has been
committed by M/s. BSSL wilfully and with intent to avail undue benefit of
Notification No. 50/2018- Customs dated 30.06.2018, they also resort to
submitting inadmissible Couniry of Origin certificates which are issued by non-
party country i.e. M/s. Comet International Ltd., Hong Kong. When they have
resorted to availing undue benefit of concessional tariff, that too without any
indication that they engaged with the Customs department in any manner while
doing so, shows a deliberate intent to misclassify by suppressing the actual
classification adopted by them. They cannot, in this factual matrix, claim that
all facts were before the Departments and that there was no intent to evade.
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Therefore, 1 find that it is ar.ppmpriate to invoke section 28(4) of the customs act
to demand the duty in theiinstance case. I hold so.

25.9. CONFISCATION OF THE GOODS UNDER SECTION 111{m] OF THE
CUSTOMS ACT, 1962:

(i}. I find that it is alleged in the subject SCNs that the goods are liable for
confiscatinon under Sectmn! 111{m) of the Customs Act, 1962, In this regard, 1
find that as far as confiscation of goods are concerned, Section 111 of the
Customs Act, 1962, defines the Confiscation of improperly imported goods. The
relevant legal provisions Inf Section 111{m) of the Customs Act, 1962 are
reproduced below; -

“{m] any goods whic do not correspond in respect of value or in any other
particular with the e-ntry made under this Act or in the case of baggage with
the declaration madelunder section 77 in respect thereof, or in the case of
goods under tran,shz:pnitenr, with the declaration for transhipment referred to
in the protiso to sub-section (1) of section 54;”

{ii}. On plain reading of|the above provisions of the Section I111{m) of the
Customns Act, 1962 it !is clear that any goods, imported by way of
misclassification, will be lable to confi scation. As discussed in the forepoing
para’s, it is evident the Ill'llflle'tEl' has deliberately misclassified the fmported
goods with a malafide mterftmn to evade duty. Further they alsoe failed to submit
the correct Country of Dngm Certificate prerequisite to avail the benefit of
Notification No. 50/2018- Cu'-:tﬁms dated 30.06.2018 In light of these acts of mis-
classification of goods, 1 i"n;u:l that the impugned imported goods are Hable for
confiscation as per the provisions of Section 111{m) of Customs Act, 1962. I hold
80.

(iii). As the impugned gdods are found to be liable for confiscation under
Section 111(m) of the Custems Act, 19632, 1 find that it is necegsary to consider
as to whether redemption fiIlE under Section 125 of Customs Act, 1962, is liable
to be imposed in keu of cnnﬁscatmn in respect of the impugned goods as alleged
vide subject SCN. The Section 125 ibid reads as under:-

"Bection I125. Option to pay fine in Heu of confiscation.—(1) Hﬁwneuer
confiscation of any goods is authorised by this Act, the officer adjudging it may, in
the case of any goods, the unpnrtatmn or exporiation whereof is prohibited under
this Act or under any other|] Iaw for the time being in force, and shall, in the case
of any other goods, give to rhe owner of the goods 1for, where such owner is not
known, the person from u:rhase possession or custody such goods have been
seized,| an option to pay in Hieu of confiscation such fine as the said officer thinks

Jit”
{iv} A plain reading of the above provision shows that imposition of redemption
fine is an option in lieu of confiscation, It provides for an opportunity to owner
of confiscated goods for rchiaase of confiscated goods, by paying redemption fine.
I find that redemption fine élan be imposed in those cases where goods are either
physically available or the gonds have been released provisionally under Section
110A of Customs Act, 1962 against appropriate bond binding concerned party
in respect of recovery of amoeunt of redemption fine as may be determined in the
adjudication proceedings.

(v). As regards applicabil"ul‘cy of Section1 111(m) of the Customs Act, I find that
any goods could be held {iable for confiscation only when the goods were
physically available for being confiscated. If the imported goods were seized and
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then released provisionaily, then also such goods may be held liable for
confiscation because they were released on provisional basis, But in this case,
the goods imported by them have never been seized; on the contrauy, the goods
imported by them have heen legally allowed to be cleared for home consurmnpiion.
These goods arc not available for confiscation at this stage. In case of Manjula
Showa Ltd. 2008 [227) ELT 330, the Appellate Tribunal has held that goods
cannot be confiscated nor could any condition of redemption fine be imposed
when therc was no seizure of any goods. The Larger Bench of the Tribunal in
case of Shiv Kripa Ispat Pvt. Ltd. 2009(235) ELT 623 has also upheld this
principle. When no goods imported by them have been actually seized nor are
they available for confiscation, the proposal to redemption of such non-existent
goods does not have any legs to stand.

{vi. In this regard, I find that the impugned goods were neither seized, nor
released provisionally, Hence, neither the goods are physically available nor bond
for provisional release under Sectionn 110A of the Customs Act covering recovery
of redemption fine is available. I, therefore, find that redemption fine cannot be
imposed in respect of subject Imported goods.

26. I find that ‘M/s BSSL’ have deliberately contravened the above said
provisions with an intention to evade payment of Customs Duty by wrongly
availing benefii of Notification No. 50/2018-customs dated 30.06.2018 on the
import of Celd Rolled Stainless stee! Coils as specified in the first schedule under
Section 2 of Custorns Tariff Act, 1975. I find that M/s BSSL had contravened the
provisions of Section 46(44) of the Customs Act, 1962 in as much as they while
filing Bill of Entry, failed to ensure the accuracy and completeness of the
information filed by them and thereby failed to fulfill their legal obligation of
providing correct classification of the imported goods, in the Bilis of Entry and
other documents presented by them before customs. I find that the statements
of Shri Mohan jain, Director of M/s BSSL; and Shri Deepak Sawlani,
Authorized signatory and G-card holder of M/s R R Logisties & and M/s.
Shivam Clearing Agency (Mumbai), Shri Jitender Kumar, Proprietor of M/s
Shri Balaji Logistics (Customs broker), Shri Devendra N Thakker, Proprietor
and F-card of M/s. Maffick Logistics, Shri Bharat Malik, Authorized
Signatory and Senior Manager of M/s. Image Cargo Movers have sufficient
evidentiary value to prove the fact that they have wrongly availed the benefit of
the Notification No 50/20 18-Customs dated 30.06.2018 by way of mis- declaring
the impugned imported goods. The statements recorded under Section 108
of the Customs Act, 1962, also make for substantive evidences.

27. NOW 1 PROCEED TO EXAMINE THE ROLES OF THE VARIOUS NOTICEES
IN THIS ELABORATE SCHEME TO WRONGLY AVAIL THE BENEFIT OF SAID
NOTIFICATION WITH INTENT TO DEFRAUD THE GOVERNMENT
EXCHEQUER.

27.1. ROLE PLAYED BY M/S BSSL:

fi} T find that M/s. BSSL had imported the goods namely ‘Cold Rolled Stainless
Steel Coils’ valuied at Rs.29,35,51,630/-(Twenty-Nine Crores Thirty-Five
Lacs Fifty-one Thousand Six Hundred Thirty Only) {(as detailed vide Para
11 to impugned SCHN) by mis-declaring Cold Rolled Stzinless Steel Coils {of
Nickel Chromium Austenitic Type)’. As discussed in detail hereinabove, the
Aunstenitic Stainless-Steel grades have essentially content by weight (%) of
alloyving elements Chromium (Cr} from 16%-19% and Nickel (Ni) from 4.5%-
12%. Whereas, the chemicals compositions shown in the Mill Test
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certificate/Test certificate/ Inspection Certificate produced by the importer at
the time of import shows the content of Chromium (Cr] as nearly 13% and
Nickel as mearly 1%.|As per Indian Standard for Stainless Steel Plate,
Sheet and Strip - Speclﬁcatiun, I5 6911: 2017 {Reaffirmed 2022}, in 201
series of Austenitic Slteels the Nickel content ranges from 3.5% to 6%:;
however, the Miil ch}! Certificate/ Test Certificate/ Inspection Certificate
produced by the 1mp0rtler at the time of Import reveals in the impugned goods
contain Nicke! content i IIE nearly 1%. Further, the impugned goods also do not
cover under N1, N2 or N3 series of Austenitic Steel since the impugned goods
contain Copper (Cuy) cc:ljgatent less than 0.50% that is way below the standard
parameter of 1.5% to s? 5% of Cu content. Therefore, the impugned goods
cannet be deemed as ‘N mkel Chromium Austenitic Type’ Stainless Steel Coils.
It is also evident by the mvestlgatmn carried out by DRI that the importer has
not used the goods to manufacture pipes and tubes, therefore the impugned
goads are correctly cla?&‘isiﬁable under CTH 7022 9090 i.e. residual entry as
per the subject Test Certificates/ Inspection Certificates produced by the
Importer.

In terms of Section 46{4.] of Customs Act, 1962, the importer was required to
made a declaration as t,o truth of the contents of the Bills of Entry submitted
for assessment of Cust-!)ms duty, while in the instant case, M/s BSSL had
failed to fulfill the condﬂ:!mns in respect of the imports of ‘Cold Rolled Stainless
steel Coils through Mu‘ndra port (INMUN1). For these contraventions and
vinlations, the goods fall under the ambit of ‘smuggled goods’ within the
ineaning of Section 2[89} of the Customs Act, 1962 and are liable for
confiscaiion under the prcmsmns of Section 111({m) of the Customs Act, 1962,

fiii) I find that the bcneﬁt|0f concessional tariff of 45% under Notification No.

30/2018-Customs daie I::l 30.06.2018 is not available to the importer on
account of mis-classifichtion of impugned goods as well as on invalid country
of origin certificate issugd by the non-party. Such acts of suppression of facts
and willful mis- statemelilw_t by M/s BSSL had led to evasion of Customs duty
of Rs,1,56,93,535/- [Dne Crore Fifty-Six Lacs Ninety-Three Thousand
Five Hundred Thirty- Fwe Oniy); thereby rendering them liable for penalty
under Section 1144 of the Customs Act, 1962, in as much as the said
Customs duty was eFaded by reason of willfi mis-statement and
suppression of facts with a malafide intention. All the aforesaid acts of
omission and cnmmissic:!n on the part of M/s BSSL have rendered the subject
imported goods valued l:itt Rs.29,35,51,630/-(Twenty-Nine Crores Thirty-
Five Lacs Fifty-one Tlinusand Six Hundred Thirty Only) (as detailed vide
Para 11 to impugned SGJ\.U liable for confiscation under Section 111{m} of the
Customs Act, 1962, M/, s B35L are therefore liable Lo penalty under Section
112{a) and 112(b) of the Custnms Act, 1962, I observe that the Section 114AA
envisages penally for use of false or incorrect material, however, in the
instant case the import-lcr wrongiy availed the bencfit the aforementioned
notification on the strength of inadmissible Certificate of origin issued by
non-parly operator i.el)|M/s. Comet International Ltd., Hong Kong, and
misclassification of impugned goods. I observe that penalty under section
114AA is impusahle only if knowingly or intentionally a false
declaration, statement or document is made, signed or used. Therefore,
I refrain from imposing penalty upon M/s. BSSL under Section 114AA of the
Customs Act, 1962. I observe that penalty under Section 117 of the Customs
Act, 1962 is imposable| for contravention, etc., not expressly mentioned,
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however, penalty under Section 114A Is expressly mentioned and imposed
upon M/s. BSSL, therefore, penalty under Section 117 of the Customs Act,
1962 is not impoesabie. I hold so.

(v} I{ind that Section 114A stipulates that the person who is liable to pay duty
by reason of collusion or any wilful mis-statement or suppression of facts as
determined under section 28, is also be liable to pay penalty under Section
114A. These acts and omissions of the Importer rendered them liable for
penal action under Section 114A of the Customs Act, 1962,

(vi] T observe that as per 5th proviso of Section 114A, penalties under section
112 and 114A are mutually exclusive. When penalty under section 1144 is
imposed, penalty under Section 112 is not imposable. Therefore, I refrain
from imposing penalty under Section 112(a) and Section 112(b) of Customs
Act, 1962.

27.2. ROLE PLAYED BY SHRI MOHAN JAIN, DIRECTOR OF M/S BSSL:

{i) I find that It further appears that mis-declaration of description and mis-
classificaticn of goods in the impert documents viz. Bills of Entry was done on
the direction and under the guidance of Shri Mohan jain Director of ‘M /s BS3L’
to willfnlly suppress the correct description and classification of goods with an
inlent to evade payment of applicable Customs Duty. M/s BSSL’ received the
Tesi certificate-Inspectionn Certificate, wherein the chemical compositions of
goods and country of origin certificate received were given, and such documents
reveal that the impugned goods are rightly classifiable under CTH 72209090,
However, Shri Mchan Jain instiructed Customs broker fo file the Bills of entry
under CTH 72209022 to evade duty. All the aforesaid acts of omission and
cominission on the part of Shri Mohan Jain have rendered the imported goods
liable for confiscation under Section 111 {(m) of the Customs Act, 1962, and
consequently rendered him liable for penalty under Section 112(a) and (b) of the
Customs Act, 19632,

{ii} I find that clause [g) of Section 112 of the Customs Act, 1962 prescribes
penaity for the act of commission and/or omission in illegal import and/or
abeiment thereto; whereas clause (b) of Section 112 of the Customs Act, 1962
thereof prescribes penalty for knowingly dealing with the illegally imported
goods. 1 find that penalty under section 114AA is imposable only if knowingly or
intentionally a false declaration, statement or document is made, signed or used.
I find that penally under Section 117 of the Customs Act, 1962 is imposable for
contravention, etc., not expressly mentioned.

(iii} I find that in the instant case M/s. B3SL have evaded Customs Duty by
way of mis-classilying of imported goods and by way of producing Country of
Origin certificate issued by the non-party operator. Shri Mohan Jain was aware
that the consignments imported by them were actually Cold Relled Stainless
Steel Coils classifiable under CTH 72209090. All such aforesaid acts of ormission
and commission on his part have rendered the imported goods liable for
confiscation under Section 111{m) of the Customs Act, 1862; and consequently
rendered Shri Mohan Jain liable for penalty under Section 112{a){ii) of the
Custormns Act, 1962; I heold so.

{iv) Inlight of all the evidences on records, ¥ do not find any role of Shri Mohan
Jain Director of M/s. BSSL in any act of commission or omission mentioned in
Becrion 112(b) and Section 114AA of the Customs Act, 1962; therefore, I refrain
from imposing penalty upon him under S8ection 112(b) and Section 114AA of the
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Customs Act, 1962, I also Irefram from imposing penalty upon Shri Mohan .J EJIl
Director of M/s. BSSL undtler Section 117 of the Customs Act, 1962 since pcnalt},r
under Section 112{a}(#) is expressiy mentioned.

27.3. ROLE PLAYED BY CB FIRMS AND THEIR KEY MANAGERIAL
PERSONS/ REPRESENTATIVES:

(i) I find that vide imp%.%gned SCHN penalty is also proposed upon M/s. Shri
Balaji Logistics; M/s. R R Logistics; M/s Shivam Clearing Agency {Mumbai) Pvt,
Ltd.; M/s Maffick Logistics; M/s. Kashish Impex; M/s Image Cargo Movers; and
upeon their key rﬁanagerial: persons/ representatives i.e. Shri Jitender Kumar,
Proprietor of M/s. Shri F!alaji Logistics; Shrl Deepak Sawlani, Authorized
Signatory and G-card holder of M/s, R R Logistics and M/s Shivam Clearing
Agency {(Mumbai) Pvt, Ltdl Shri Devendra N Thakker Proprietor of M/s Maffick
Logistics; Shii Rajesh Balan Nair, Authorised signatory and G-card holder of
M/s. Kashish Impex; and Shrl Bharat Malik Authorized Representative of M/s
Image Cargoe Movers.

(i) Ihave examined the aﬂegatinns made In the show cause notice against the
Custom Broker that the mlﬁ -classification of the impugned goods in the import
documenis under Bills of Entfy filed by aforementioned CBs on behalf of M/s
BSS8L before the Customsiauthorities, was done on the direction of Shri Mohan
Jain Director of M/ s. BSSLI. Shri Mohan Jain -Director of M/s BSSL handed over
the documents to above I{{entjnned Custom Brokers for filing of Bills of Entry
and to arrange clcarance”af the goods. I find that above mentioned Custom
Brokers acted as per the directions of Shri Mohan Jain Director of M/s. BSSL.

(iii} [ have alsc gone through the submission made by the Custom Brokers in
their defense reply. 1 find! that the Custom Broker has filed Bills of Entry on
behalf of importer on the bams of documents submitted by the importer. The
consignments imported by; M /s BBSL by declaring as Cold Rolled Stainless Steel
Coails (of Nickel ChromiumiAustenitic Type)’ was actually Cold Rolled Stainless
Stee] Coils falling under hge:admg others of chapter 7220, as it was evident from
the documents available in the form of Test certificate-Inspection Certificate,
country of origin cerﬁﬁcaﬁe produced by the importer and admitied by Shri
Mohan jain Director of M/s. BSSL. The impugned SCN alleged that M/s BSSL
imported the goods namely, l‘Cnld Rolled Stainless Steel Coils’ and wrongly availed
the benefit under Notification no. 50/2018-Customs dated 30.06.2018 on the
strength of inadmissible country of origin certificates issued by the non-party
country, and on mis-classification of the impugned goods under CTH 72209022,
In this regard I find no cnlnnivancf: of CB with importer in evasion of duty by
wrongly claiming exemption came ouf, therefore, the Customs Brokers cannot
be penalised. Therefore, I hald that these noticees i.e. Shri Jitender Kumar,
Proprietor of M /s, Shri Bail&jI Logistics, Shri Devendra N Thak&er Proprietor
of M/s Maffick Logistics; iEiln'i Rajesh Balan Nair, Authorised signatory and
G-card holder of M/s. |Kashish Impex; Shri Bharat Malik Authorized
Representative of M/s)| Image Cargo Movers; Shri Deepak Sawlani
Aunthorized Representatiﬁe of M/s Shivam Clearing Agency (Mumbai) Pvt
Ltd. are not liable to penalty under Section 112{a), Section 112{b), Section 114
AA, or Bection 117 of the PiCt ibid,

I
28, IN VIEW OF DISCUSSION AND FINDINGS SUPRA, I PASS THE
FOLLOWING ORDER:

ORDER
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I reject the declared classification of the impugned gocds imported by M/fs
Bhagvan Shri Strips Private Limited [JEC-0513066454) covered under
Bills of Entry as detailed vide Annexures A to E attached to impugned
show cause nofice; and order fo re-classify under Customs Tarilf Heading
No. 72209090 of the First Schedule to the Customs Tariff Act, 1975; and
Order to re-assess the Subject Bills of Entry;

I disallow the benefit of Notification No. 30/2018-Customs dated
30.06.2018 availed by M/s Bhagvan S8hri Strips Private Limited ([EC-
0513066454) on the strength of invalid Country of Origin Certificates
issued by the non-party i.e. Mys Comet International Lid., Hong Kong;
contravening the Rules of Determination of Origin of Goods under the
Asia-Pacific Trade Agreement, [(formerly known as the Bangkok
Agreement) Rules, 2006 [Notification No. 94/2000-Cus. (N.T.) dated
31.08.2006 as amended]

I order to confiscate the impugned goods valued at Rs.29,35,51,630/+
{Rupees Twenty-Nine Crores Thirty-Five Lacs Fifty-one Thousand Six
Hundred Thirty Only) under the provisions of Section 111(m) of the
Customs Act, 1962; however, the impugned goods have been cleared and
are not physically available for confiscation and therefore, I refrain from
imposing redemption fine in lieu of confiscation.

I confirm the demand of differential/Short paid Custormns duly amounting
o Rs.1,56,93,535/{Rupees One Crore Fifiy Six Lacs Ninety Three
Thousand Five Hundred Thirty Flve Only) [as delailed vide Annexures
A to E to impugned Notice}, and order to recover the same from M/s
Bhagvan 8hri Strips Private Limited {IEC-0513066454) in terms of the
provisions of Section 28(8) read with Section 28{4) of the Customs Act,
1862,

I order to recover the interest from M/fs Bhagvan Shri Strips Private
Limited (IEC-0513066454) at appropriate rate under Section 28AA of the
Customs Act, 1962 on the above confirmed demand of duty at (iv);

I impose penalty of Rs.1,56,93,535/- (Rupees One Crore Fifty Six Lacs
MNinety Three Thousand Five Hundred Thirty Five Only} upon M{fs
Bhagvan Shri Strips Private Limited (IEC-0513066454) in terms of
Section 114A of the Customs Act, 1962, plus penally equal to the
applicable interest under Section 28AA of the Customs Act, 1962 payable
on the Duty demanded and confirmed at (iv) above;

I refrain [rom imposing penalty under Section 112(a) and 112(b) of the
Customs Act, 1962 upon M/s Bhagvan Shri Strips Private Limited
(IEC-0513066454) since as per Sth proviso of Section 114A, penalties
under section 112 and 114A are mutually exclusive, hence, when penalty
under section 114A is imposed, penalty under section 112 is not
imposable.

1 refrain from imposing penalty in terms of SBection 114AA and Section 117
of the Customs Act, 1962 upon M/s. BSSL Sheets Pvt. Ltd., for the
reasons discussed hereinabove.

I impose penalty of Rs.10,00,000 (Rupees Ten Lacs Only} upon Shri
Mohan Jain, Director of M/s Bhagvan Shri Strips Private Limited (IEC-
0513066454} in terms of Section 112(a)(ii) of the Customs Act, 1962,
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(x) I refrain from imposing penalty upon Shri Mohan Jain, Director of M/s
Bhagvan Shri Strips Private Limited (IEC-0513066454) in terms of Section
112(b), Section 114AA and Section 117 of the Customs Act, 1962, for
reasons discussed vide Para 21.2 hereinabove.

(xi) I refrain from imposing penalty upon M/s. Shri Balaji Logistics; M/s. R
R Logistics; M/s Shivam Clearing Agency (Mumbai) Pvt. Ltd.; M/s
Maffick Logistics; M/s. Kashish Impex; M/s Image Cargo Movers; in
terms of Section 112(a), Section 112(b), Section 114AA and Section 117 of
the Customs Act, 1962 for the reasons discussed hereinabove.

(xii) 1 refrain from imposing penalty upon Shri Jitender Kumar,
Proprietor of M/s. Shri Balaji Logistics; Shri Deepak Sawlani, Authorized
Signatory and G-card holder of M/s. R R Logistics and M/s Shivam
Clearing Agency (Mumbai) Pvt. Ltd.; Shri Devendra N Thakker Proprietor
of M/s Malffick Logistics; Shri Rajesh Balan Nair, Authorised signatory
and G-card holder of M/s. Kashish Impex; and Shri Bharat Malik
Authorized Representative of M/s Image Cargo Movers; in terms of Section
112(a), Section 112(b), Section 114AA and Section 117 of the Customs
Act, 1962 for the reasons discussed hereinabove.

29. This OIO is issued without prejudice to any other action that may be taken
against the claimant under the provisions of the Customs Act, 1962 or rules
made there under or under any other law for the time being in force.

(K. eer)
Principal Commissioner of Customs
0{‘3 Custom House Mundra.

< Date:09.05.2024.

F.No. GEN/ADJ/COMM/273/2022-Adjn.

BY SPEED POST/BY EMAIL/ NOTICE BDAR%
2
To (Noticees), 1% %5 1226

(1) M/s Bhagvan Shri Strips Private Limited
having office at A-26, 27A, Adarsh Society, Gate No-4, ITI Circle,
Jodhpur, Rajasthan.

(2) Shri Mohan Jain,
Director of M/s Bhagvan Shri Strips Private Limited
having office at A-26, 27A, Adarsh Society, Gate No-4, ITI Circle,
Jodhpur, Rajasthan.

(3) M/s Shri Balaji Logistics,
S-35/5, DLF, Phase-lII, Gurgaon-122002, Haryana.

(4) M/s. R R Logistics,

Plot No-195, Emarald House, S-2, Second Floor,
Gandhidham, Kutch-370201.

(5) M/s. Shivam Clearing Agency (Mumbai) Pvt. Ltd.,
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Sharda Chamber No.1 31, Keshavji Naik Road,
Bhat Bazar, Masjid Bunder Mumbai MH-400009,

{6) M/s. Maffick Logistics,
228, Akshar Arcade, Opp- Memmnagar Firestation, Navarangpura,
Ahmedabad-380014.

(V) M/s. Kashish Impex,
108, Tejabhai Tower, Plot No-8, Sector-9, Near Joshi Patrol Pump, -
Gandhidham, Kutch-370201,

(B) M/s. Image Cargo Movers,
E-0, L.G. Floar, Kalkaji, New Delhi-110019,

(9) Shri Jitender Kumar,
Proprietor of M/s. Shri Balaji Logistics, S-35/5, DLF, Phase-III, Gurgaon-
122002, Haryvana.

(10} Shri Deepak Sawlani,

Authorized signatory and G-card of M/s. R R Logistics,

Plot No-185, Emarald House, 8-2, Second Floor, Gandhidham, Kutch and
M/ s, Shivam Clearing Agency (Mumbai) Pvt. Ltd., S8harda Chamber No 1,
31, Keshavji Nailt Road, Bhat Bazar, Masjid Bunder Mumbai MH 400009.

(11) Shri Devendra N Thakker,

Proprietor and F-card of M/ s. Maffick Logistics, 228, Akshar Arcade, Opp.
Memnagar Fire station, Navarangpura, Ahmmedabad- 380014.

(12) Shri Rajesh Balan Nair,

G-card Holder and authorized person of M/s.Kashish Impex,
108, Tegjabhai Tower, Plot No-8, Sector-9, Near Joshi Patrol Pump,
Gandhidham, Kutch-370201.

(13) Shri Bharat Malik,

Authorized Signatory and Senicr Manager of M /5. Image Cargo Movers, E-
6, L.G. Floor, Kalkaji, New Delhi-110019.

COPY TO:-

1} The Chief Commissioner of Customs, CCO, Ahmedabad.

2} The Additional Director General, Directorate of Revenue Intelligence, Zonat
Unit, 15, Magnet Co-operate Park, Near Sola Bridge, 8.G. Highway, Thalte],
Ahmedabad-380054, for information.

3) The Deputy/Assistant Commissioner (Legal/ Prosecution), Customs House,
Mundra.

1) The Deputy/Assistant Commissioner (Recovery/TRC), Customs Hcouse,
Mundra.

o) The Deputy/Assistant Commissioner (EDI), Customs House, Mundra.

0) Notice Board

7) Guard File.
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