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NAME AND ADDRESS OF THE
APPELLANT:

M/s. Mahendra Kumar & Brothers
Hemendra Chambers, Grain Market,

Jamnagar-36 1OO 1
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This copy is granted free ofcosl for the private use ofthe person lo whom it is issued
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qr{d 3{TIIKI qr6r CIil TIIIT qI{f, IIflqE{llqT iTIqTIr(qTUg
rt<rarR{Frqrsdrtqrieftq 3rEerdcrdrfrrtrqriqtqTsrrrnrdrR{Frwuartrrqcrdfrtcrflfr
ortEracrdto.frd.

CO 5q qrf,

(a) y goods imponed on baggage

(ts)

(b)
any goods loaded in a conveyance for imponation into India, but which are not unloaded at theirplace of
destination in lndia or so much ofthe quantity ofsuch goods as has not been unloaded at any such destination

ifgoods unloaded at such destination are shon ofthe quantity required to be unloaded at that destination.

(II) , 1962 3{ql.l x dt{T il6d{@'E-{fS rfq

c( ) Payment ofdrawback as provided in Chapter X ofCustoms Act, 1962 and the rules made thereunder.

J
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(a) 4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as prescribed under Schedule

I item 6 ofthe Court Fee Act, 1870.

GO S,RTqTSTZTW 4skrqq

(b) 4 copies ofthe Order-in-Original, in addition to relevant documents, ifany

(rD 4

c( ) 4 copies ofthe Application for Revision

G)
srrft+ *nor t C r. 200/-CFqg A €l cI, )qI {.1000/-C5'qg
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(d) l'he duplicate copy ofthe T.R.6 challan evidencing payment ofRs.200/- (Rupees t

Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head ofothe

forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act, I

a Revision Application. lfthe amount ofduty and interest demanded' fine or penal

or less. fees as Rs.2OOA and if it is more than one lakh rupees, the fee is Rs l000/-

wo Hundred only) or

r receipts, fees, fines,

962 (as amended) for filing
ty levied is one lakh rupees
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aggrieved by this order can file

fore the Customs, Excise and
In respect ofcases other than th

an appeal under Section 129 A(

Service Tax Appellate Tribunal

ese mentioned under item 2 above, any person

l) of the Customs Act, 1962 in form C.A.-3 be

at the following address :

Customs, Excise & Service Tax Appellate Tribunal,

West Zonal Bench
6{
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Nr.Girdhar Nagar Bridge, Asarw4 Ahmedabad-380
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The revision application should be in such form and shall be verified in such manner as may be specified in

the relevant rules and should be accompanied by :
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(a) where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms in the case to

which the appeal relates is five lakh rupees or less, one thousand rupees;

GO s{+d t q'qfod qrq& i qEi frffi Sct{-tr odM Am cirfl rIqT {o- o{h qtq drn sqTqr rrql fi 61
a5"q frq 6rc Fqg t 3tfto- d afu-{ EqE c-drs drs t odD-o' a d d; qiq EqR sqS

(b) where the amount ofduty and interest demanded and penalty levied by any officer of Customs in the case
to which the appeal relates is more than five lakh rupees but nol exceeding fifty lakh rupees, five thousand
rupees ;

('T) q-difrt$ScT{-tr g1qrffirrqr{@' qMdqt dr[qt r]'qr a3
{f,q rrqRl orcr Fqq t 3{fum, a a aq EqR Fqq

(c) where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

€) {s rrq trt,w6r {@ ZIT {@ (rE dg
frB,qtiis Ch I 0 3t{l o-{i w,s6r&-{dds Ce,G{fr-d {sT VfqrlT I

(d) An appeal against this order shall lie before the Tribunal on payment of l07o ofthe duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6 rw ,:tf}frqq at ERr r 2e (q) & erflria s{fif, qrfudr-wr & {qer Erq{ tdo]Fffi ri- a{.)tfi3{Tecr
b ftc qr rrdfuil o1 gni b ftv ur frd rtq qfrw ft ftc ft'g rrq srftd, - wrqr
CA orfif, qr s{ra-{r q{ 6r q-srfldr fr. ftq <rqr 3{Ta-fi h vrq oqt d'q Cr er {-tr f {ic"j Ai ilES
Under section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant ofstay or for rectification of mistake or for any other purpose; or

(b) for restoralion of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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M/s. Mahendra Kumar & Brothers, Hemendra Chambers, Grain Market,

Jamnagar-361OO 1 (herein after referred to as the "appellant") have filed the

present appeal in terms of Section 128 of the customs Act, 1962, challenging

the assessment made in the Bill of Entry No. 3r0o581 dated 19.o4.2024 (herein

after referred to as the "impugned BOE") by the officer of the Faceless

Assessment Group (herein after referred to as the "assessing officer").

2. Facts of the case, in brief, as per appeal memorandum, are that the

appellant, had imported consignment of Irani wet Dates falling under HSN

08041020 in Eight containers from Iran at Mundra port and had filed check

list for Bill of Entry by making self-assessment through its custom Broker

M/s. Omkar shipping in EDI system declaring transaction value of the goods

INR 48,16,440l- (Rs. 25,5OOl- per MTS) as per invoice. Further, the said BOE

was assigned for Faceless Assessment Group (hereinafter referred to as "FAG"),

wherein the Assessing officer ,during the course of assessment of the impugned

BOE rejected the value declared by the appellant during self-assessment and

enhanced the value to Rs. 35,000/- per MTS.

2.1 Since the cargo involved was perishable and had short shelf life, the

appeilant had paid the duties and taxes on enhanced value under protest at

the material time as per letter their dated 29.04.2024 '

3. Being aggrieved with the assessment of impugned BOE' the appellant

has filed the present appeal and mainly contended the following:

) That the re-assessment was carried out under Section 17(4)

without issuing any show cause notice, providing reasoning' or granting

an opportunity of hearing' Further, the appellant explicitly requested a

speaking order under Section 17(5), which was not issued within the

statutory 1S-daY Period'

F That the proper officer did not seek clarifications under Section

17(3) despite expressing doubts on the declared value and Final

assessment was made without complying with procedures mandated

under Sections 17(3), 17(a), and 17(5)'

F That the declared value was supported commercial

remittancedocuments: invoice, packing iist, contract,

eous importsproof and No valid documentary evidence o

Page 4 of E
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was provided to justify enhancement.

) That the Rule 12 allows rejection of declared value only when there

is reasonable doubt and after informing the importer in writing and

providing opportunity to respond. Even assuming Rule 4 (identical goods)

was invoked, the department failed to show comparabilit5r in time,
quantity, quality, or contract terms. Further, Rule 4(3) requires use of
lowest comparable value, which was not demonstrated.

) That Similar appeals of the same appellant had been allowed in
earlier years (Order-in-Appeal Nos. t3T-2O6l2Ol4 and 260-307/2}l4l
by the Commissioner (Appeals).

) They have relied upon the various Judgments, few of which are as
follows:

CCE & ST, Noida u. Sanjiuani Non-Ferrous Tlading Put. Ltd. 2O1g
(s6s)E.L.T. s (5.C.)

Cenhtry Metal Recgcling Put. Ltd. u. Union of India 2019 (362) E.L.T.
s (s.c.)
Commissioner of Customs, Visakhapatnam u. Aggarwal Industies
Ltd. 2011 (272)E.L.r. 641 (5.C.)
Eicler Ttactors Ltd. u. Commissioner of Cusfoms, Mumbai 2OO0
(122) E.L.T. 321 (5.C.)

PERSONAL HEARING

4. Shri P.D.Rachchh, Advocate attended the personal hearing on

29.O5.2O25 on the behalf of Appellant. He reiterated the submission made in
the appeal memorandum.

DISCUSSION & FIITD INGS

5. I have gone through the appeai memorandum the appellant,

a

a

records of the case and submissions made during personal hearing. The main
contention in the appeal is that assessing officer had not issued any speaking
order and without giving any opportunity of personal hearing, wrongly rejected
the declared value. Therefore, the main issue to be decided is that the declared
value rejected by the assessing officer in terms of Rule 12 of customs
Valuation Rules, 2007 and enhancing the decrared value, in the facts and
circumstances of the case, is legal and proper or otherwise.
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6.lBeforegoingintothemeritsofthecase,Il-rndthatasperCA-1
Form of the Appellant, the present appeal has been filed on 22.07.2024 against

the impugned order dated 19.04.2024 received by the appellant on 26.04.2024,

which is not within the statutory time limit of 6O days prescribed under Section

128(1) of the Customs Act, 1962.

6.1.1 In this regard, it is relevant to refer the legal provisions governing

filing an appeal before the Commissioner (Appea-ls) and his powers to condone

the delay in liling appeals beyond 60 days. Extracts of relevant section 128 of

the Customs Act, 1962 are reproduced below for ease of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. - 
(1) Ang person

aggieued. bg ang decision or order passed under thi.s Act bg an oJficer of

customs louer in rank than a [Principal Commissioner of Customs or

Commissioner of Customsl mag appeal to the [Commissioner (Appeols)]

[u-tithin sirtg days] from the date of the communication to him of such

decision or order.

[Prouided that the Commissioner (Appeals) may, if he is satis-fled that the

appellant uas preuented bg suJfictent cause from presenting the appeal

uithin tlrc aforesaid peiod of sirtg dags, allout it to be presented within a

further peiod of thirtg daYs.l

section 128 of the customs Act, 1962 makes it clear that the appeal has

to be filed within 60 days from the date of communication of order. Further, if

the commissioner (Appeals) is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of 6o

days, he can allow it to be presented within a further period of 30 days'

6.1.2 It is observed from the Appeal Memorandums that the Appellant

hadreceivedtheimpugnedorderon26.o4.2024andappealhavebeenfiledon

22.07.2024 resulting in a delay of 27 days in filing of appeai beyond the time

limit of 60 days prescribed under Section 128(1) of the Customs Act' 1962'

Appellant have hled an application of condonation of delay wherein they have

submitted that they were waiting for a copy of speaking order under Section 17

whichwasbeyondtheircontrolduetowhichthedelayhasoccurred.Inlightof

theaboveprovisionsoflawandconsideringthesubmissionsoftheAppellant

and also considering the fact that the appeal have been filed within a further

periodof30days.Iallowthecondonationofdeiayinfrlingtheappeal,takinga

lenient view in the interest of justice and admit the appeal '

6.2 I find that the appeals have been fiIed st assessment of Bill of

Entry. It is observed that the Hon'ble Supre

Koikata [2019 (368) ELT2l6l has held that

of ITC Ltd Vs CCE

ved by any order

Page 6 of8
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which would include self-assessment, has to get the order modihed under

Section 128 or under relevant provisions of the Customs Act, 1962. Hence, the

appeal preferred by the appellant against assessment in the impugned Bill of

Entry is maintainable as per the judgment of the Supreme Court in ITC case

supra.

6.3 It is further observed that no speaking order by the proper officer in the

matter is available. Hence, I flnd that entire facts are not available on records

to verify the claims made by the appellant. Copy of appeal memorandum was

also sent to the jurisdictional officer for comments. However, no response has

been received from the jurisdictional office. Therefore, I find that remitting the

case to the proper officer for passing speaking orders in each case becomes

sine qua non to meet the ends of justice. Accordingly, the case is required to be

remanded back, in terms of sub-section (3) of Section 128A of the Customs Act,

1962, for passing speaking order under Section l7(5) of the Customs Act, 1962

by the proper officer after following the principles of natural justice. While

passing the speaking order, the proper officer shall also consider the

submissions made in present appeals on merits. In this regard, I also rely upon

the Judgment of Hon'ble High Court of Gujarat in case of Medico Labs - 2004

(173) ELT 117 (Guj.), judgment of Hon'ble Bombay High Court in case of

Ganesh Benzoplast Ltd. l2O2O (374) E.L.T. 552 (Bom.)l and judgments of

Hon'ble Tribunals in case of Prem Steels P. Ltd. | 2O|2-TIOL- 1317-CESTAT-

DELI and the case of Hawkins Cookers Ltd. l2ol2 {284l, 8.L.T.677(Tri. - Del}l

wherein it was held that Commissioner (Appeals) has power to remand the case

under Section-3sA (3) of the Central Excise Act, 7944 and Section-l28A (3) of

the Customs Acl, 1962.

7. In view of the above discussion, I allow the appeal by way of remand to

the proper officer for passing fresh order after examining the available facts,

documents, submissions and after giving the sufficient opportunity to the

appellant of being heard thus maintaining the principles of natural justice

and legal provision.

TESTED

3{6arat/S
N DENI

CUSIOMS(AP

+ftgr 
"3Et

(3dtil),
PEALS), AHMEDABAD

3r-{trdiErE

(A GUPrA)
Commissioner (Appeals)

Customs, Ahmedabad

Date: 30.O6.2025
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Bv Reeistered st A.D/E-Mail.

To,
M/s. Mahendrakumar & Brothers,
Hemendra Chambers,
Grain Market,
Jamnagar - 361001

CopY to:-

j,/fne Chief Commissioner of Customs, Ahmedabad zone, Customs House,

Ahmedabad.

2. Tli,e Pr. Commissioner of Customs, Customs House, Mundra

3. The Deputy/Assistant Commissioner of Customs, Customs

Mundra
4. Guard File.

House,
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