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OFFICE OF THE COMMISSIONER OF CUSTOMS(APPEALS), HEHGTETE AHMEDABAD,
AftHfA 4th Floor, 88@! fAf@THUDCO Building, 4R Y S IshwarBhuvan Road,
AGUTYRT Navrangpura, HBHGIEIG Ahmedabad — 380 009

GXHTIHHID Tel. No. 079-2658928 1
DIN- 20250671MN000000F708

PIEERET FILE NO. S/49-93/CUS/MUN/2024-25
HUTFSHTERIGBAT ORDER-IN-

APPEAL NO. (HHrgep3ffafas,

1962 ® URT 128FDH

_ MUN-CUSTM-000-APP-115-25-26
3fafd)(UNDER SECTION 128A
OF THE CUSTOMS ACT,
1962):
SHRI AMIT GUPTA
uiaedl PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
f&si® DATE 30.06.2025
Bill of Entry No.3100581 dated
ARISING OUT OF ORDER-IN- T54 B0%a
ORIGINAL NO.
UG ORIBRAD TGATD
ON:
M/s. Mahendra Kumar & Brothers
m Hemendra Chambers, Grain Market,
DRESS OF THE J C

APBETL AR amnagar-361001

T wfd 39 safd & Mol Iugn & for gua & &Y i & Formes 19 a8 il fehar T g,

This copy is granted free of cost for the private use of the person to whom it is issued.

SR 1962 B URT 129 31 B (1) (AU G) B AU FEITRT A0 B THa 5 T
ﬁﬁmﬁwmﬂ SRRkl STE HEYH DRl Bl § A1 BT W] 3T aiha I 3 71 & ofe®
%mmﬁémm,mw,mmmm#wﬁwm

ases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secrg:ar_y (‘Rev:smn Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

nder Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of

TR TS Order relating to :
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S & U H Ifad $I5 7,

(a)

any goods imported on baggage.

HRd H 31T B o (B! a1 H A1a1 7191 b R H 3 Ted R U IdIX A 7T¢ Al a1 39
T RTH IR IdR W4 & 1T 3iféa wie IaR 7 9 UR I1 I TT+ded R U IdR 7T AT &1 AT H
3tféra A A HH B

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

Ao HfUFTH, 1962 & HEAT X qYT ITb e §TC T Fam & ded Yo Al S SHEr.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

UARIE(UT HTdeH U S [gHTae! | [Aie® WRed A 0gd ST 8T (o1 Hiid SH®! ord & smgit
3R 39 & 9y FufafEa s dau g9 =fgu

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

HIC W Tae, 1870 B He 9.6 HIGH! | & e Fuliea iy 7 oruR 59 srewr at 4 vfodi, et te
wid ¥ v U9 @1 raTe e fede o AT 9lfe .

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| item 6 of the Court Fee Act, 1870.

TG CHATAW] B SHeTal Y el ¥ B 4 Uiadi, afa &l

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

TRI&0T & forg efrde @1 4 wfoat

(c)

4 copies of the Application for Revision.

GARIIUT 31dE QIR $3 & fe7g Hfefrgm, 1962 @urE=iiYa) F Fyivg B siery

e, Wi, gus Sedtefk fafqy #el & e ST 8 F %. 200/-(FUY & | A )1 F.1000/-(FY
TS 9R 5 ), o1 1 wrTe €13 wrafAld A Tae & WHIiie 9ar ¢.8R.6 S afaal. afe g A
T ST ST T £ T AMRSIR T T ARG A1 I SH 8 ol T W F T F 9.200- R U
S @ 9 e 8 A B & =9 F ¥.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T2 9. 2 B AU T TG B aTaT 30 HIHe & S A gie Prs odiad 39 e ¥ 3ed Heqd
Wﬁﬁ%@mﬁe@ﬁm 1962 EY HRT 129 T (1) F e B W v-3 7 Farges, H=a IS
e AR a1 R e SifirenRu & wwe Pl Td wR ot R Wb @

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this OFde_r can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

iﬂmﬂﬁ? ﬁumwaﬁm HI Customs, Excise & Service Tax Appellate Tribunal,
e, ufd &t g West Zonal Bench

T Ao, sgATe Ha, e MRYTTR g9, 2nd Floor, BahumaliBhavan,
KRIRG ‘WJBOO‘ 16 e Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380

016

ST AT, 1962 1 URT 129 T (6) U1, WA Ui, 1962 T 4RT 129 T (1) B A
rfte & wry Pafefaa gop dow an 9ifee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

ST § T T B o e SR AT R HI T Qe AR TS Ul Il TGS B
T UfY 9 TUY A1 3§ HH §1 al U g9R U

’t‘ Fat | --\ o
) /@\ \ v
1 fr2f AL ) |
E:ni’ ;‘*35?“\ e Page 2 of 8
= I\ ﬁ'.___;zj'd":?’ " ]



OIA NO. MUN-CUSTM-000-APP-115-25-26

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

Sdfter & rafRig Amer & oei ! SraTes SsRY gR1 A 14T Yoob AR SIS qUT AT 741 &8 b
A Uig ar@ 9T § e 8 afrT 390 vgr are @ 34U 7 81 a1 Uig 89 $UU

(b)

where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

3rdte & wrafRIG AT J Sigt b ST AUBRI gRI A T4 Yoib R TS T 1 7191 68 B
S U9 91 ¥ 9U ¥ @ 8 ol 39 g9 30T,

(©)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

T SAICW S faeg SHTUBRU & WA, A T e & 10 % ST B W, 98] Yeob T1 Yoob U4 48 faaTa
AEAESH10 % ST B W, el had <8 faare & 8, 3rdier @1 s |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Iad HAFTH B URT 129 (T) & SfRTd YT TADGRU] & GHE TRR Tl A4S U3- (P) Ve 313
& ferg g1 Terfardl 1 gURA & ferg a1 faedt s wrditer & fevg farg g endier - - sruar
(@) 3rdTel 1 TS U= BT YIacH & forg G 31agA & 91y 39 Ufe ! &1 Yoo 1 Gow 819 TRy,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER - IN - APPEAL

M/s. Mahendra Kumar & Brothers, Hemendra Chambers, Grain Market,
Jamnagar-361001 (herein after referred to as the "appellant’) have filed the
present appeal in terms of Section 128 of the Customs Act, 1962, challenging
the assessment made in the Bill of Entry No. 3100581 dated 19.04.2024 (herein
after referred to as the "impugned BOE”) by the officer of the Faceless

Assessment Group (herein after referred to as the "assessing officer").

2% Facts of the case, in brief, as per appeal memorandum, are that the
appellant, had imported consignment of Irani Wet Dates falling under HSN
08041020 in Eight containers from Iran at Mundra port and had filed check
list for Bill of Entry by making self-assessment through its Custom Broker
M/s. Omkar Shipping in EDI system declaring transaction value of the goods
INR 48,16,440/- (Rs. 25,500/~ per MTS) as per invoice. Further, the said BOE
was assigned for Faceless Assessment Group (hereinafter referred to as “FAG”),
wherein the Assessing officer ,during the course of assessment of the impugned
BOE rejected the value declared by the appellant during self-assessment and
enhanced the value to Rs. 35,000/- per MTS.

2.1 Since the cargo involved was perishable and had short shelf life, the
appellant had paid the duties and taxes on enhanced value under protest at
the material time as per letter their dated 29.04.2024.

3. Being aggrieved with the assessment of impugned BOE, the appellant
has filed the present appeal and mainly contended the following:

> That the re-assessment was carried out under Section 17(4)
without issuing any show cause notice, providing reasoning, or granting
an opportunity of hearing. Further, the appellant explicitly requested a
speaking order under Section 17(5), which was not issued within the

statutory 15-day period.

» That the proper officer did not seek clarifications under Section
17(3) despite expressing doubts on the declared value and Final
assessment was made without complying with procedures mandated
under Sections 17(3), 17(4), and 17(5).

> That the declared value was supported y-g‘egn.une commercial
documents: invoice, packing list, contract, bll}’@}*&’d— ing; 9}{1 remittance

proof and No valid documentary evidence of £6 ‘. : 3! ameous imports
o\ BN jf f:‘,
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was provided to justify enhancement.

> That the Rule 12 allows rejection of declared value only when there
is reasonable doubt and after informing the importer in writing and
providing opportunity to respond. Even assuming Rule 4 (identical goods)
was invoked, the department failed to show comparability in time,
quantity, quality, or contract terms. Further, Rule 4(3) requires use of

lowest comparable value, which was not demonstrated.

» That Similar appeals of the same appellant had been allowed in
earlier years (Order-in-Appeal Nos. 137-206/2014 and 260-307/2014)
by the Commissioner (Appeals).

> They have relied upon the various Judgments, few of which are as
follows:

* CCE & ST, Noida v. Sanjivani Non-Ferrous Trading Puvt. Ltd. 2019
(365) E.L.T. 3 (S.C.)

» Century Metal Recycling Pvt. Ltd. v. Union of India 2019 (367) E.L.T.
3(S.C.)

» Commissioner of Customs, Visakhapatnam v. Aggarwal Industries
Ltd. 2011 (272) E.L.T. 641 (S.C.)

e Eicher Tractors Ltd. v. Commissioner of Customs, Mumbai 2000
(122) E.L.T. 321 (S.C.)

PERSONAL HEARING

4. Shri P.D.Rachchh, Advocate attended the personal hearing on
29.05.2025 on the behalf of Appellant. He reiterated the submission made in

the appeal memorandum.

DISCUSSION & FINDINGS

5. I have gone through the appeal memorandum™~SIBaoh¢ the appellant,
records of the case and submissions made during personal hearing. The main
contention in the appeal is that assessing officer had not issued any speaking
order and without giving any opportunity of personal hearing, wrongly rejected
the declared value. Therefore, the main issue to be decided is that the declared
value rejected by the assessing officer in terms of Rule 12 of Customs
Valuation Rules, 2007 and enhancing the declared value, in the facts and

circumstances of the case, is legal and proper or otherwise.

H
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6.1 Before going into the merits of the case, I find that as per CA-1
Form of the Appellant, the present appeal has been filed on 22.07.2024 against
the impugned order dated 19.04.2024 received by the appellant on 26.04.2024,
which is not within the statutory time limit of 60 days prescribed under Section
128(1) of the Customs Act, 1962.

6.1.1 In this regard, it is relevant to refer the legal provisions governing
filing an appeal before the Commissioner (Appeals) and his powers to condone
the delay in filing appeals beyond 60 days. Extracts of relevant Section 128 of

the Customs Act, 1962 are reproduced below for ease of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person
aggrieved by any decision or order passed under this Act by an officer of
customs lower in rank than a [Principal Commissioner of Customs or
Commissioner of Customs] may appeal to the [Commissioner (Appeals)]
[within sixty days] from the date of the communication to him of such
decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of sixty days, allow it to be presented within a
further period of thirty days.]

Section 128 of the Customs Act, 1962 makes it clear that the appeal has
to be filed within 60 days from the date of communication of order. Further, if
the Commissioner (Appeals) is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of 60
days, he can allow it to be presented within a further period of 30 days.

6.1.2 It is observed from the Appeal Memorandums that the Appellant
had received the impugned order on 26.04.2024 and appeal have been filed on
22.07.2024 resulting in a delay of 27 days in filing of appeal beyond the time
limit of 60 days prescribed under Section 128(1) of the Customs Act, 1962.
Appellant have filed an application of condonation of delay wherein they have
submitted that they were waiting for a copy of speaking order under Section 17
which was beyond their control due to which the delay has occurred. In light of
the above provisions of law and considering the submissions of the Appellant
and also considering the fact that the appeal have been filed within a further
period of 30 days. I allow the condonation of delay in filing the appeal, taking a

lenient view in the interest of justice and admit the appeal .
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which would include self-assessment, has to get the order modified under
Section 128 or under relevant provisions of the Customs Act, 1962. Hence, the
appeal preferred by the appellant against assessment in the impugned Bill of
Entry is maintainable as per the judgment of the Supreme Court in ITC case

supra.

6.3 It is further observed that no speaking order by the proper officer in the
matter is available. Hence, I find that entire facts are not available on records
to verify the claims made by the appellant. Copy of appeal memorandum was
also sent to the jurisdictional officer for comments. However, no response has
been received from the jurisdictional office. Therefore, I find that remitting the
case to the proper officer for passing speaking orders in each case becomes
sine qua non to meet the ends of justice. Accordingly, the case is required to be
remanded back, in terms of sub-section (3) of Section 128A of the Customs Act,
1962, for passing speaking order under Section 17(5) of the Customs Act, 1962
by the proper officer after following the principles of natural justice. While
passing the speaking order, the proper officer shall also consider the
submissions made in present appeals on merits. In this regard, I also rely upon
the Judgment of Hon’ble High Court of Gujarat in case of Medico Labs — 2004
(173) ELT 117 (Guj.), judgment of Hon’ble Bombay High Court in case of
Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of
Hon’ble Tribunals in case of Prem Steels P. Ltd. [ 2012-TIOL-1317-CESTAT-
DEL] and the case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri. — Del)]
wherein it was held that Commissioner (Appeals) has power to remand the case
under Section-35A (3) of the Central Excise Act, 1944 and Section-128A (3) of
the Customs Act, 1962.

¥ In view of the above discussion, I allow the appeal by way of remand to
the proper officer for passing fresh order after examining the available facts,
documents, submissions and after giving the sufficient opportunity to the

appellant of being heard thus maintaining the principles of natural justice

and legal provision. o I;‘F‘U\
»‘9:’ "I-w‘-\l :;\
ATTESTED o/ <2 \ 5\
4 E\ u"i‘_-‘ i <
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Commissioner (Appeals)
Customs, Ahmedabad

Date: 30.06.2025
F.No. S/49-93/CUS/MUN/24 _2.._5-5—-‘"‘6
133
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By Registered Post A.D/E-Mail.

To,

M/s. Mahendrakumar & Brothers,
Hemendra Chambers,

Grain Market,

Jamnagar - 361001

Co to:-

ﬁle Chief Commissioner of Customs, Ahmedabad zone, Customs House,
Ahmedabad.
2. The Pr. Commissioner of Customs, Customs House, Mundra
3. The Deputy/Assistant Commissioner of Customs, Customs House,
Mundra
4. Guard File.
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