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This copy is granted free of cost for the private use of the person tc whom it is issued

1962 729 (1) (

tsrtffi R*dffi onMorcHqrEilc-ffifl or-drd-d}{sqT
ffi s q-friborersrurff fus / {Ttrfi fuq ( sr+fi + fr ffi }, f tilc-drmq,

ltrrwfrrrmy g.sCcrf TiftffiS;rffqiqo{rafir-Edawo+e

Under Section 129 DD{1) ofthe Customs Act, 1962 (as amended), in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additjonal Secretary/Joint Secretary (Revision ./\pplication), Ministry of
Finance, (Department of lievenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

,/Order rclating to

(6) +ffi;.sqAsrqr {qro

(q)

FI)

(6
)

(a)

(EE

)

(b)

(II)

(c)

(tI)

(d)

la) any goods imported on baggage

Frd-+tn-dra.lr+f erdqrd-e

any goods.loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination ifgoods unloaded at such cestination are short of
the quantity required tri be unloaded at that destination.

, 1962 3{tllrqx

(c) Payment of drawback as providcd in Chapter X of Customs Act, 1962 and therules made
thereunder

3 &fsr

The revision appl ication should be in such form and shall be verifir_d in such manner as
may be specified in the rclevant rules and should be accompanied by

4

cftqi,

l3{rTqrd-ilfqd+ftS
s.fi-d.

.}

4 copies of this order, bea
prescribed under Scht:dul

ring Court Fee Stamp of paise fifty only in one copy as
e I item 6 of the Court Fee Act, 1870.

qfu qH4

4 copies of the Order-in Original, in addition to relevant documerrts, if any

;riffi
4 copies of thc Applicar ion lor Revision

, 1962

200t-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,0O0/- (Rupee s one thousand only) as the (ase may be, under the
Head of other reccipts, I'ees, fines, forfeitures and Miscellaneous Items being the fee

1962 (as amended) for filing a Rer.ision Application. If the
amount of duty and interest demanded, fine or penalty levied is one takh rupees or less,
fees as Rs.2O0/ - and il it is more than one lakh rupees, the fee is Rs.1O00/

prescribed in the Cusloms Act,

4 c-{€ 2

&3ttm{ilqrr.il}.iffi qr@ro{r6aq6-{€q'-rdrtr++S
crg-s,s{fuft{q 1e62 ibtqr{r 12e q (1) +srttrmifd$.t._s
t*mu€r,ir;ft ru-drruoofr riaTolerfl cqtForq+-scaAfl ftRfi rq+worfi -ffi r€-o-}e

cases othcr than tbese 
",."iiu"ia u"ae, iGrn Z .U-

can file an appeal under Section 129 A(1) of the Cus
the Customs, Excise ald Service Tax Appellate Trib

In respect of
by this order
C.A. -3 before
address:

'e, any person aggrieved
toms Act, 1962 in form
unal at the following
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3rfrftq3{i' Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bencholur,tfBfr&-ffid

qvtriBo,e-gmdq-dq,Mntr{{rRgo,ers.R
qT, srdrrEFIE- 3 8 0 016

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

(tF

)

(a)

(t{
)

Under Section 129 A (61 of the Customs Act, 1962 an appeai under Section 129 A (1) of
the Customs Act, 7962 shall be accompanied by a fce of -

a-qq@.
where the amount ofduty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

ocq :qi-{6-gI{TCg

*cr5ffiftfrcc, 1e62 alqRl 12e g (5) *vtft<,frrrEoofthw, 1e62 otunT 12e
qptlertft-{@-

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding lifty lakh rupees, five thousand rupees ;

(TI )

(q)

(d)

where the amount of duty and interest dcmanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than filty lal<h rupees, ten

thousand rupees

An appeal against this order shall lie before the Tribunal on payment of l0
demanded where duty or duty and penalty are in dispute, or penalty, where

oqc-{rfl sIcFcCfu dt-s-frd;(sEVRTtIg

7o of the duty
penalty alone

is in dispute

I 0% 3&r6{tEn,S6i}-{f,(5B{Kfrt,3rfi-€r{{sluTr(rrfl r

{q'sae{rbBEs 10% 3l{lf{iq{,

12e (q) (ir)

vto@ otq, +q-{tffrqfuqrrqifftd 3t?lrtl

(t{) 3rfi-sql

Under section 129 (a) of the said Act, every application made before the Appellate

).'

rit
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Tribunal-

(a) in an appeal for grant of stay or lor rectificatir)n of rnist.rkc or f<rr any othcr purpose; or

(b) for restoration of an appeal or an application shall be acconrpanied by a fee o[ five

Hundred rupees.
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M/s Ajanta Manufacturing Pvt. Ltd., Orpat Nagar, 8-A National Highway,

Near Surajbari Bridge, Vandhia, Samakhiyali, Ikchchh, Gujarat -
37O 15O(hereinafter referred to as "the appellant,,)havefiled the present

appeal in terms of Section 128 of the Customs Act, 1962 against Order-ln-

original (olo)No. 1 1 /AC/ RNS/ GPPL / 2023-24 dated 02. 0 1 .2024 (hereinafter

referred to as "the impugned order") issued by the Assristant commissioner,

Customs House, Pipavav (hereinafter referred to as ,,the adjudicating

authority'' ).

2. Briefly stated,facts of the case arethat the apF,ellant having IEC No.

2403006009 had imported goods by classifying the same under customs

Tariff Heading No. 73269099 and 40169990 of the First Schedule to
customs Tariff Act, 1975 vide the Bill of Entry No-7g32482 dated-

29 .O8.2018. Description of the goods imported is as fcrllows:

(i) Fan Blade with fitting support & lock washer parts of room heater,

M No. OREFI 1209, 2OOOW Mr:tal parts mentioned as Item Sr. no. 7 by

classifying it undcr customs Tariff Heading No. 23269099 of first schedule

to Customs Tariff Act, 1975; &

(ii) Rubber Grip for stands as per sample, parts of room heater M.No.

OREH-1212,2000w Misc parts mentioned as Item sr. no. 35 by classi$ring

it under customs Tariff Heading No. 40 169990 of frrst schedule to
customs Tariff Act, 1975 (hereinafter referred to as the imported goods)

2.1 2. During the analysis of the Bill of Entnr No_7g32482 dated_

29.08.2018, it is noticed that the goods which are mentioned at sr. No. 7
i.e. Fan Blade with fitting support & lock washer, parts of room heater, M.

No. OREH-1209, 2000W Metal parts are cleared as Per Sr. No, lgo of the
schedule-ll of the IGS']'Notification or/2o12 anc paid IGST @ l2ol,.
Further, the items/goods mentioned at sr. no.3s i.e. Rubber Grip for
stands as per sample, parts of room heater M.No.oRIrH- r 2 r2, 20o0w Misc
parts are cleared as per sr. No. l9l of schedule-l ol the IGST Notification
| /2017 and paid IGST (r| S%.

\ .2 The goods mentioned at Sr. no. Z were <:lassified under CTH
f first schedule to Customs Tariff Act, t975, further chapter
O or 7326 attracting two different sets of IGST rates, i.e. l2%o

269099 o
t,
s

+
h(; ading 73 1

:,.under Sr.No. 180 of Schedule_Il and 1g% under fir.No. 224 & 238 of
Schedule-Ill, respectively. Both these entries are repr<lduced as below:

Sr' No 180 of Schedure II of Notification No. or /2ori Integrated Tax (Rate)
dated 28.O6.20 1 7 as amended

I
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180 73rO

or

7326

Mathematical boxes, geomctry boxes and colour

boxes, Pencil

Sr. No. 224 & 238 of Schedule III of Notification No. O1 /2017 Integrated

Tax (Rate) dated 28.06.2017 as amended:

Tanks, casks, drums, cans, boxes and similar

containers, for any material (other than

compressed or liquefied gas), of iron or steel, of a

capacity not exceeding 3O0 l, whether or not

lined or heat-insulated, but not fitted with

mechanical or thermal equipment

Other articles of iron and steel, forged or

stamped, but not further worked; such as

Grinding balls and similar articles for mills,

articles for automobiles and Earth moving

implements, articles of iron or steel Wire, Tyre

bead wire rings intended for use in the

manufacture of tyres for cycles and cycle-

rickshaws, Belt lacing of steel, Belt fasteners for

machinery belts, Brain covcrs, plates, and frames

for sewages, water or similar system, Enamelled

iron ware (excluding utensil & sign board),

Manufactures of stainless (exciuding utensils),

Articles of clad metal steel

m above tables, it appeared that goods as described under Sr. no. 180

Schedule-Il, Sr.No. 224 & 238 of Schedule-lll excludes such descriptions

of goods, which are covered by entry 180 of Schedule-Il. Therefore, goods

other tha]l the goods covered by entry 180 of Schedule-ll attracts IGST rate

@ l8%. The appellant imported Fan Bladc with fitting support & lock

washer parts of room heater, M No. OREFI-L2O9, 200OW Metal Parts

mentioned as Item no. 7. However, Sr. No. 180 0f schedule-ll covers only

the following goods;

Description of Goods

a (3.

tr

a
I

1,20k

l80k224 7310

laYo7326

);

Sr. No.

Mathematical Box1

2
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Colour Box

From the above, it appcared that Fan Blade with fitting support & lock

washer parts of room heater, m No. OREH-1209, 2000W Metal Parts

mentioned as Item no. 7 is not specifically mentronel in it. The imported

goods i.e . Fan Bladc with fitting support & lock washer parts of room

heater, m No. OttFlH- 1209, 2O00W Metal Parts mentioned as Item no. 7 are

other than the gor>ds spccified against trntry 180 of Schedule-ll, therefore,

the same are covered under Sr.No. 238 of Schetlule-Ill and attracts

IGST@18%. The appellant had paid inadmissible lowt:r IGST of i.e. @ 12'k

under Entry 180 of Schedule-Il for the imported goods which resulted in

short-payment of IGST amountlng to Rs. 1 I ,3861 -.

2.3 Further, the goods as per item no. 35 ie Rubber Grip for stands as

per sample , parts of room hcater M.No.OREH- 1212, 2OOOW Misc parts

were classified under CTH 40 16999O, which attracts different IGST rate

under Schedule I. II and lll of IGST levy Notificattor Ol l2Ol7 , therefore,

chapter heading 40169990 attracting three sets of IIST rates, i.e. @ 57o

under Sr. No. 19 . of Schcdule l, (!9 12% under Sr.llo.85A of Schedule-Il

and Ql, 18olo under Sr.No. 123A of Schedule-lll. AIl of these entries are

reproduced as below:

Sr. No. 191 of Schedule I of Notification No. Ol/2O17 Integrated Tax (Rate)

dated 28.06.20 17 as amended:

Flrasers

Sr. No. 85A of Schedule II of Notification No. 01/2017 Integrated Tax (Rate)

dated 28.06.2017 as amcndcd vide Notification Nt.27 l20 17-lntegrated

Tax(Iiate) daLed 22.O9 .201'/ :

E;'E; bber Band

6). Sr. No. 123Aof Schedule III of Notification No. 01 12017 Integrated Tax

Rate) dated 28.06.2077 as amended vide Notification No. 43/2OI7-

rl tegrated Tax (Rate) dated 14.11.2017:

723A 4016 C)ther articles of vulcanised rubber other than

hard rubbcr other than erasers, rubtrer bands]
11':"?iii

that Sr.No. 123A of fichedule-Ill excludes

ch are covered by entry 191 of Schedule-l

Therefore, goods other than the goods

+

191

18,Jk
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covered by entry 191 of Schedule- I and entry 8SA of Schedule-ll attracts

IGST rate @ l8o/o. The appellant has imported (i) Rubber Grip for stands as

per sample, parts of room heater M.No.OREH- l2t2,2OOOWMisc parts

mentioned as Item no. 35. However, entry at Sr. No. 191 of Schedule-l and

entry at Sr. No. 85A of Schedule-ll covers only the following goods;

Description of Goods

Eraser

Rubber Band

From the above, it appears that Rubber Grip for stands as per sample,

parts of room heater M.No.OREH-1212, 2OOOW Misc parts mentioned as

Item no. 35 is not specifically mentioned in it. The imported goods i.e.

Rubber Grip for stands as per sample, parts of room heater M.No.OREH-

1212, 2OOOW Misc parts mentioned as Item no. 35 are other than the

goods specified against entry at Sr. No. 191 of Schedulc-l and entry at Sr.

No. 85A of Schedule-Il, therefore, the same are covered under Sr.No. 123A

of Schedule-Ill and attracts IGST@I8%. The appellant had paid

inadmissible lower IGST of i.e. @ 57o under Entry 191 of Schedule-l for the

imported goods which resulted in short-payment of IGST amounting to Rs.

3,706 /-.

2.4 Ttrerefore, the appellant was duly communicated the observations

to the importer vide their letter dated 11.05.2023 and requested them to

pay the dilferential IGST along with applicable interest and in response of

the letter, the Importer vide letter dated 29.05.2023 contended the

following.

-dA (3r

.:,

ffi\c.

Customs Act, 1962.

The bills of entry were correctly assessed at the relevant time by the

officer and thereafter, no show cause notice has been issued by theroper

proper officer within the period of limitation as prescribed in Section 28(1)

of the Customs Act, 1962. Therefore, the demand is ex facie illegal since

the demand of IGST is sought to be made directly without following the

procedure mandated by Section 28(1) barred by limitation' In any case,

once the bills of entr5r have been assesgqd by- the proper officer, you have

PaseTot2z + 
.)fufi2rcuilmN12o23-24

Sr. No.

1

2

(0 They had filled B/E which was properly assessed by the customs

office hence the demand letter is ex facie untenable, without jurisdiction

and illegal inter alia since it is ex facie barred by limitation and no such

demand letter can be raised when the bills of entry have been assessed and

show cause notice has been issued under the provisions of Section 28 of ":



no jurisdiction to seek to illegality sit in appeal c,r review over such

assessment, that too at this belated stage.

2.5 Therefore, Show Causc Notice F.No:-\,III/48 .tglAR34 /22-
23/GPPLl23-241873 dated 18.08.2023 issued to the rrppellant demanding

Customs Duty of Rs 15,092/- under Section2S$l of the Customs Act, 1962

read with Section 5 of IGST Act, 2017, interest under Section 28AA of the

Customs Act, 1962 read with Section 50 of CGST A<:t, 2Ol7 and penalty

under Section 1 l4A of the Customs Act, 1962.

2.6 The adjudicating authority, vide impugned ord--r dated O2.O1.2O24,

has ordered to recover the IGST amounting to Rs. 1Si,092/- on the goods

imported and cleared by the appellant, under Section 28$l of the Customs

Act, 1962. He also ordered to recover the interest at an appropriate rate

under Section 28AA of the Customs Act, 1962 and imposed a penalty of

Rs15,O92l- under Section l l4A of the Customs Act, 1962.

3. Being aggrieved with the impugnedorder, dated 02.01.2024, tine

appellant have filed the present appeal and mainly contended that;

The appellant respcctfully submits that a high,:r amount of IGST, if
has been discharged on the imported ite ms the same was

admissible as ITC to the importer, hence and therefore, there was

no loss to the exchequcr. The SCN & Order in Original has neither

listed down thc rcason for invoking Sec 28(4) r.or made any specific

reason for t he samc, but only mentioned in casual way that

appellant havc delrberately mentioned alleged rvrong heading to pay

lesser IGST.ln fact, except a causal stateme nt is made nothing

available in the SCN & Order to invoke the r:xtended period of 5
years in the Notice.

It is well settlcd that Notice can be served for a period of five years

in case of collusion, suppression of facts or willful misstatement, if
assesses is not guilty of suppression of facts, collusion or willful
misstatement of facts, extended period of limitation cannot be

invoked as hcld in thc case of CC vs MMK Jewellers (200g)225

ELT3(SC). I.'urlher Ilonorablc Supreme Court i, Rainbow Industries

V CCE 1994(74)trLT39SC) have held that in or.der for the extended

period to apply, two ingredients must be present, willful
suppression, mis-declaration etc., and the intt:ntion to evade duty.

Same view has been taken in the case Tamilnadu Housing Board v
CCE 1995 Suppl(1) SCCSO. ln this case it was held that power to
extend per;od from one year to 5 years are e:.ceptional power and
hence have to bc construed strictly. Ther<. is no mention of

ff'
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intentional suppression or misstatement by the appellant with an

intent to evade paSrment of duty. It is humbly submitted that
paJrment of IGST under a particular entry No. or Sr No/heading

instead of alleged Sr. no. is not non-disclosure of facts & cannot be

equated with a mala-fide intention of evasion of duty. The appellant

was under bona-fide belief that its IGST rate was correct and

further the items imported by the appellant were being used in the

process of manufacture, and eligible for ITC under GST even if
higher rate is paid. There was neither any evasion of tax nor any

intention of a wrong doing on the part of the appellant. The

appellant also relied upon thc following casc laws:

(i) Merchantile and Industrial Dev. Co. Ltd. vs. CCE,

Ahmedabad 2014(313) ELT 553 (Tri.-Ahmd)

(ii) Sunanda Industries Ltd. vs. Commissioner of C. Ex.,

Ahmedabad- Il 2OO9 1245) ELT 861 (Tri. Ahmd)

The appellant, therefore, respectfully submits that the entire

demand is time barred as extended period of limitation cannot be

invoked under Sec 28(41 of Customs Act, 1962 and on this ground

alone, the impugned Order deserve s to be quashed and set aside.

The SCN is not issued within the stipulated time hence time barred,

Without prejudice to the aforesaid, thc appellant state and submit

that, even otherwise, the demand is ex-facie untenable,

unsustainable, without jurisdiction and illegal inter alia since it is
ex facie barred by limitation and no such demand can be raised

when the Bills of Entry have been assessed and no show cause

notice has been issued under the provisions of Section 28(1) of the

Customs Act, 1962. In this case, the Bills of Entry was correctly

assessed at the relevant time by the proper offlcer and thereafter,

no show cause notice has been issued by the proper officer within

the period of limitation as prescribed in Scction 28(1) of the

Customs Act, L962. Thereforc, not only thc demand notice ex facie

illegal since the demand of IGST is sought to be made beyond the

period of limitation as mandated by Section 28(1) hence barred by

limitation. The learned Assistant Commissioner refer to the Honble

Supreme Court Order for granting reiief for liling Appeal etc during

Covid period, but the same is not available under Customs Act.

The appellant submits that the paJrment of additiona.l IGST, as

demanded in SCN and confirmed in the impugned Order is

available as ITC to the appellant, the demand is revenue neutral. To

support their contention, the appellant relied on the following

judgments: l\-l-,l 
/
s I 49 -L62 | CUS I )MN I 2023-24
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(i) Atul l.1d V CCD {2009)2378LT287(CESTA'D,

(ii) PP Patel & Co. V CCD(2OO9)2368LT32O (CIESTAT)

(iii) Crompton Greaves Ltd. vs. Commr. of C. Ex., Mumbai-lll

2008 (230) DLT 488 (Tri. Mum)

(i") Vickers Systems International Ltd. vs. Commissioner of C.

Ex., Pune I -2OOB (229), ELf 298(Tri.-Mu:n)

(") PSL lloldings Ltd. vs. Commissioner of C,:ntral Excise, Rajkot

2003 (156) DLT 602 ('lri. Mum)

("i) Commissioner of C. Ex. &CusVadorlara vs. Narmada

Chcmatur l)harmacr:lrticals Ltd. E.L.T. 2C05 (I79) 226 (SC)

Penalty undt-'r Scction 1 144 of Customs Act. 7962, provides for

mandatory penalty in case of suppression of facts, willful

misstatement etc., If extended period of limita :ion is not available,

penalty under Sec I 144 is not imposable, as held in pahva

Chemicals v CCE2005(189) ELT 257(SC). In the present case the

conduct of th<: appellant is totally bonafide and nothing suppressed

or miss declared by the Appellants. There is no any willful

misstatement in the present case as goods were correctly classified

and corrcct custom duty paid as already stated in earlier paras, the

Dcmand is l imc barred as issued beyond normal period of

limitation. Flcnce penalty undcr sec l14A cannot be imposed in the

present case.

Without prejudice to the above, it is submittec that the conduct of

Appellants was totally bonafide. Appellants; neither had any

intcntion to cvadc payment of IGST. In the absence of any malafide

on the part ol Appellants, no penalty is imposable. In the case of
I-lindustan Stcel I-td. Vs. State of Orissa(1978 (2) ELT (J159) (SC)),

Hon'ble Suprcme Court held that no penalty should be impoied for
tcchnical or vcnial brcach of lcgal provisions :r where the breach '

flows frorn thr: bonafidc belief. It is submitted that the conduct of

Appellant s in t he prescnt case was totaily bonafide and therefore no

penalty is imposable. In CCE, Visakhapatnam v. Smithline

Beecham Consumer Health Care Ltd. reported in 2OO4 (162) E.L.T.

225 (Tri.-Bang.), wherein it was held that nrere claiming wrong

classification is no offence.

In thc present case order have not elaboral ed at which of the

various act of commissions or omissions statecl in the provisions of
sec 1l4A have been committed by the Appellants, mere mention in
the SCN and relying on that is not sufficietrt, hence provisions
cannot bc invoked merc based on assumption or presumptions. In

---'--\.
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view of above, it is submitted that the penalty is not imposable in

the present case under Sec 114A.

Without prejudice to the submissions in the foregoing paragraphs,

it is submitted that the case involves interpretations of the two Sr

No. of IGST schedule under which IGS.I. was Ieviable under 12Zo &

18%o, as mentioned in SCN. No dispute regardtng descriptlon of

items and its classification under CTH, it is nowhere mentioned

that GST on items imported is applicable (r)lgok.By interpretations

of various headings of IGST Notifications applicable, inference is

drawn regarding applicable rate of 18o% as mentioned in Order

itself. As already submitted, Appeilants acted in bona-fide belief. It
has been held by the Hon'ble Customs, Excise & Service Tax

Appellate Tribunal in a large number of cases that no penalty is

imposable in cases involving interprctation of thc statutory

provisions. Some ofthese cases arc as under:

(i) Auro Textile v. Commissioner of Ccntral Excise, Chandigarh

(2010 (2s3) ELT 3s (rri.-Del.)l;

(ii) Hindustan Lever Ltd. v. Commissioncr ol Ccntral Excise,

Lucknow (2010 (250) ELT 25t (Tri,Del.)l;

(iii) Prem Fabricators v. Commissioner of Central Excise,

Ahmedabad-ll [2010 (250) ELT 260 (Tri.-Ahmd.)];

(iv) Whiteline Chemicals v. Commissioner of Central Excise,

Surat (2009 (229J ELr 95 (Tri.-Ahmd.));

(v) Delphi Automotive Systems v. Commissioner of Central

Excise, Noida (2004 (163) ELT 47 (1'ri.-Dcl.)1.

In view of the above, it is rcspectfully submittcd that no penalty

ought to be imposed upon Appellants and the Order is 1lable to be

set aside.

xd(
d

t
iE

t
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4. Shri Kirit Mehta, Import Manager, appeared for personal hearing on

06.06.2025. He reiterated the submission made at the time of fiIing appeal.

5. I have gone through the appeal memorandum filed by the appellant,

the impugned order and documents on record. The issue to be decided in

present appeal is whether the impugned order passed by the adjudicating

authority demanding differential IGSI' along with intere st and penalty

under Section 114A of the Customs Act, 1962, in the facts and

circumstances ofthe case, is legal and proper or otherwise.

5.1 It is observed that the appellant having IEC No. 24O3O06O09 had

imported goods by classifying the same under Customs Tariff Heading No.

7 3269099 and 40169990 ofthe First Schedule to Customs Tariff Act, 1975

vide the Bill of Entry No-7832482 dated-29.08.2018. Description of the
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goods imported is as (i) Fan Blade with fitting supl)ort & lock washer

parts of room heater, M No. OREH-1209, 2O0OW Meta Parts mentioned as

Item Sr. no. 7 by classifying it under Customs Tariff HeadingNo. 7 3269099

of first schedule to Customs Tariff Act, 1975; & (ii) Rubber Grip for stands

as per sample, parts of room heater M.No. OREH- 1212,2000W Misc parts

mentioned as ltem Sr. no.35 by classifying it ur:.der Customs Tariff

Heading No. 40169990 of lirst schedule to Custorrs Tariff Act, 1975

(hereinafter referred to as the imported goods). During the analysis of the

above mentioned Bills of Entry, it is observed that the appellant in respect

of goods mentioned at sr. no (i) as Item no. 7 are o[her than the goods

specified against Entry 180 of Schedule-Il, therefore, the same are covered

under Sr.No. 238 ol Schedule-III and attracts IGST@)18%. The appellant

had paid inadmissible lower IGST of i.e. @ l2%o ,ander Entry 18O of

Schedule-ll for the imported goods which resulted ; n short-pa5rment of

IGST amounting to Rs. 1 1,386/-. Further, the appellarLt in respect of goods

mentioned at sr. no (ii) as Item no. 35 are other thar. the goods specified

against entry at Sr. No. 191 of Schedule-l and entry at Sr. No. 85A of

Schedule-Il, therefore, the same are covered under Sr.No. 123A of

Schedule-Ill and attracts IGST@l8%. The appellant had paid inadmissible

lower IGST of i.e. @) 5%o under Entry 191 of Schedule-I for the imported

goods which resulted in short-pa5rment of IGST amourrting to Rs. 3,706/-.

Therefore, Show Causc Notice F.No:-VIlll 48-19 / AR34 122-23 I GPPLl23-

241873 dated 18.08.2023 issued to the appellant clemanding Customs

Duty of Rs i5,092/- under Section2S$) of the Custcms Act, 1962 read

with Section 5 of IGST Acl, 2077, interest under Section 28AA of the

Customs Acl, 1962 read with Section 5O of CGST Act, 2Ol7 and penalty

under Section 114A of the Customs Act, 1962. The Show Cause Notice

dated 18.O8.2023 was conflrmed vide the impugned orrler.

5.2 It is observed that the appellant has in the grounds of appeal

mainly contended that the Show Cause Notice is time barred as extended

period cannot be invoked in absence of willful suppressiion, mis-deciaration

etc., and the intention to evade duty. Before starting; discussion on this

issue, the text of the relevant provisions Section 28 rtf the Customs Act,

7962, is reproduced below (underline supplied):

"SECTION 28, Recouery of duties not leoied. or not pald. or short-

leoied or short-paid or erroneouslg refunded.. 
- 

(1) Where any [dutg

;''.-. has not been leuied or not paid or has been short-letied or short-paidl ot,,9.,

'..'qnoneouslg refunded, or ang interest pagable has not been paid, part-paid

.or erroneousLg refunded, for anA reason other than the. reasons of collusion

ts

Gl.
'-(\\.(
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(4) Where ang dufu has not been fieuied or not poid or has been short-

leuied or short-paidl or erroneously refunded, or interest paAable has not

been paid, part-paid or erroneouslg refunded, b reason o

bg the importer or the exporter or the agent or empLogee of the importer or

exporter, the proper offtcer shall, within fiue Vears trom the releuant date,

serue notice on the person chargeable with duty or interest which has not

been [so leuied or not paid] or which has been so short-leuied or short-paid

or to uhom the refund has erroneously been made, requiing him to show

cause uhy he should not paA the amount specijied in the notice.

(8) The proper oJficer shall, after allowing the concerned person an

opporfunitg of being heard and after considering the representation, if any,

made by such person, determine the amount of dutg or interest due from

such person not being dn excess of the amount specified in the notice.

(9) The proper offrcer shall determine the amount of dufu or interest under

sub-sectian (8|-

[Prouided that where the proper officer fails to so determine within the

specified period, ang officer senior in rank to the proper officer may, hauing

regard to the circum^stances under which the proper officer utas preuented

from determining the amount of or interest under sub-section (8),

I
16

t
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(a) the proper ofJicer shall, wtthin [two Aears] from the relevant date,

serue notbe on the person chargeable with the duty or interest which ho's

not been so leuied [or paid] or whtch has been short-leuied or short-paid or

to whom the refund has erroneouslg been made, requiing him to shout

cause whg he should not paA the amount specified in the notice;

[Prootded, that before rbsuing notice, the proper officer shall hold pre-

notbe an-sultation with the person chargeable utith duty or interest in such

manner as maA be prescribed;l

(a) collusion: or

(b) anu uilful mk-statement: or

lc) suppressionoffacLs,

(a) within sk months from the dote of notice, ["**] in respect oJ

ca.ses falling under clause (a) of sub section (1);

(b) utithin one gear from the date of notice, [***] in respect oJ

cases falling under sub-section (4):



extend the period spccified in cktuse (a) to a further peiod of six months

and the peiod spectfted in clause (b) to a further peiocl of one gear:

Prouided further that tuhere the proper officer fails to determine within

such extended such rocee shatl b d to haue concLuded

as if no notice had been issued.l

(9A) Notwithstaruling arylthing contained in sub-sectiott (9), uhere the

proper officer Ls unable to determine the amount of dut,1 or interest under

sub-section (8) for the reason that-

(a) an appea\ in a similar matter of the same' person or ang other

person Ls p<:nding before the Appellate libunal or the High

Court or the Supreme Court; or

(b) an interim order of stag has been i.ssued bg the Appellate

Tribunal or the High Court or the Supreme Court; or

(c) the Board has, in a similar matter, i^ssued specific direction or

order to keep such matter pending; or

(d) the Settlement Commlssion has admitted an application made

by the person. concerne:d,

the propel officer shall inform the Derson concernea the reason for non

detennination of the ctmount of duty or interest under sub-section (B) and in

such co^se, the time specified in sub-section (9) shall altplg not from the date

of notice, but from the date when such rea.son cectses to exbt.

(108) A notice i^ssued under sub section (4) shall be ,Teemed to haue been

i.s sued under sub-section such notice demanct.ing duty b heLd not

sustainable in ang proceedings under this Act, including at ang stage of
appeal, for the reason that the charges of colllsion or ang witful

mkstatement or suppression of facts to euade dufu has not been

established against the person to whom such notice wo,s issued. and. the

amount of duty and the interest thereon shall be computed. accordinglg.

Explanation 1. - For the purpose of this section, ,,releuc,.nt date" means

(a) in a case uihere dutg is not leuied or not paid or short-leuied. or short-

paid or interest is not charged, the d-ate on uhich the proper makes

an order for clearance

1

o

t
!

lr.
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5.3 From the above-mentioned statutory provisions, it is very clear that
for issuing SCN under Section 289) of the Customs Act, 1962, there
should be "collusion" or ,.wilful mis-statement,, or ,,suppression facts,, on
part of the appellant. In the present case, there is no charge of any

"collusion"on part of the appellant. Neither any statement has been

recorded nor any investigation has been conducted before invoking
extended period of limitation. In the show cause Notice dated ig.0g.2023,
there is bald allegation in para 15 that "whereas, it appears that the

importer has willinglg and deliberateLg has taken the benefit of tnadmbsible
louer rate of IGST @12% instead. of applicable IGST@IB under sr.No. 238 of
schedule-Ill for item no. 7 and sr. No. l9t of sched.ute- 1 of the Notification

No. 01/2017 Integrated Tax (Rate)dated 28.06.2012 in the Bill of Entry to

pag the lower rate of IGST @f% insteacl of appric.ble IGST@18 und.er

sr.No' 123A of schedule-Ill for item no. 3s for the aforesoid. bill of entry. Thi"s

culminated into short-payment of IGST amounting to Rs. i S,O92/ _as

calculated in annexure-A of this show cause Notice. Howeuer, the importer

ha' neuer di.sclosed the same to the department at ana point that they haue

auailed the benejlt of inadmi-ssible lower rate of IGST @i 2% instead" of
applbable IGST@J 8 under Sr.No. 238 of Sched"ule-Ill for item no. Z and Sr.

No. 191 of Schedule-l of the Notificotion No. O1/2O17 Integrated. Tax

(Rate)dated 28.06.2017 in the BiLl of Entrg to pay the lower rate of IGST @f%

instead of applicable IGST@18 under Sr.No. t23A of Sched.uleJll for item no.

35 for the aforesaid bill of entry. The some h.-s been comes to the notice only

duing the analysi-s of the bill of entry. On being pointed. out the same to the

importer, the importer ha' contended uid.e letter ctated" 29.05.2O23 that the

bills of entry were correctly assessed at the releuant time by the proper

officer and thereafter, no shou.t cause notice has been i.ssued. by tlLe proper

officer within the pertad of limitation as prescibed in Section 2B(1) of the

Cusfoms Act, 1962. Therefore, the demand is ex facie illegal since the

demand of IGST i"s sought to be made directlg utithout follou.ting the

'/^tf \dc r rocedure mandated by Section 2B(1) borred by limitcttion. It appears from
importer's replg that IGST demanded by the department has legallg

le and there ts no rbsue with the LegaLity of the IGST demand.ed.

uer, os per the peiod of limitation as prescibed in Section 28(l) of the

usfoms Act, 1962, the demand is time borred. Thi-s shows the malafide

intention of the importer not to paying the differential amount of IGST which

i.s pagable bg them." It is not mentioned in the notice that how the importer

has made willful mis-statement and which facts have been suppressed and

the same has been confirmed in mechanical manner in the impugned order

without recording any logicat finding of collusion or wilfu1 mis-statement or

suppression facts on part of the appellant
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5 .4 In this regard, I am of the view that merely claiming benefit of

wrong Serial Number of any Notification does not amoltnt to suppression of

facts and willful mis-statement, so far as description e.nd other particulars

of goods are corrcctly dcclared, In this regard, I rel'r upon the following

case law (gist):

1ee8 (101) E.L.T. s4e (s.c.l
IN THE SUPREME COURT OF INDIA

NORTHERN PLASTIC LTD.

Versus

COLLECTOR OF CUSTOMS & CENTRAL E:(CISE

Ciuil Appeal No. 4196 of 1989 with C.A. No. 3325 of 1990, deci-ded on 14-7-1998

Exemption - Description of goods given correctly and fuily in bill of

entry/classification declaration - Laying claim to som€ exemption, whether

admissible or not, is a matter of belief of assessee and does not amount to

mis-declaration - Sections 25(1 ) and 1 1 1(m) of Customs Act, 1962 - Section

5A(1) of Central Excise Act, 1944 - Rules 1738 and 173Q of Central Excise

Rules, 1944.

2O2O l37Ll E.L.T. 324 (Tri. - Muntbaif

IN THB CtrSTAT, WEST ZONAL BENCH, MUMBAI

SIRTHAI SUPERWARE INDIA LTD.

Versus

coMMR. OF CUSTOMS, NHAVA SHEVA-IrI
Final Order No. A/ 86791/ 2019-WZB, dated 10-1O-2O19 in Appeal No.

c/ 8s60s/ 20 17

Demand - Limitation Extendcd perrod - Misdeclaration of facts - By giving

correct description on thc documents relating to import clearance, burden

of making correct declaration on the Bill of Entry disc rarged by appellants

- Any error in classification or exemption claimed on B:11 of Entry cannot be

misdeclaration wit h the intention to evade payment of duty - Extended

period of limitation not invocablc Demand which falls within the normal
period of limitation only needs to be upheld - Matter remanded back to
Commissioner for re-determination and re-quantification of demand which
can be made by denying the exemption under Notifir:ation No. 46/2O11-

Cus. to the appellants within the normal period as provided by Section

28(1) of Customs Act, 1,962. [paras 5.5,5.1]

Confiscation and penalty - Customs - Fact that the goods correspond to
declaration in respect of the description and value is r;ufficient to take the

imported goods away from the application of Sections I 1 i (m) and 1 1 i (o) of
Customs Acl, 1962 - Confiscation of goods and imposit.ion of penalty under
Sectjon 1 12(a) ibid cannot be sustarned - Appellant r:ot having made any

aration with intent to evade payment of duty, penalty not
le under Section I 14A of Customs Act, 1962. [paras 4.9, 4.1O]

l2023l 4 Centax 73 (Tri.-Dell
IN THB CESTI\T, TRIBUNAI-PRINCIPAL BENCH, NEW DELHI

MIDAS FERTCHEM IMPEX PVT. LTD.
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Versus
PRINCIPAL COMMISSIONER OF CUSTOMS, ACC (rMpORTl, NEW DELHr
Final Order Nos. 50027-50031 of 2023 in Appeal Nos. C/ 52239/2O21 with

C/ 52240-52243/ 2O2 1, decided on I 3- 1-2O23

Self-assessment - Scope of - There is no separate mechanism - It is also a
form of assessment - As importer is not expert in assessment and can make
mistakes, there is provision for reassessment by officer Although Bill of
Entry requires importer to make true declaration and confirm its contents
as true and correct, columns for classification, exemption notifications
claimed and valuation are matters of self-assessment and are not matters of
fact - Claim of wrong classification, ineligible exemption or valuation not
fully as per law, or wrong self-assessment by importer will not amount to
mis-declaration, mis-statement or suppression - Section 17 of Customs Act,
1962. [para 50]

2t)19 (3661 8.L.T.318 (Tri. - Hyd.f
N THE CESTAT, REGIONAI- BI'NCI.I, FIYI)ERABAD

lcouRl'No. rj

LEWEK ALTAIR SHIPPING PVT, LTD,
Versus

coMMrssIoNER oF cus., VIJAYAWADA
Final Order Nos. A/ 3OO53-30056/ 20 I9, dated 9 1-2O I 9 in Appeal Nos. C/ 3O6O8-

30609/2017, C/3O2sO A sO234/2016

Penalty under Section 1l4AA of Customs Act, 1962 - Claiming an incorrect
classification or the benefit of an ineligible exemption notification not

amounts to making a false or incorrect statement, it being not an incorrect
description ofgoods or their value but only a claim made by assessee - Thus,

even if the appellant makes a wrong classification or claims ineligible

exemption, he will not be liable to penalty under Section l l4AA of Customs

Act, 7962. fpara 7]

5.5 Further, I find that the Civil Appeal Diary No. 19639 of 2Ol9 filed by

Commissioner of Customs, Vijayawada against the above-mentioned Order

of Honble CESTAT has been dismissed by the Hon'ble Supreme Court on

O5.O7.2O19 by holding that there is no iegal infirmity in the impugned

judgment and order warranting Supremc Court's inte rfcrence under

Section 13OE(b) of the Customs Act, 1962. [Commissionerv' Leunk Altair

Shipping Put. Ltd. -2019(367)E.L.r. N2B (5.C.)1.

\
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Confiscation and penalty - Misdescription of goods - Mention of wrong tariff
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basis for coniiscation of goods under Section 1 1 1(m) of Customs Act, 1962 -

Therefore, confiscations and redemption fines set aside - Consequently no

penalties imposable under Section 1 12(a) of Customs Act, 1962. [para 7]
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5.6 On the issue of sustainability of invoking r:xtended period of

limitation, I also refer the following case law:

5.7 [ rely upon thc C)rder passed by the Honble Supreme Court in the

case of Pushpam Phct.rmoceuticals Compang Vs. Colleclor of C.Ex., Bombag

[ ] 995 (78) ELT 4A I iSC)1. Para 4 of the same is ar; follows (underline

supplied):

'"4. Section 11A empou-ters the Department to re-open proceedings if the

leuy has been short-leuied or not leuied uithin sk monii.hs from the releuant

date. But the prouiso can)es out an exception and permits the authoity to

exercise this pouler within fiue gears from the reieuant date in the

circum^stances mentioned in the prouiso, one of it being suppressian of

facts. The meaning of the unrd both in laut and euen otheruise is unll

knoun. In normal understand.ing it b not different that what is explained in

uarious dictionaries unless of course the context in which it has been used.

indicates otherutise, A perusal of the prouiso indicates that it has been used

in company of such strong words as fraud, collusion or wilful default. In

fact it k the mildest expression used in the proui,so. Yet the surroundings in

which it ha.s been used it has to be construed strictly. .it does not mean any

omission. The act must be deliberate. In taxation, it can haue onlg one

meaning that the correct infonnatinn u.)as not di.sclosed del[beratelg to

escape from payment of dut17. Where facls ore knou.t t to both the parties

fue gtnission bq one to do uhat he miqht haue done ttnd nott t he must

haue done, does not render it supy:ression.

5. In the result this rtppeal succeeds and is alloued. The matter is

remitted back to the Authoitg for detennining the turr'.ouer of the assessee

in respect of onlA that period which is u.tithin six mortths from the date of
issue of show cause notice. "

5.8 I also rely lrpon thc Judgment of the Honble Supreme Court in the

case of CoLlector of Central Excise Vs. Chemphar Drugs & Liniments lJ9g9
(4O) ELT 276 (SC)1. Relevant portion of the same is as under (underline

supplied):

u8, A.rlgrieucd therebu, thc reuenue has come tp in appeal to this

Court. ln our opinic:n, the ctrder of the Tribunal must be .;ustained.. In ord-er to

make the demand for dutLt sustainable begond a period of six months and-

\up to a peiod of 5 years in uieu.t of the prouiso to sub-s zction 11A of the Act,

\t has to be estoblished that the dutg of excise has not been leuied. or paid- or

'lhort-leuied or short paid, or erroneouslg refunded bg reusons of either fraud
or collusion or uilful mLsstatement or suppressian of facts or contrauention of
ang proulsion of the Act or Rules made thereunder, uith intent to euad-e

paument of dutg mere Lnaction or failure on

'!

IL

r3

Page 18 of 22

Somethinct positiue other than

s / 49 - L6 2 I CUS I t MN / 2023 -24



the part of the manufacturer or producer or conscious or deliberate

withholdinq of information when the manufctcturer knew otheruise, is

re uired before it is saddled tuith any liabilitg, before the periad of sk
months. Whether tn a partbular set of facts and circum-stances there uas

any fraud or collusion or wilful mi.sstatement or suppression or contrauention

of ang prouision of any Act, i.s a question of fact depending upon the facts
and circumstances of a particular case. The Tibunal came to the conclusion

that the facts referred to hereinbefore do not worrant ang inference of fraud.
The assessee declared the goods on the basLs of their belief of the

interpretation of the prouisions of the lqw that the exempted goods were not

required to be included and these did not include the ualue of the exempted

goods which they manufactured at the releuant time. The Tribunat found
that the explanatian uas plausible, and also noted thot the De rtment had

full knouledqe of the focts about manufacture of all the qoods manufactured

d

bu the respondent when the declaration wos filed by the respondent. The

respondent di.d" not include the ua.lue of the product other than those falling
under Tariff ltem 148 manufactured by the respondent and this uas in the

knouledge, according to the Tibunal, of the authorities. These findings of

the Tibunal haue not been challenged before us or before the Tribunal itself

as being based on no eui.dence.

9. In that uiew of the matter and in uiew of the requirements of

Sectinn 11A of the Act, the claim had to be limited for ct period of six months

as the Tibunal di.d. We are, therefore, of the opinion that the Tibunal was

right in its conclusion. The appeal therefore fails and is accordinglg

dismissed."

5.9 By relying upon the above Judgment, the Hon'ble Supreme Court in

another case of Pad.mini Products Vs. Collector of C.Ex. [1989 (43) ELT 195

/SC// has held to the effect that extended period of 5 years is not applicable

for mere failure or negligence of the manufacturer to take out licence or

pay duty when there was scope for doubt that the goods were not dutiable.

5.1 1 On Customs side, I hnd that the jurisdictional CESTAT,

edabad, in the case of Hind.ustan [lnilerter Ltd., Vs. Commlssloner of

ms, Mundra [(2023) 72 Centax 777 (Tri-Ahmd)], lnas observed and

+
+
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5. 10 The above-mentioned three case law, though related to Centra-l

Excise cases, are squarely applicable to Customs cases also inasmuch the

wordings of erstwhile Proviso to Section 1 1A( 1 ) of the Central Excise Act,

1944, and Section 28(4) of the Customs Act, 1962, are similar.
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u4.4 We also Jiru7 that no conduct or intent of the A ppellant is found.to

be malafide as the submitted aLl the f7 nd also the information

required duina assessment. Hence the demand raise d for the period 26-

11-2013 to 4-8-2015 couered under 106 Bill of Entrg out of 886 are baned

bu limitation ond considered to be assessed finallg. The goods u)ere not

found to be different than declared aftd the ualue ums based on transfer

pricing and hence prouLsions of Section 1 I 1 (m) zrs also not applicable. The

remaining BEs uere cleared by the customs after uenlficatbn and scruting

of goods and import documenLs and hence the same al:;o do not come under

the puruieut of Section 1 1 1 (m).'

Against thc above-mcntione d Final Order in the case of lfindustan

Unileter Ltd. (supra), the Commissioner of Customs, Mundra, had filed a

Civil Appeal Diary No. 32747 of 2023. Yide Order 2219.2023, reported as

Commissioner of Customs, Mund,ra Vs, Hindus;tdn Un;ileoet Ltd..

[(2023) 12 Centax 172 (SC)]. Honble Supreme Court has dismissed the

said Civil Appeal by obscrving that they are not inclined to interfere with

the order impugned in that appcal.

5.I2 The other casc law relicd upon by the appr:llant, as mentioned

hereinabove, in support of their contention that extended period of

limitation for issuance of SCN is not invocable in this case, are also

squarely applicable.

5.13 In the case on hand, the appellant has declared the goods as

mentioned in the Bills of Entry and there is no dispute about description

of the impugned goods. If at the time of import, Custrms Department was

of the view that thc benefit of l2<%f So/o IGST was not available to the

impugned goods, the Bills of Entry could have been re-assessed under the

provisions of Section 17141 of the Customs Act, 1962, as amended w.e.f.

08.O4.2O11, which are as under:

"(4) Where it i^s found on uerification, examination ar testing of the goods

or otheruise that the sefassessment i.s not done correctly, the proper Officer

mag, u-tithout prejudice to ang other action uhich.mapr be taken und.er this

Act, re.assess the dutg leuiable on such !oods."

5.14 In view of the above statutory provisions, it is evident that the

proper officer was duly empowered to re-assess the duty under Section

17(41 of thc Customs Act, 1962. If such re-assessment was not

undertaken, the Department had the option to initiate proceedings by

issuing a show cause Notice within the normal limitation period of two

ears, as prescribed under sectron 2g(1) of the Act. The mere fact that the

short-payment ol IGST was discovered after the expiry of this period does
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not, in itself, warrant the invocation of the extended limitation period on

the grounds of willful misstatement or misdeclaration. Such allegations

must be substantiated by credible and cogent evidence, and cannot be

invoked solely to circumvent the statutory limitation

5.15 In the present case, the appellant has duly declared and submitted

all requisite information for the purpose of assessment. There is no

allegation or evidence to suggest that any of the information provided was

false, fabricated, or misleading. The description of the goods was accurately

stated in the Bills of Entry and was fully known and accessible to both

parties at the time of assessment.

5.f 6 In view ofthe above discussion and findings, I am ofthe considered

view that when description and other particulars of imported goods are

correct, merely claiming benefit of wrong entry of any Notification, extended

period of limitation cannot be invokedon the ground of mis-declaration of

wrong serial number of Notification.

5.17 In view of the above position, I am of the view that invocation of

provisions of Section 28(41 for demand of Customs duty is not sustainable

in the present case. Under this situation, I hold that the impugned order

confirming demand of duty against the appellant is required to be set aside

on the ground of limitation, as prescribed under Section 28 of the Customs

Act, 1962. Further, as the demand of duty itself is not sustainable, the

order towards imposition of interest and penalty is also not sustainable.

6. In view of the above, I ailow the appeal frled by thc appellant and

set aside the impugned order, with consequential relief, . if any, in

accordance with law.
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Re stered Post A.D

M/s Ajanta Manufacturing Pvt. Ltd.,

Orpat Nagar, 8-A National HighwaY,

Near Surajbari Bridge, Vandhia,
Samakhiyali, Kachchh, Gujarat - 370150,

(Amit
Commissioner (Appeals)

Customs, Ahmedabad.

Dated -16.O6.2025
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Co to:

The Chief Commissioner of Customs Gujarat, Custcms House,
Ahmedabad.

The Principal Commissioner of Customs, Customs, Jamnagar.
The Assistant/ Deputy Commissioner of Customs, (lustoms House,
Pipavav.
Guard Filc.
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