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Under Section 129 DD(1) of the Customs Acl, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
'fhr: Additional Secrr:tary/ Joint Secretary (Revision Applica
(i)cpartment of Revcnuc) Parliamcnt Street, New Dclhi within
communication of thc order.
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any good s loaded in a conveyancc lor importatjon into Indi,r, but which are no1 unloadcd at
their place of destination in lndia or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.
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The revision application should be in such form and shall be verified in such manncr as
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liundrcd only) or Rs.1,O00/- (Rupees one thousand only) as thc case may be, under the
l.lead of other receipts, fees, fines, forfeitures and Miscellaneous ltems bcing thc fce
prescribed in the customs Act, 1962 {as amended) for filing a Revision Application. If the

4

amount of duty and interest demanded, finc or
fces as Rs.200/- and if it is more than one lakh

penalty lcvied is one lakh rupecs or lcss,
rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioncd under item 2 above, ary person aggricvcd
by this order can file an appeal under Sectjon 129 n (1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Ilxcisc and Scrvice Tax Appellate Tribunal at the following
address:
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(a) any goods exported
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Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

2nd Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmcdabad 380 0 16
5
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where the amount of duty and intercst demanded and penalty levied b1, an1, ofticcr of
Customs in the case to which the appeal relates is more than fifty lakh rupees, tcn
thousand rupees

An appeal against this order shall te before tie Tribunal on palErent of l0olo of the duty demanded where duty or
duty aid pena.lty are in dispute, or penalty, wherc penalty alone is in dispute.

qr{r 12e (g) erfm g{Iqf Ertr{ srtfi lrr- (o)
sntcrt-fdsqrrrdM
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Under section 129 (a) of the said Act, every application made before the Appellate Tribuna.l-

(a) ln a,t appeal for grant of stay or for rectiicatron of nristake or fo. arly other purpose; or

SiFr
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I

Under Section 129 A (6) of the Customs Acl, 1962 an appeal under Section 129 A (1) ofthc
Customs Act, 1962 shall be accompanied try a fee of -
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(a) where the amount of duty and interest demanded and penalty leviecl by anv officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;
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(q)

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rlrpees ;
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(c)
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ORDER-IN-APPEAL

The present appeal has becn filed by Shri Sameer Sharma (hereinafter

referred to as "the Appellant") under Section 128 of the Customs Act, 1962

against Order-in-Original No. MCH / ADC/AKM I I 40 I 2024-25 dated 20.O9.2024,

(hereinafter referred to as "the impugned Order") passed by the Additional

Commissioner of Customs, Mundra (hereinafter referred to as the "Adjudicating

Authority"), pursuant to investigati,:n conducted by the Directorate of Revenue

Inteilige nce (DRI), Gandhidham, into a well-organised smuggling cartel engaged

in import of prohibited e-cigarettes, toys requiring mandatory BIS certification

and other mis-declared and undervillued goods through Mundra Port and other

locations. The investigation revealed that a total of 18 import consignments

imported through 08 different importers were part of the said cartel, which was

allegedly operated by a common group of persons. Importer-wise separate

investigations were carried out and individual show cause notices were issued.

The present proceedings, however, pertain only to one import consignment

imported in the name of M/s JYM Global Trading Company (lEC: ANUPG658lF).

2.1 On the basis of specific intelligence, DRI officers intercepted a vehicle

bearing No. GJ-12-BV-0610 on O1.O9.2O22 near Palsana Chokdi, Surat, which

was transporting import goods c1e ared from Mundra Port. System analysis

revealed that the vehicle was car'rying goods pertaining to Container No.

TLLU46 15592, which was therealter diverted to ICD Sachin for detailed

examination. During examination conducted under panchnama dated

OIlO2.O9.2022, officers recovered 107 cartons containing 85,600 foreign-origin

e-cigarettes of Yuotto brand, found concealed along with declared goods. The

import of e-cigarettes, falling under HS Code 8543, was prohibited in terms of

DGFT Notification No. 20 l2Ol5-2O2() dated 26.09.2019 and the provisions of the

Prohibition of Electronic Cigarettes Act, 2019, and accordingiy the said goods

were detained and subsequently seized under the provisions of the Customs-A6il

t962.

2.2 Further investigation revealed attempts to divert another. container

bearing No. TGBUS1 60748, originally imported in the name of M/s'{;H;
Enterprises, by effecting changes in the importer name, shipper name, port'of:

discharge and description of goodsi after initiation of DRI action. The said

container was also put on hold an,C examined, resulting in recovery of mis-

declared and prohibited goods, inclucling e-cigarettes. In total, during September

2022, th,e DRI examined 18 containe rs at various locations including Bhiwandi

(Maharashtra), ICD Sachin (Gujarat) and Mundra Port, out of which 2,95,600 e-

cigarettes were recovered from three containers. The remaining consignments

were found to be grossiy mis-declared with respect to description, classification,

quantity and value. Several consignments were found to contain toys classifiable

.r_ I
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under chapter 95 of the customs Tariff, tht: import of which required mandator_l.

BIS certification, which was admittedly rLot produced. certain consignments

were also found to contain mobile accessories bearing logos of reputccl brands,

indicating prima facie violations of inteller:tual property rights. Representative

samples were drawn and examined by a Government-approved chartered

Engineer, who confirmed mis-declaration and undervaluation, u,hercupon the

goods were seized under Section 110(1) of the customs Act, 7962, bcir-rg liable

to confiscation under Section 111 thereof.

2.3 Insofar as the present appeal is concerned, the investigation revealed that
M/s JYM Global Trading Company had imported Container No. TEMU769445O,

covered under Bill of Lading No. KMTCNBc63l421 dated 12.08.2o22 and IGM

No. 2320512 dated 29.08.2O22, in respecr- of which no Bill of Entry was filed.

The said container was examined under panchnama dated 12.O9.2022, u,hcrcin

it was found that instead of the declared g.oods namely plastic chocolate Mould

(Misc. Item - Non-Popular Brand), the conta.iner was entirely stuffcd u,ith plastic

pop-up toys and dancing cactus toys, falli:rg under Chapter 95 of thc Clrstoms

Tariff, and no declared goods were found. Since the declared transaction value

was found unreliable due to complete mis-declaration of descriptic_rn,

classification and quantity, the declared value was rejected under Rule l2 of the

Customs Valuation Rules, 2007, and the value of the goods was re-determined

on the basis of market value assessr:d by the Chartered Engineer ar

approximately 1.2.44 crore. Verification of the declared premises of M/s .JyM

Global Trading Company revealed that the premises were found closed, and

enquiries indicated that the IEC and KYC documents of the firm w,ere allegedly

lent for consideration, without the importer exercising actual control over the

)j rt activities.

During the course of investigatic,n, statements of various persons

ted with the import, clearance, transportation and storage of the goods

recorded under Section 108 of the Customs Act, 1962, including importers,

transporters, logistics operators and customs intermediaries. On the basis of

evidence gathered during investigation, fivr: persons were arrested, including rhc

person alleged to be the mastermind of the cartel. It further emergcd during

investigation that the Appellant r.r,as worki.g as a G-Card holde r of M/ s Ai Cargo

Services, a licensed customs Broker at Mundra port, and rvars handling customs

clearance work for importers connected with the cartel, including M / s JyM

Global rrading company. statements of flhri Samir Sharma were rccordecl on

05.O9.2022, 06.O9.2022 and 08.09.2022, wherein he stated thar imporr

documents such as invoices, packing lists and Bills of Lading were recei,ed

through electronic means from persons associated with thc irnports, inclucling

Asif Sathi, and not directly from the

'iu

2

C

Shri Baldevsinh Vala and Shri Mohamma

s/.19-l8 I i c U s,\'1 r.tN.'20:-l-t i
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IEC holders. It was alleged that he had no direct interaction with the IEC holders,

did not independently verify their credentials, and filed Bills of Entry declaring

goods such as plastic chocolate moulds and miscellaneous items, whereas

cxaminalion revealed thr:t the consignments contained mis-declared, restricted

or prohibited goods, inclucling toys requiring mandatory BIS certification artd e-

cigarettes. It was further alleged that. incorrect or unrelated e-way biils were used

for movcment of goods from SEZ; to DTA, and that Shri Sameer Sharma

facilitated clearance despite being aware of the documentation requirements'

Statements of co-accused persons irrclicatcd that he a11eged1y received monetary

consideration for facilitating clearance of such consignments'

2.5 On the basis of the investigation, statements and evidence on record, the

Adjudicating Authority held the goc,ds liable to confiscation under section 111

of the Customs Act, 19()2, and imposed penalties on the importer and other

noticees, including shri Sameer sharma, under sections 112(a)(i) and 114AA of

the Customs Act, 1962, vide the imllugned Order-in-Original'

3 Being aggrieved b1z the impu5ined order, the Appellant has preferred the

pre sent appeal and inter alia, made the following submissions:

3.1 The impugned Order-in-Origi;ral, insofar as it imposes penaity upon the

Appellant under Section 112(a)(i) of the customs Act, 1962, is i1lega1, arbitrary,

and contrary to the facts and eviden<:e on record. The Adjudicating Authority has

failed to establish any act, omissior., or abetment attributable to the Appellant

which rendered the goods liable to cc,nfi.scation under Section 111 of the Act. The

findings are therefore unsustainable and liable to be set aside.

3.2 'I'he Adjudicating Authoritl' has proceeded on conjectures and

presumptions rather than on legally admissible and corroborated evidence. The

allegations in the Show Cause Notict: have beerr mechanically reproduced in the

impugned order without independr:nt analysis, appreciation of evidence, or

application of mind. Such an approa.ch vitiates the adjudication process'

3.3 'I.he detailed replies, additional submissions, and post-cross-examination

written submissions hlect by the Apprellant have not been dealt with or rebutted

in the impugned order. 'l'he order does not record any reasoned findings on the

Appellant,s explanations, rendering it a non-speaking order in violation of settled

principles of naturai justice.

3.4 The entire case against the Appellant rests solely on the statements of Shri

vala Baldevsinh Nanbha and shri Dirgesh Dedhia. No documentary, eiectronic,

financial, or independent evidence has been produced to corroborate these

statements. It is a settled position of law that uncorroborated statements cannot

form the sole basis for imposition of penalty.

s/49-2 8 r /CUSA4 uN I 2024 -25
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3.5 The Adjudicating Authority gr-avely erred in ignoring the crucial

admissions and contradictions which emerged during the cross-examination of
the witnesses, thereby rendering the reliance on their statements wholl.y-

untenable.

3.6 During cross-examination, Shri Vipir:, Sharma categorically admitted that:

. The Bills of Entry for the concerned ,:onsignments were filed under ,,Sclf,

and not through the Appellant as CHA;

. The Appellant never approached trim, directly or in<lirectlv, to seek

clearance ofgoods by bypassing lega^ procedures;

. No monetary consideration or undue influence was ever offcred bv the:

Appellant;

. Shri Vala Baldevsinh never approached him through the Appellant f.r ,ny
illegal clearance.

These admissions completely demolish the allegation that the Appellant playccl

any active or facilitative role in the clearanr:e of offending goods.

3.7 In cross-examination, Shri Vala BrLldevsinh madc crucial admissions,

inter alia, that:

. He paid the Appellant only legitinrate charges for forwardcr serv.ices

against proper invoices;

. He never paid any amount of Rs. 12.5-3 lakhs per consignmcnt to thc

Appellant;

(

*
*

These admissions fully discredit the earlier inculpatory statemcnts rclicd upon

by the department.

3.8 The Appellant merely acted as a foru,arder by creating chccklisrs based orr

documents provided by the importer or its representative. The AppelianL had r)o

role in filing Bills of Entry, examination, assessment, t'arehousir-tg,

transshipment, or linal clearance of goods. Aii Bills of trntry were admittedly file.l

under "Self', wherein Empezar Logistics Pvt. Ltd. acted as CHA/CFS.

si +9-l8l/ctis \'lu\, r0r.t t5

His subsequent statement alleging Lrigher payments was rccorded undcr

coercion and force while he was in illegal custody;

The Appellant had no role whatsoever in transportation of goods aftcr

clearance;

The Appellant did not manipulate rlocuments, goods, or logistrcs posr -

clearance.
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3.g The clearance pr()cess involved multiple levels of scrutiny, including

assessment and physical examinal-ion by Customs Appraisers and Preventive

Officers, both at SEZ and DTA stages. Goods were examined more than once

be fore grant of out-of-charge. The .Appellant had no authority, opportunity' or

obligation to physically examine the goods.

3.1O As per Circular No 09/2010-customs dated 08.04.2010, the obligation of

a CHA/ fors,arder is limited to KYC verification through prescribed documents.

'lhere is no requirement under the Customs Act, SEZ Act, or CBLR to physically

verify the importer's premises or goods.

3.11 The above legal position is st:ttled by multiple judicial pronouncements'

in cludin g:

. S. Prakash KushrLtaha & Co t'. CC - 2023 (2) E'L'T' 173

. G.N.D. Cargo Mouers u. CC - 2017 (357) E L'T' 1 184 (Tri-Del)

. Kunal Trauels (Cargo) u' CC -'.2017 (354\ E'L'T' 447 (DeL'\

. APS Freight & Trat'els Put. Ltd. u' CC - 2016 t344\ E'L'T' 602 (Tri-Del)

. HIM Logistics Put. Ltd. u' CC - 20 16 (33ti) E'L'T ' 725 (Tri-Del)

3. 1 2 The entire investigation was initiated so1e1y on the basis of information

voluntarily provided by the Appellant on o 1.09.2O22 and 05.o9.2022. Emails

and contemporaneous records cc,nfirm that the Appeilant proactively shared

container details, even for consignments in which he had no ro1e. Treating an

informer as an accused is per se arbitrary ald illegal'

3.13 l\{cns rea or conscious knowledge is a sine qua non for imposition of

pcnalt5,' under Section 1 12(a), particularly where abetment is alleged' No

evi<ience has been brought on re<:ord to establish prior knowledge, intention,

or conscious facilitati,ln by the A1;pellant.

3. 1 4 I t is u,ell settled that statenlents recorded under Section 108 of the

Customs Act, once retracted, contradicted in cross-examination, and

uncorroborated, lose cvidentiary r,alue. Reliance is placed on Union of India u.

Kisan Ratan Singh - 2O2O 137 2l E.L.T. 714 (Bom).

3. I5 The Arljudicating Authority heLs failed to demonstrate how the Appellant

did or omittcd to do einy act which rendered the goods liable to confiscation

or erbetted such an act. In abserrce of satislaction of statutory ingredients,

penalty under Section 112(a) is who1ly unsustainatrle.

4. Record of Personal Hearings:

In accordance with the principles of audi alteram partem, the Appellant

was afforded the opportunity of personal hearing which was attended virtually

s/49-28 1 /CUS/MUN I 2024 -25
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by Shri chinmaya seth, Advocate on behalf of the Appellant on 12.or.2026
wherein he reiterated the submissions marie at the time of filling appcal.

5. Discussion and Findings:

5.1 I have carefully considered the re corcs of the case, the submissir>ns maclc

by the Appellant, and the chronology of eve nts leading to rhc filing of rhc prr:scnr

appeal. it is observed that the impugned orde r-in-original was rect:ivcc1 by thc

Appellant on 25.o9.2024 and that the present appeal has been file<i after a delay

of 03 days beyond the prescribed period of fimitation under Section 128(1) of the

Customs Act, 1,962.

5.2 I find that the Appellant has shown suflicient cause for the delav in filing

the present appeal. Accordingly, in exerci:;e of the powers conferred under the

proviso to Section 128(1) of the Customs Act, 7962, the delay in filing the appcal

is condoned.

5.3 Having condoned the delay, I proceed to decide the mattcr on rncrits. .l.h<:

sole issue for determination is whether th,: penalty imposed upon Shri Samecr

Sharma under Sections 112(a)(i) of the Customs Act, 1962 is legally sustainable.

5.4 At the outset, it is noted that the appellant is neither the importer nor thc

owner or beneficiary of the goods. The entire case against the appellant rests ol-r

(i) statements recorded under Section IOil of thc Customs Act, parliculi.rrlv of co

noticee Shri Baldevsinh Vala, and (ii) an a1leged facilitative rolc atrributed to thc

appellant in his capacity as a G-Card holder. There is no seizurc from tht:

appellant, no recovery of proceeds of smuggling, and no documcntzrry or

lectronic evidence direc tly linking the appellant to the alleged act of smuggling

I find that cross-examination of Shri 'r,/ipin Sharma, Prcventive Officcr, u,ho

directly associated with examinatic,n and clearance of the impugncd

ts, was allowed and conducted. During cross-examination, Shri

pin Sharma unequivocally stated that no pressure, inducement or influenc<:t

was exercised by Shri Sameer Sharma, and that examination and clearance u,erc

carried out by Customs officers in the ;rormal course of official dr-rt.y. This

testimony directly negates the Department's allegation that the appellar-rt

facilitated or abetted smuggling by influenr:ing Customs officers.

5.6 The evidentiary value of the deposltion of Shri Vipin Sharma assumcs

particular significance as it emanates from a departmental officcl directll'

involved in the examination process. In the absence of anv matcrial corrLraclictron

or impeachment of his testimony, such eviclence cannot be brushecl asi<lc lightlv.

The failure of the Adjudicating Authority to deal with this testimony renders th<r

findings vulnerable.

si -19 2lil/ct. s,\1t \'t01.1-:l
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..7 I further note that cross exilmination of Shri Baldevsinh Va1a, whose

staLcmenl. is the primary basls for implicating the appellant, was conducted.

During cross examinatiotr, Shri Balclevsinh Vala admitted that the appellant had

no role in procurement, sr:lcction, valuatron, packing or concealment of the goods

and that documents wert: handed over to the appellant merely for filing of Bil1s

of trntry in the normal course of busiiness.

.r.8 Thr:sc admrssions rnaterially ciiute the inculpatory portions of the original

statcment:rnd clearly dernonsrrate thar the appellant had no prior knowledge of

the allege<l mis-declaration or smuggling. Once such admissions emerge during

cross-examination, the original stat3ment cannot be relied upon in isolation to

fastcn pe nzrl liabilitY.

5,9 I furthcr observe :hat one o| the most serious allegations against the

appellant r'vas that he allegedly received Rs.2.5 lakh to Rs' 3 iakh per

r:onsignmcnt from shri Baldevsinh Vala. However, during cross-examination,

shri Baldcvsinh Vala categorically clenied having made any such payment. This

clcntal strikes at the very foundatiotl of the allegation of pecuniary benefit and

crlestroys the department's theory of motive and mens rea.

5.1O In the absence of any corroborative evidence such as bank records, cash

recovery, electronic trail or contemtloraneous documents, the uncorroborated

statement of Shri Baldevsinh Vala already diluted during cross-examination

loses all cvidentiary va)ue qua slLri sameer sharma. Penal liability under

sections I 12(a)(i) cannot be sustained on such inlirm and unsubstantiated

cvidence.

5.1 1 I also find considerable force in the appellant',s contention that although

cross-examination was ailowed and forms part of the adjudication record, the

Adjudicating Authority has not even adverted to the outcome of such cro

disagreemcnt u,ith the l.e stimony elicited during cross-examination must be

supported by cogent reasons. TotzLl non-consideration of cross-examination

rcnclers thc order non-speaking and violative of principles of natural justice, as

consistent.ly held by higher judicial firrums.

5.13 I fi-rrther observe that the Department has not produced any evidence to

show th:rt thc appellant gcnerated, manipulated or caused the generation of false

clocumcnts or e-way bills, nor is lhere any evidence of his involvement in

transportation of goods from sEZ to DTA. Mere association or procedural

J<

examination in the findings portion of the impugned order' This is not a

procedural irregularity but a serious substantive lapse.

e

Eve

5. 12 Once cross-exarnination is permitted, the Adjudicating Authority is I

bound to consider the outcome thereof and record reasoned findings.

ga11v
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involvement, without proof of conscious and intentional acts, is insufficient to
attract penal provisions.

5.14 Therefore, I hold that while statements recorded under Section 10g of the

customs Act, 1962 are admissible in law, admissibility is distinct from

evidentiary weight. where such statements are diluted or contradicted during

cross-examination and are not supported by any independent corroborative

evidence, their probative value stands significantly diminished. In such

circumstances, reliance on such statemenl:s alone is insufficient to sustain penal

consequences under the Customs Act, 1962.

5.15 In view of the above, I hold that the essential ingredients ol Sections

112(a)(i) namely conscious knowledge and intentional act are conspicuously

absent in the present case. The findings rer:orded in the impugned Order against

the Appellant are therefore legally unsustainable.

5.16 Accordingly, the penalty imposed upon the Appellant undcr Scction

112(a)(i) is set aside.
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6. The appeal is aliowed with consequential relief, if any, as per 1aw.
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