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t962 qr{I 129 (1) (qqT

Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order cart prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament street, New Delhi within 3 months from the date of
communication of the order.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can hle an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

2"a Floor, Bahumali Bhavan,

Nr. Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O 16
sFIEdT, et{tr(]rit{- 3800 16

sf,1.lcFI,
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Under Section 129 A(6l.of the Customs Act, 1962 an appeal under Section 129 A (1)of the

Customs Act, 1962 shall be accompanied by a fee of -
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one Iakh rupees, the fee is Rs,1000/ -.

3{ftIr{!T, qlgm A-fq frd
Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

3HI-{{FD E 6{
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Customs in the case to r.l,hich the appeal relates is five lakh rupees or less, one thousand

rupees;
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where the amount of duty and interest demanded and penalty levied bv anl; officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;
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where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees
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Under section 129 (a) ofthe said Act, every application made befote the Appellare Tnbun

(a) in an appeal for grait of stay or for rectification of mistake or for any other purpose; or

al

for restoration of an appeal or ai application shall be accompanied by a fee of five Hundred rupees(b)
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The present Appeal has been liled by M/s DCM Shriram Ltd., Unit:

Shriram Alkalis & chemicals, 749, GrDC Industrial Estate, Jhagadia, Bharuch,

Gujarat 393110, (hereinafter referred to as the 'Appellant') in terms of Section

128of the Customs Acr, 1962, challenging the Order-in-Original No. 12lAClCH-

Surat/ Refund I 2024-25 dated 12.o9 .2024 (hereinafter referred to as the
impugned order') passed by the Assistant commissioner of customs, customs

House, Magdalla Port, Surat (hereinafter referred to as the 'adjudicating

authoritv') .

2. Facts of the case, in brief, are that the appellant filed a Bill of Entry

No. 7 668644 on 1 5.05.2020 for import of 30000 MT of steam coal of Indonesian

origin (Non Coking) at customs House, Surat, Magdalla port. The goods were

assessed to dury amounring to Rs 1,78,99 ,9751 , which was paid on 22.O5.2O2O

and out of charge (ooc) was given on 23.os.2o2o. out of the said quantity of

30000 MT, a quantity of 2357T MT was offloaded at Magdalla port.

2.1 Subsequently, due to rough weather at Magdalla port, the vessel was

diverted to Bhavnagar Port, where the appellant liled another Bill of Entry No

8050318 dated 01.07.2o20 for the remaining quantity, i.e.6423 MT, and again

paid duty amounting to Rs 38, 16,919 l- on o4.o9.2o2o for the said quantity.

Thereafter, the Bill of

on 76.02.2022 for the

to Rs. 1 ,10,59,739 l-.

Entry No. 7668644 dated 15.05.2020 was Iinally

quantity of 23577 MTs involving Customs Duty amoun

.1

)) The appellant had filed refund claim for Rs. 5g,30,2441-

 SSCSSC

+'

o
.I

14.o3.2022, in respect of Bill of Entry No. 2668644, dated 15.0s.2020, finally
assessed on 16.02.2022. The Adjudicating Authority vide olo No. o1lDClsRT/
REFUND/2022 dated t6.O6.2O22, read with Corrigendum d,ated, OS.OZ.2O22,

has sanctioned the refund claim amounting to Rs 3g,30,23s/- and credited the
refund amount to the consumer weifare Fund under Section 2T (21 of tt,e
customs Act, 1962, on the grounds of unjust enrichment as the claimant failed

to provide the supporting financial documents viz. Balance sheet/ trial Balance

Sheet etc-

Page 4 of 14
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2.5 On receipt of the said Order-ln-Appeal No. AHD-CUSTM-000-APP-

462-23-24 dated 28.O2.2024 , the adjudicating authority has taken up the matter

for de novo adjudicating and ca11ed documentary evidence regarding un-just

enrichment from the appellant. Personal Hearing was also conducted by the

adjudicating authority in remand proceedings. Thereafter, the Adjudicating

Authority passed the impugne d order dated 12.O9.2024 . Extracts from the said

Order are as under:

"5.3 I find that the CA has Certifted that the incidence of dutg of Rs.

38,30,244/ - paid for import of aforesaid 6423 MT Steam Coal has not been

passed on to the Consumer either directly or indirectlg, the said mount has

been shown as 'Custom Dutg Receiuable" uith the Customs Authorities in

their books of accounts as per Annexure oA" separately attached. Howeuer,

tLLe requisite documents which utas no submitted uhile deciding tlrcir first

Refund Applicotion, has still not submitted for further uenfication or as

supporting euidence / doanments. Fltrther, the case lauts cited by the

appellants in their utitten submission are not squarelg applicable in tte

instant case as the facts and the ciratmstances are not same.

Number of letters tuere been issued to M/ s DCM Shiram requesting

Page 5 of 14
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2.3 Being aggrieved with the OIO No. 0I/DC/SRT/REFUND/2022

dated 16.06.2022, read with Corrigendum dated 05.O7.2022, the appellant had

Iiled an appeal before the Commissioner (Appeals), Customs, Ahmedabad. The

Commissioner (Appeals) vide Order-ln-Appeal No. AHD-CUSTM-000-APP-462-

23-24 dated 2A.O2.2024, inter alia observed that the principles of natural justice

had been violated while passing the said OIO and so, he set aside the aforesaid

OIO and allowed the appeal by way of remand to the adjudicating authority for

passing a fresh order after considering the submissions made by the appellant.

5.4 During the personal lrcaings trcld on 11.06.2004 and 23.07.2004,

Ms. Patwa was requested to submit the audited Balance Sheet and Profit

and Loss Account, as these documents are essential for eualuating the case.

She agreed to prouide these documents. Ttuo time personal heaing u,as

granted to the appellant and therefore, sufficient time Luas giuen to submit

financial records.
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for submission of the required financial documents. Hou)euer, titt date, apart

from the Chartered Accountant (CA) Certifrcate, the appellant has not

submitted other releuant doanments, such as tte oudited- Balance slrcet and"

Profit and Loss Account. These d-oanments are cntcial to ascertain a.s to how

the refund claim amount is treated in their financial reard.s, including

u-thether it is categorized as 'Customs Receiuables, or otherwise.,

As the appellant has not submitted the audited Balance sheet and profit & Loss

Account, the adjudicating authority presumed that the appellant has not met

with the burden of proving that there has been no unjust enrichment from the

relund amount. So, vide impugned order, the refund of Rs. 3g,30,235/_ has

been sanctioned, but ordered to be credited to consumer welfare Fund under
Section 27 (2) of the Customs Act, 1962.

2.6 Being aggrieved with the impugned order, the Appellant has filed the

present appeal.

3. As the appeal is against rejection of refund claim, no pre-deposit is

required to be made by the appellant under the provisions of Section 129E of the

customs Act, 1962. In the Form cA- 1 , the date of communication of the
impugned order dated 72.09 .2024 has been shown as 2l .og .2024 and the
appeal has been received in this office on 19.11.2024. As the appeal has been

filed within normal period of 60 days, as prescribed under Section 12s(i), i

been taken up for disposai on merits

SUBMISSION SOFTHE APPELLANT: '.lt ,Q4.1 The appellant has submitred that they had already paid the fuli -'
customs duty on the entire consignment under reference. That it was to be

initially unloaded at the Magdarla port, but due to bad weather conditions, a part
of the same consignment was under compulsion unloaded at Bhavnagar. That
the Appellant under compulsion had to repay the customs duty for the part of
consignment that was unloaded at Bhavnagar. That the Appeilant had fiied for
the refund of customs duty that was additionally paid. That the Appelant has
also submitted the cA certificate wrrerein it is specilicaliy mentioned that the
incidence of tax has not been passed and refund of the amount is to be craimed.

+
ts
rb

);
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4.2 That where the duty itself has been paid twice, there will be no

incidence where any subsequent buyer will end up paying duty twice in trade

parlance. That hence what is impossible in trade cannot be a ground for dispute

even by the department as it is beyond possibiiity.

the Appellant.

E It is imperative to note that the Appellant is a Public Limited

y and the Audited Financial Statements are readily available in the

public domain. Therefore, unjust enrichment cannot be even presumed at the

Iirst place. That furthermore, there is not even a single finding by the Assistant

Commissioner except the non-availability of the documents is a sole ground of

rejection of refund especially when CA Certificate along lr'ith Statement of

accounts of a Public listed company were given and his presumption is beyond

the possibility in as much in this world no buyer will pay double duty for same

goods.

4.5 That there is plethora of rulings wherein Constitutional Courts have

even considered the credibility of CA certificate unless the content of such

certificate is disputed which has not been done in this case in this first place in

the impugned order. That during the second hearing, the advocate for the

Appellant categorically wrote that ".....CA certificate ds an adequate proof to proue

'.'

C
t
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4.3 The Assistant Commissioner has nowhere even disputed the validity

of the Chartered Accountant Certificate and Statement of Account submitted.

That the once the Assistant Commissioner has not disputed the CA certilicate

and the statement that burden of duty has not been passed over to any buyer,

he has proceeded to presume that merely because Balance Sheet and Audited

Financial Statements were not provided, it means unjust enrichment is

applicable. It is ironical to note that no person in this world as a buyer will pay

double duty when it is a commercial transaction. That the impugned Order

suffers from arbitrariness and legal inlirmily and also does not meet the basic

expectation of reasonableness that CA certificate which has been prepared after

verifying the record and it has not been disputed. That the adjudicating

authority has not given any categorical linding that unjust enrichment is

applicable, but simply concluded the refund application to be unjust enrichment

because the Balance Sheet and Audited Financial Statements were not provided
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that the incidence of tax has not been passed.". Thar the Assistant commission

has not given any negative finding in the impugned order. That above all, the

department has already addressed this issue in the letter dated 15.06.2020 to

the effect that the entire Customs duty has been paid by the Appellant. The

relevant portion of the letter dated 15.06.2020 is reproduced below:

"...Since, the Customs duties for 3O,0O0 MTs., has alreadg been paid at

Magdalla Port the remaining undischarged quantitV 6422.986 MTs., mag be

permitted to discharge at Bhaunagar port..."

4.6 The appellant further mentioned that there

following:

A. Description of Goods

B. Quantity of Goods

C. Value of Goods

D. Amount of Customs Dutv Paid

is no dispute for the

Hence, in absence of any such dispute existing, neither duty was

payable at the first piace and even if it has been paid then it cannot be construed

to have been hit by the incidence of unjust enrichment. since, no person can

demand or any person will pay double duty for one and same goods, it is beyond

imagination as well.

4.7 That the Hon'ble Supreme court in International conveyors Limited

v. commissioner of central Excise and customs l(2or4l 1s scc 706] has granted

the refund of the customs amount to the assessee as the incidence of duty was

not passed on. That the Hon'ble Supreme court in Union of India and others v.

Solar Pesticides Pvt. Ltd. and Anorher [(2000) 2 scc 7os] held that in instanies
where the excess duty is paid and the incidence of the duty is not further passed

on, then the amount shall be refunded under section 2T (21 of the customs,,.{ct,

1962 to the claimant. That neither the quantum of customs refund claimed have

been disputed nor the legality of the refund claimed has been disputed. That the

there was no unjust enrichment by the Appellant. That the Appellant has fulfilled
the ingredients for the grant of refund under Section 2Z of the Act.

Page 8 of 14
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4.8 That furthermore the incidence of tax was not passed on to the

customers. Rather, passing of incidence of customs duty cannot arise at all.

That it must be noted that it is not a case where duty was paid once, but it is a

case where for one goods, customs duty has been paid twice at the time of import.

No buyer can even pay duty twice the quantum of existing duty structure even

if it is demanded from any seller. In the light of foregoing, the Appellant

submitted that they are eligible for the refund of claimed amount along with

interest.

DISCUSSION AND FINDINGS:

6. I have carefully gone through the case records, impugned order

passed by the Assistant Commissioner of Customs, Customs House, Magdalla

Port, Surat, and the written as well as verbal submissions made by or on behalf

of the appellant.

6.1 I find that following issues required to be decided in the present

appeal which are as follows:

6(

(i) Whether the Adjudicating Authority's finding regarding

"unjust enrichment" is legally sustainable, particularly in light of the

CA certificate and the unique facts of the case where duty was

admittedly paid twice.

(ii) Whether the impugned order has adequately follou'ed the

directions of the previous remand order and provided a reasoned

justification for creditrng the refund Lo lhe Coltsunlcr Wcll'arc l"urlcl.

t t

6.2 The fundamental principle underlying Section 27 of til.e Customs

Act, 1962, particularly the doctrine of unjust enrichment, is to prevent a

claimant from profiting by claiming a refund when the burden of dury has

Page 9 of 14

.,

PERSONAL HEARING:

5. Personal hearing was granted to the Appellant on \4.06.2025,

following the principles of natural justice. Ms. Hiteshi Rajan Desai, Advocate

appeared for the hearing in virtual mode, i.e. through video conference. She re-

iterated the submission made at the time of liling the appeal.



6.3 ln the present case, the core fact, undisputed by the Customs

Department, is that the Appellant paid Customs duty twice on the same quantity

of imported coal due to unforeseen circumstances (i.e. diversion of vessel from

Magdalla Port to Bhavnagar Port due to bad weather). This is not a scenario of

a disputed classification or valuation, but a clear case of double pa5rment of duty.

In such a unique factual matrix, where duty is demonstrably paid twice on the

same goods by the same importer, the presumption of unjust enrichment loses

much of its force. It defies commercial logic and trade parlance for a buyer to

willingly pay the same du[r twice.

6.4 Furthermore, the Appellant has furnished a Chartered Accountant,s

Certificate explicitly stating that the incidence of duty has not been passed on to

the customers and that the amount is shown as "Custom Duty Receivable,, in

their books of accounts. The adjudicating authority's mere assertion that this

certificate is "insufficient" without providing specific reasons or contradictory

evidence is arbitrary. The Hon'ble Supreme Court in Mafatlal Industries Ltd. v.

Union of India 11997 (891 E .L.T. 247 (S.C.)l recognized that the burden of proving

that the incidence of duty has been passed on is on the Revenue, if there is

positive evidence from the claimant that it has not been. A certificate of

Chartered Account is gener

purpose. In the impugned

certificate is not valid.

ally accepted as valid documentary evidence for th

order, no reason has been given as to why the

6

6.5 Moreover, the Supreme Court in International Conveyors Limite fto t
commissioner of central Excise and customs [2014 (15] scc 706l and union of

India and others v. Solar Pesticides Pvt. Ltd. and Another l2ooo (2) scc 7051 has

consistently held that where excess duty is paid and the incidence is not passed

on, the amount is refundable. The Appellant's statement that they are a public

Limited company and their financial statements are public also lends credibility

to their assertion. The adjudicating authority's demand for additional "audited

financial statements" when a cA certificate covering the specific refund claim

and ledger entries showing the amount as receivabie was already provided,

appears to be an overly technical requirement in a clear case of double payment.

I
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already been passed on to the consumers. However, the application of this

doctrine cannot be mecl'ranical.
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6.7 A reasoned order implies engaging with the arguments and evidence

presented by the Appellant, especially the specific facts of double duty payment

and the CA certificate. The Appeiiant has demonstrated that the specific facts

(double payment) and evidence (CA certificate) were not adequately considered,

amounting to a non-compliance with the remand directions.

6.8 Article 265 of the Constitution of India mandates that "no tax shall

be levied or collected except by authority of law." In a situation where the same

goods have admittedly suffered duty twice, the excess collection of duly on the

Bill of Entry is without the authority of law, and the Appellant is entitled to

d.
dt

a'

;
t

The circumstances of the case clearly show that the Appellant was

o pay duty again due to port diversion, r.r'hich was beyond theirlled t
-' c-ontrol. To credit such a clearly established excess payment to the Consumer

Welfare Fund would be against the spirit of 1aw.

6.10 The present case is regarding refund of duty paid twice on the same

goods i.e. 6423 MT of Steam Coal. In the impugned order, there is discussion

about Certificate of Chartered Accountant certi[ring inter alia that the incidence

of duty of Rs. 38,30,24a I - paid the for said quantity has not been passed on to

customers either directly or indirectly, and the said amount has been shown as

Customs Duty Receivable in the books of account (Para 4.4 of the impugned

order refers). There is no Iinding of the adjudicating authority as to how the said

Certificate of Chartered Account is not acceptable. I find that though the

Page 11 of 14

6.6 The previous Order-in-Appeal dated 28.02.2024 clearly remanded

the matter for a "fresh hearing" and directed the adjudicating authority to pass

a "speaking and reasoned order" after "following the principles of natural justice

and legal provisions.". However, the impugned order, despite the remand, still

primarily relies on the "presumption of unjust enrichment" and makes a

generalized assertion that the CA certificate is insuflicient without providing

specilic reasons or rebutting the detailed explanations and judicial precedents

submitted by the Appellant. This indicates a failure to provide a truly "speaking

and reasoned order" as directed by the appellate authority.

(
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adjudicating authority has sanctioned the refund, he ordered to credit the refund

amount to consumer welfare Fund only due to the reason that the appellant

has not produced Audited Balance sheet and profit & Loss Account statement.

In such a situation, I am of the view that a certificate of chartered Accountant

is valid in absence of any contrary evidence.

6.11 In this regard, I rely upon following case laws:

(i)

l2o22l t Centax 182 (Tri.-Catll2o2g (s8gl E.L.T. 69 (Tri.-Calf ltg-Og_2}221
rN t'Htr ClrsTA',t, trASTL,RN BtrNCH, KOLKATA ICOURT NO. rr]

Steel Authority of India Ltd.

Versus

Commissioner of CGST & CX, Bolpur

Final Order No. 75522/ KOL/ 2022 in Appeat No. E/ 76574/ 20j8, decided. on 13_

9-2022

Excise : Refund claim is not hit by unjust enrichment when certificate of
chartered Accountant showed that incidence of duty has not been passed on to

con sumer

Rellnd - unjusr enrichment - Excise duty paid twice by mistake on sales made

to Rail wheel Factory - certificate of chartered Accountant showed that
incidence of duty not passed on to consumer - Factum of excess payment as well

as its non-recovery reflected from original as well as supplementary invoices -
Refund claim not hit by unjust enrichment - section 11B of central Excise Act,

1944. [paras 1 and 10]

2OO7 l2l0l E.L.T. s29 (Tri.-Delf [tB-11-2006]
IN THE CESTAT, PRINCIPAL BENCH, NEW DELHI

GOPI KRISHNA PROCESSORS PVT. LTD.

Versus

CoMMISSIONER OF C. EX., JALANDHAR

Final Order Nos. 16 j3-16 j6/2006-SM(BR)(pB), dated 13_j1_2006 inAppeal Nos.

E/ s37s-ss76/ 04_NB(S)

I
It
Itt

6

Page 12 of 14

(ii)
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Refund - Unjust enrichment - Evidence - Chartered Accountant stated that duty

demanded deposited through TR6 Challans and shown in books of accounts as

Excise Recoverable and the amount was not recovered from customers -

Certificate indicates that impugned amount not debited to trading and profit &

loss account and the same not forming part of cost of linished products -

Chartered Accountant being an expert having training and knowledge of

accounting system, his certi{icate not to be overlooked - Enough evidence shown

for not passing on burden of duty to customers - Refund admissible - Section

118 of Central Excise Act, 1944. I2OO3 (161) E.L.T. 452 (Tribunal) and 2006

(196) E.L.T. 61 (Tribunal) followedl. [paras 6, 7,8,9,14)

(iii)

2OO7 |.2191 E.L.T. 5OS (Tri. - Mumbai)

IN THE CESTAT, WEST ZONAL BENCH, MUMBAI

IPCA LABORATORIES LTD.

Versus

coMMR. OF CUSTOMS (ACC & rMpl, MUMBAI

,k

I
' !.. J3qar

Final Order No. A/843/2007 -WZB/6-N (SMB) dated 28-5-2007 in Appeal No.

c/ 84/ 2o07

Refund - Unjust enrichment - Applicability of - Certificate of Chartered

Accountant proving that appellant not passed on incidence of duty to ultimate

buyer - In absence of any evidence to contrary, principle of unjust enrichment

not applicable and refund admissible - Section 27 ol Customs Act, 1962. [2007

(211) E.L.T. 295 (Tribunall;2OOZ (210) E.L.T. 529 (Tribunal) relied onl. [para 4]

7. In view of the above discussion and case laws, I find that the

impugned order passed by the adjudicating authority is 1egal1y unsustainable.

The Appellant has successfully demonstrated that the incidence of the dufy,

claimed as refund, has not been passed on by them to buyer or any other person.

8. Therefore, in exercise of the powers conferred under Section 128A of the

Customs Act, 7962,1 pass the following order:
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ORDER

8. 1 I hold that the refund amount of Rs. 38,30,2351-, which is already

sanctioned by the adjudicating authority, cannot be credited to the Consumer

Welfare Fund but payable to the appellant under the Proviso (a) to Sub-section

(2) of Section 27 of th,e Customs Acl, 1962.

8.2 I set aside the impugned Order-in-Original No. 12lAClCH-

SURAT/Refundl2024-25 dated 12.O9.2024 passed by the Assistant

Commissioner of Customs, Customs House, Magdalla Port, Surat, and allow the

appeal liled by M/s. DCM Shriram Limited (Unit: Shriram Alkalis & Chemicals)

with consequential relief in accordance with law.

(A uPrA)

Commtssloner (Appeals),

Customs, Ahmedabad

Dare: 30.06.2025

To

M/s. DCM Shriram Limited,
Unit: Shriram Alkali & Chemicals,

749, GIDC Industrial Estate,

Jhagadia, Bharuch, Gujarat-393 1 1 0

(email: chemicalsenquirr,@dcmshriram.com rnsahu@dcmshriram.com )

6 (31

,,}

c,

\B

tt

(io pr

1.

2.

3.

4.

5.

to:

The Chiel Commissioner of Customs, Gujarat, Custom House,
Ahmedabad. (email: ccoahm-rui@nic.in )

The Principal Commissioner of Customs, Ahmedabad.
(email: cus-ahmd-eui@nic.in ; rra-customsahd@sov.in )

The Deputy / Assistant Commissioner of Customs, Custom House,
Magdalla Port, Surat.
(email: maqdallaport.surat@eov.in customhousesur(@qmail.com )

M/s. AMLEGALS, Advocates & Advisors, Ahmedabad.
(email : hiteashi.desai(@amleeals.com himanshi. patwa@amleeals.com 

)

Guard File.
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Bv E-Mail (As per Section 153(1) of the Customs Acr, 7962)


