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1 g v 3w =wfF & @St v & g g & & ot § Res 9 ag ord R o &

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | Hwrges sfafAew 1962 € g 120 & (1) (F9r "OiEE) F afiw Pufefew afet §
et & grEeg ¥ F1E FiF @ ARy F JUS T AgT AggH HLWT §f 97 39 2w oWy
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aitE & 3 AN F IeT F9C gfAE/dqe qfAg (AAET GOnEE), 39 WA, (9 W) |
oz w7, 7% Reft r grlew sk v # g9 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from
the date of communication of the order.

fFafefas w=ffaa are/Order relating to :

(F(

AT F & F FgilRa 5 914

(a)

any goods imported on baggage

(&

WIRT ¥ amara H gg Y amgw F @rer mar AfF wg F 9% T ®W W IR A U
AT T IF T ¥ 9 IaR 99 & g «0ffe arer a7 99 9% I7 I9 T« 9%
IAR 7T A1 i AT F aof¥T e & = @

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination,

(T (

drarges AR, 1962 % sy X @91 S@% o &C U AEEt ¥ ggw qew 9| &t
HIIAT

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

W e 97 @ Rt ¥ RAfRARE e # wwge s e Ges swte seft aiw
it st fx 3w F e Rufefag s do97 @ TRy

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

FE it ©FE,1870 ¥ WY ®.6 FAqgAl 1 & FHg fAuifa o w sgaw @ are f 4 wf{=w®,
Rrdt o 9ft & gumw & i =y goF fewe @ g 91t

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

g TEEAWT § FATET W19 g aew Hr 4 wiagt, Il @

4 copies of the Order-in-Original, in addition to relevant documents, if any

Tl ¥ foq ardeT 4 4 st

4 copies of the Application for Revision,

T e AT F & g darges aftfRgw, 1962 (79 gaifae) # FRuifte fiw o o= @i,
i, gve, sredt ot fafae w2 & ot % anefier amar & & = 200/-(F9q 2 #Y #7T)AT €.1000/-(FI TH AL
|/ ), ST oY AT §F, § gy Paa e & wniors e & are fi < wioat, ik ge, | & |,
FATET T &% T U R TG O FrE 97 IS F9 8 a7 OF B F w7 ¥ 5.200/- AR wwarw F e
g1 aF i & 7 & 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

A2 €. 2 ¥ FiT giNw AHEr § F@ET 9 ATAA b gEqg § g FwrE AR T Ak ¥ angd
Hegw ®@r g ar ¥ dugew af@fRTw 1962 & " 120 w (1) F ofty o @3 #
#arees, FT I gew AT Far w1 aftw aftwr ¥ gy Rwefafe o w afte st w

g

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can
file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Exclse
and Service Tax Appellate Tribunal at the following address : Za NI
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HrHTge, 6T IAE gqeF 7 F497 FC Fdifeag | Customs, Excise & Service Tax Appellate
gt gfanft &ty s Tribunal, West Zonal Bench

Tadt A5, agaTet wae, fAFe e g@, | 279 Floor, Bahumali Bhavan,

HHTTAT, HAEHITATZI-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

dtarges sfafAgw, 1962 % g 129 € (6) F aneflw, dwges sfofAww, 1962 i awr 129
T (1) ¥ aefiw anfiw & o Peffes g do9v @7 I1Re-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

Ffier & wrafrag wwe F sgr e dhmges s g 7R @ gew @) s a9r e
T ¥ T W 9iT @ §IQ 4T I FH gr ar TH gIIE w9C,

(2)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

gfter & grafag ae # sgt G oges s gro v wr ooF @) = w9 s
T &% T W 9T 9TE §9¢ @ q%F g A e gutw wve & af¥s 7 g 9 uw g
m

(b)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five
thousand rupees ;

Ffter & wrafrag wma o gl B dhomges st g /T T gqew ) =TS 9T S
AT §F fiT @ 9 @@ §9C ¥ ¥ g o 9 AT 9.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

()

T| wreer F frag srfirsoor & |, |1 0 405 % %10 FaT FIA 9T, g 4o 97 45 UF 52 faare F §, q91 F= F %10 AT HI 07, W@t
Faer 2= foame # §, anfier war s

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty !
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I FTEAET $Y 81T 129 (T) F vt e TTIREHT0T 3 §9E ST T T A4S U3- (%) U ey & fogar
Tefargt wr guT & forg a7 el sy warrer & forg fg g s : - srgaT (@) ardier 9T srdes g T yTEd T
F forg S amdes ¥ 919 w9 gl |t #7 gow o /9w g J1feu

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Page 3 of 17




S/49-226/CUS/AHD/24-25

ORDER IN APPEAL

M/s Lauf Industries, First Floor, D-1535, DSIIDC, Narela Industrial Area,
Delhi — 110 040. (hereinafter referred to as the appellant’) have filed the present appeal
challenging Order-In-Original No.:  03/ADJ/DC/Hazira/2024-25, dated 21.08.2024
(hereinafter referred to as 'the impugned order'), passed by the Deputy Commissioner,
Customs, Custom House, Hazira Port, Surat (hereinafter referred to as 'the adjudicating
authority’).

2. Facts of the case, in brief, are that the appellant had imported goods
declared as "100% Polyester Knitted Fabric Mix stock lot of different colours”. They had
filed one (1) self assessed Bills of Entry, in the month of August-2022, for clearance of
the said goods for home consumption at Hazira Port. Details of import are given in Table

below:
Table-
Sr. | Bill of Entry No. Date Declared Unit | Assessed Unit price
No.: price
1 9997955 13.08.2022 1.05 USD/KGS 1.30 USD / KGS
2.1 The Appellant had declared the value of the good @ USD 1.05/Kgs as per

the Invoice and Sales Contract. However, the Ld Assessing Authority without giving
reasons as to why the Invoice value is not acceptable as per the Customs Valuation Rule,
proposed to load the assessable value to @ USD 1.30/Kgs. They were forced to deposit
the duty on the enhanced value as the goods were urgently required and any delay to
clearance would have resulted in bearing the burden of detention and demurrage in case
of any litigation and also cancellation of order by the customers. They had also submitted
a protest letter vide email dated 16.08.2022.

2.8 The appellant filed an appeal before the Commissioner (Appeals),
Customs, Ahmedabad against the said assessed Bill of Entry. The Commissioner
(Appeals) allowed the appeal by way of remand vide OIA No.: AHD-CUSTM-000-APP-
459-23-24 dated 28.02.2024, with directions to pass a speaking order under Section 17(5)
of the Customs Act, 1962. In remand proceeding, the adjudicating authority i.e. Deputy
Commissioner, Customs, Hazira Port, Hazira, Surat vide OIO No.
03/ADJ/DC/Hazira/2024-25, dated 21.08.2024 upheld the assessment of said One Bill of
Entry at enhanced value and hold that there is no need to recall or re-assesses this Bilt-.
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of Entry once again. Hence, this present appeal is filed, being aggrieved and dissatisfied
with the impugned order.

3. Aggrieved by the assessment on the enhanced assessable value, the
appellant has filed the present appeal challenging the value enhancement. In support of
their claims, the appellant has raised several contentions and made detailed submissions
on the following points:

» That the value declared by the Appellants for 100% Polyester knitted fabric Mix
Stock Lot of different colors in the B/E was enhanced by the Customs authorities
without disclosing to the Appellant any reason and not following the customs
valuation rules. Therefore, the assessed bill of entry is bad in law and the impugned
enhancement of value is liable to be set aside on this ground only.

» That in Para 3 of impugned order, it is mentioned that assessment has been done
by the assessing officer as per the NIDB Data of similar imported items, it is
pertinent to mention here that Ld. Assessing officer has not compared or analyzed
NIDB data and no contemporaneous data was shown to the appellant at any stage.

» Thatin Para 3.1 of impugned order, it is mentioned that the importer was asked to
justify the declared price, which importer failed to explain which is entirely wrong,
the appellant had submitted all the requisite documents i.e. Bulk Sales Contract,
Commercial Invoice, Packing List etc. to justify the declared price and until
Assessing officer has anything else to prove that declared value is not correct
declared value shall be accepted as declared value. That Ld. Assessing officer
mentioned that importer consented to pay the duty but with protest, it is really
surprising that how Ld. Assessing officer can say that importer consented as well
as protested, it can either be a consent or a protest.

» That in a similar matter wherein similar goods were imported by another importer
and goods were cleared after enhancement of declared price and the appellant
filed appeal against such unjust enhancement of declared price. The Honb'le
Commissioner of customs(Appeals), Ahmedabad allowed the appeal filed by
setting aside the enhancement of price and granting consequential relief by Order
in Appeal No. AHD-CUSTM-000-APP-363-23-24 dated 04.01.2024 and Order in
Appeal No. AHD-CUSTM-000-APP-140-23-24 dated 02.06.2023. It is pertinent to
mention here that refund against such enhancement of price was granted to the
importer. This matter being a similar matter and goods are also similar , appeal
filed by us shall be allowed on this ground only.
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The Ld. Appellate Authority rejected the appellant's claim of arbitrary value
enhancement without providing evidence that the invoice value was incorrect.
Merely comparing NIDB data and noting that the declared price was lower does
not suffice to reject the transaction value under Section 14 of the Customs Act,
1962 read with the CVR, 2007.

That there was no Contemporaneous data shown to the appellant as mentioned in
the Order in Original at the time of assessment of goods. Contemporaneous data
were not shown to the appellant even at the time of issuing both the Orders in
Original which is a clear violation of conditions given by Honb'le commissioner of
customs (appeals) to follow principle of natural justice.

The appellant submits that the impugned order violates the principles of natural
justice, as the Ld. Deputy Commissioner did not verify whether the NIDB data used
to reject the transaction value related to similar goods or identify proper
comparables as required by law. The proceedings were thus conducted without
giving the appellant a fair opportunity. On this ground alone, the order is not tenable
and should be quashed and set aside.

That the Adjudicating Authority has failed to appreciate that the NIDB data cannot
be the sole ground for rejecting the transaction value without any evidence to prove
that the goods under import have been undervalued. It is an admitted fact in the
impugned order that the Adjudicating Authority has only analyzed the NIDB data
and they had no documents available while adjudicating the matter for comparison
of the parameters required under Rule 5.

That the Final Order No. 51584-51619 / 2020 of the Honb'le Cestat Delhi is not at
all applicable in present case as there is no acceptance. The Appellant has
submitted a protest letter for clearance of goods. It is mentioned in the said letter
that duty at enhanced price is paid to avoid detention , demurrage and delay in
clearance of goods. As goods are seasonal in nature and any delay in customer it
may lead to cancellation of orders by customers.

In terms of Section 14 of the Customs Act, 1962 read with Rule 3 (1) & (2) of the
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007, the
Department is bound to accept the declared transaction Reliance in this regard is
placed on the Judgment of HonCommissioner of Customs (ImporgH Tughlakabad
V M/s Rainbow Fashions, Delhi;

It is settled law that the onus is on the Department to prove that the goods have
been under valued. They had filed copy of all the required documents at the time
of customs clearance and on the basis of commercial invoice raised by the seller.
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Department has filed to bring on record as to how they were covered under any of
the exceptions as enumerated under the proviso to Rule 3 (2) of the Valuation
Rules.

» The Department does not have any evidence to prove that any additional
consideration was paid to the exporters or they are related to each other and that
the price is not the sole consideration for sale and fettered by any other
consideration. There is no evidence to prove that the declared price is not the price
actually paid or payable. Reliance in this regard is placed on the judgment of
Hon'ble Supreme Court in case of M/s. Prodelin India (P) Ltd. [2006 (202) ELT 13
(SC)]

» They relied on the following judgment in support of their contention that it is well
settled that in absence of any supporting evidence to prove under-valuation,
assessable value cannot be re-determined and enhanced:

a) D.M. International - [2013 (297) ELT 450 (Tri.-Del.)]

b) Rainbow Impex - [2013 (296) ELT 207 (Tri-Del)]

c¢) Century Metal Recycling Pvt Ltd - [2013 (295) ELT 726 (Tri-Del)]
d) Marble Art - [2013 (289) ELT 346 (Tri.-Del)]

4, The appellant was given personal hearing in the matter to present their
case, Shri Rajesh Garg, Director of the appellant, attended hearing on 10.09.2025
through virtual mode. He had reiterated the submissions made in the appeal
memorandum. During hearing he made additional submission that their matter is covered
by Order No.: AHD-CUSTM-000-APP-363-23-24 dt. 04.01.2024 and AHD-CUSTM-000-
APP-140-23-24 dt. 02.01.2023, They also quoted that the order no.: 51584-51619 of M/s
Hanuman Prasad by assessing officer in the mentioned OIO was set aside by the
Hon'ble High Court of Delhi vide Order 2024(11) TMI 1361.

5. Before going into the merits of the case, | find that from the Form C.A.-1,
the date of communication of the Order-In-Original dated 21.08.2024 & Corrigendum
dated 12.09.2024, has been shown as 27.08.2024 & Corrigendum dt. 18.09.2024 and the
date of filing Appeal shown as 11.11.2024. | find that the present appeal has been filed
within prescribed time limit of 60 days as stipulated under Section 128(1) of the Customs
Act, 1962.

5.1 | have carefully gone through the impugned order, appeal memorandum
filed by the appellant and submissions made by the appellant during course of hearing as
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well as the documents and evidences available on record. The issue is to be decided in
the present appeal is whether the impugned order passed by the adjudicating authority
upholding the assessments made in one (1) Bill of Entry with value loading to USD

1.30/Kgs, in the facts and circumstances of the case, is legal and proper or otherwise ?

52 It is observed that the appellant had imported a consignment of 100%
Polyester Knitted Fabric Mix Stock Lot of different colors’, and had filed the said BE for
clearance of the imported consignment for home consumption. The Appellant had
declared the value of the good @ USD 1.05/Kgs as per the Invoice and Sales Contract
However, the adjudicating Authority observed that the assessing officer without giving
any reasons as to why the Invoice value is not acceptable as per the Customs Valuation
Rule, proposed to load the assessable value to @ USD 1.30/Kgs and the impugned rder
was passed . It is the contention of the appellant that they were forced to deposit the duty
on the enhanced value as the goods were urgently required and any delay to clearance
would have resulted in bearing the burden of detention and demurrage in case of any
litigation and also cancellation of order by the customers. They had also submitted a
protest letter vide email dated 16.08.2022.

It is observed that appeal was filed against the said assessed Bill of Entry
before the Commissioner (Appeals), Customs, Ahmedabad who vide OIA No.: AHD-
CUSTM-000-APP-459-23-24 dated 28.02.2024, allowed the appeal by way of remand
vide with directions to pass a speaking order under Section 17(5) of the Customs Act,
1962. In pursuance of the directions of this OIA, the adjudicating authority vide impugned
order 21.08.2024 upheld the enhanced assessment of the Bill of Entry and held that no
recall or reassessment is required.

6. It is observed that the adjudicating authority in the impugned order recorded
that the assessing officer found that the price of the said imported goods was lower than
the prices of similar goods in NIDB data. The assessing officer, on the basis of
contemporaneous value of the similar goods, available in the NIDB data, in pursuance of
the provisions laid down under Rule 4 & 5 of the valuations Rules, enhanced the value of
the imported goods from USD 1.05/kg to USD 1.30/kg in the assessment of the said Bill
of Entry detail as per Table above.

It is observed that even though the adjudicating authority has recorded that
the declared assessable unit price of the imported goods, as declared by the appellant,
was lower as compared to the contemporaneous unit price of similar goods as reflected

in NIDB data, he had not provided any such data to the appellant or recorded such data
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in the impugned order to support his findings. Hence, the impugned order is a non
speaking order and is liable to be set aside on this count only.

6.1 It is observed that, at the time of assessment and enhancement of the value
of the imported goods, the adjudicating authority sought justification from the appellant. It
is recorded in the impugned order the appellant were ready to pay the duty under protest
to avoid demurrage and detention charges. It is further observed from the impugned order
that the appellant got agreed with the value loading as per NIDB data and the consented
value become the assessable value requiring no further investigation. The adjudicating
authority placed reliance on the Final Order No.: 51584-51619/2020 dtd 20.10.2020 of
the Hon'ble CESTAT, Principal Bench, New Delhi in the case of Commissioner of
Customs V/S M/s Hanuman Prasad & Sons wherein the appeal of the revenue was
allowed. The said case is squarely applicable in the present matter.

In this context, it is observed that the appellant during personal hearing
submitted that order no.: 51584-51619/2020 dtd. 20.10.2020 of M/s Hanuman Prasad
which was relied upon by the adjudicating authority in the said impugned order, was set
aside by the Hon'ble High Court of Delhi vide Order 2024(11) TMI 1361. It is observed
from the appellant’s protest letter 16.08.2022 that they submitted all necessary evidence
required for the justification of transaction value, sales contract entered between shipper
and consignee, despite this, the assessing office assessed the goods at enhanced price.
From the protest letter and records, it clearly emerges that the appellant consented to the
enhancement of the declared value not as a voluntary acceptance of the correctness of
such valuation, but only under compulsion and in order to mitigate avoidable financial
burdens. The appellant has specifically contended that the enhancement was agreed to
merely with a view to prevent accumulation of demurrage and detention charges at the
port and also to safeguard their business interest by ensuring timely clearance of the
consignments so as not to lose their customers.

6.2 Itis noted that the appellant contends that the adjudicating authority ignored
the mandatory procedure under Rule 12 of the Valuation Rules, the contemporaneous
import data, purchase contract, invoice, and case laws relied upon. They also submit that
the goods imported cannot be treated as similar to those of other importers for invoking
Rule 5. However, a perusal of the impugned order shows that none of these contentions
have been addressed by the adjudicating authority.

6.3 It is evident that the adjudicating authority noted that the unit price declared
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in the Bills of Entry was lower than contemporaneous prices in the NIDB data but failed
to record or share any such data with the appellant. The appellant was also not provided
copies of the bills of entry, contracts, invoices, or other documents relied upon, amounting
to a violation of natural justice. As no NIDB data has been placed on record to justify

rejection under Rule 12(1), the rejection of the declared value is unsustainable and is
required to be set aside.

6.4 It is observed that appellant submitted that - in a similar matter wherein
similar goods were imported by the appellant and goods were cleared after enhancement
of declared price and the appellant filed appeal against such unjust enhancement of
declared price. The Commissioner of Customs (Appeals) allowed the appeal filed by
setting aside the enhancement of price and granting consequential relief by Order in
Appeal No.: AHD-CUSTM-000-APP-363-23-24 dated 04.01.2024 and Order in Appeal
No. AHD-CUSTM-000-APP-140-23-24 dated 02.06.2023 (as per office records, date of
the OIA is 10.08.2023). This matter being a similar matter and goods are also similar,
appeal filed by them shall be allowed on this ground only. During the personal hearing
also, the appellant referred these two cases laws.

These two above referred OlAs were passed by the then Commissioner of
Customs (Appeals), Ahmedabad, in the matter of the appellant M/s. Sedna Impex India
Pvt. Ltd., its head office at 105, H-3, Vardhman Plaza Tower, Netaji Subhash Place,
Pitampura, Delhi-110034. On examination of the facts and findings of both the OlAs, it is
evident that the issue involved in the present case stands on the same footing as that

decided therein, with respect to the goods, their specifications, and description.

6.5 | find that the issue has already been discussed in detailed manner in the
said two OlAs, wherein the appellant had challenged the enhancement of value in respect
of imports of similar goods, i.e., “mixed lot of 100% Polyester Knitted Fabric (rolls of
assorted colours and weight)”, during the period from July 2019 to April 2020. Both the
said appeals were allowed by the Commissioner (Appeals), Customs, Ahmedabad. The
relevant paragraphs from the OIA dated 10.08.2023 are produced herein below:

T.7 On perusal of the impugned order, it is observed that the
adjudicating authority has in the impugned order relied upon the consent letter
of the appellant for enhancing the assessable value and accordingly

considered it as the assessment order under Section 17(5) of the Customs Act,
1962. He has in Para 28 of the impugned order, considered the submis’gfgq‘jaﬁ"j--_.\r_ .

63\
:\_/ Nz
e

Page 10 of 17




5/49-226/CUS/AHD/24-25

the appellant. Thereafter, the adjudicating authority has upheld the enhanced
assessable value. The relevant para of the impugned order is reproduced
below :

“29. However, | find that the facts and circumstances in the
aforesaid case laws are not similar to that in the present case.

30. In this regard, | place reliance on Final Order No. 51584-
51619/2020 dated 20.10.2020 of the Hon’ble CESTAT, Principal
Bench, New Delhi in case of Commissioner of Customs Vs M/s
Hanuman Prasad and Sons in CUSTOMS APPEAL NO. 51601
OF 2019 wherein the appeal of the revenue was allowed in similar
case that is squarely applicable in the present case.”

7.8 It is observed that the adjudicating authority has neither
recorded the contentions raised by the appellant in their defense submissions
dated 17.03.2021 nor considered any of the submission made by the appellant
in the earlier round of litigation, before concluding the proceedings. Hence,
the impugned order is a non speaking order and is liable to be set aside on this
count only.

7.9 It is observed that the adjudicating authority has recorded that
the unit price of the said goods declared in these Bills of Entry were lower as
compared to the contemporaneous unit price of similar goods as reflected in
NIDB data. However, he has not recorded any contemporaneous import data
as reflected in NIDB data. Further, there is nothing on record to suggest that
any such data was provided to the appellant and their submissions were taken
on record before rejecting the declared by the appellant. On the contrary, the
appellant has submitted that there is violation of the principles of natural
justice, in as much as, the appellant is not provided with copy of bill of entry,
contract, invoice, bill of lading and other details/documents in respect of goods
that are held comparable with goods imported by the appellant. Therefore, as
the adjudicating authority has not recorded any NIDB data to support the
rejection of value under Rule 12 Explanation (1)(iii)(a), therefore the rejection
of the declared value under Rule 12 of the Valuation Rules, is not sustainable
and is required to be set aside

7.10 Apart from the above, the appellant has raised contentions

that the adjudicating authority grossly ignored the procedure as prescribed
\ under the provisions of Rule 12 of the Valuation Rules, contemporaneous
_»‘x import data provided by the appellant, the Contract of purchase and the Invoice
é}submiﬁed by the appellant, Case laws relied by the appellant, comparison of
'..G;‘:? the parameters of the goods and the goods imported by the appellant cannot
& be considered as similar to the goods imported by the other importers for the
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purpose of invoking provisions of Rule — 5 etc. On perusal of the impugned
order, it is observed that none of the contentions raised by the appellant have
been addressed.

7.11 It is further observed that the adjudicating authority has held
that Final Order No. 51584-51619/2020 dated 20.10.2020 of the Hon'ble
CESTAT, Principal Bench, New Delhi in case of Commissioner of Customs Vs
M/s Hanuman Prasad and Sons is squarely applicable in the present case,
wherein, the appeal of the revenue was allowed in similar case. However, he
has not recorded the similarity in both case cases and explained the
applicability of the said judgment in the present case.

7.12 On the other hand, the appellant has submitted copy of Final
Order No. A/10397-10407/2023 dated 06.03.2023 passed by the Hon'ble
CESTAT, Ahmedabad, in their own case, for the same product, stating that
order has been is accepted by the department. The relevant paras of the
Judgment are reproduced below of ease of reference :

‘4.4 We find that in the present matter neither the
adjudicating authority nor Commissioner (Appeals), have pointed
to such special circumstances warranting the rejection of the
declared transaction value by the appellant on Bills of Entry.
Further, Rule 12 of Customs Valuation (Determination of Price of
Imported Goods) Rules, 2007 reads as below :

“12. Rejection of declared value. - ......

From plain reading of the Rule 12 it is quite evident that the word
‘doubt” used in the rule has to be based on cogent reasons and
evidences. No cogent evidence or reason has been put forth in the
present case to justify the “doubt” of the assessing officer. Clearly,
for rejection of the transaction value under Rule 12, there has to
be a reasonable ground and it cannot be rejected merely on the
ground that similar goods have been imported at higher value
without examining the applicability of Rule 5 of Customs Valuation
Rules, 2007.

4.5 The enhancement of the value done by the Customs
department is only on the basis of value of contemporaneous
imports. In this context we find that the relevant provisions for
valuation under Customs Act are as below :

Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007.

~ N ———
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Rule 12 - Explanation 1(iii)

The Proper Officer shall have the powers to raise doubts on
the truth or accuracy of the declared value based on certain
reasons which may include —

(a) The significantly higher value at which identical or
similar goods imports at or about the same time in
comparable quantities in a comparable commercial
transaction were assessed;

Rule 5 - Transaction of value of Similar goods :-

(I) Subject to the provisions of Rule 3, the value of imported
goods shall be the transaction value of similar goods sold
for export to India and imported at or about the same time
as the goods being valued Provided that such transaction
value shall not be the value of the goods provisionally
assessed under Section 18 of the Customs Act, 1962.

(2) The provisions of clauses (b) and (c) of sub-rule (1),
sub-rule (2) and sub-rule (3), of Rule 4 shall, mutatis
mutandis, also apply in respect of similar goods.

From the above provisions, it is clear that if there is any doubt
about the transaction value declared by the assessee, then if at all
the value of contemporaneous import needs to be applied, the
value of identical goods or similar goods should be applied.
However, in the present case though the contemporaneous import
goods were relied upon, but both the adjudicating authority failed
to ascertain that whether the goods of contemporaneous imports
is identical or similar to the goods of the assessee . Appellants
have disputed the said comparable data on the ground that
contemporaneous goods provided by the revenue is for Polyester
Knitted Fabrics whereas goods imported by the appellant are of
Mixed lot of Polyester Knitted Fabric (Rolls of Assorted Colors &
Weight), the value of the above referred type of fabrics is low
because the goods are mixed lot of fabrics of different colours and
different weight and quality is not same as fresh quality polyester
knitted fabrics.

4.6 We noticed that in present matter no effort was made
by the adjudicating authority to ascertain quality, quantity,
characteristics of the goods of contemporaneous import. In the
present import without carrying out any test to the fact that goods

»
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of contemporaneous import and the goods in question in present
case are identical or similar, enhancement of the value is not legal
and correct. It is also observed that other than contemporaneous
import data, there is no other evidence to show that the assessee
have suppressed the value.

4.7 We find that in the present case, the adjudicating
authority enhanced the value as the declared value appears to be
low compared to value available in NIDB data, otherwise, there is
no material available. The Tribunal consistently observed that the
declared value cannot be enhanced merely on the basis of NIDB
data. Tribunal in the case of Neha Intercontinental Pvt. Ltd. v.
Commissioner of Customs, Goa [2006 (202) E.L.T. 830 (Tri.-
Mum.)] has held in the absence of rejection of transaction value,
invoice  value requires acceptance and when the
contemporaneous import of similar goods is not established, value
cannot be enhanced. In the case of Commissioner of Customs v.
Modern Overseas [2005 (184) E.L.T. 65 (Tri.-Del.)] NIDB data was
held to be insuffient, in the absence of clarity about various
parameters. List of such decisions is unending and it is sufficient
to say that NIDB data has been held to be insufficient for
enhancement of value, in the absence of any other independent
evidence. Admittedly in the present cases, there is no such
evidence produced by the Revenue except reference to the NIDB
data. In view of the discussions above, we hold that in the present
case, the enhancement of value on the basis of NIDB data cannot
be accepted.”

243 Further, in reply to this office letter dated 28.07.2023, the
Superintendent, Customs (RRA), Ahmedabad vide letter F. No.
GEN/REV/TRIB/164/2023-RRA-O/0 PR COMMR-CUS-AHMEDABAD dated
02.08.2023, informed that the Hon’ble CESTAT Final Order No. A/10397-
10407/2023 dated 06.03.2023 in case of M/s. Sedna Impex India P. Ltd. has
been accepted by the department on monetary grounds.

7.14 It is observed that the Hon'ble CESTAT, Ahmedabad has
allowed the appeal of the appellant, and rejected the value enhancement, in
respect of same product i.e. Mixed lot of Polyester Knitted Fabric (Rolls of
Assorted Colors & Weight), and considering the same set of arguments. It is
further observed that the Hon'ble CESTAT, Ahmedabad vide Final Order No.
A/11267-11270/2023 dated 15.06.2023 in the case of Kunj Bihari Textiles, has
set aside the value enhancement in respect of the same product. Therefore, |
am of the considered view that these orders of the jurisdictional Hon'ble
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CESTAT, Ahmedabad are binding upon the lower quasi judicial authorities
including the Commissioner (Appeals), Customs, Ahmedabad.

7.15 In view of the above, | am bound to follow the precedence
judgment of Hon’ble CESTAT, Ahmedabad, in light of the law laid by Hon'ble
High Court of Gujarat in case of Lubi Industries LLP [2018 (337) E.L.T. 179
(Guj.)] on judicial discipline and binding nature of Judgment of superior court :

“6. In our opinion, the Assistant Commissioner committed a
serious error in ignoring the binding judgment of superior Court
that too in case of the same assessee. The principle of
precedence and judicial comity are well established in our legal
system, which would bind an authority or the Court by the
decisions of the Coordinate Benches or of superior Courts. Time
and again, this Court has held that the departmental authorities
would be bound by the judicial pronouncements of the statutory
Tribunals. Even if the decision of the Tribunal in the present case
was _not carried further in appeal on account of low tax effect, it
was not open for the adjudicating authority to ignore the ratio of
such decision. It only means that the Department does not
consciously agree to the view point expressed by the Tribunal and
in_a given case, may even carry the matter further. However, as
long as a judgment of the Tribunal stands, it would bind every
Bench of the Tribunal of equal strength and the departmental
authorities taking up such an issue. An order that the adjudicating
authority may pass is made appealable, even at the hands of the
Department, if the order happens to aggrieve the Department. This
is clearly provided under Section 35 read with Section 35E of the
Central Excise Act. Therefore, even after the adjudicating authority
passes an order in favour of the assessee on the basis of the
judgment of the Tribunal, it is always open to the Department to
file appeal against such judgment of the adjudicating authority.”
(emphasis supplied)

7.15.1 It will not be out of context to recollect the observations of the
Hon’ble Supreme Court in case of Kamlakshi Finance Corporation Ltd. [1991
(55) E.L.T. 433 (SC)], on the issue :

‘. ... It cannot be too vehemently emphasised that it is of
utmost importance that, in disposing of the quasi-judicial issues
before them, revenue officers are bound by the decisions of the
appellate authorities. The order of the Appellate Collector is
binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant

\

Page 15 of 17




S/49-226/CUS/AHD/24-25

Collectors and the Appellate Collectors who function under the
Jurisdiction of the Tribunal. The principles of judicial discipline
require that the orders of the higher appellate authorities should
be followed unreservedly by the subordinate authorities. The mere
fact that the order of the appellate authority is not “acceptable” to
the department - in itself an objectionable phrase - and is the
subject-matter of an appeal can furnish no ground for not follo wing
it unless its operation has been suspended by a competent Court.
If this healthy rule is not followed, the result will only be undue
harassment to assessees and chaos in administration of tax laws.

7. ........The position now, therefore, is that, if any order passed
by an Assistant Collector or Collector is adverse to the interests of
the Revenue, the immediately higher administrative authority has
the power to have the matter satisfactorily resolved by taking up
the issue to the Appellate Collector or the Appellate Tribunal as
the case may be. In the light of these amended provisions, there
can be no justification for any Assistant Collector or Collector
refusing to follow the order of the Appellate Collector or the
Appellate Tribunal, as the case may be, even where he may have
some reservations on its correctness. He has to follow the order
of the higher appellate authority. This may instantly cause some
prejudice to the Revenue but the remedy is also in the hands of
the same officer. .....""

7. In the present matter, it is observed that the adjudicating authority in the
impugned order found that the unit price declared in the Bill of Entry was lower than
contemporaneous prices in the NIDB data but failed to record or share any such data
with the appellant. The adjudicating authority held that the importer agreed with the value
loaded as per NIDB data and as such the consented value became the assessable value
which require no further investigation. Further, he has relied upon the Final Order No.
51584-51619/2020 dated 20.10.2020 of the Hon'ble Principal Bench, New Delhi in case
of Commissioner of Customs Vs. M/s. Hanuman Prasad and Sons. Further, the goods,
specifications, description etc related to the imported goods are same. Therefore, it is
observed that the facts of the present case and observation of the Commissioner (A)
Customs, Ahmedabad in the said two OlAs are on the same line. Hence, the findings and
orders passed vide Order - Appeal No. AHD-CUSTM-000-APP-140-23-24 dated 10:08
2023 and AHD-CUSTM-000-APP-363-23-24 dated 04.01.2024 (supra) are squarely
applicable to the present case and the impugned order is required to be set aside.

Page 16 of 17



$/49-226/CUS/AHD/24-25

8. Accordingly, the impugned order is set aside and the appeal is allowed, with

oo

Commissioner (Appeals),
Customs, Ahmedabad

consequential relief, if any, in accordance with law.
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