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i, EiftsfdfoT qrc aIrTIT NAME AND
ADDRESS OF THE APPELLANT:

M/s Shanti Ship Breakers Pvt Ltd., Plot No
41, Ship Recycling Yard, P. O. Manar, Dist -
Bhavnagar.
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Under Section I 29 DD( I ) of tho Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Adclitional Secretary/Joint Secretary (Revision Application), Ministry of
Financc, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

IftrIfu'd $Tt{I/ordcr relating to

ti-q t Fq fr B{rqrR-d ot{ crd

(a)

(s)

(b)

qR-d fr 3{rqrd o-{i eg ffi qr6-{ fr cra rrqr Afrr{ qnd d sl} rr<-q R{Fr rR
scrt q rtg rrTlT rrr ss rrErdr erFr q{ g-flt qr+ * fus ortf&ro qrq saft q qr+ q{ qr
Bs rr-rdr B{Fr rrr sart rrq qre o1 qrzr i sttftrfd qrd t afl d.
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(c)

3 fr ftfrEs crFq il e-qd 6'rqr dfi ftnTb orflfu

ficr{-@ orftftqc, re(,2 b 3{tqrs x irfi ssh s{fi-{ srK rIs Frc* + ild-d 1tr6
qrq$ d 3r{r{Ift

Ftrtl q7T $IKI
s€-d1 qiq fr1 qK{ft efu s-s * fiq ffift{d olq-lnd dsr d+ ilEs
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by:

(tD.

)

(a)

otd o1 ge,rsTo i'rr.[ d.e oqqff r ] ortfta fttdfrd frs rrq qSsn $r 3nt{r
o1 n nf*qi, frrr61 qr6 qfr t qqrs il* +1 qrqrqq Eo' Eoz crn *{r ilBq.
4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(E{
)

€Esr aEra9i t. orsro srq {( 3ne{I sff a sftqi, qfr d
(b)

(rI)

(c)

4 copics of the Order-in -Original, in addition to relevant documents, if any

4 copies of the Application for Revision

Farq SEffia iT e

W-fi rur qrtcr arw e;-{i A frs Sqr{-ff .ldtfrqq, I e62 (qtn d{tfto C fr tdtra pts d srq
rffE, ots, Eus,crdff ofu ffi u rd b rlN *' er$-q errm ? d r. z oor-(rs'qg d q1 qrAqr r. r ooor-

CFIrq \r.F 6$rR qr, ), twr ls qrq-fi 6, Q sw fuc Urmn t rmfuro q-crq fl .sm.r o1 d
qfu . qfr {-tr, qirfl rrqr qtq, eqrqr rrqr qg qft rrRr .rilt sqq qfi ffi rn ar* oq d A W
ots * sq il o. zoor- slk fi t'o erq * 3dU+' d A dq $' c-q i r. r ooor-

{d)

4

The duplicate copy of the T.R.6 challan evidencing pa5,ment of Rs.200/- (Rupees two
Hundred only) or Rs. 1.O00/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee
prescribed in the Customs Acl, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.100O/-.

G{rt{r i s{r(d q6{fl 6rdT d * a frmgm qftftqq 1e52
3{d1q rFid S.g. : i mqt{-tr, irfq s-era ao' ofu *ei

of trm r.zs q (1) +'
o-t erffo srfuorq t-

5s3{ gr{*I

sca ffift{d c} q{ erft6 o-t sot t

3{tTTtIT sfTIrrE g. 2

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

s tdr 6'{
fra

*crgo,,&dq s-s, qro.
qfrftq3tftro.-rlT, qBf *-nq

Custonra, Excise & Service Tax Appellatc
Tribunal, West Zonal Bcnch

Cs'ff ckd, q6fffr qdr, ft62
gA, 3{tTl{dT, 3{6tr(FIIA-38oo 1rl

Fntn-+rn

i)rl fi,
2"d Floor, Bahumali Bhavan,

irNr.Girdhar Nagar Bridge, Asarwa,
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(tD )

any goods imported on baggage.

(T)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

(s)

1!

i,\



Ahmedabad-38O 016
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q-dr 6r{I III{I rr{II {ED, dITEI

dqT flrITrIt rrcr 6g 01 rfi"q qiq src{ *qg qr vfl0 Ec d a \rfi 6mR Fqq

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five Iakh rllpees or less, one thousand
rLlpees;

(tF
)

(a)

(q
)

rrfl-( + rrqfud qrrA
d?fl frr1rqr rrqr q.g q;1

fr E6i RrS SqrE-tr
rs-q cis "* Fvq i

qftr+* trr{r ffi TEIT vtr ofrt qro
o{Rro, d +h;-t rqt IIiINI 

'TT<T
i

orFro q d d; ciq 6qr{ Fcg

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupecs but not
exceeding fifty lakh rupees, five thousand rupees ;

mqrg-tr rrqr E@ sfrr qrq
F$Ir{ FCg.

\rfdf 6r{r Crqr
d{rl firnfl rr{rr 6s sff ltr-q lrErs qrcr Frrg i 3{Rr€ d d; as

( TI)

(c)
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty Iakh rupees, ten
thousand rupees

es q+{r E
{@ qq es

frt-e BfE-f,{nr } sTq'i, qit qg T@
BsIq fr t, qr (s }' lo% oKT o-G qs,

il' ro'. oril oG w, sdi {@ qr

wdt &-q-d ?is frd-rq fr e, 3{fr( i:€r
qlqrll 

I

(g)

(d) An appeal against this order shall lie before the Tribunal on payment of 1O% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

q?{- (ir') A-o- s{rt{r + frs qr .rf,Ffd o1 guri } Fts cr ffi srq q+{ffi + frS
foq rlq orft( : - ilertl
1s1 orfte qr sr+fi q:{ tnr !-dlrrf,{ } ftS ilq{ 3{+f{ + sna q'qt fr S aT $o'
rfr dctr d+ qrBs.

tstrt qr{I 12 e (g) ITTIH ETr{

Under section 129 (a) of the said Act, every applicatiorr made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectilication of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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oRDIIR-lN-AP?EA!

M/s Shanti Ship Breakers FVt Ltd., Plot No 41, Ship Recycling Yard, P. O.

Manar, Dist - Bhavnagar (hereinafter referred to as "the appellant") have

hled an appeal in terms of Section 128 of the Customs Act, 1962 against

the Order-in-Original No. 110/CUS-REF 12024-25 dated 05.06.2024

(hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

"the adjudicating authority").

2. Briefly stated, facts of the case are that the appellant, having their

Ship Recycling Yard at Plot No 41, Ship Recycling Yard, P' O. Manar, Dist -
Bhavnagar, had importcd one vessel GSL MATISSE for breaking

up/recycling and filed Bill of Entry No. 8O85937, dated 06.07'2O20 under

Section 46 of the Customs Act, 1962. They had self-assessed the goods viz.

Vessels for breaking under CTH 89.08, Bunkers under CTH 27.10 &

Consumables under CTH 98.05 and paid the assessed customs duty.

2.2 Further, Hon'ble CESTAT, Ahmedabad, vide its Order No. Al 11792'

11851 12022, dated 17.lO.2022lOl .12.2022 had held that the oil

contained in the Bunkers Tanks in the engine room of the vessel is to be

assessed to duty under CTH 8908, along with the vessel for breaking up.

Further, in view of the aforesaid order of the Hon'ble CESTAT, the

Assistant Commissioner, Customs Division, Bhavnagar vide Final

Assessment Order No. 491 12519928/SBY/2023-24, dated 09.O2.2O24

held that Bunker Tanks containing oil are to treated as part of vessel's

machinery and the Oils contained in them are to be classilied under CTH

89O8 along with the vessel, as covered under Para 2(b) of Circular No

37 196 - Cus, dated 03.O7.1996. The Bill of Entry was finally assessed vide

Final Assessment Order No. 491/2519928/SByl2023-24, dated

09 .O2.2024 passed by the Assistant Commissioner, Customs Division,

Bhavnagar. Consequently, the appellant had frled refund claim which was

decided vide the impugned order. , - - ''
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2.1 There were some dispute with regard to assessment of customs

duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in

Bunker Tanks inside/outside the engine room of the vessel. The appellant

claimed that Fuel and Oil contained in Bunker Tanks inside/outside the

engine room of the vessel was to be assessed to duty under CTSH 89'O8

along with the vessel. The Department was of the view that Fuel and Oil

contained in Bunker Tanks were to be assessed to duty under respective

CTH i.e., Chapter 27. Thereafter, the subject Bill of Entry was assessed

provisionally for want of original documents.



,/

2.3 The adjudicating authority observed that the appellant has

submitted a copy of Certificate dated 13.03.2024 issued by CA M/s

JAYESH MEHTA & ASSOCIATES, in which it is mentioned that Rs. Nil has

been shown as receivable from Customs department under heading of
current assets or other current assets or loan and advances in balance

sheet for the F.Y. ended 31.O3.2O21 and Rs. Nil has been carried forward

in the audit report in the subsequent financial years till date. This implied
that the duty paid was shown as expenditurc and formed part of ProIit and

loss account of the claimant. Therefore, as a settled position in law that
where the claimant has itself treated the refund amount due as

expenditure and not as "claims receivable", the claimant cannot be said to
have passed the test of unjust enrichment. 'Ihus the appellant having

failed to prove that incidence of customs duty has not been passed on to
any other person, the amount of refund instead of being paid to them is
liable to be credited to the Consumer Welfare Fund. Therefore, the

adjudicating authority has sanctioned the refund claim of Rs. 6,31,86a/-
in terms of Section 27 of the Customs Act, 1962 and credited the same to

the consumer welfare fund.

3. Being aggrieved with the impugned Order, the appellant has frled

the present appeal contending on grounds as mentioned in the grounds of
appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

19.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as pcr appeal memorandum is

Oa.O7.2024 and the present appeal was filed on 13.01.2025, i.e., after 189

days. In this regard, I have gone through the provision of limitations for
filing an appeal as specified under Section 128(1) of the Customs Act,

1962. The same is reproduced hereunder:

"SECTION 128. Appeals to [CommLssioner (Appeals)]. - (l) Any
person aggieued bg ang decision or order passed under thi-s Act bg an

ofJicer of customs lower in rank than a [Principal Commi.ssioner of
Custom-s or Commissioner of Custom^sl may appeal to the [Commi"ssioner
(Appeals)l [within sixty dags] from the date of the communicotion to him
of such decision or order.

[Prouided that the CommLssianer (Appeats) may, if he i_s satisfied that
the appellant u-tas preuented by suffbient cause from presenting the

appeal uithin the aforesaid period of skty days, allow it to be

presented within a

t,,

+
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rther period of thirtg dags.l"
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5.1 As per the legal provisions under Section 128 of the Customs Act,

1962, t.he appeal has to bc file d within 60 days from the date of

communication of order. Further, if the Commissioner (Appeals) is

satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Honble Supreme

Court in case of Singh Enterprises - [2OO8 (221l, E.L.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, held that the appeal has to be filed within 60 days, but

in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days.

The relevant para is reproduced below:

"8. The Commissioner of Central Excise (Appeal-s) as also the

Tribunal being creatures of Statute are uested u-tith jurisdiction to

condone the delag begond the permbsible period prouided under

the Statute. The period upto ulhich the prager for condonation can

be accepted is statutoily prouided. It tuas submitted that the logb

of Section 5 of the lndian Limitation Act, 1963 (in short the

'Limitation Act') can be auailed for condonation of delay. The first
proui,so to Section 35 makes the position clear that the appeal has

to be prefened u.tithin three months from the date of

communication to him of the decision or order. Hotueuer, if the

Commissioner rb satisfed that the appellant uas preuented bg

sufficient cause from presenting the appeal uithin the aforesaid

period of 6O dags, he can allout it to be presented utithin a further
period of 30 dags. In other uords, this clearly shou.s that the

appeal has to be filed ulithin 60 dags but in terms of the prouiso

further 3O dags time can be granted bg the appellate authoitA to

entertain the appeal. The prouLso to sub-sectton (1) of Section 35

makes the position crystal clear that the appellate authoity has no

pouter to allouL the appeal to be presented begond the peiod of 30

dags. The language used makes the position clear that the

legislature intended the appellate authoritg to entertain the oppeal

by condoning delay only upto 30 dags after the expiry of 6O days

which is the normal peiod for prefe rring..appeal. Therefore, there Ls
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complete exclusion of Section 5 of the Limitation Act. The

Commi.ssioner and the High Court u-tere therefore justifted in
holding that there u)as no pouer to condone the delag after the

expiry of 3O days period."

5.3 The above view was reiterated by the Hon'ble Supreme Court in

Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon'ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - l2ol7 (3571

E.L.T. 63 (Guj.)l and Honble Tribunal Bangalore in the case of Shri Abdul

Gafoor Vs Commissioner of Customs (Appeals) 12O24-TIOL-565-CESTAT-

BANG] took a similar view while dealing with Section 128 of the Customs

Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act,

7962 al:d in light of the judicial pronouncements by the Honble Supreme

Court, Hon'ble High Court and Hon'ble Tribunal Bangalore, it is settled

proposition of law that the appeals before first appellate authority are

required to be filed within 90 days, including the condonable period of 30

days as provided in the statute, and the Commissioner (Appea-ls) is not

empowered to condone any delay beyond 3O days.

5.5 In light of the above observation, I find that the appeal has been

Iiled after 9O days from the date of receipt ofthe order. I am not empowered

to condone the delay in filing the appeal beyond the period specified in

Section 128 of the Customs Acl, 7962. Hence, the same is held to be time

barred.

6. In view of above, I reject appeal on the grounds of limitation without

going into the merits of the case.

ATl ESTED

orrlsrds/S Rir.litjirJt-r6;17

-)- l-Xt
(AMIT GUPTA) --COMMISSIONER (APPEALST

_ rft<r v5u (er;}n) , arrrrcr<ro.

stered postcf$PMs (AppEAL;j), .it-lvlDAijirn

S/ 49-452/ CUS/ JMN 12024-281...- Dated - 26.06.2025
7333

CUSTOMS, AHMEDABAD.

Re

F. Nos.
To,

:-.-

1. M/s Shanti Ship Breakers Pvt l-td.,
Plot No 41, Ship Recycling Yard,
P. O. Manar, Dist - Bhavnagar,

Copy to:
S/fne Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/ Deput5r Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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