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01 | EH ST B T Wi W e e WE &1 T
1 Tha anginal copy of this order s providad free of cost (o the person -r:ém_:&_rnad_

02 | =4 Am aeW W wiia S5 Wi Eiea G IeE MIOPIOR, 10628 U 128A)(1)a S
e Hdte (w1982 % Py o & oy vite, & wowrl & ovg, 59 wRT o Wi #1 |
ariE 4 60 B9 & ey v div-1 7 PofafEs ot o adts e s g 21w dioe
o anfls = ugs, &) ufedl § 20w fem o i oe Oy T8 AR & IO 3E
wierat wem 1 o v e srdier oft v #)) o) @ e & oy o werfore wf

HT R ST Commissioner (Appeals), |
71 2fTE, HgH eTEe, 7" Floor, Mrudul Tower
TTETE e g2 & i, Behind Times of India. |
MNHT AS Ashram Road, |
' Ahmedabad — 380 008 .
HEOGEE 009 380 - |

Any Person aggrieved by this Oroer-In-Original may file an appeal in Fom CA=1, within |
sixty days from the date of receipt of this order. under the provisions of Section 128 of |
the Customs Act 1982, read with Rule 3 of the Customs [Appeals) Rules, 1882 before
the Commissioner (Appeals) at the above mentioned address. The form of appeal in |
Form Mo CA-1 shall be filed in duplicate and shall be accompanied by an equal

number of copies of the order appealed against (one of which at least shall be a |
cerified copy) [

03 | 3rffe WX 5/- FU0 3 H1C BT W G0 81 SIe | o6 1 W wny ofatas, 1868 |
% R Wa B T T A [ BR1 S B S e e 59 e
| W e ST O OY SUE) 0 50 T U9 e (@ S v e g et |

' o =mare g afufroe 1870 3 wgEEl - |, 95 6 F TEg Puif B e

i The &Eear should bear the Court Fee Stamp of Rs 5/- as provided under the Indian |
i Stamp Act, 1982 modified as may be, by the State Legisiation, whereas the copy of the |
order sttached with this appeal should bear a Court Fee Stamp of Rg. 050 {(Fifty paisa |
only) as prescnbed under Schedule - |, itam & of tha Courl Fees Act, 1870

04 | 3yl qna & o Weh WA AT (30 58 @ Wan ) Bl @ sy 9 geb |
' sifefron, 1062 #1 YRNM2 8 & WA & FUEA A1 819 & SR Ul A1 Give &

w1 HE B

Procf of payment of duty / fine | penalty should also be attached with the appeal memo
failing 1o which appeal is liable for rejection for non-compliance of the provisions of
Section 128 of the Custorns Act, 1962,

05 | 3t Uagd ia 90 O G180 @i @) 4l Ges) sdte) (ow, 1982 AR G disd
o (w108 F el P s amaea gan 21
While submitting the Appeal, the Customs (Appeals) Rules, 1982, and the CESTAT
(Procedure) Rules, 1882, should be adhered to in all respacts
T@ aEE ¥ [Ee agEa (o), @ Uee SWE OeF N 39 @ ogen |
og | SATUETOr & ey B @ T GeE F %75 F T W grl, o g6 0 g i

| Gyt e B, O g e & 8, an et wel gt & i e A 8

"An appeal, against this order shall e before the Commissioner (Appeals), on payment
_ --"'.1-'- =] nf 7.5% of the -I:Iut'; demanded, where duty or d-.dy and penalty are in dispute. or penalty
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OID Mo 15/Additional Commissioner/2024.25
F.Mao. Cus/1032/2024 -Addjn

BRIEF FACTS OF THE CASE

M/s Trans Tide Shipping Agency, having office at Shreeji 101, Plot
No. B/C, Opp. Bhagini Mandal Hospital, Bhavnagr-364002 (hereinalter
referred 1o as "the Noticee”), was appointed as Shipping Agent by the owner of
the vessel Lo discharge customs clearance formalities for vessel M.V, TUG
YEVIN thereinalter referred to as “the sald wvessel”) at Alang anchorage for
breaking purpose. The TUG YEVIN towed the vessel DV, 833 (IMO 2561242)
from Mumbai to Alang Anchorage on 29.04.2022 and the boarding of the said
vessel was carried out on 29.04,20232.

2, The said vessel provided the details of the quantity of the bunker &
provision |/ slores consumed dunng last vovage from Mumbai to Alang
(Bhavnagar]. ()n the basis of these details, the Shipping Agent filed the Manual
Bill of Entry No. No. 8366358-A on 22.06.2022 and scli-assessed the Value of
Bunker & Provision | Store as Rs.53,69,759/- and Customs duty pavable
thereon as Rs.9,94.524/- in the said Bill of Entrv, as per the details given
Below -

Sr. Description of HSM / -l'.;II_LIJ'l.NTI'E“:" | Assessable Value Duty Sell-
Mao. Cionds Custom fIn RBs.) | asscased |
Taril Head | | feznied
¥ TR - —— C— [ — —
(1) | Fuel 041 (FD) 2701950 | il 0 | 0
— 1 e 4 e
2k | Marine Gas O 2710715930 A7 440 MT Rs. SO6STSE.00 | Ra V. R 0O58)
MG fB1E94 Lo
{3 | Lubricatng il Zriulaa; | 164 Lirs Ra b A0E. 00 R, 16 S
(Li3]
i4] | Provison 7| Zioeo0ea | I T4] Fgs Re 27620000 | Rs) 03861
Stores
TOTAL Rs.35,06,631/- | Hs904,524 /. |
3. The Duties of Customs leviable / payable on High Speed Dicsel

(HSD) il) Marine Gas il (MGO) classifiable under CTSH 27101930, are as
under :-

fa) the duties aof customs s levied as per Section 12 of the Customs Act, 1963
read with Netification No, 52/2017-Cus. dated 30.06.2017 (Sr. No. 3)
{as amended) « 2. 5% on High Speed Diesel (H5D) Oif;

(b) Agriculture Infrastructure and Development Cess on Imported goods is
levied tunder the provisions of Section 124 of the Finance Act, 2021
(13 of 2021] read with Schedule-VIT at the rate of Rs. 4.00 per Liter
on High Speed Diesel (HSD) Oil;

(e} Additional Duty of Customs on imported goods equivalent to Special
Additional Excise Dty (SAED) is levied under the provisions of Section 147
of the Finance Act, 2002 {20 of 2002) read with Schedule-VIl and No.
U5/ 2018-CE  {as amended wvide Notf.no. Notification Ne.09/2021-

0g h_:_f:'mtru! Excise dtd.03.11.2021} at the rate of k5. §.00 per Liter on High

.—

ﬁ""; 07 Speed Desel (HSD) Oil;

A
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(d} Road and nfrostructure Cess on imported goods eguivalent to Additionai

fe)

Dty of Customs is levied under the provisions of Section 111 of the
Finance Act, 2018 (1.3 of 2018) read with Schedule-V1 and Notification No.
18/2019-Cus. dated 06.07.2019 (5r. No 02) jas amended vide
Notification No.25 /2022-Customs dated 21.05.2022) ai the rate of
Rs. 2.00 per Liter on High Speed Diesel (HS5D) Ohl;

the duties of excise (s levied as per Section 3 of the Central Excise Act,
[ 944 read with Netification No. 11/2017-CE dated 30.06.2017 [Sr. No.
Sy dated 30.06.2017 (Sr. No. 3) [as amended wide Notification
No.01/2021-CX. dated 01.02.2021] v Rs.4.20 per Liter on High Speed
Diesel (HSD} Chl;

Social Welfare Surcharge on imported goods is levied under the promsions
of Chapter VI of Finance Act, 2018, of Section 108 (3] at the rate of
I10% on the aggregate of duties, taxes and cess which are levied ancd
collected under section 12 of the Customs Act, 1962 (52 of 1962) on High
Speed Diesel (HSD) Oil;

fg) the Addinonal Duty of Customs on imported goods under Sub-section (3] of

3.1

Section (3) of the Customs Tariff Act, 1975 (3] of 1975} in lieu of the sales
tax, walue added tax, local tax and other taxes or charges leviable on
sale or purchase or transportation read with No, S53/2017-
Cus.dated 30.06.2017 [as amended) at the rate of 4% ad-valerem on
High Speed Mesel (HSD) Oil;

In view of the above, Duties of Customs payable on the Marine Gas

Qil (MGO] [CTSH 27101930) worked out o Re.16,17,161 /- for the gquantity

(1694 Lirs having assessable value of Rs.50.65,756/- as under -

Sr [Tp‘pes of Duties Rate of Dur:,' ' Marine Gas Ol
No, | (MGL)) f HED
1 Quantity 61694 Lir, |
2 Agsessable Value [In Rs. :I | 'R=.50.65,756 /- |
3 | Basic Customs Duty (BCD) [Notilication | 2 5% — 1266447 |
[[No. 52/2017-Cus, dated 30.06.2017 I
| |isr Mo, 3 |
I'a Agnctlture Infrastructure  and | Rs. 4/- per | Rs. 246 776/-
Development Cess (AIDC) | Liler [
— | =
5 Addl. Duty of Customs equivalent to | Rs. 8/- per | Rs, 4,93 552/

.LH& 05/2019-CE dated 06.07.2019

Special Additional Excise Duty (SAED]. | Liter.

1:31'. 'arnr-nrh.d]l

e |'|_

I-i*{n:ad and Infrastructure Cess |Rs. 2/- per | Rs. 1,23 388/-

equivalent 1o Additional  Duty of |
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D10 M. 15 additianal Commissioner/2024-25
F.Mo. CLS/1032/2024 -Adjn

Customs [(Sr. No, 02} (as amended Liter.
vide Woti., 25/2022-Cus dated
21.05.2022))

T Basic Excise Duty as per Section 3 of | Bs. 4.20 per | Rs, 2,539,115/~
the Central Excise Act, 1944 Liter

|[Motification MNo. 11/2017-CE dated
30.06.2017 (Sr, Mo, 3iill (as amended]]

= Bocial Welfare Surcharge Notification | @ 10% Hs, 1,24 048/
No, 12/2021-Cus. dated 01.02.2021

[ 10% of3+4+5+64+7)

9 the Additional Duty of Customs on | @4% FEs. 242 738/-

imported goods under Sub-section (5] of
Section (3 of the Customs Tanfl Act
1975 (51 af 1975

[No. 53/2017-Cus.dated 30.06.2017
s amended] [4%age of 2+3+5+6+T)]

10 | Total duty on MGO/HSD [3 to 9] Rs. 16,17,161 /-

3.2 Total Impoert duty pavable on goods cleared vide Bills of Entry comes to
Rs. 16,17,161 /- ({Duty paycble on Marine Gas Chl (MGD)] /' High Speed Diesel
(HSD) Ol Rs. 1617161/ - Rs. 16603 (Lub Oilj + Rs.1,94,861/ - (provisionsi.

3.3 The Dutes of Customs self-assessed/paid by the shipping agent is
Es.99 4 524/ - vide Challan no. IMP-SBY/19/2022-23 dated 01.07.2022. Thus,
it appears that the Shipping Agent has short-paid Customs duty amounting to
Rs.8,34,103/- and thereby contravened the provisions of Section 12 of the
Customs Act, 1962, Hence, the duty short-paid of Rs.8,34,103/- is required to
be demanded and recovered from the said shipping Agent under Section 28 of
the Customs Act, 1962 along with interest thercon under SectionZBAA of the
Customis Act, 1962,

4. Since the Noticee shipping agent has contravened the provisions of
Section 12 of the Customs Act, 1962, therefore, they have rendered themselves
liable for penalty under Section 117 of the Customs Act, 1962,

o. Legal provision of the Customs Act, 196 altracted.

Section 12. Dutiable goods —(]) Except as otherwise provided in this Act,
ar any other low for the time being in _force, duties of customs shall be leed
at such rafes s may be specified under the 1 [Customs Tarfl Act, 1975 (5]
of 1975, or any other law for the time being (n foree, an goods imparted into,
or exported from, India.

Section 28. Recovery of duties nat lamed orF not paid or short-levied or shart
pend or erronenusly refiunded. —(1] Where any duty has not been levied or not
peid or short-levied or short-paid] or erroneolsly refunded, or aony mieres!
- payable has not been paid, part-paid or erreneously refunded, for any reason

o
o ¢ M ather than the reasons of collusion or ang wilfiul mis-slatement or aSuppression

"Ir;f - ‘-;:: U oaf facts, — fa) the proper officer shall, within o years] from the relevant
‘ -
; b
% ﬁg‘
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D10 Mo, 15/Additional Commissioner,2024-25
FMo CUS/1032/2024-Adjn

date, serve notice on the person chargeabie with the dully or mierest which
has not heen so fevted for patd] or which has been short-levted or short-peoid
or to whom the refund has erroneously been made, requeiring hirm to showe
cause why he should nol pay the amount specfied in the notice: Provided
that before fasuing notice, the proper officer shaill hold pre-notice consultation
Lt the the falalectaly ﬂl':lﬁr‘glﬁﬂh&? teird i d‘:ary or mbterest in such manner s P
be préserbed!] (B the person chargeable with the duly or inlerest, may pay
before serviee of notice under clouse fa) on the basis of — (il his euwn
ascarfainment of such duly; or i} the duty ascerfained by the proper officer,
the amotind of duly along with the interest pagable thercon wnder section
28AA or the amount of interest which has not been so paid or part-paid,

Section 28AA. Inierest on delayed puyment of duty—1] Netwithstanding
arything confained in any fadgment, decree; order or direction of danly court
Appeliate Tribunal or any authorily or in any other provision of this Acl or the
rules mode thereunder, the person, who s Hable o pay duty in accordance
vidth the prownsions of section 28, shall, in addition o such duty, be linhbie 1o
pay frterest, IF any, af the raie fived under sub-seetton {2), whether suoh
payment s mode voluntoriy or affer determinalion of the duty ander that
Lechinn

Section 117. Penalties jor contravention, elc., nof expressly mentioned, —
Any person who contravenes any provision of this Act or abels any such
cantravention or who fails to comply with any provision of this Act with which
i was-his duly to comply, where no express penalty 5 elsewhere progided for
such contravention or failure, shall be able to a penally not exceeding  fone
lakh rupees]

6. The Notices has contravened the provision of Section 12 of Customs Act,

1962 as duty has been short paid and therefore 15 required to pay the

differential duty recoverable under Section 28 along with applicable interest

under Section 284450,

7. As stipulated under proviso to clause {a} to sub-section (1) of Section 28
of the Customs Act, 1962 and in pursuance of Regulation 3(1) of the Pre-Naotice
Consultation Regulations, 2018, vide the letter F N, CUS/ 1032 /2024-Adjn
dated 21.03.2024, the Noticee was accorded an opportunity to file submission
in the matter and in case, if he wished to be heard in person by the
adjudicating authority. It was further impressed upon in the letter that, if no
reply is received, than the proper officer shall proceed to ssue Show Causc

Notice without any further communication

T:1 The Noticee did not made any submission in response ta the above
referred  communication made o them under Pre-Notice Consultation
Regulations, 2018, Therefore, considering the no response leo the
communication in the matter from the Noticee it is decided to 1ssue the show

CALGEe nolice.

rE:'fm'e the Motices- M/fs Trans Tide Shipping Agency, having office
e 1u1 Plot No. 8/C, Opp. Bhagini Mandal Hospital, Bhavnagr-
\' .iﬁﬂ'-ﬂﬂﬂt is here by called upon w show cause to the Additicnal Commissiencr

s
"t
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of Customs (Preventive), Jamnagar having his office at “Scema Shulk Bhavan™,
Jamnagar Rajkot Highway, Besides Chamber of Commerce, Jamnagar, within

30 days from the date of receipt of this Show Cause Notice, as to why--

faj the differential Customs duty of Rs.8,34,103/- levied under
provisions of Section 12 of the Customs Act, 1962 & other relevant
provisions discussed hereinabove should not be demanded and
recovered under Section 28 of the Customs Act. 1962-

3] mitcrest payable thereon under Section 2BAA of the Customs Act,
1952 should not be charged upon and recovered from them for not
paying the applicable Customs duty as above: and

(ch penalty under Section 117 of the Customs Act, 1962 should not he
imposed upon them for contravention of the provisions of Section 12
of the Customs Act, 1982,

DEFENCE SUBMISSION

9. M/s. Trans Tide Shipping Agency, Bhavnagar in the written
submission dtd, 23.04.2024, amongst other things, has submitted that the
izsue has been raised [or levy of so called differential duty of customs 1.e.
Coastal duty to the mine of R=.8.34,103 /- under section 12 of Customs Act,
1962 as well also framed charge as to why interest and penalty should not be
imposed under the provision of Section 28AAand Section 117 af Customs Aclt,
1962 respectively. They have categorically submitted in their submissions that
they were /are not liable to pay so called Coastal duty on the very ground that
the department wrongfully and without authority of laws issued subject Show
Cause Notice under the provisions of 28 of the Customs Act, 1962, The sairl
section mainly provides for demanding of such duty of customs on such
ground as may be disclose as the time of issuing such Show Cause Notiee
under Section 28 of Customs Act, 1962, Therelore, the subject Show Cause
Notice appear to have been far away from the statutory provisions as
mentioned in the subject Show Cause Notice Le. section 28 of Customs Act,
1962,

10. The noticee has further stated that the subject vesael be.Tug Yevin
had in fact used only for carrying out Ocean going commercial business. [n (he
present case the vesscl under reference had been touched the port viz. Mumbai
while running in the capacity as “Foregoing vessel”. The vessel under reference
has never been issued for loading /unloading of the so called roastal goods Mrom
one declared port for loading and unloading of coastal goods. The ship breaking

f_-f-'f ._‘?,'Eud had never declaring for loading and unloading of “Coastal Goods™ but
Fog® g

——

'l,-'"':‘-""‘ : ".
;?fiﬂf"ﬁ? A
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declared the port i.e. SBY Alang/Sosiva only for unloading/beaching of old and

used ship, imported only for breaking purpose which has been classified under

Chapter sub Heading 8908 .The Tug under reference had never been used for

carrving/unloading of coastal goods from one Indian to another Indian port

Therefore, the subject Show Cause Notice deserves to be drop as no such

material evidence appears to had been relied upon for issuance of the subject
Show Cause Notice dtd . 09.04.2024.

11. They have further stated that at the time of importation of the said
Tug at Alang, they had been appointed by the owner of the vessel to provide
facilities of carrving cut Clustoms boarding formalities as they are registered
Shipping Agent to deal with varipus formalities right from carrying out the
Customs boarding formality, up to the stage of f[illing of Import General
Manifest{IGM). This document has been statutorily been provided under the
provisions of section 30 of Customs Act, 1962 read with prescribed form 11
meant for declaring the imported goods to be used [or home consumption as

provided under Section 46 of Customs Act, 1962,

12. They have not opposed unwarranted creation of wrongful levy of
such coastal duty though the ship/vessel/tug have never been converted in to
coastal run during the last port viz. Mumbai were at imported goods had been
unloaded and subseguently on receipt of the owner of the vessel under
reference had been travelled in sea water only in the nature as "Foregoing
Vessel" only and not in the capacity as coastal run/vessel. They have further
stated that no such commercial activity had been involved from coastal port to

eoastal port as wrongfully interpreted by the department.

13. The noticee has further stated that, in the present case, no such
goods appears to had been transported from one Indian Port to another Indian
Port to lead, unload of the “Coastal goods only”. They further stated that in the
present case the vessel under reference was the “Imported goods into India for
Home Consumption” as contemplated under the provisions of Section 46 of the
Customs Act,1962. Therefore, all such customs formalities created in the
present case are [ar away from the above referred provisions Chapter X ik
Customs Act, 1962,

14. The noticee has relied upon the ollowing casc laws.
e i} I98T(29)ELT 182 (Tri.)- Collector of Customs, Ahmedabad
SR o . :
4" r’.- '; N V /5. Shipping Corporation of India Ltd.
[ _.-.,._ .‘1_.-,._“ ! ;_: ;_ﬁ,‘.
Ifs H #Jp-h- Tt
Ak j
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{11} [28H4Z)ELT 479 (Tn.)- Collector of Customs & Central
Excise V/s. South East Asia Shipping Company Ltd.
{111} LOU0(123ELT 911CAL)- Scindia SteamNavigation Co.lid.
V /s Caollector of Customs
fiv]  2009(240)ELT 723 (TriAhmd)-Jain Marine Services V/e
CC.Jamnagar
(vi 2011(264)ELT A 37 (Gujj-Clommissioner V/s.Jain Marine
Services
(ivi Circular No. 58/97 dated 06.11,1997 read with Circular No
450766/ 2005-Cus. IV dated 24.11.2005

15. The noticee-M /s, Trans Tide Shipping Agency, Bhavnagar, in their
further submission did.04.01.2025 has stated that the duty on Fuel Gil, MS0O,
Lubricating Oil ete. consumed during the vovage of the vessel "MV TUG YEVINT
which towed a Dead vessel viz. DV, 583 to SBY Alang (Bhavnagar) from
Mumba itsell is contrary to section 12 of the Customs Act, 1962 and hence Lhe
proposal in the Show Cause Notice for differential duty demand is not
sustainabie: that the goods in question were not imported ar Alang. and
therefore, the demand for duly is contrary to Section 12 of the Customs

Act, 19672,

16. The noticee has [urther stated thal the goods which are consumed
by a foreign going vessel during its voyage between two Indian ports is excluded
from the levy of customs duty as per section 87 of the Customs Act. They have
further submitted that the vessel "MV TUG YEVIN® sailed from Mumbaillndia)
to Alang[Bhavnagar] was a forcign going vessel. They have further submitied
that appellant had not applied for conversion of the vessel into coastal run and
further the port clearance certificate clearly mentioned the status of the vessel
which is evident from the port clearance number in thal the certificate. They
further submitted that definition of “goods™ as per section 2(22) includes vessel
and since "MV TUG YEVINT carried a vessel which is *poods”, the exclusion
provided under Section 87 would apply to the said vessel which was a foreign

EONE vesseal,

L7. The noteee has further stated that the ship and bunkers
consumed during the vessel's voyage between Indian ports within territorial
waters are exempt from customs duty under Section 87 of the Customs
Act, 1962, The vessel qualifies as a foreign-going vessel under Section 2{21), as

no conversion Lo a coastal run was made under Section 89. They have [urther

Faar W

- L 2 :
fﬁfa_hg Jhat the movement between Indian ports does not alter its status,
ol T
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ensuring the continued applicabilitv of the exemption. Therefore, the
imposition of customs duty on such stores and bunkers is inconsistent with

statutory provisions, and the exemption under Section 87 must be upheld.

PERSONAL HEARING
18. Personal hearing in the matter was held on 08.01..2025. Bhri

Rahul, Gajera, Advocate attended the hearing on behalf of the Noticee, n
virtual mode of hearing . He re-iterated his submission ditd, 23.04.2024 and
further submission dod.04.01,.2025. He said that all his submissions are

contained in his Written Replies,

DISCUSSION & FINDINGS:

19, | have carefully gone through the facts of the case, Show Cause
Motice and written defence submission did. 23.04.2024 as well as further

submission dtd.04.01.2035 and personal hearing held in virtual mode on
08.01.2025

20. The issues Lo be decided in the instant case arc;-

{a] whether the Noticee is liable to pay Customs duty on actual
consumption of ship stores / Fuel Oil (bunkers) consumed between the
Mumba {India) 1o Alang.

(b}  whether the Noticee has short paid the Customs Duty of Customs
as proposed in the Show Cause Notice or not,

le) Whether Penalty under Section 117 of the Customs Act, 1972 is
imposable upon the Noticee or not.

21. [ find that the SCN alleges and proposes recovery of short payment of
duty of Customs on Marine Gas Oil as the Noticee while filing Bill of Entry self -
assessed the Customs duty payvable on consumption of Bunkers (including
Marine Gas Oil) and Ship Stores between Mumbai and Alang Port. The Noticee
self-assessed and paid total duty on Marine Gas Oil (CTH 27101930} Rs
783058/ as against duty payable worked ocut to Rs. 16,17.161/-. Hence, the
demand of differential duty of Rs. 8,34,103/ - in the Show Cause Notice.

exempted from payment of duties of Customs on consumption of bunkers

and ship stores in terms of Section 87 of the Customs Act, 1962, The Noticer

Page 10 of 20
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also discussed procedures related to conversion of foreign going vessel o

coastal run vessel and the duty leviable there on. The Noticee referred CBEC

Circular No 58/97 dated 6.11.1997 to submit that it is not the case thal

request for coastal conversion of the MY, TUG YEVIN was made either art

Mumbat or at Alang. The noticee has challenged the levy of Customs duty itself

on consumption of Bunkers and provisions during the vovage of the vessel
fromm Mumbai Port to Alang in terms of Section 12 of the Customs Act, 1962,

23, | ohserve that the Board vide Circular No. 58/97 dated 6.11.1997
prescribed Procedure for celiection of duty on ship stores consumed during
coastal mun upon specific request of the Master of the Vessel and do not deal

with legal obligation to pay Customs duties under the Customs Act, 1962,

24, Mow, the fact remams that Noticee themselves paid the Customs
duty to the tune of Rs.9,94 524 /- by filing Manual Bill of Entry No. 8366358-4
dated 22.00.2022. Therefore, levy of Customs duty under Section 12 of the
Customs Act, 1962, and duty hability of the Noticee on consumption of the
Bunkers and ship stores (provisions) during vessel’s vovage from Mumbai Port
to Alang was not in dispute at that time and hence not part of the show cause
notice, However, the Noticee in their reply solely relied upon their contention
that there is no duty liability at all on consumption of the ship stores and
bunkers/ fuel oil during the vovage of the vessel from Mumbai to Alang as the
vesscl was a Foreign Going Vessel. The noticee raised the issue of levy of
Customs duty on import under Section 12 of the Customs Act, 1962 Lipon
receipt of the Show Cause Notice only when duties short paid were demanded
rom them. However, | proceed to take up the martter as the issue of levy af
Customs duty under Section 12 is raised by the Noticee: To better appreciate
the contention of the Noticee and the issue involved, relevant definition and

provisions of Customs Act, 1962 are discussed as under:

25. The word *lmpert” as defined in Section 2(23) of the Customs Act.
19652 and "India” as defined in Section 2({27) of the Customs At, 1962 reads as
under:-

Section 12 of the Customs Act, 1962 which provides for levy of
Customs duty on goods Imported into India reads as under:-

“SECTION 12. Dutuable goods. — (1) Except as othenuise prouvided in this

Act, or any other law for the time being in force, duties of Customs shall he

levied at such rales as may be specified under the Customs Tanff Act, TOTE

(31 af 1875), or any other law for the time being (n force, on goods imported
“::g'{?.[n. or exported from, India,

- —
4
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{21 The: prowisions of sub-section (I} shall appiy in respect of all goods
belongmg 10 Gosernment a5 they apply i respect of goods not belongimng o
Ciovernment,

*Section 2. Definttions: In this Act, unless the comtext othenuise reguires: -

{23} ‘import”, with itz grammatical vorolions and cograle expressions,
means banging into India from a place outside India

{27 ‘India” inchides the termioroal waters of Inde:"”

25.1 Above three provisions of the Customs Act, 1962 stipulate that
duty is chargeable on goods imported into India. Importaton takes place once
goods enter into terrtorial waters of [ndia and the event of importation import
attracts provisions of Customs Act, 1962 including levy of duty under Section
12 of the Act. The word import' is defined in Section 2{23) and, unless the
context otherwise requires ‘import” with its grammatical variations and cognalte
expressions means bringing into India from a place outside India. The word
India’ is defined in Section 2{27) which is an inclusive definition and it states
that Tndia’ includes the territorial waters of India. Thus, the combined elfect of
the words ‘import' and ‘India’ in these two sub-sections of Scction 2 15 that
mport takes place when goods are brought into the territorial waters of India
from a place outside India. The duties of Customs are levied with reference to
goods and the taxable event is the import of goods within India le. within
territorial waters. The above provisions do not provide for levy of duty beyond
territorial waters and the definition of “India” as quoted above does not unless

atherwise specified, include beyond territonal walers,

25 2 The definition of term “foreign going vessel or aircraft™ as defined in

sub-section (21) of Section 2 which reads as urider:-

“{21) "foreign-going vessel or aircraft’ means any vessel or
airerclfl for the time being engoged m the carriage of goocds or
passengers behween any port or airpart i India and any porl or
airport olutside India, whether fouching any infermediate port or
airport i India or not, and includes -

fil any noval vessel of a foreign Covemment laking poart tn any
naval exerciges;

fii) any wessel engaged in fishing or any other operafions
outside the termitorial walers of India;

fiif} any vesse! or atrcrafl procceding 1o o place cutside India for

W any purpose whatsoever”

“Imported stores may be consumed on board a foreign-going
vessel or aircraft. - Any imported stores on board a vessel or arerdaft jother
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than stores to which Section 90 applies] may, without payment of dity, be
consumed thereon as stores during the period such vessel or alreraft 5 o
SJoreigr-going vessel or aircrafl*

25.3 There are two conditions in Section 2(21). The first condition is
that there must be carriage of gnods or passengers between a foreign port
and an Indian port. The second condition is that the vessel in guestion
must be engaged in the carriage of such goods or passengers, In the case
in hand, the vovage of TUG YEVIN from Mumbai Port to Alang port ie.
within territorial waters of India, was performed between two Indian ports
in Indian territorial waters only. Thercfore, once the vessel sailed ffom Port
of Mumbai (India) for Alang Port of India for its own purpose i.e. for
breaking purpose n India (i.e, at Alang), it was not sailing between the port
outside India and a port in India and journey between Mumbai and Alang
was not necessitated under a foreign run ie. carringe of goods betureer ary
port m Inda and any port outside India as defined in Section 2{21) of the
Customs Act, 1962, Therelore, Irrespective of its itinerary, the vessel TUG
YEVIN was engaged in carrving cargo between two Indian ports during the
vovage from Mumbai port to Alang port. Therefore, the ship stores and
bunkers consumed during the journey between two Indian port within the
territorial waters of India are poods brought inte the territorial waters of
India from a place outside India and the duties of Customs are levied with
reference as the taxable event ie. the import of goods within India i.e.
within territorial waters has been taken place. As regards applicability of
Section B7 contended by the Noticee, | find that as long as the vessel or
the aircraft holds the status as a foreign-going vessel, exemptions
contained in Beclion 87 applies without any doubt., However, once the
stores consumed when the vessel was involved in operations within Indian
territorial waters, benefit of Seetion 87 of the Customs Act, 1962 cannot be

extended,

26. I find 1t relevant t mention Instruction No,15/2018 dated
4.10.2018 issued by the CBIC clarilying law pount of levy of duties of Customs
under Section 12 in case of on board consumption of ship stores within
territorial waters of India by the Cruise vessels while in foreign run. The CBIC
vide Instruction No.15/2018 dated 4.10.2018 in the matter of duty on
consumption of Ship Stare by Cruise Vessels touching Indian Ports has
clarified and stipulates that duty is pavable on liguor and other consumed

stores during the transit of a cruise vessel through territorial waters of India

e
jf_,:J'_.'_-_"".T—']'ll.ﬂ clarification in [nstruction Neo:15/2018-Cus is in line with the
& f’il'\-'ld.- i

N

1. ‘ i
-
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interpretation discussed in foregoing Paras. Clause 2(v] of the Instruction

reads as under: -

ju) The definiion of Indian Customs waters has been
extended up to EEZ in Finance Act, 2018, ‘Indian Custorns Water'
finds mention in various sections of Customs Act primarily related
to ernforcement. Dutiability of an imported product is govermned by
Section 12 of the Customs Act which is unagffected by the impact
of said amendment. A cruise vessel calling on an Indian port
would, therefore, be liable to pay duty on liguor and other
consumed stores during its transit through territorial
waters or its period of stay at port in India Nere passage
through Idian Customs waler withoul calling on al any of the
Indian ports would net attract Cusfoms duties.”

26.1 The position of law as explained in the Instruction Ne.15f2015-
Customs dated 04 10.2018 is that dutiability of an imported product is
governcd by Scction 12 of the Customs Act and duty is to be paid on consumed
stores during vessel's transit through territorial waters or its period of stay at
port in India. The fact remains that during the course of its movement between
coastal ports in India, the vessel TUG YEVIN has consumed certain stores, and
bunkers. The fact not disputed is that the stores are consumed within the
territorial waters. Though the Noticee paid the self-assessed Customs dury of
Rs 9,94 524 /- at the material time on the basis of consumption of ship stores
baged on inventory declared by the Master of the Vessel without any protest &
challenge about its levialulity, now, while contesting the issue did not dispute
the revised duty calculation of import duties pavable on Marine Gas Ol

proposed in the BUN,

27 | find that the Hon'ble Supreme Court of India’s judgment on the
issue of collecting duty in such cases and applicability of Section 87 in the
case of M/s, Aban Loyd Chiles Offshore Ltd Vs U.O.] reported as 2008
(227) ELT 24 (SC) is applicable in this case. The Hon'ble Supreme Court of

India has held as under:-

“a7g It may nol be correct to contend that the oil rigs installed by ther

appellants answuer the description “foreigr: gong vessel”, A vessel may be a

foreign going vessel but if the oil rig is situated in the area fo which the

Customs Act applies or exlends, the aid of Section 2(21) af the: Customs Acl

sannol be laken to get the benefit under Sections 86 and 87 of the same Act

The peinciple underlying under Seotions 86 and B7 is thai the stores dare

COrsL e o boarnd by {-rf{}.l"liﬂ'g.ll gq:!-t'rtg resse, yt"ll‘ M—Eﬂ![_ﬂﬂ Ih!!!ﬂ[! ﬂﬂh'_lﬂ'

vessel is located within a territory over which the coastal State has

3 complete control and has severeign right to extend its fiscal laws to
= such an_arca with er without modifications and the stores were
iy 7 5 consumed in the arca to which the Customs Act has been extended,
& _ reference or reliance to the vessel being a foreign going vessel shall be
Tt ) T uence and the Customs ty would be leviable as the
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goods are consumed within the territory to which the Customs Act has

been extended as per the Mantime Zones Act, 1976 and the nternational
Convention UNCLOS, 1982.°

27.1 The Hon'ble CESTAT in the case of M/s. Aslan Cableship Pyl Ltd
reported as 2020({374) ELT 597 (Tri-Bang), relyving on the Hon'hle Supreme
Court of India's judgment supra, in matter of Foreign Going Vessel cngaged to
carry out repairs of cables located in South East Asia and Indian Ocean Area,
has held thal Customs Duty on ship stores consumed while the vessel was
performing operations within Indian territorial waters requires to be paid, The

relevant portion of the order reads as under:-

“26. On a plain reading of Section 87 a=s above, it is ewdently clear that
as long as the vessel or the avcraft holds the slatus as a foreign-going
vessel, exemptions conlgined in Section 87 apphes without any doubt,
Going by the ratio of the judgment of the Hon'ble Supreme Cowrt in the
case of Aban Loyd Chiles Offshore Ltd,, 2008 {4) TMI 19 §{8C) - 2008 (237}
EL.T 04 8.C) held that ;

TR I omay not be correct o contend that the oil rigs

instalied by the appellants answer the descnption “foreign

going vessel”. A vessel may be a foreign gmng vessel but if

thie oil rg s situated m the area to which the Customs Act

applies or extends, the aid of Section 2§21) of the Customs

Aot cannol be taken (o get the benefil under Sections 86

and 87 af the same Acl. The principle underlying under

Sections 86 and 87 s that the siores are consumed on

board by a foreign gotng vessel. [ the so-called forengn

going vessel is located within a territory cver which the

coastal State has complete contral and has sovereign right

to extend iis fiscal laws to such an grea with orF wathoud

modtfications and the stores were consumed in the area fo

which the Customs Act has been extended, reference or

refionee fo the vessel being o foreign going vessel shall he

af no conseguence ond the Customs duty would be

tevtabie as the goods are consumed within the termitory to

which the Cusfoms Act has been extended as per the

Mantime Zones Ant, 976 and the International Conpention

UNCLOS, J982"

From the aboue, we find that though the status of an FGV is not altered by
the fact that such vessel or aircraft has run to a domestic Port or Afrport
during Such time, duty on the stores consumed when the vessel was
involved tn aperations within ndian termitonial waters, needs to be collected
e vier af the above judgment. We find that Hon'ble Bombay High Court in
the case af Pride Foramer has also taken the same view., This Bench has
also Jollowed the same in the case of Focus Energy, 2019 {11) TMI 22
fCESTAT BANG. ) Therefore, we find that the appellants require to pay duty
an the ship stores consumed by them while they were operating in the
termtorial walers of India. The appellants claim that such operations were
only once during $th October 2007 to 6th October 2007 and the applicable
duty payable is Rs. 1,63479 However, this is a matter of fact and the
same regquires lo be ascertained/ verified from the records like vessel's log
bocks, comespondence with thetr masters, telecom authorities, information
submitted to Port and Customs etc. Far this reason, the meatter requires ta
go back to the adiudicating authority for computation of the duty liabality,

27, We find that Learmed Authorized Representative for the Depariment
has reiterated the fincings of the Learned Commissioner. However, as per
our discussion above, the condentions of the Department have been
countered and held to be not maintainable under law. We also find that the
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crses relted upon by the Authorized Representalive cannot help the cause
of the Department, We find that the decision in the caose Aban Loyd Chiles
CMfehore Lid,, Prde Forarmer fsn:;.:m} concerned aboul the vessels which
were rigs engaged in ol exploration in the designated areas of continental
shall and exclusive goonamie =ong, which were declared by a nofificolion
to be a part of Indta for a imited purpose. However, we find thal the cases
are relevant only to the extent they decide the applicability of duty-free
stores during the period the wvessels were in Indian teritonal waters,
Moregeer, the submissions of the Ledrned AR arg based on siray
correspondence and ne nvestigation o that extent appears o hioee beern
done in this regard. The oux of the argument of the department was that
the vessel was berthed in Cochin for most of the tme dunng the disputed
perod ad thus F ceases [o be foreign going vessel, Moreover, we find that
the vessel was anchored in Cochin Por! and was under the woatchfil eyes
af ‘Customs and Port guthorties. Many times, Customs authorties hove
boorded the vessel as demonstrated by the counsel for the appellanis,
Crustoms officers were- superising the bonded stores of the vessel T woas
wwell within the right and moandate of Customs authornties o odinse the
appellants fo ensure that there were no procedurnl and other mfractions,
No proof” of such efforts and correspondence, if any, has been placed an
record before us. It cant be seen that the arguments of adudicoting
ﬂ:.r.th{miy were controveried aned we are inclined to hold that the impugned
vessel is foreign going vessel and as such the exemption in terms of
Section 87 of the Customs Act, I962 s avadable to the appellants, despile
the fact that it was lying berthed at Cochin for most purt of the time,
However, n wete of the Hon'ble Apex Court's decision in Aban Loyd case
fsupra), we find that the duty on the ship stores consumed while the vessel
was performing operations within fndian terriforial waters requires o be
paid by the appellants. Leamed Counsel for the appellants has fairly
conceded the same and expressed willingness to pay the same. "

27.2 The Hon'ble CESTAT in the case of C.C. Vs Shipping Corporation of
India reported as 1985 (21) E.L.T. 778 (Tribunal) has mn similar matter held as

under:-

8. The case of M. T. Netaji Subhas Bose and the cose of Nancy Dee are
different. Nancy Dee was specially chartered and brought to India for the
purpase of lightering work of wheat ecarrying from super tankers. This is
not the case with M.T. Netaji Bose. The vesse! unas itself a foreign carngo
carrying ship which amved from Kharg lslond in the Persian Gulf unth
Jorewgn carga for Madras and Visakhapatnam. There 15 no ewndence that i
was destined to go to Caloutta, When she went to Caleutta she did so only
o carry crude oil taken from M. T, Zakir Hussain at Visakhapatnam. Noris
there any ewidence that M.T. Zakir Hussamn was destined to discharge
foreign crude atl Calewtia and that M. T, Nelaji Subhas Bose merely helped
to carry the cargo to its intended destination. M.T. Netaji Subhas Bose
diverted ot Visakhapatnanm, an Indian ports in order to cary cdrgo 1o
Haldia another ndian port. It makes no difference that the carge was a
foreign cargo, The fact was that cargo was carmed belweeen one fndian port
and another by a ship that was not meant to undertake that voyage Nor
was it meant fe {ift Indian cargo ar Calcutta for any foreign porl as is
proved by the fact thal she left that port in ballast, teuching Vizag again
which she left on 29-1-1978 also in ballast, The run from Vizag to Calowita
beppeen 19 and 22:-1-1978 was clearly o coastal rn 0 ey oargo
between two indian ports, and no other, We are, therefore, unable 1o agree
with the Shipping Corporation of India that the demand for duly made by
the Vizag Cusloms wWas inoorrect.

In an another case of vessel being sailed in territorial waters of
» Hon'ble CESAT in the case of M/s. Bharat Petroleum Corporation
-,-ﬁtha}f reparted as 1984 (17) ELT 413 (Tribunal) [maintained in 1989
-~ LF
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[43] ELT A131 ({Supreme Court)] has allowed the benefit of exemption from
Excise duty on bunkers supply to a foreign going vessel sailing between two
Indian port i.e. Bomaby and Kolkata while in Foreign Run and held that statis
of the Vessel has to be ascertained with regard to facts and circumstances of

the case,

27.4 The above views are supported by the ratio in the above discussed
judgments and in view of the matter | am not inclined to consider defensc
theory and various judgments relied upon by the Noticee, The said Judgments
relied upon by the noticer arc issued in connection with the peculiar facts and
circumstances therein which alss includes non-acceptance of Departmental

Appeals based on litigation policy which do not have precedence value.,

28, In the light of the above discussion and relying on the above case
laws, | hold that the Noticee is required to pay Custams duty on ship stores,
bunker, provisions, alcohol etc.  consumed on Vessel TUG YEVIN during its
transit through territorial waters or its period of stay at port in India,
Therefore, Customs duty is nightly paid by the Noticee however remained short

paid as it was wrongly sell-assessed by them.

29, | find that Customs dutv payable on Marine Gas 0il ({CTH 27101930)
which includes basic Customs duties along with other duties and Cess as

impased under various provisions is as under;-

Sr. | Types of Duties | Rate of Duty | Marine Gas Ol |
M. | (MGO) ¢ HSD
| | Luantity - | 61604 Lir.
[2 i.ﬁ.aau:aml:-[u Value (in Es, ) | Rs 50.65,756 /-
3 Basic Customs Duty (BCD) |Nur_i.l“|ca't";n|1 [ 2.5% Es.1,26.644 /- =
| Ne. 52/2017-Cus. dated 30.06.2017 |
(Sr. No. 3j| |
I? Apriculture Infrastructure and | Re. 4/- per | Rs, 246,776/ -
Development Cess (AIDC) Liter,
5 | Addl Duty of Customs equivalent to | Rs. 8/- per | Rs, 4.'3'35,552;.
[ Special Additional Excise Duty (SAED), | Liter.
Ne. 05/2019-CE dated 06.07.2010
| | ias amended))
6 Raacd ard Infrastructure Cess | Ra, '2',?- |:|-¢1_' | R=s. 1,23,388/-

| equivalent  to  Additional Duty of  Liter
Customs [{Sr. No. 02) (as amended
vide Noti. 25/2022.Cus dated |

| | 21.05.20232|]
- _ 7 | Basic E,-‘{ﬁl-.i.‘DUt'-. as per Section 3 of Rs. 4.20 per | Re. 2,59, 1 EE_.-'-
':;H" ‘"___‘_!i ""'*1 the Contral Excise Act, 1044 Liter. .
'i |
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|Netification No. 11/2017-CE dated I
30.06.2017 (Sr. Mo, 3{i)) (as amended))
'8 | Social Welfare Surcharge Notification | @ 10% ['Rs, 124,048/
Mo, 12/2021-Cus. dated 01.02. 2021 |
i 10%of3+4+5+6+7]

|4 | the Addiional Duty of Customs on |@d4'% | ks, 2,42,738/-
imported gooeds under Sub-section [5) of |
Section (3) of the Customs Tariff Act,
| 197551 of 1975)

| [No. 53/2017-Cus.dated 30.06.2017 |
jas amended) [4%age of 2+3+5+6+7) 5 |

10 Total duty on MGO/HSD [3 to 9| ' Rs. 16,17,161/-

29.1 The noticee in their submissions has challenged the levy of
Customs duty itsell however not disputed duty calculations amounting 1o
Rs.16.17,161/- payable on MGO as worked out above and proposcd in the
Show Cause Notice, Thus, actual duty payable and difference arose due lo
short pavment while filing the Bill of Entry is not in dispute, Therefare, I find
that the differential duty of Rs.8,34,103/ - short paid on MGO (CTH 2710 193,
is required to be paid by the Noticee. In view of above facts, | confirm the
demand of differential duty of Rs, 8,34,103/- to be recovered [rom the Noticee
under Section 28 (1] of the Customs Act, 1962 along with interest under Scction

28 AA of Customs Act, 1962 as proposed in the Bhow Cause Notice

30. The Show Cause Notice also proposes penalty on the Notices under
Section 117 of the Act which reads as under: -
“Section 117 Any persen who contravenes any provision of this Act or
abets any such contravention or who fatls o comply with any provision of
this Act with which it was his duty to comply, where no express penally

is elsewhere provided for such contravention or fatlure, shall be hable toa
penaliy not exceeding four lakh rupees”

0.1 1 find that Section 17 of the Customs Act, 1962 provides for sclf-
assessment of duty on import and export goods by the importer or exporter
Hitneell by filing a Bill of Entry or Shipping Bill as the case may be, In
electronic form, as per Section 46 or 50 respectively and therefore, under sclf-
assessmerit, it is the responsibility of the imporier or exporler 1o ensure that he
declares the correct classification, country of origin, applicable rate of duty,
value, bencfit or exemption notification claimed, if any n respect of  the
mported [ exporied goods while presenting Bill of Entry or Shipping Bill. In
éfﬂ:;u:‘the Present case, I find that the Notices has not paid apprepriate duty leviable

-
AP
|

i

DF.'I.-

S, el . = _
« % iewess correct duty liability under Section 1Y of the Act and presenting
e il .

¥ e
L

fader Section 12 of the Customns Act, 1962 as much as they failed to sell-

o R

Page 1B of 20




Document Identification Na. 202501 71MMOC0001010E
O Mo, 15/Additional Commissioner,2024-35
F.Ma CUS/1032/2024-Adjn

incarrect Bill of Entry under Section 46 by not declaring all relevant provisions
and notifications attracting duty liability. Since the Noticee has violated the
provisions of Section 12 read with Section 17 and 46 of the Customs Act. 19532
which was their duty to comply, but for which no express penalty is elsewhere
provided for such contravention or faillure. [ find that Moticee is liable to

penalty under Section 117 of Customs Act, 1962, as proposed in the Show

Cause Motice

31. [nview of the above, | pass fellowing order:

SORDER::

if I confirm the demand of differential duty of Rs.8,34,103/-
(Rupees Eight Lakhs Thirty Four Thousand One Hundred and
Three only) under Section 28(1) of the Customs Act. 1962, ‘The
same should be paid by | recovered from the Noticee forthwith,

(1) | order to charge and recover applicable interest leviable on the
contfrmed amount of differential Customs Duty, as per (I] ahove,
under Section 28AA of the Customs Act, 1962 which should be
paid by / recovered from the Notices forthwith,

(i) 1 impose penalty Rs. 85,000/- (Rupees Eighty Five Thousand
Only) on M/s. Trans Tide Agency, Bhavnagar under Section 117 of
the Customs Act, 1962 which should be paid by [ recovered from

the Noticee forthwith.

This order is issued without prejudice to any other action that may be
taken against the importer or any other person under the Customs Act, 1962

or any other law for the time being in foree.

(Amit Kumar Singh)

HULHI A Additional Commissioner
f(Customs (Preventive)
WIHATRY Jamnagar

Date: 30 .01.2025
TS H | CUS/1032/2024-Adjn

BY RPAD/SPPED POST/HAND DELIVERY:

M/s Trans Tide Shipping Agency,
Shreeji 101, Plot No. 8/C,

Opp. Bhagini Mandal Hospital,
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Copy to:
1 The Commissioner, Customs (Preventive), Commissicnerate, Jamnagar
2 The Superintendent{TRC), Customs (Prevenltive), Commissionerate Jamnagas
3. The Assistant Commissioner, Customs Division, Bhavnagar
4, The Superintendent, Systems, Customs (Prev.), Commissionerate Jamnagar
5 Guard File.
;___,-;' q-.:.___
i
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