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T
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Commissioner of Customs (Appeals),
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ON:
2] Mr. Samir Sharma,

- ADDRESS OF THE
;}3\1313 LLANT:
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f 64, Sadguru, Smart City, Nava Kapaya,

Mundra

ufa 39 aufed & sl Iugm & fow gua 7 & 9t @ e 9\ g8 o)) fovan a1 .

This copy is granted free of cost for the private use of the person to whom it is issued.

Hrarges sifufiam 1962 @1 urr 120 &Y &Y (1) @yt 99ifva) & d= Fafaiag som &
el & g J B AR 79 AR § HUA B HEd Heqy BT 81 a1 39 ey T Wiy
1 TR ¥ 3 WelH & sfax o wfa/ sy wfig (snden gxivm), faw warem, (@rma fum,
yue arf, 98 et & grdiern sndeT uidd $Y 9o ©.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Seccretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Frafefaa gefid &R/ Order relating to ; | ]
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(@)

any goods exported _ ‘

()

—
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
guantity required to be unloaded at that destination, N

(1)

e HufTum, 1962 & W X aul I8 AT 41T U TaH & ded Yed aTdd] @
3erait,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

GANNEU drde A Wi (aHTae 3 [Qrey WY 1 URLd BT R ord st Juad) oid |
&1 st R 39 & [y FufafRa s dow a9 oftu |

The revision application should be in such form and shall be verified in such manner as |
may be specified in the relevant rules and should be accompanied by :

(%)

SI¢ ®] Ta,1870 & A 6.6 (gl 1 & HH1T MUlfRd (BT 71U F[AR 59 ¥ B 4 Ufaal,
gl v ufd & gare 09 31 ey Yo fewe wm g T1f.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

Tigg Wl & arar 91y 7o Hay &1 4 ufaui, afe g1

(b)

4 t:npi-es of the Ordcr-'m-()rigiual._'i-;a;aditi.on to relevant docﬁmcnts, if s:ny

(0

gAeu & forw sdea &1 4 ufai

(c)

4 copies of the Application for Revision,

(%)

ARG STdeT TR B & (¢ GARed AfufgH, 1962 (@y1 diud) A Fuffva wig o)
31 T, Wiy, gvs, a=f 3R fafay #2) & 3 & siefts s @ 7 5. 200/-(F9Y & 1 7=)@
¥.1000/-(FUT T&H g A1 ), a1 o) grat 8, @ www fRa srar & wmfdres gar d.sie
&1 < ufeal. afe gew, Timm T ST, e Ty §8 @1 i SR ¥ v aE g1 39 &Y
g1 dl 0 B & &0 ® ¥.200/- 3R 0fg te @@ @ #fi® 8 @ B & ¥9 § $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Ks.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/ - and if it is more than one lakh rupees, the fee is Rs. 1000/ -.

7E ¥, 2 & Sl g A & ofaTal oG HIE & G 1 afe HIs dfed §¢ AW q g
TEY a8 a1 @ e Ay 1962 #) 4T 120 T (1) & dfH wid wLe.-3 A
foryes, $gta Iare Yoo AR Fa1 &R ot sfuevo & way Fafaf@a gd w snfta w1
a8

In respect of cases other than these mentioned under item 2 above, any person aggrieved {

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form {7 &

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address : 7l

HATHTRIe®, $e1d SWE Yo @ §al BT HUlfey | Customs, Excise & Service Tax Appellate |~ /|

ez, gfgndt aElg dis Tribunal, West Zonal Bench

o< Hifore, sgaTet Had, e MRuTFR g9, | 2+ Floor, Bahumali Bhavan,

HHRE], HgHqldG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

TSP HUTTaH, 1962 &1 URT 129 T (6) & U1+, GHIeH HUTIH, 1962 B URT 129
T (1) & 7 onfle & wy Frafafea yes dau 87 Ffgu-
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(%)

aﬁaﬁmﬁmmﬁaﬁﬁﬂﬁmaﬁwﬂmnﬁnwwaﬁwwwmﬁ
a7 g€ $) THH U A U U1 SUH FH §1 dl TP g $UL,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@

" ordTer & raArd WA 3 wrgt e SR JTUSTE gIRT H T Yo 1Y TS TUT AT
a7 EE F THH Ure AE w0 | Hfle g e $ud v arE | sifte 7 g @Y uid g9

¥uq

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

e | WA AT # orel el AHIes ATUBRY gIRT HIT AT Yewb AR TS qYT T
a1 € F IHH T arE +9T & #fUe g aY; o R UL

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

79 AoT F [aE TS B WA, Ai TG Led & 10% @] B W, 9gl T 41 Ueh T4 48 [991% A ¢, 41 48 & 10%
381 B W, WEl Had &S faarg A §, (it v s |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I AT @ URT 129 (T) & Sfnid Srdiel WUSRU & WHA QAR U@ HTde UA- (F)
I SRR F Forg 4T Tafal ot gy & g ar el oy waier & forg ey g ardier - - sruan
gm@émmwmmﬁiﬁmmma?mmmﬁmwwﬁm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(@) in an appeal for grant of stay or for rectification of mistake or for any ather purpose, or

\{hp for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER - IN - APPEAL

The present appeal has been filed by Shri Sameer Sharma (hereinafter
referred to as “the Appellant”) under Section 128 of the Customs Act, 1962
against Order-in-Original No. MCH/ADC/AKM/175/2024-25 dated 25.10.2024
passed by the Additional Commissioner of Customs, Mundra, (hereinafter
referred to as the Adjudicating Authority) pursuant to investigation conducted
by the Directorate of Revenue Intelligence (DRI), Gandhidham, into a well-
organised cartel allegedly engaged in the import of prohibited, restricted and
grossly mis-declared goods through Mundra Port and other locations. The
investigation covered 18 import consignments imported in the names of eight
different importers, which were alleged to be controlled and operated by a
common group of persons. Importer-wise investigations were carried out and
separate show cause notices were issued. The present proceedings pertain to one

such consignment imported in the name of M /s M.M. Enterprises.

2.1 Facts of the case, in brief, are that the investigation was initiated on the

basis of specific intelligence that a container cleared from Mundra Port was
carrying concealed foreign-prigin electronic cigarettes. Acting upon the
intelligence, officers of DRI intercepted a vehicle bearing No. GJ-12-BV-0610 on
01.09.2022 near Palsana Chokdi, Surat. System analysis revealed that the

vehicle was carrying goods pertaining to Container No. TLLU4615592. The
container was diverted to ICD Sachin for detailed examination. Examination
conducted under panchnama dated 01/02.09.2022 resulted in recovery of 107

cartons containing 85,600 foreign-origin electronic cigarettes concealed along

with declared goods. Since import of electronic cigarettes is prohibited under

DGFT Notification No. 20/2015-2020 dated 26.09.2019 read with the Prohibition g
of Electronic Cigarettes Act, 2019, the goods were seized under the provzsmns/ e Mp‘
the Customs Act, 1962. /oo \ %

4
‘-a‘-

2.2 Further investigation revealed that the intercepted consignment form’i;d
part of a larger modus operandi involving multiple containers imported under'_ i _' -
the guise of low-value consumer goods. Duri ing September 2022, DRI examined o
18 containers at Mundra Port, ICD Sachin znd Bhiwandi, out of which 2,95,600
pieces of foreign-origin electronic cigarettes were recovered from three
containers. The remaining consignments were found to be grossly mis-declared

in respect of description, classification, quantity and value. Several
consignments were found to contain toys falling under Chapter 95 of the
Customs Tariff without mandatory BIS certification, as well as mobile
accessories bearing logos of reputed brands, indicating prima facie violations of
intellectual property rights. The declared transaction values were rejected under
Rule 12 of the Customs Valuation Rules, 2007 and re-determined on the basis

of Chartered Engineer reports.

\/ S/49-282/CUS/MUN/2024-25



Page Sof 11

2.3 In respect of M/s M.M. Enterprises, it was alleged that the firm had
imported the subject consignment by mis-declaring the goods as hair
straighteners, head massagers, exercise books and miscellaneous items,
whereas the container was found to contain large quantities of prohibited
electronic cigarettes and toys without BIS compliance. It was further alleged that
the importer had previously imported similar consignments containing electronic
cigarettes during July and August 2022, which were disposed of prior to
detection. Verification of the declared premises of the importer revealed that the
premises were found closed and that the IEC and KYC documents were allegedly

lent for consideration.

2.4 During the course of investigation, statements of various persons
connected with the import, clearance, transportation and logistics of the goods
were recorded under Section 108 of the Customs Act, 1962. Several persons were
arrested, including individuals alleged to be key operators and facilitators of the
smuggling cartel. Among others, statements of the appellant were recorded on
05.09.2022, 06.09.2022 and 08.09.2022.

2.5 It emerged during investigation that the appellant was working as a G-
Card holder of M/s Al Cargo Services, a licensed Customs Broker operating at
Mundra Port. It was alleged that he was involved in handling customs-related
documentation and clearance work for importers connected with the cartel,
including M/s M.M. Enterprises. As per the department, the Appellant received
import documents such as invoices, packing lists and Bills of Lading through
electronic means from persons associated with the imports, including Shri
Baldevsinh Vala and Shri Mohammad Asif Sathi, and not directly from the IEC
s Iders. It was alleged that he did not independently verify the credentials of the
‘- rters and facilitated filing of documents declaring goods such as plastic
and miscellaneous consumer goods, whereas the consignments were

dd to contain mis-declared, restricted or prohibited goods.

2.6
were used for movement of goods from SEZ to DTA and that the Appellant

The investigation further alleged that incorrect or unrelated e-way bills

facilitated clearance of such consignments despite being aware of the
documentation requirements. Statements of certain co-noticees indicated that
the Appellant had allegedly received monetary consideration for facilitating
clearance of such consignments. Accordingly, it was alleged that he had
knowingly abetted the improper importation of prohibited and mis-declared

goods

2.7 On the basis of the investigation, statements and evidence on record, the
Adjudicating Authority held the goods liable to confiscation under Section 111
of the Customs Act, 1962 and imposed penaltieUe importer and other

$/49-282/CUS/MUN/2024-25
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noticees, including the Appellant, under Sections 112(a)(i) and 114AA of the
Customs Act, 1962,

3 Being aggrieved by the impugned order, the Appellant has preferred the

present appeal and inter alia, made the following submissions:

3.1  The impugned Order-in-Original, insofar as it imposes penalty upon the
Appellant under Section 112(a)(i) of the Customs Act, 1962, is illegal, arbitrary,
and contrary to the facts and evidence on record. The Adjudicating Authority has
failed to establish any act, omission, or abetment attributable to the Appellant
which rendered the goods liable to confiscation under Section 111 of the Act. The

findings are therefore unsustainable and liable to be set aside.

3.2  The Adjudicating Authority has proceeded on conjectures and
presumptions rather than on legally admissible and corroborated evidence. The
allegations in the Show Cause Notice have been mechanically reproduced in the
impugned order without independent analysis, appreciation of evidence, or

application of mind. Such an approach vitiates the adjudication process.

3.3 The detailed replies, additional submissions, and post-cross-examination
written submissions filed by the Appellant have not been dealt with or rebutted
in the impugned order. The order does not record any reasoned findings on the
Appellant’s explanations, rendering it a non-speaking order in violation of settled

principles of natural justice.

3.4  The entire case against the Appellant rests solely on the statements of Shri
Vala Baldevsinh Nanbha and Shri Dirgesh Dedhia. No documentary, electronic,
financial, or independent evidence has been produced to corroborate these
statements. It is a settled position of law that uncorroborated statements cannot

form the sole basis for imposition of penalty. ‘,;.?’\; ,_-.\(‘&

- S
17

3.5 The Adjudicating Authority gravely erred in ignoring the c‘

: lel S9EE
admissions and contradictions which emerged during the cross-exammatlbé_l g ¥/ . "
the witnesses, thereby rendering the reliance on their statements wh‘of_lg;;:j:*;“ ,

e ™

untenable.
3.6  During cross-examination, Shri Vipin Sharma categorically admitted that:

« The Bills of Entry for the concerned consignments were filed under “Self”

and not through the Appellant as CHA;

« The Appellant never approached him, directly or indirectly, to seek

clearance of goods by bypassing legal procedures;

¢ No monetary consideration or undue influence was ever offered by the

Appellant;

\/ $/49-282/CUS/MUN/2024-25
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. Shri Vala Baldevsinh never approached him through the Appellant for any

illegal clearance.

These admissions completely demolish the allegation that the Appellant played

any active or facilitative role in the clearance of offending goods.

3.7 In cross-examination, Shri Vala Baldevsinh made crucial admissions,

inter alia, that:

« He paid the Appellant only legitimate charges for forwarder services

against proper invoices;

« He never paid any amount of Rs. 2.5-3 lakhs per consignment to the

Appellant;

« His subsequent statement alleging higher payments was recorded under

coercion and force while he was in illegal custody;

« The Appellant had no role whatsoever in transportation of goods after

clearance,;

. The Appellant did not manipulate documents, goods, or logistics post-

clearance.

These admissions fully discredit the earlier inculpatory statements relied upon

by the department.

3.8 The Appellant merely acted as a forwarder by creating checklists based on
documents provided by the importer or its representative. The Appellant had no
role in filing Bills of Entry, examination, assessment, warehousing,
transshipment, or final clearance of goods. All Bills of Entry were admittedly filed

er “Self”, wherein Empezar Logistics Pvt. Ltd. acted as CHA/CFS.

Hefore grant of out-of-charge. The Appellant had no authority, opportunity, or

obligation to physically examine the goods.

3.10 As per Circular No. 09/2010-Customs dated 08.04.2010, the obligation of
a CHA/forwarder is limited to KYC verification through prescribed documents.
There is no requirement under the Customs Act, SEZ Act, or CBLR to physically

verify the importer’s premises or goods.

3.11 The above legal position is settled by multiple judicial pronouncements,

including:

e S. Prakash Kushwaha & Co. v. CC- 2023 (2) E.L.T. 173

([

S/49-282/CUS/MUN/2024-25



* G.N.D. Cargo Movers v. CC - 2017 (357) E.L.T. 1184 (Tri-Del)

* Kunal Travels (Cargo) v. CC- 2017 (354) E.L.T. 447 (Del.)

» APS Freight & Travels Put. Ltd. v. CC - 2016 (344) E.L.T. 602 (Tri-Del)
* HIM Logistics Pvt. Ltd. v. CC - 2016 (338) E.L.T. 725 (Tri-Del)

3.12 The entire investigation was initiated solely on the basis of information
voluntarily provided by the Appellant on 01.09.2022 and 05.09.2022. Emails
and contemporaneous records confirm that the Appellant proactively shared
container details, even for consignments in which he had no role. Treating an

informer as an accused is per se arbitrary and illegal.

3.13 Mens rea or conscious knowledge :s a sine qua non for imposition of
penalty under Section 112(a), particularly where abetment is alleged. No
evidence has been brought on record to establish prior knowledge, intention, or

conscious facilitation by the Appellant.

3.14 It is well settled that statements recorded under Section 108 of the
Customs Act, once retracted, contradicted in cross-examination, and
uncorroborated, lose evidentiary value. Reliance is placed on Union of India v.
Kisan Ratan Singh - 2020 (372) E.L.T. 714 (Bom).

3.15 The Adjudicating Authority has failed to demonstrate how the Appellant
did or omitted to do any act which rendered the goods liable to confiscation or
abetted such an act. In absence of satisfaction of statutory ingredients, penalty

under Section 112(a) is wholly unsustainable.
4, Record of Personal Hearings:

In accordance with the principles of audi alteram partem, the Appellant was

afforded the opportunity of personal hearing which was attended virtually by

Shri Chinmaya Seth, Advocate on behalf of the Appellant on 12.01.2026 whex;ei’(i
: . g
he reiterated the submissions made at the time of filling appeal. | 37 <@
T .
o\ e
5. Discussion and Findings: x\ =

5.1 T have carefully examined the records of the case, the impugned Order—iﬁ"}}‘-

Original, the grounds of appeal, the submissions advanced by the appellant, and
the evidence relied upon by the Adjudicating Authority. The sole issue for
‘determination is whether the penalties irnposed upon Shri Sameer Sharma
under Sections 112(a) and 114AA of the Customs Act, 1962 are legally

sustainable.

5.2 At the outset, it is noted that the appellant is neither the importer nor the
owner or beneficiary of the goods. The entire case against the appellant rests on

(i) statements recorded under Section 108 of the Customs Act, particularly of co-

W $/49-282/CUS/MUN/2024-25
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noticee Shri Baldevsinh Vala, and (ii) an alleged facilitative role attributed to the
appellant in his capacity as a G-Card holder. There is no seizure from the
appellant, no recovery of proceeds of smuggling, and no documentary or

electronic evidence directly linking the appellant to the alleged act of smuggling.

5.3 I find that cross-examination of Shri Vipin Sharma, Preventive Officer, who
was directly associated with examination and clearance of the impugned
consignments, was allowed and conducted. During cross-examination, Shri
Vipin Sharma unequivocally stated that no pressure, inducement or influence
was exercised by Shri Sameer Sharma, and that examination and clearance were
carried out by Customs officers in the normal course of official duty. This
testimony directly negates the Department’s allegation that the appellant

facilitated or abetted smuggling by influencing Customs officers.

5.4 The evidentiary value of the deposition of Shri Vipin Sharma assumes
particular significance as it emanates from a neutral departmental officer directly
involved in the examination process. In the absence of any material contradiction
or impeachment of his testimony, such evidence cannot be brushed aside lightly.
The failure of the Adjudicating Authority to deal with this testimony renders the

findings vulnerable.

5.5 1 further note that cross-examination of Shri Baldevsinh Vala, whose
statement is the primary basis for implicating the appellant, was conducted.
During cross-examination, Shri Baldevsinh Vala admitted that the appellant had
no role in procurement, selection, valuation, packing or concealment of the goods
and that documents were handed over to the appellant merely for filing of Bills

of Entry in the normal course of business.

5.6 These admissions materially cilute the inculpatory portions of the original
ement and clearly demonstrate that the appellant had no prior knowledge of
leged mis-declaration or smuggling. Once such admissions emerge during
-examination, the original statement cannot be relied upon in isolation to

en penal liability.

5.7 I further observe that one of the most serious allegations against the
appellant was that he allegedly received Rs. 2.5 lakh to Rs. 3 lakh per container
from Shri Baldevsinh Vala. However, during cross-examination, Shri Baldevsinh
Vala categorically denied having made any such payment. This denial strikes at
the very foundation of the allegation of pecuniary benefit and destroys the
department’s theory of motive and mens rea.

5.8 In the absence of any corroborative evidence such as bank records, cash
recovery, electronic trail or contemporaneous documents, the uncorroborated

statement of Shri Baldevsinh Vala already diluted during cross-examination

k\/ S/49-282/CUS/MUN/2024-25
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loses all evidentiary value qua Shri Sameer Sharma. Penal Liability under
Sections 112(a) and 114AA cannot be sustained on such infirm and

unsubstantiated evidence.

5.9 1 also find considerable force in the appellant’s contention that although
cross-examination was allowed and forms part of the adjudication record, the
Adjudicating Authority has not even adverted to the outcome of such Cross-
examination in the findings portion of the impugned order. This is not a mere

procedural irregularity but a serious substantive lapse.

5.10 Once cross-examination is permitted, the Adjudicating Authority is legally
bound to consider the outcome thereof and record reasoned findings. Even
disagreement with the testimony elicited during cross-examination must be
supported by cogent reasons. Total non-consideration of cross-examination
renders the order non-speaking and violative of principles of natural justice, as

consistently held by higher judicial forums.

S.11 T further observe that the Department has not produced any evidence to
show that the appellant generated, manipulzated or caused the generation of false
documents or e-way bills, nor is there any evidence of his involvement in
transportation of goods from SEZ to DTA. Mere association or procedural
involvement, without proof of conscious and intentional acts, is insufficient to

attract penal provisions.

5.12 Therefore, 1 hold that while statements recorded under Section 108 of the
Customs Act, 1962 are admissible in law, admissibility is distinct from
evidentiary weight. Where such statements are diluted or contradicted during
cross-examination and are not supported by any independent corroborative
evidence, their probative value stands significantly diminished. In such
circumstances, reliance on such statements alone is insufficient to sustain peng

consequences under the Customs Act, 1962,

5.13 In view of the above, I hold that the essential ingredients of Sections 1{{
and 114AA, namely conscious knowledge, intentional act and deliberate uS¢a
false documents are conspicuously absent in the present case. The finding®
recorded in the impugned Order-in-Original against Shri Sameer Sharma are

therefore legally unsustainable.

5.14 Accordingly, the penalties imposed upon Shri Sameer Sharma under

Sections 112(a)(i) and 114AA of the Customs Act, 1962 are set aside.

%%
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6. The appeal is allowed with consequential relief, if any, as per law.
- ATTESTED J/‘ \
‘ (AMIT A)
SUPRERINTENDENT o
o gyees (ardiee), sreeETaTr Commissioner (Appeals),
CUSTOMS (APPEALS), AHMEDABAD Customs, Ahmedabad

F. No. S/49- 282/CUS/MUN/2024-“@4

<436
Date: 30.01.2026

By Registered post A.D/E-Mail
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1. Mr. Samir Sharma, .*f’---*:.}-_x\’fj{g

-
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\._\‘,..__:_‘__I‘_J\V
i e

\;/'I'he Chief Commissioner of Customs Gujarat, Customs House,

¥,

64, Sadguru, Smart City, Nava Kapaya, Mundra.
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Copy to: -

Ahmedabad.
2 The Commissioner of Customs, Mundra.
3. The Additional Commissioner of Customs, Mundra.

4, Guard File.
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