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This copy is granted free of cost for the private use of the person to whom it is issued.

qrrrd&'vqar frot{
o1 drfr-€'€ e rfii &
s{{( rnrl, r'{ ftTd} ol

qfu rq' qre{T Q 3iri o} en-ea rrf,qq o-{ifl d d t-s qrtrr o1 crfr
oier erqt sfodrvTfi skq tqra-di-{ ffiua1, lm q7*o, gr"ro faqsl
Ecflau G{rtfi q-qd a-i (fld A.

dlqroo 1e62 Efl Er{r 12e d d lrt g,{r €{frfqd1&;rfH Fgfiitd m-*

ustoms Act, 1962 (as amended), in respect of the following
cat(igorics of cascs, any person aggrievcd by this order can prefer a Itevision Application to
'1'h<: Additional Secrctary/Joint Sccretary (llcvision Application), Ministry of I,.inancc,
(I)cparlmcnt of Revcnue) Parliamcnt street, New Delhi within 3 months from the date of
communication of the order.

Under Section 129 DD(1) ofthe C

i+xtufua d /Order relating to:
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sq i erqrfto rTtd

any goods exported

1{t{d 3{Igrd 4a{r (T{I ITIT ql{f, lTdq PIT;I q{ i Tq qra
qT sg r{Iq R{Fr q{ tsdrt qTi a. ftC afqlefa qrd saR I qri q{ qT urr rrrrq R{Fr q{ sdrt
rrg qrf, o1 ql,r { srilem qro € o'S A.
any goods loaded in a conveyance for importation into India, but which are not unlo.rdcd at
their place of destination in India or so much of the quantity of such goods as has not bccn
unloadcd at any such destination if goods unloaded at such destination arc short of thc
quantity re uired to be unloaded at that dcstination.

dlqlfdt rsoz A rrrqrq x drits-s* rF S;IN qr ffi-e il6-qJ@ drffi fr 
l

Payment of drawback as provided in Chaptcr X of Customs Ar:t, 19(r2 and the rulcs madr:
th(:reu nder.

&fUT q{ 1ITIR qIFq rqd EiFIr ssdl arii]

o1 qcrfr oir $s & sq f4sftfu6 6ppqp6 q{.fl *i qGq 
'

The revision application should be in such form and shall bc verified in such manner as
may be specified in the relevant rules and should be accompanied by :

q1 qe, rszo q( {r.6 fi rtc aEsf{ {s

.lflqrn

4
lM q-o qft t rqrs fr0 o1 qrqroq go tra,=e om d'+ erBv.

4 copies of this order, bearing Court Fee Stamp of paise fifty onty in one copy as prcscribcd
under Schedule 1 item 6 of the Court Fee Act. 1870.

sEd {w 3{erEn sTq {d 3ne{r o1 + qftqi,

4 copies of thc Ordr:r in-Original, in ardditjon to rclevant documcnts, if any

&fol 4

4 copies ol the Application for Rcvision

&{ul (lq{ Jeoz gu-Effio)A BtFd fu GiI

tlfl {dl{, tnts,Ew,wd} ;ftr ffiu q-d & sfN& o{{h 3adr i t r. zooT-1sug d e1 unlur
E.1ooo/-(FW qo 6qrr crd t, fisr rjl qmer d, € sq Fra {rrdr{ A trqrfuo qf,n dt.rnr.6
sn A qfu. qft go, qffi rrql qr"r, drrfrfl ryr as qi trRr 3ilt Fqc \rfi N qr srr€ 6c
El a} N ots & sq d o.zool- 3fu qk \'6 6rq Q rrlq6 d d ats &' sq fr o. rooo/-
The duplicate copl' of the T.R.6 challan evidencing payment of lts.2oo/- (Rupces two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other reccipts, fees, fines, forfeitures and Miscellaneous ltcms bcing the fcc

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

amount of duty and intcrest demanded, finc or pcnalty lcvicd is one lakh rupecs or less,

fccs as [is.2Oo and if it is more than one lakh rupees, the fce is Rs.lOOO/

q({.2 3{ 3rdtqt 3{q qrcdl- gE:tl qs f,enoo

c-Cqs sr-fiil d A a dtcr{ftr rfFrftq! 1e62 a1 Er{I 12e q (

Qdfq ss6 Eo silr €-sr 6i q-fi-f, eifqoru & sqa
e-f,a e

. 1962 Eltr 129 g 16l

1t + r{rlt{ ffi $.q.-3 g

ffiRo qd qc arffd o-{

, 1962 01 qr{r 129
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rr)

(c)
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(b)

(rjl

(c)

(q)

(d)

4

In respect of cases other than these mentioned under item 2 above, any person a

by this order can filc an appeal undcr Section 129 n (1) of the Customs Act, '19')2 in form

c.A.-3 before the clustoms, Ilxcise and scrwicc 'lax Appcliatc Tribunnl at the following

address:

ggricvccl

2u,r Floor, Bahumali Bhavan,

Nr.Girdhar Nagar I3ridge, Asarwa,

Ahmedabad-380 O 16

o{

g-d

Customs, Excise & Service Tax APPe llate

Tribunal, West Zonal Benchr{fsrrlr, qlffr *frq ftd
3sle{@s

3I{L{1, 3fdII{l6lr{- 3 800 16

q{,

5

g (1) * s{rl}{ srfto } srq ffifu6 Eo e(, EIA srRc-
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qrq d?r[ otrrcn

d d; qiir i,-f,R

d and penalty levied by any officer of

is more than five lakh ruPees but not
where the amount of duty and inte

Customs in the case to which the a

rest demande
ppeal relates

exc6eding lifty lakh rupees, five thollsand rupees ;

1

Undcr sectron 129 (a) ot t}re sald Act, every aF' plication made before the Appellate Tdbunal-

(a) in an appeal for graht of stay or for rectification of mistake or for arry other purposc; or

for restoratlon of an eal or an atr3n shall be accom ied by zr fee of frvc Hlrndred ru

I

appeal under Section 12q A (1) of the

Customs Acl, 1962 shall be accomprrnied by a fee of -
Under Section 129 A (6\ of the Custorls Act, 1962 an

qqr ds a1 Ts-c ft ErtI IF-qq qr usi oc d * qo. 6{r dqq'

dITEI ilql trrTr{nET{r qFn TqI {Itr16r(6)

d penatty levied bY anY officer of

lakh rupees or less, one thousand

rupees:

andddemanstettndanot df uouam nhere ht e ty
fitla Se S vetlal IChic theheth SC toeSm ln pealstoCu

(a)

(b)

(rr)

{qr (s of T.D,.c qins.rq 5qq fr 3rftrfi d d; 4fl 6grt Tqg.

qrq dql arrnqlam qirn rrqr {@q-dr

(c)

(s)

CustomsintheCaSetowhichth(:appealrelatesismorethanfiftylakhrupees,ten
thousand rupees

,qI(gi 0olo ef{l q{, nr6r {i6 qr {-6 \rd 6s

ded and penalty levied by any officer oI
where the amount of duty and interest deman

q{,
{q {@{€

{91qf=daq-d 1i-dTEtB iil{i tr61q<l qlgrll 
I

(d)
alty
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n-6 ora{r}
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ORDER-IN_APPEAL

The present appear has been filed by shri sameer sharma (hereinafter
referred to as "the Appellant") under section r 2g of the customs Act, 1962
against Order-in-Originat No. MCH/ADC/,a.KMl1TS/2024_25 d,ated,25.10.2024
passed by the Additional commissioner of customs, Mundra, (hereinafter
referred to as the Adjudicating Authority) pursuant to investigation conductecl
by the Directorate of Revenue Intelligence (DRI), Gandhidham, into a well_
organised carter allegec y engaged in the import of prohibited, restricted and
grossly mis-declared goods through Mur:.dra port and other locations. The
investigation covered lii import consignm.nts imported in the names of eight
different importers, which were alleged tc be controlled and operated by a
common group of persons. Importer-wise rnvestigations were carried out and
separate show cause notices were issued. The present proceedings pertain to one
such consignment imported in the name of M/s M.M. Enterprises.

2'7 Facts of the case, in brief, are that the investigation was initiated on the
basis of specific intelligr-'nce that a container cleared from Mundra port was
carrying conceaied foreign-prigin erectr.nic cigarettes. Acting upon the
intelligence, officers of DRI intercepted a vehicle bearing No. GJ- 12-BV-o6l o on
O1.O9.2O22 near Palsana Chokdi, Surat. System analysis revealed that the
vehicle was carrying goods pertaining to container No. TLLU46 15592. The
container was diverted to ICD Sachin for detailed examination. Examination
conducted under panchnama dated orl02.og.2022 resulted in recovery of 1o7
cartons containing 85,600 foreign-origin electronic cigarettes conceared arong
with declared goods. Since import of electronic cigarettes is prohibited under
DGFT Notification No. 20 l20ls-2o20 dated 26.og.2org read with the prohibition

of Electronic Cigarettes A<-.t, 2olg, the goods were seized under the provision
:'g-

the Customs Act t962.

2.2 Further investigation revealed that the intercepted consignment
part of a larger modus operandi involving multiple containers imported
the guise of low-value consumer goods. During september 2022, DRr examined

18 containers at Mundra Port, ICD Sachin and Bhiwandi, out of which 2,gs,6oo
pieces of foreign-origin electronic cigarettes were recovered from three

containers. The remaining consignments were found to be grossly mis-declared

in respect of description, classificatio:r, quantity and value. Several

consignments were found to contain toyr; faltng under Chapter 95 of the

customs Tariff without mandatory BIS certification, as well as mobile

accessories bearing iogos of reputed brands, indicating prima facie violations of

intellectual property rights. The declared transaction values were rejected under
Rule 12 of the customs Valuation Rules, 2007 and re-determined on the basis
of Chartered Engineer reports.

tb
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2.3 ln re spect of M/ s M M' Errtcr?rises' it rvas alleged that thc firrn had

imported the subject consignment by mis-declaring the goods as harr

stralghteners, head massagers, ext rcise books and miscellaneous items'

whereas the container was found t,c contain large quantities of prohibited

electronic cigarettes and toys without )3IS comptiance. It was further alleged that

theimporterhadpreviouslyimporteds;imilarconsignmentscontainingelectronic

cigarettes during July and August 2022, whidn wcrc disposed of prior to

detection. verification of the declared premises of the importer revealed that the

premiseswerefoundclosedandthatthelECandKYCdocumentsweleallegedly

lent for consideration.

2.4 During the course of investigation, stateme nts of various persons

connected with the import, clearance, transportation and logistics of the goods

were recorded under Section 108 of th,: customs Act, 1962. Several persons were

arrested, including individuals allege(l to be key operators and facilitators of the

smuggling cartel. Among others, statements of the appellant were recorded on

05.09.2022, 06.09.2022 and 08.O9.2022'

2.sltemergedduringinvestigationthattheappellantwasworkingasaG-

card holder of M/s Al cargo Service:;, a licensed customs Broker operating at

Mundra port. It was alleged that he was involved in handling customs-related

documentation and clearance work for importers connected with the cartel,

including M/s M.M. Enterprises. As per the department, the Appellant received

import documents such as invoices, packing lists and Bills of Lading through

electronic means from persons ass()ciated with the imports, including Shri

Baldevsinh Vala and Shri Mohamma,l Asif Sathi, and not directly from the IEC

a tll ders. It was alleged that he did not independently verify the credentials of the

ters and facilitated filing of dccuments declaring goods such as plastic

and miscellaneous consumer goods, whereas the consignments were

d to contain mis-declared, restrir;ted or prohibited goods.

6 The investigation further alleged that incorrect or unrelated e-way bills

were used for movement of goods lrom sEZ to DTA and that the Appellant

facilitated clearance of such consignments despite being aware of the

documentation requirements. Statenrents of certain co-noticees indicated that

the Appellant had allegedly received monetary consideration for facilitating

clearance of such consignments. /\ccordingly, it was alleged that he had

knowingly abetted the improper importation of prohibited and mis-declared

goods

^.lt
F

2.7 On the basis of the investigatic,n, statements and evidence on record, the

Adjudicating Authority held the goods liable to confiscation under Section 1 1 1

of the Customs Act, 1962 and imposed Oenaltieq on the importer and other

t,
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noticees, including the Appellant, under Sections 112(a)(i) and 114AA of the
Customs Act, 1962.

3 Being aggrieved by the impugned order, the Appellant has preferred the
present appeal and inter alia, made the foliowing submissions:

3.1 The impugned Order-in_Original, insofar as it imposes penalty upon the
Appellant under Section r 12(a)(i) of the customs Act, 1962, is illegai, arbitrary,
and contrary to the facts and evidence on record. The Adjudicating Authority has
failed to establish any act, omission, or abetment attributable to the Appe,ant
which rendered the goods liable to confisca.tion under section 111 of the Act. The
findings arc thcrefore unsustainable and liable to be set aside.

3.2 The Adjudicating Authority has proceeded on conjectures and
presumptions rather than on lega y admissible and corroborated evidence. The
allegations in the show cause Notice have been mechanicalry reproduced in the
impugned order withorrt independent anarysis, appreciation of evidence, or
application of mind. Such an approach vitiates the adjudication process.

3 3 The detailed replies, additional subn:rissions, and post-cross-examination
written submissions filed by the Appellant have not been dealt with or rebutted
in the impugned order. The order does nor. record any reasoned findings on the
Appellant's explanations, rendering it a non-speaking order in violation of settted
principles of natural jusricc.

3'4 The entire case against the Appelrant rests solery on the statements ot.shri
Vala Baldevsinh Nanbha and shri Dirgesh Dedhia. No documentary, electronrc,
financial, or independent evidence has treen produced to corroborate these
statements. It is a settlecl position of law thrrt uncorroborated statements cannot
form the sole basis for imposition of penalty.

3.5 The Adjudicating Authority gravely erred in ignoring the c

admissions and contradictions which eme.ged during the cross-examinat
the witnesses, thereby rendering the reliance on their statements w
untenable.

DN

i

.1

\

F
\

I

3'6 During cross-examination, shri Vipin sharma categoricalry admitted that:

' The Bills of Entry for the concerned r:onsignments were filed under,,se ,,

and not through the Appellant as CHA;

. The Appellant never approached him, directly or indirectly, to seek

clearance of goods iry bypassing legal procedures;

. No monetary consideration or undu,: influence was e'er offered by the

Appellant;

\ s I 49 -21t2 / CU S I MUN I 2024 -25
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. Shri Vala Baldevsinh never approached him through the Appellant for any

illegal clearance.

These admissions completeiy demolish the allegation that the Appellant played

any active or facilitative role in the cl(:arance of offending goods'

3.7 In cross-examination, Shri VeLla Baldevsinh made crucial admissions,

inter alia, that:

. He paid the Appellant only legltimate charges for forwarder services

against proper invoices;

. He never paid any amount of Rs. 2.5-3 lakhs per consignment to the

Appellant;

. His subsequent statement alleging higher payments was recorded under

coercion and force while he was in illegal custody;

. The Appellant had no role wltatsoever in transportation of goods after

clearance;

. The Appellant did not maniprtlate documents, goods, or logistics post-

clearance.

Thcse admissions fully discredit the earlier inculpatory statemenls relied upon

by the department.

3.g The Appellant merely acted as a forwarder by creatlng checklists basq] on

documents provided by the importer or its representative' The Appellant had no

roleinfilingBillsofEntry,examination,assessment,warehousing'

transshipment, or final clearance of goods. A11 Bilis of Entry were admittedly filed

a (31 er "Self', wherein Ernpezar Logist.ics Pvt. Ltd acted as CHA/CFS'

The clearance process involved multiple levels of scrutiny, including

ment and physical examination by customs Appraisers and Preventive

rs, both at SEZ and DTA stages. Goods were examined more than once

fore grant of out-of-charge. The Appellant had no au thority, opportunity, or

obligation to physically examine the l3oods

3.1O As per Circular No. 09/201O-Customs dated 08.04.2010, the obligation of

a CHA/forwarder is limited to KYC verification through prescribed documents.

There is no requirement under the Customs Act, SEZ Act, or CBLR to physically

verify the importer's premises or goods.

3.1 1 The above legal position is seltled by multiple judicial pronouncements,

including:

S. Prakash Kushutaha & Co. u. CC - 2023 (2) E.L.T. 173

Sffi

s I 49 -282 / CU S / MUN I 2024 -2 5



. G.N.D. Cargo Mouers u. CC _ 2Ot7 (357) E.L.T. 1184 (Tri_Del)

. Kunal Trauels (Cargo) u. CC _ 2OIT (:\S4l E,L.T, 447 (Del.l

. APS Freight & Trauels put. Ltd. u. CC _ 2016 (344) E.L.T. 602 (Tri_Del)

. HIM Logistics put. Ltd. u. CC _ 20 16 (338) E .L.T. T2S (Tri_Det)

3 12 The entire investigation was initiated solery on the basis of information
voluntarily provided by the Appellant on 01.09.2022 and os.og.2022. Emails
and contemporaneous records confirm thLat the Appelrant proactivery shared
container deta s, even for consignments in which he had no role. Treating an
informer as an accused is per se arbitrary rlnd illegal.

3 i3 Mens rea or conscious knowledge rs a sine qua non for imposition of
penalty under Section 1 12(a), particularly where abetment is alleged. No
evidence has been brought on record to es1-ablish prior knowredge, intention, or
conscious facilitation by the Appellant.

3.14 It is well

Customs Act,

settled

once

that statements recorded under Section 10g of the

retracted, contraclicted in cross-examination, and
uncorroborated, lose evi.entiary value. Reliance is placed <>n l)nion of Ind_ia u.

Kisan Ratan Singh - 2O2O (372) E.L.T. 714 (Bom).

3' 15 The Adjudicating Authority has fa ed to demonstrate how the Appelrant
did or omittcd to do an1 act which renderr:d the goods liable to confiscation or
abetted such an act. In ,bsence or satisfacLion of statutory ingredients, penarty
under Sectron 112(a) is rvholly unsustainatrle.

4- Record of personal Hearings:

In accordance with the principles of audi arteram partem, the Appellant was

afforded thc opportunitv of personal hearing which was attended virtually by

Shri Chinmaya Seth, Advocate on behalf of r_he Appellant on 12.O1.2026 w

he reiterated the submissions made at the lime of filling appeal

5. Discussion and Findings:

5.1 I have carefully examined the records of the case, the impugned Order-

5.2 At the outset, it is noted that the appellant is neither the importer nor the

owner or beneficiary of the goods. The entire case against the appellant rests on

(i) statements recorded under Section 108 of the Customs Act, particularly of co-

si49-2 82/CUS/M UN /2024 -)5
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Original, the grounds of appeal, the submisriions advanced by the appellant, and

the evidence relied upon by the Adjudicating Authority. The sole issue for

determination is whether the penalties ireposed upon Shri Sameer Sharma

under Sections 112(a) and 114AA of tlre Customs Act, 1962 are legally

sustainable.
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noticee Shri Baldevsinh Vala, and (ii) an alleged facilitative role attributed to the

appellant in his capacity as a G-Card holder, There is no seizure from the

appellant, no recovery of proceeds of smuggling, and no documentar5r or

eiectronic evidence directly linking the appellant to the alleged act of smuggling'

5.3 I find that cross-examination c,f Shri Vipin Sharma, Preventivc Office r, who

was directiy associated with exarnination and clearance of the impugned

consignments, was allowed and c,xducted. During cross-examination, Shri

Vipin Sharma unequivocally stated that no pressure, inducement or influencc

was exercised by Shri Sameer Sharrrra, and that cxamination and clcarance were

carried out by Customs officers in the normal course of official duty This

testimony directly negates the Department's allegation that thc appellant

facilitated or abetted smuggling by influencing Customs officers.

5.4 The evidentiary value of the deposition of Shri Vipin Sharma assumes

particular significance as it emanates from a neutral departmental officer directly

involved in the examination process. In the absence of any material contradiction

or impeachment of his testimony, such evidence cannot be brushed aside lightly.

The failure of the Adjudicating Authority to deal with this testimony renders the

findings vulnerable.

5.5 I further note that cross-exztmination of Shri Baldevsinh Vala, whose

statement is the primary basis for implicating the appellant, was conducted.

During cross-examination, Shri Balclevsinh Vala admitted that the appellant had

no role in procurement, selection, valuation, packing or concealment of the goods

and that documents were handed over to the appellant merely for filing of Bills

of Entry in the normal course of busiiness.

These admissions materially cilute the inculpatory portions of the original

ment and ciearly demonstrate that the appellant had no prior knowledge oI

eged mis-declaration or smuggling. Once such admissions emerge during

-examination, the original statement cannot be relied upon in isolation to

5.6
\]l

r,
I

en penal liability.

5.7 I further observe that one o[ the most serious allegations against the

appellant was that he allegedly received Rs. 2.5 lakh to Rs. 3 lakh per container

from shri Baldevsinh Vala. However, during cross-examination, shri Baldevsinh

vala categorically denied having made any such payment. This denial strikes at
the very foundation of the allegation of pecuniary benefit and destroys the

department's theory of motive and ntens rea.

5.8 In the absence of any corroborative evidence such as bank records, cash
recovery, electronic trail or contemporaneous d.ocuments, the uncorroborated

statement of shri Baldevsinh vala already diluted during cross-examination

si49-282lCUSiM UN/2024_25



loses all evidentiary vzrlue qua Shri Sameer Sharma. penal liability under
sections 112(a) and 114AA cannot be sustained on such infirm and
unsubstantiated evidence.

5.9 I also lind considt:rable force in the appellant,s contention that although
cross-examination was .:.llowed and forms part of the adjudication record, the
Adjudicating Authority has not even adverted to the outcome of such cross-

examination in the findings portion of the impugned order. This is not a rnere
procedural irregularity but a serious substantive 1apse.

5' 10 once cross-examination is permitted, the Adjudicating Authority is lega y
bound to consider the outcome thereof and record reasoned findings. trven
disagreement with the testimony ericited ,luring cross-examination must be

supported by cogent reasons. Total non-t;onsideration of cross-examination
renders the order non-speaking and viorative of principles of natural justice, as

consistently held by higher judicial forums.

5.11 I furthcr observe that the Department has not produced ary evidence to
show that thc appellant generated, manipulated or caused the generation offalse
documr:nts or e-way bills, nor is there any evidence of his involvement in
transportation ol goods from SEZ to DTr\. Mere association or procedural

involvement, without proof of conscious and intentional acts, is insufficient to

attract penal provisions.

5' 12 Therefore, I hold that while statements recorded under section 1og of the

Customs Act, 1962 are admissible in l:rw, admissibility is distinct from

evidentiary weight. where such statements are diluted or contradicted during

cross-examination and are not supported by any independent corroborative

evidence, their probative value stands significantly diminished. In such

circumstanccs, reliancc on such statements alone is insufficient to sustain pen

consequences under the Customs Act, 1962.

5. 13 In view of the above, I hold that the essiential ingredients of Sections 1

and 114AA, namely conscious knowledge, intentional act and deliberate u

false documents are conspicuously absent in the present case. The findin

recorded in the impugned Order-in-Originerl against Shri Sameer Sharma arc

therefore legally unsustainable.

5.14 Accordingly, tJle penalties imposed upon Shri Sameer Sharma under

Sections 1 12(a)(i) and 114AA of the Customs Act, 1962 are set aside.

art! r
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6. The appeal is allowed with consequential relief, if any, as per law.

TTESTED

rftr gutrGa;t,.mqarm
CUSTOMS (APPEALS), AHMEOABTD

F. No. S/4e_ 282 / cus / I|xvyt 1 zoz+'\j 
a 6

By Registered post A.D/E-Mail
To,

1. Mr. Samir Sharma,

64, Sadguru, Smart City, Nava Kapaya, Mundra.

Copy to: -

(AMIT

Commissioner (Appeals),

Customs, Ahmedabad

Date: 30.01.2026

(lu sto m s House,

lj\

2

3

4

The Chief Commissioner c,f Customs Gujarat,

Ahmedabad.

The Commissioner of Customs, Mundra.

The Additional Commissioner of Customs, Mundra.

Guard File.
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