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Passed by :-

Rn gqn trqfqqFr sIqffi ,

Shlv Kumar Sharma, Principal Commissioaer
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2. Any person deeming himself aggrieved by this Order may appeal against this
Order to tJre Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistalt Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd F1oor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedobad - 380004.

3. ts*I otfts ursq €. S.g.s fr ErRfd 61qrfl qrftsr ssw $qr E-tr tqfq lM,
1 e62 fu ftqq 3 $ 3q frqq (2) C frf{ffig qffi ilr E€reR fu S 

qrqt r sft G{fi-d +1 .rR
qfrdt afud frqr qrg dqr fus qtqr b fut-d orfi-d e1.r€ d, Bs+t fi rilfr d qFdoil

€-dfr 61 qrt ;s-+t t oe € o-+ \1+. qfr scrFrd dfr qrBq 3ifid t sxilfd {fr (ffiq rfr
qR cMt srift-d fuq qri qrBs 
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{o.}{re{I€Eqr,
Order-In-Orlginal No: AHM-CUSTM-OOO-PR.COMMR-29-2O25.26 dated
15.1O,2O25 in the case of M/s. Larsen & Toubro Hydrocarbon Engineering
Limited (Presenfly known as M/s. Larsen & Toubro Lirnited), 2, Powai
Carnpus, Powai, Mumbai - 4OOO72.

1 fus qfu O o1 qo qF i-S srfr B, s$ qfuld cfrt & ft( fr , go u-<r+ of qrfl ? r

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.



3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It sha1l
be filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certifred
copy). A1l supporting documents of the appeal should be forwarded in
quadruplicate.

4. o{ftd frrqfi a?S 6r fi-irur \rq srffd }' .rnEn slrfud t, sR qfrd fr arRfd 61qrqlfr d?a

sqb qrqfus vrlw66q- orfidolrrid, s€-+1$sf,+Aqfuf {iilTrdqRnfr (.g{q
*o-qt6qgd sclfrraeftdrfi)

4. The Appeal inciuding the statement of facts and tJ:e grounds of appeal shall be
frled in quadruplicate and shall be accompanied by an equal number of copies
of the order appeal:d against (one of which at least shall be a certified copy.)

s. orfi-o or qq{ siffi s{trdr ftd fr d.n \,?i {$ €Grq \,?i Effi il6 qrdr fufiq b fu{r o{fid
il 6RUil $ su sfrfr h sffirld tqR or+ qrBq qd t$ o.Ruil ol iltcr{sR ffi-cifu-a 6-in
qGqr

5. The form of appeal sha1l be in English or Hindi and should be set forth
concisely a;rd under distinct heads of tJre grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6.

fuqqrwnt

6. The prescribed fee under the provisions of Section 129A of the Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of tle Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

T. qrqrlD-o-turfrVtr d 7.soto

rfr6gara6flttfrq<6

7. An appeal against this order shall lie before the Tribuna-l on payment of 7.5o/o of
the duty demanded where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute".

8. qrqrf,q {Gr' 3dUfrqq, 1 870 } 3idlla frqfffi fuS .]l-{sR ridff fus rrs 3{rtcr d qft qr

sqgffi qrqkrl E@, Ea,-e ern oI+ aGu t

8. The copy of this order attached therein should bear an appropriate court fee

stamp as prescribecl under the Court Fees Act, 1870.

Sub: Show Cause Nolice No. VIII/lO-23/Pt Commr/O&A /2024-25 dated
C.5.12.2024 issued by the Principal commissioner of customs, Ahmedabad to
M/s. Larsen & Toubro Hydrocarbon Engineering Limited (presently
known as M/s. Larsen & Toubro Limited), 2, Powai Carnpus, Powai,
Mumbai - 4OOO72.
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M/s. Larsen & Toubro Hydrocarbon Engineering Lirnited

(which is now amalgamated into M/s. Larsen & Toubro Limited), 2,

Powai Campus, Powai, Mumbai - 4OOO72 (hereinafter referred to as

'the Importer' for the sake of brevity) having IEC No.O313079269, ate

engaged in import of old and used non and self-propelled Anchor

Handling Tugs falling under Custorns Tariff Item 89O4OOOO of the

Customs Tariff Act, 1975.

2. It was noticed during test check of records of the Customs

Horrse, Surat for the period from 2O19-2O to 2023-24 by the

Auditors of the CRA Ahmedabad team, that the Importer had availed

curnulative benefrt of two entries i.e. Serial No. 4O4 for the BCD

Component and Serial No. 557E} for the IGST component available

under Notification No.50/2O17-Cr.rstoms, dated 30.o6.2O17, as

amended, on the following O4 Bills of Entry frled by them for

clearance of imported goods viz. Old & Used Non & Se1f-Propelled

Anchor Handling Tugs falling under Customs Tariff Item a9O4OOOO

of the Customs Tariff Act, 1975:

2.I The Importer by availing the benefit under Serial No. 4O4,

the exemption of BCD was claimed and by availing the benefit under
Serial No. 5578, the exemption of IGST was claimed. Such a cross-

combination of rates of column-4 and coh-rrnn-S of the table given

under Notification No.50/2O 17-Customs, dated 30.06.2O17, as

arnended, was not admissible.

2.2 The Sr. Audit Officer, CRA Ahmedabad dr.rring verification

observed that clairning benef,rts of both entries sirnultaneously
resrrlted in short payrnent of Rs. 5,32,07,A72/- in respect of the

above 4 Bills of Entry frled by the Irnporter for clearance of imported
goods viz. Old & Used Non & Self-Propelled Anchor Handling Tugs

falling under Customs Tariff Item 89O4OOOO of the Customs Tariff
Act, 1975, as detailed in Annexure-A to the show cause notice and

was not in accordance with the stipulations of the said notification.
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Bill of Entry No. Date Assessable value
31.O1.2020 22701853t

6948816 20.o2.2020 273099078
9269044 21.10.2020 308880000
9423790 04.t2.2020 199682438

BRIEF FACTS OF THE CASE:

67 12802



Upon further analysis, it appeared that the Importer had

rnisinterpreted the provisions laid out in the notification. The

notifrcation clearly delineates the conditions under which specific

exernptions can be availed, and the intention behind it is to allow
either the benefit of Basic Customs Duty (BCD) exemption or the

Integrated Goods & Services Tax (IGST) exemption, but not both

concurrently for the same consignment.

2.3 This discrepancy prornpted a detailed exarnination by the

Audit team to deterrnine the extent of the rniscalculation and to
ensure cornpliance with correct application of the notification. The

audit revealed that the Irnporter consistently utilized the benefits of
both serial nurnbers over multiple consignments, thereby

accumulating a significant shortfall in the payrnent of custorns

duties and taxes.

2.4 The office of the Directorate General of Audit (Central)

Ahmedabad, 4th Floor, Audit Bhawan, Navrangpura, Ahrnedabad-

38OOO9, vide letter dated 06.08.2024 raised an audit objection (OBS-

1455021) that the Importer had failed to pay the duty to the tune of
Rs. 5,32,O7,t)72 / - at the tirne of clearance of the imported goods.

2.5 In response to the above audit objection raised by CRA

audit, the Importer was requested to pay the duty along with
applicable interest, vide letter F.No. CH/673/24-25 dated

07.Oa.2024 issued by the Assistant Cornmissioner, Customs House,

Sr.rrat. In reply, the Importer vide their letter dated 23.08.2024

informed that the5, were entitled for cumulative benefit of the two

entries of Notihcation No. 50 /2017 -Customs, dated 30-06-2OL7, as

amended and denied to make the payment citing reasons for not

paying the dut5z.

3. As per Notification

3o-.06.2017, as arnended, goods

imported into India is exernPted-

No.50/ 2O 1 7-Clrstorns,

of specilied descriptions,
dated
when

(a) from so mr.rch of the duty of Customs leviable thereon ttnder

the said First Schedule as is in excess of the arnount calculated

at the standard rate specified in the corresponding entry in
column (4) of the said table; and
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(b) from so rnuch of Integrated Tax leviable thereon as is in excess

of the arnollnt calculated at the rate specified in the

corresponding entry in column (5) of the said table subject to

fulfillrnent of the specifred conditions, if any.

3.1 The general format/template of prescribing exernption vide

aforesaid notification is as r.rnder-

(r) If the Notification has prescribed any exemption frorn BCD, it
has mentioned the rate of BCD in colurnn (4) titled 'Standard

Rate', above which, any BCD payable is exempted.

(ii) If the Notifrcation has prescribed any exernption from IGST, it
has prescribed the rate of IGST in Colurnn (5), above which it is
exempted.

(iii) If the Notification has '-' (hyphen) sign in either in column (4) or

in colurnn (5), it means that there is no exemption from BCD or

IGST respectively on that item under the said Notification and

the same is payable at the rate payable otherwise.

(") If a colurnn has '-' (hyphen) in colurnn (4) but has mentioned

any rate in column (5), it means that IGST on that item is
exempted, but the BCD is payable at the applicable rates.

3.2 From the provisions discussed above, it can be noticed

that Item No. (a) and (b) of the said Notifrcation applies
simultaneously to each itern and not in isolation i.e. if any goods fall
under a particular Serial Nurnber of the table prescribed in the said
Notification, then the entries of Column (4) and Column (5) of the
said table apply jointly and not severely on the said goods.

3.3 It cannot be the case if any imported goods fall under
more than one serial nurnber of the said Notification, then the
Importer may opt to avail the beneht of Column Number (a) in
respect of one entry, and benefit of Column Number (5) of another
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(iv) If a column has prescribed rate in coh.rmn (a), but L' (hyphen)

in colurnn (5), it means that the BCD on that item is exempted,

but IGST is payable at the applicable rates.



entry of the sarne table. At the best, the Importer can select either of

the eligible entries of the said Notification, which is more beneficial

to him, but he cannot choose heterogeneous cornbination of Colurnn

(4) and Column (5) of different eligible entries.

3.4 Also, if any goods fall under more than one entry of the

said Notification, the Irnporter cannot avail cumulative benefrt of all

the entries of exemption notifications. In sttch cases also, he can

avail the benefrt of only one entry of his choice, and he has the

discretion to select that entry which may be more benehcial to him.

Br.rt in no case, he can select curnulative benefits of rnore than one

entry.

3.5 Exemption of BCD and IGST under Serial Numbers 4O4

and 5578 of Notification No. 50 /2017 -Cttstorns, dated 30-06-201, as

arnended, are as under:

Sr. No. Rate above which IGST is
exempted

404

Ni1

(i) Claiming benefit of Sr. No. 4O4 will get exemption from BCD

but will have to pay IGST as if there is no exemption, i.e. at the

existing rate of 5%o vide Sr. No. 246 of Schedule-I of Notification

No.l/2017-IGST (Rate), as arnended, and

(i0 Claiming benefit of Sr. No. 557El will have to pay Custorns Duty

at the prevailing rate, but he will get exernption frorn payment

of IGST.

3.6 Thus, the Importer was eligible for benefit of two different

entries (Sr. No. 4O4 and Sr. No.557Et) simultaneously. Accordingly,

it was at the opti<tn of the Importer to select any one of the two

entries i.e. Sr. No. 4O4 or 5578 whichever was more beneficial to

them and pay the duty of BCD and IGST accordingly.

3.7 In no case the Importer can have either curmrlative benefit

of both the entries for which they were eligible or any heterogeneous
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Standard rate over
which BCD exempted

Nil 5o/olt11l 17.o7 .2022). &,

l2o/o w.e.f . 18.O7.2022
557B

3.5.1 Thus, the Irnporter-



combination of two taxes i.e. BCD and IGST selected from both the

entries for which they were eligible.

3.8 However, it was found that the Importer availed the

benefrt of both the entries mentioned above, though they were

eligible to clairn benefrt of only single entry of a particular

notification at a time.

3.9 It appeared that Importer has imported Old & Used Non &

Self-Propelled Anchor Handling Tugs by wrongly availing the

exemption benefits provided under Notification No.SO/2017-

Customs, dated 30.06.2017, as amended from time to time. It
appeared that the Importer was fi-rlly aware of the said notification

and the same was in the public domain too, however, despite being

fully aware of the subject notification they wilfully misstated the

coverage of the imported goods under the particr.rlar both serial

numbers simultaneously of the said notihcation, as amended, with
intent to evade payment of duty. The Importer had by wilful
misstatement wrongly availed the benefit of two entries of the same

notifrcation sirmrltaneously on 'Old & Used Non & Se1f-Propelled

Anchor Handling Tugs' imported by them vide subject 4 Bills of

Entry. Thus, it appeared that the Importer had wilfully evaded the

applicable Customs duties/IGST on the imported goods imported

vide 4 Bills of Entry, as detailed in Annexr.rre-A to the show can.lse

notice.

3.1O Frorn the facts and circumstances stated above, it
appeared that the benefrt of exemption under Serial No. 5578 of
Notification No. 5O/2O l7-Custorns, dated 3O.06.2017 was more

advantageous to the Importer compared to Serial No. 4O4 of the said

Notification. Thus, by doing so, the Importer evaded payment of
Integrated Goods and Services Tax (IGST) amounting to

Rs.5,32,O7,872 / - (calculated @5o/"1, while simultaneously claiming
the exemption of Basic Customs Duty (BCD) under Serial No. 5578.

Sumrnary of the IGST liability is detailed in attached Annexure-A
and also tabulated as under:

Sr.
No.

Description of
goods

Assessable Value
(Rs.l

Differential Duty
Payable (IGST tn

Rs.l
1

INMDAl
Old & Used Non &

Self-Propelled
Anchor Handling

1,00,86,80,047 l-
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House
Code

5,32,07,8721-



r,00,86,80,0471- 5,32,07,8721-TOTAL

3.11 The Integrated Goods and Services Tax Act, 2017 provides

that the integratecl tax on goods imported into India shall be levied

and collected in accordance with the provisions of the Customs Tariff
Act, 1975 on the value as determined r:nder the said Act at the point
when duties of Customs are levied on the said goods under the

Crrstorns Act, 1962. Section 5 of the Integrated Goods and Services

Tax Act, 20 17 stipulates that "Provided that the integrated tax on

goods imported into India shall be levied and collected in accordance

with the provisions of Section 3 of the Customs Tariff Act, 1975 (51

of 1975) on the value as determined under the said Act at the point
when duties of customs are levied on the said goods under Section

12 of the Customs Act, 1962."

3.12 As per sub-section 7 of Section 3 of the Customs Tariff
Act, 1975, any article which has been imported into India shall, in
addition, be liable to Integrated tax at such rate not exceeding fort5r

percent, as is leviable under Section 5 of the Integrated Goods and

Service Tax., 2Ol7 on a like article on its supply in India, on the

value of the Irnported article as determined under sub-section 8 or

sub-section 8A as the case rnay be.

4.1 Therefore, it appeared that in the instant case, the

Irnporter has irnported Old & Used Non & Self-Propelled Anchor

Handling Tugs valued at Rs. 1OO,86,aO,O47 /- (Rupees One Hundred

Crore, Eighty-Six Lakh, Eighty Thousand and Forty-Seven only) and

cleared the sarne for home consumption without discharging

applicable custorns duties, in contravention of the provisions of

exernption Notification No. 50/ 20 17-Customs, dated 30-06-2O)'7, as

amended. Consequently, it appeared that the Importer is liable to
pay an arnount of Rs. 5,32,07,a72/ - (Rupees Five Crore, Thirty-Two

Lakh, Seven Thousand, Eight Hundred and Sevent5r-Two Only)

towards Integrated Goods and Services Tax (IGST) calculated @57o

on the imported goods, as per the provisions of Section 28$l of the

Custorns Act, 1962, read with Section 3 of the Custorns Tariff Act,

1975, read '*.ith Section 5(1) of the Integrated Goods & Service Tax,

2Ol7 (as amendecl) along with applicable interest under Section

28AA of the Custorns Act, 1962.
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4.2 The lrnporter had subscribed to a declaration as to the

truthfulness of the contents of the Bills of Entry in terms of Section

a6@l of the Customs Act, 1962 in all their import consignments.

Further, conseqlrent upon the amendments to Section 17 of the

Customs Act, 1962 vide Finance Act, 2O11, 'Self-Assessment' has

been introduced. Section 17 of the Customs Act, 1962 effective from

OA.O4.2Ol1, provides for self-assessment of duty on imported goods

by the Importer by filing a Bill of Entry, in the electronic form.

Section 46 of the Customs Act, 1962 makes it mandatory for the

Irnporter to make an entry for the imported goods by presenting a

Bill of Entry electronically to the proper officer. As per Regulation 4

of the Bill of Entry (Electronic Integrated Declaration and Paperless

Processing) Regulation, 2018 (issued under Section 157 read with
Section 46 of the Customs Act, 7962), Bill of Entry shall be deemed

to have been filed and self-assessment of duty completed when, after

entry of the electronic declaration (which is defined as particulars

relating to the imported goods that are entered in the Indian
Customs Electronic Data Interchange System) in the Indian Customs

Electronic Data Interchange System either through ICEGATE or by

way of data entry through the service centre, a Bill of Entry nurnber

is generated by the Indian Custorns Electronic Data Interchange

System for the said declaration. Thus, under the scheme of self-

assessment, it is the Importer who has to doubly ensllre that he

declares correct description of the imported goods, their correct
classification, applicable rate of duty, value, and benefit of exemption

notification clairned, if any, in respect of the imported goods while
presenting the BiIl of Entry. Thus, with the introduction of self-

assessrnent by amendment to Section 17, w.e.f .8th April 2011, it is

added and enhanced responsibility of the Importer to declare correct
description, vah.re, notihcation, etc. and to correctly deterrnine and

pay the dut5r in respect of the imported goods. Further, meaning and

definition of assessment has been substituted by the Finance Act,

2018 dated 29.O3.2O1a, which states that "assessrnent" means

determination of the dutiability of any goods and the amount of
duty, tax, cess or any other sum so payable with reference to the
tariff classification of the imported goods, value of imported goods,

exernption or concession of dut5z, tax, cess or any other sr.rrn

consequent upon any notihcation issued in respect of imported
goods, quantity, weight, volurne, measurelnent or other specifrcs

where such dut5r, tax, cess or any other sum is leviable on the basis

of the quantit5r, weight, volume, measllrement or other specilics of
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imported goods, origin of irnported goods determined in accordance

with the provisions of the Customs Tariff Act or the n-rles rnade

thereunder, if the amor.rnt of duty, tax, cess or any other sum is
affected by the origin of such goods and any other specifrc factor

which affects the duty, tax, cess or any other surn payable on

irnported goods and inch:des provisional assessment, self-

assessment, re-assessment and any assessment in which the duty

assessed is nil, as deterrnined in accordance with the provisions of

the Custorns Tariff Act. Thus, in the self-assessment regime, onus is

on the Irnporter to correctly mention the applicable notifications and

pay applicable duties, however, in the instant case, the Importer trad

cornpletely failed in fulfrlling his responsibility by not paying

applicable Custorns duties/ IGST and the Irnporter has failed to

maintain the accuracy and completeness of the details filed in the

respective Bills of Entry for import of subject goods by wrong

availrnent of exemption Notifrcation No.SO/2O 17-Customs, dated

30.06.2017, as amended from time to time, thereby evaded payment

of IGST.

4.3 The Importer had wrongly filed 04 Bills of Entry and

assessed the duties on above said goods which resulted in short lewy

and short payment of duties arnounting to Rs. 5,32,07,872/-. Frorn

the advent of self-assessment in 2011, the Importer while presenting

the Bilt of Entry shall make and subscribe to a declaration as on the

truth and correctness of the contents of the Bill of Entry and classify

the goods under appropriate tariff itern. In the instant case, the

Importer wilfully not paid the applicable duties. The Irnporter had

not shown any intent to suo moto pay the duties which reveal their

intent to evade the same. Thereby, they wilfutly mis-declared the

vital facts in the Bills of Entry frled, which led to short payrnent/ non-

payment of applicable duties. Therefore, it appeared that the dr-rties

not paid is required to be recovered by invoking extended period

under Section 2e@l of the Custorns Act, 1962 along with interest at

appropriate rate as applicable under Section 28AA of the Customs

Act, 1962 read with Section 5(1) of the Integrated Goods & Service

Ta:<, 2017 (as arnended).

4.4 The Irnporter had imported Old & Used Non & Self-

Propelled Anchor Handling Tr.rgs valued at Rs. 1,OO,86,80,047 /- vide

04 Bills of Entry by availing the benefit of dual entry of a single

notifrcation, which was actually not available to them and ttrey could
Page 10 of 48



only avail the benefit of single entry of the subject notification. Thus,

by the above acts and commission, the Importer has contravened the

provisions of Section 46 and Section 111(m) of the Customs Act,

1962, and Section 11 of the Foreign Trade (Development and

Regrrlation) Act, 1992 read with Rule 14 of the Foreign Trade

(Regulation) Rules 1993, in as much as the Importer has taken

wrong benefit of the dr.al entry of Notifrcation No. 50/2017 -Custorns,

dated 30.06.2017, as amended, while filing the Bills of Entry at the

time of the importation of the sr.rbject imported goods. Therefore, the

said goods valued at Rs. 1,OO,86,aO,O47 / - are liable for confiscation

under Section 111(m) of the Customs Act, 1962.

4.6 The Importer viz. M/s Larsen & Toubro Hydrocarbon

Engineering Limited which is now amalgamated into Larsen &Toubro
Ltd, for the above acts and commissions, has rendered themselves

liable to penalty under Section 114,4' of the Customs Act, 1962 and

Section l12 of the Customs Act, 1962.

5. Therefore, a Show Cause Notice bearing F.No. VIII/ 10-

23/Pr Commr/O&A/2024-25 dated 05.12.2024 was issued to the

Importer asking thern to Show Cause to the Principal Commissioner,

Customs House, Ahrnedabad, having his ofhce at 2.dFloor, Custom

House, Navrangpura, Ahmedabad, Gujarat 3aOOO9, as to why:

the irnported goods viz. Old & Used Non & Self-Propelled

Anchor Handling Tugs totally valued at Rs. lOO,a6,aO,O47 /-
(Rupees One Hundred Crore, Eighty Six Lakh, Eighty Thousand
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(i)

4.5 It also came to light, that scheme of arnalgamation of the

Importer viz. M/s Larsen & Tor-rbro Hydrocarbon Engineering Ltd

(Transferor company) with M/s Larsen & Tor.rbro Limited (Transferee

Company) took place in the years 2O2l &' 2022 and NCLT Murnbai

bench has sanctioned the said amalgamation on O2.O2.2O22 and the

appointed date has been fixed as O1.O4.2O2 1. Hence, M/s Larsen &
Toubro Hydrocarbon Engineering Ltd stands dissolved without being

worrnd up. According to clause 7.4 of scheme, all past and future

liabilities, obligations of the Importer viz. M/s Larsen & Toubro

Hydrocarbon Engineering Ltd have been transferred to M/s Larsen &
Toubro Lirnited. Since then, M/s Larsen & Toubro Limited is
responsible for all the actions done by M/s Larsen & Toubro

Hydrocarbon Engineering Ltd i.e. the Irnporter in the past.



and Forty Seven only) irnported vide Bills of Entry, as listed in
Annexure-A to the show cause notice, should not be held liable

for confiscation as per provisions of Section 111(rn) of the

Customs Act, 1962. Since the said goods are already cleared

and are not available for confiscation, why fine in lieu of

confiscation should not be imposed upon them under section

125 of the Customs Act, 1962;

(ii) the benefit of Sr. No. 4O4 of the Notif,rcation No. 5O/2O17-

Clrstoms, dated 3O.06.2017 with respect to the import of Old &

Used Non & Self-Propelled Anchor Handling T\rgs should not be

denied;

(iiil The differential amount of Custorns dut5r aggregating to Rs.

5,32,O7,872I-0GST @ 5o/ol (Rupees Five Crore, Thirty Two

Lakh, Seven Thousand, Eight Hundred and Seventy Two Only)

leviable on the imported goods covered under Bills of Entry, as

detailed in Annexures-A to the show cause notice, should not

be demanded and recovered from them under Section 2A$l of

the Customs Act, 1962 read with Section 5(1) of the Integrated

Goods & Service Tax,2Ol7 (as amended);

(iv) Interest at the appropriate rate on the total dut5r demanded at

Sr. No. (iii) above should not be demanded and recovered from

them, under Section 28AA of the Customs Act, 1962.

(v) Penalty should not be imposed upon them under Section 114A

and f or Section l12 of the Customs Act, 1962.

6. M/s Larsen & Toubro Ltd., Mumbai vide letter dated

12.02.2C25 have submitted their defence reply to the above show

carrse notice dated 05.12.2024, under which they have interalia

subrnitted that :-

6.1 Prior to its amalgamation with M/s Larsen & Toubro Ltd.,

the Hydrocarbon Division was a separate company by the narne of

M/s. Larsen & Toubro Hydrocarbon Engineering (LTHE); that the

Hydrocarbon Division is engaged in execution of EPC projects for Oil

and Gas Sector and it fabricates various strucflrres to be installed on
Page 12 of 48
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the offshore oil exploration area and it provides the said services in

domestic market to various public sector units like ONGC, IOCL,

HPCL, etc.

6.2 The fabrication of structures is undertaken at the

fabrication yard/ facility at Hazira in the State of Gujarat frorn where

the said fabricated structures are transported to Mumbai High for
providing the aforesaid hydrocarbon services. For the purpose of
transporting the stmctures, LTHE dr.rring the relevant period from

3\.OL.2O2O to O4.L2.2O2O, had imported 4 Tugs under 4 Bills of
entry filed at Magdalla Port, under the Surat Custorns House. The

said Tr.rgs are used in towing the barges on which fabricated

stmctures are loaded and thus the tugs transport the structures
loaded on barges from one place to another. The present SCN has

incorrectly mentioned the description of the goods as old & used non

& self-propelled. Undisputedly, the goods under dispute in the

present case are "tugs", whose primary and sole fi.rnction is to the

tow the barges, which is not possible without propulsion.

6.3 The denial of exemption is proposed only for the
exemption claimed under the Sr.No. 4O4 of Notifrcation No.5O/2017-
Cus then no demand of IGST can be raised against them, as the said

exemption from payment of IGST was claimed under the entry at Sr.

No.5578, which is not proposed to be denied.

6.4 It is well settled that show camse notice is the for.rndation

of case, the department cannot raise demand of IGST, without
denying the benefit as per the exernption Notification in show cause

notice. The show camse is therefore bereft of allegation and issued
without application of mind. The Hon'ble Supreme Court in CCE v.

Ballarpur Industries Ltd. l2OO7 (215) ELT 4A9 (8C)1, has
categorically held that the show camse notice is the foundation in the
rnatter of levy and recovery of any duty, penalty or interest.

6.5 In Cornrnissioner of Custorns, Mumbai Vs. Toyo
Engineering India Limited reported in 2006 (2O1) E.L.T.S13 (SC), the
Hon'ble Supreme Court held that the Department cannot travel
beyond the show cause notice. The present show camse notice has
not denied the beneht of Sr.No.557E! of Notification No.50/2O17-Cus,
thus the proceedings initiated for purported recovery of the IGST are
untenable and unsustainable in law and liable to be dropped.
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6.6 Once respective conditions attached to each of the Serial

Number under which the exemption is claimed are fulfilled and there

is no dispute as to entitlement of the said exernptions under both the

serial nurnbers, then the proposal to deny the same for the sole

reason that they are not contained in sarne serial nurnber of

exemption notification is extraneous, is untenable and

unsustainable in ler.w. In any event there is no express prohibition in

the entire Notifrcation No. 50/2017-Cus restricting the exernption to

only one entry.

6.7 The different exemption entries under different serial

nurnbers of the same Notifrcation are independent benehts and

concessions. In support of the submission, they have relied upon

the judgernent of the Hon'ble Bombay High Court in the case of Coca

Cola India Pvt. Ltd. Vs CCE, Pune [2OO9 (2421 ELT 168 (Bom)].

6.8 It is settted position in law that beneht of both entries are

available together for respective duty components. In this regard

they have relied upon the decision of CESTAT in the case of CC,

Calcutta Vs Hindustan Motors Ltd. [1998 (98) ELT 557 (Tribunal)].

6.9 It is clarified in Circular No.41l2O13-Cus dated

2l .LO.2OLT that curnulative benefrt can be availed under 2

Notifications, one for BCD and other for CVD. Reliance has been

placed on Circular No.23/2O12-Cus dated 3o-.OA.2O|2, according to

which exemption of one duty is independent to exemption to another

duty.

6.10 They have been regularly importing the tugs from the last

25 years and have been consistently claiming simultaneous

exemption for both BCD and CVD in the past as well' Having

accepted the exemption claimed by them in respect of tr'rgs since

last 25 years, it is incumbent upon the departrnent to accept the

same for the irnpugned tugs also, in view of the well enshrined

principles of consistency and judicial discipline.

6.11 The reliance placed on judgements cited in the show

camse notice by the departrnent is untenable and unsustainable in

law, as the said judgments are not applicable in cases where
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exemptions / benefits are claimed by the Importer

different levies vD. IGST and BCD.

1n respect of 2

6.12 The impugned 4 Bills of Entries were duly assessed by the

proper officers of Customs and the goods were cleared only after the

issuance of assessed Bills of Entry and out of charge orders, by the

proper ofhcer. As per records, no appeals were filed by the

departrnent against the assessment orders i.e., assessed bills of
entry and out of charge order, passed by the proper officer before the

Cornrnissioner (Appeals) under Section 728 of the Act. Hence, the

issues concerning import of impugned goods including the

exernptions claimed by LTHE had attained finality and any issues

arising out of finalisation of such Bills of Entry cannot be questioned

or agitated by the department sr.rbsequently by initiating show cause

proceedings against the Importer. In this regard they have relied on

the judgernents passed in the case of Collector of Central Excise,

Kanpr.rr Vs. Flock (India) Pvt. Ltd., reported in 2OOO (12O) ELT 285

(S.C.), Controller of Estate-Duty, Gujarat I Versus MA Merchant -
1989(5) TMI 49 - Sr.rpreme Court and Commissioner of Income Tax

(Central) -I, New Delhi Versus Vatika Township Private Limited -

2074 (91 TMI 576 - Suprerne Court (LB).

6.13 If they would have had paid the Customs duties, it would

have taken the duty drawbacks after the re-export. They are eligible

to take duty applicable drawback of the duties, as long as the goods

qualify for re-export and fulfil the statutory conditions of Section 74.

6.14 The goods are exempted from Customs Dr-rty and IGST in
terms of Notification No.72/2OI7 -Customs dated 16.O8.2077. The
said notification is applicable for the tugs classified under Chapters

89 of the First Schedule to the Custorns Tariff Act, 1975 (51 of
r975).

6. l5 There is no allegation of collusion or suppression against
them. It is clear that both the exemptions claimed by thern under the
entries at Sr. No. 4O4 and Sr. No 557E! of Notifrcation No. 50/2017-
Cus are clearly reported and disclosed in the Bills of Entry filed by
them. Therefore, Section 2A$l of the Act cannot be applied in the
present case as the necessary ingredients to invoke Section 28( ) is
missing. In this regard, they relied upon the jr-rdgements in the case

of Continental Foundation Joint Venture v. Cornmissioner of Central
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Excise, Chandigarh [2OO7 (2L6) ELT 177(SC)] and Cosmic Dye

Chernical v. Collector of Central Excise, Bombay [1995 (75) ELT 721

(sc)1.

6.16 In view of the above, no allegation of wilful mis-declaration

can be raised against them, the proceedings in the present case

cannot be initiated under Section 2a@l of the Act and therefore the

show cause notice is liable to be dropped on this ground alone.

6.18 There is no mis-declaration of goods under Section 111

(rn) of the Act and thus, the irnported goods are not liable to be

confiscated. Mere claiming of an erroneous exemption as per the

departrnent cannot be the basis to invoke Section 111(rn) of the Act

to conflscate the irnported tug. Reliance in this regard has been

placed upon the .iudgment of the Hon'ble CESTAT in the case of

Jayesh P. Surana Vs. Commissioner of Customs (Imports), Chennai

[2OO9 (24r) E.L.T. A7 (Tri.-Chennai)].

6.19 The subject goods cannot be confiscated as the same is

neither seized nor available for confiscation.

6.20 It is a settled position in law that when the irnported goods

are not available for confiscation, no hne can be imposed for

redernption thereo f. In this regard, reliance has been placed on the

judgment of the Hon'ble Bornbay High Court in Commissioner of

Crrstoms (Irnport), Mumbai v. Finesse Creation Inc. [2OO9 Q4al ELT

122 (Bom.)1. The said judgment has been affrrmed by the Hon'ble

Suprerne Court as reported in 201O (255) ELT A120 (SC).

6.21 In the present case, none of the ingredients of

Sectionl l4A are satisfred, thus no Penalty under Section 114A can

be imposed upon thern. Since goods are not liable to confiscation,

no penalties under Section ll2 are imposable. It is a settled position

in law that no peltalty can be imposed where there is no demand

[Coolade Beverages Lirnited (2OO4l 172 ELT 451 (All.)].
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6.17 In the event they are held liable to pay IGST, they would be

entitled to claim ITC of the same. Therefore, the dernand of IGST is

revenue neutral and there is no loss to the exchequer.



6.23 In this regard, they have relied on the decision of the

Hon'lcle Bornbay High Cor-rrt in the case of the Mahindra & Mahindra
Ltd. v. Union of India 12023) 3 Centax 261(Bom)1, wherein the

Hon'ble High Court has held that penalty and interest is not leviable

in absence of charging section under Section 3 of the Custorns Tariff
Act, 1975. The aforesaid jr.rdgement of Hon'lcle Bombay High Court
has been affirmed by the Hon'lcle Supreme Court - UOI vs Mahindra
& Mahindra Ltd. 12023 (386) E.L.T. 11 (SC)]. In view of the above,

imposing interest on demand pertaining to IGST leviable under
Section 3(7) of the Customs Tariff Act, 1975 is without jurisdiction
and bad in law.

6.25 They have requested for personal hearing before any

decision adverse to them is taken on the show cause notice under
reply.

PERSONAL HEARING:

7. A personal hearing was held on O3.IO.2O25 wherein Shri
Mihir Mehta, Advocate appeared for personal hearing virtually
(online mode) on behalf of the Importer and reiterated the contents of
their written submission dated 12.02.2025. He requested for time
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6.22 The show cause notice has allegedly demanded interest

under Section 28AA of the Act on the IGST payable under Section

3(7) of the Customs Tariff Act, 1975. Though Section 3(12) of the

Customs Tariff Act, 1975 borrowed the provisions of Act for the

purpose of duty, tax or cess chargeable under the said Section, there

was no provision, express or implied, in the Act, enabling the

departrnent to demand interest on the IGST payable under Section

3(7) of the Custorns Tariff Act, 1975. Sub Section 12 was substituted
vide Section 1O6 of the Finance Act (No.2), 2024 dated 16.08.2024

w.e.f. 16.08.2024, incorporating provisions for demanding interest

and penalties. Thus, prior to I6.Oa.2O24, during the relevant period

from 31.O1.2O2O to O4.L2.2O2O, there was no provision, express or

implied, in the Act, enabling the department to dernand interest on

the IGST payable under Section 3(7) of the Custorns Tariff Act, 1975.

6.24 In view of the above submissions, the proceedings

initiated pursuant to the present show cause notice under reply, are

liable to be dropped.



upto 13.1O.2025 for filing their additional submission. The irnporter
vide their letter dated 13.1O.2025 submitted their additional
submission wherein they have interalia stated that :-

7.1 The demand in the show cause notice raised on L & T
Hydrocarbon Engineering Ltd. (LTHE), being a non-existent entity is
without jurisdiction and liable to be set aside on this ground itself.

In this regard, they have placed reliance on the judgrnent of the

Hon'lole Suprerne Court in the case of Pr. Cornmissioner of Income

TaxVs. Maruti Suzuki India Ltd. l(2O2Ol 18 SCC 3311.

7.2 Denying the exemption clairned under entry at Serial No.

5578 on the ground that the exemption is already clairned for BCD

under Serial No. 4O4, has resulted in double taxation, as IGST is

already paid on the same transaction on lease rentals paid under
reverse charge mechanism under Section 5(3) of the IGST Act.

FINDINGS:

8. I have carefully gone through the show cause notice dated

05.12.2024, defence reply submitted by the Importer and relevant

case records. I have also gone through the Audit Objection raised by

CRA, Ahrnedabad, based on which the show cause notice has been

issued.

9. The cor<-' issues before me for decision in the present case

are as under:

(i) Whether the Importer is eligible for exemption available under

two serial numbers of same notifrcation sirnultaneously i.e.

under Serial No. 4O4 for exemption of Basic Customs DuQr

(BCD) and under Serial No. 5578 for exemption of Integrated

Goods & Service Tax (IGST) of Notification No. 5O/2OL7-

Crrstorns, da.ted 3O.06.2OI7, as arnended, in respect of the

irnported goods irnported by them?

If the Importer is not eligible for simultaneolrs benefit of

exernption under two serial numbers of same notifrcation,

whether the benefit of exernption available under Serial No'

4O4 of Notification No. 50/2017-Customs, dated 30.06.2077,

should be rejected or otherwise?
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(iii) Whether the imported goods totally valued at Rs.

1,00,86,80,047 /-(Rupees One Hundred Crore, Eighty Six

Lakh, Eighty Thousand and Fort5r Seven only) imported vide

for.rr Bills of Entry, as listed in Annexure-A to the show camse

notice, should be confiscated under Section 1 1 1 (rn) of the

Customs Act, 7962 and frne in lieu of confiscation should be

imposed r.rpon the Irnporter, under section 125 of the Customs

Act, 1962, since ttre said goods are already cleared and are not
available for confrscation?

(iv) Whether the differential amount of Custorns duty aggregating

to Rs. 5,32,O7,A72/-(IGST @ 5o/ol (Rupees Five Crore, Thirty
Two Lakh, Seven Thousand, Eight Hundred and Seventy Two

OnIy) leviable on the irnported goods covered under Bills of
Entry, as listed in Annexure-A to the show camse notice,

should be dernanded and recovered from thern under Section

2ag) of the Customs Act, 1962 read with Section 5(1) of the

Integrated Goods & Service Tax, 2Ol7 (as amended) along with
applicable interest under Section 28AA of the Customs Act,

1962? and

(v) Whether penalt5z should be imposed upon the Irnporter under
Section Il4A and/or Section lL2 of the Custorns Act, 1962?

10. The brief issue involved in the instant case is that the

Importer filed four Bills of Entry No. 67 l2AO2 dated 31 .O I .2O2O, 694a$l6

dated 2O.O2.2O2O,9269084 dated 21.10.2020 and 9823790 dated O4.12.2O2O

at Magdalla Port, Surat for home clearance of imported goods viz.

Old & Used Self Propelled Anchor Handling Tugs falling under
Custorns Tariff Item 89O4OOOO of the Custorns Tariff Act, 1975,

totally valued at Rs. 1,OO,a6,aO,O47 /- availing the benefrt of dut5r

exernption available under Serial No. 4O4 for exemption of Basic Customs

Duty (BCD) and under Serial No. 5578 for exemption of Integrated Goods &

Service Tax [GST) of Notification No. 50 /2OI7 -Customs, dated
30.06.2017, as amended. The Auditors of CRA, Ahmedabad, during
the course of audit raised objection that clairning benefits of both
entries concurrently for the same consignment is not admissible and
the Importer can claim either the benefit of Basic Custorns Duty
(BCD) exemption under Serial No. 404 or the Integrated Goods &
Services Tax (IGST) exemption under Serial No. 557El of Notifrcation No.
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50/2OI7-Customs, dated 30.06.2017, as amended. The Sr. Ar-rdit

Officer, CRA Ahrnedabad observed that claiming beneltts of both
entries sirnultaneously has resulted in short payrnent of IGST

arnorrnting to Rs. 5,32,07,A72/- in respect of the above 4 Bills of
Entry frled by the Importer for clearance of the imported goods viz.

Old & Used Self Propelled Anchor Handling Tugs.

11. I frnd that the Irnporter viz. M/s Larsen & Toubro

Hydrocarbon Engineering Ltd has been amalgamated into M/s
Larsen & Toubro Limited w.e.f. O1.O4.2021, which is sanctioned by

NCLT Mumbai bench on O2.O2.2O22. According to clause 7.4 of
scheme, all past and future liabilities, obligations of the Importer viz.

M/s Larsen & Toubro Hydrocarbon Engineering Ltd have been

transferred to M/s Larsen & Toubro Lirnited. Since then, M/s Larsen

& Toubro Limited is responsible for all the actions done by M/s
Larsen & Toubro Hydrocarbon Engineering Ltd i.e. the Importer in
the past. Therefore, the Importer M/s Larsen & Toubro Hydrocarbon

Engineering Ltd is presently known as 'M/s Larsen & Tor.rbro

Limited.'

12. Now, I proceed to examine the issues to be decided by me

one by one in the light of the records of the case and the

submissions rnade by the Importer.

l2.l As regards the admissibility of exemption available under

Serial No. 4O4 for exemption of Basic Customs Duty (BCD) and

under Serial No. 5578 for exemption of Integrated Goods & Service

Tax (IGST) of Notification No. 50/2017-Custorns, dated 30.06.2017,

as arnended, I would like to rnake a reference to the said notification.

As per Notifrcation No. 50 / 20 l7-Customs, dated 30.06.2017, as

amended, goods of specihed descriptions, when irnported into India

are exempted-

(a) from so much of the duty of Custorns leviable thereon under

the said First Schedule as is in excess of the amount

calculated at the standard rate specihed in the corresponding

entry in column (4) of the said table; and

from so much of Integrated Tax leviable thereon as is in excess

of the arnount calculated at the rate specified in the

corresponding entry in column (5) of the said table subject to
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fulfillrnent of the specihed conditions, if any'

subject to any of the conditions, specifred in the Annexure to the

said notifrcation, the condition nurnber of which is mentioned in the

corresponding entry in column (6) of the said Table.

I2.l.l The exernptions available under Serial No. 4O4 and Serial

No. 5578 of Notification No. 50/2OI7-Ctustoms, dated 30.O6.2OI7,

as amended, are reprodr:ced as r.rnder:

Table
S.No. Chapter or

Heading or
sub-

heading or
tariff item

Description of goods Standard
rate

Integrated
goods &

Services Tax

Condition
No.

(1) (21 (s) (4) (s) (6)

404 84 or any
other

Chapter

Goods specified in List
33 required in
connection with:
(a) petroleum operations
undertaken under
petroleum exploration
licenses or mining
leases, granted by the
Government of India or
any State Government to
the Oil and Natural Gas
Corporation or Oil India
Limited on nomination
basis,
(b) petroleum operations
undertaken
underspecihed contracts

underspecilied contracts
under the Marginal
Field Po1icy (MFP)
(e) coal bed methane
operations under taken
under specified
contracts under the Coal
Bed Methane Policv

Nil 5o/o

$ntr7.o7.2o22l
l20h

(From
t8.o7.2022)

48

557B Any
Chapter

All goods, vessels,
ships [other than motor
vehicles] imported under
lease, by the
Importer for use aJter
impon

Ni1 t02
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12.1.2 I find that in the instant case there is no

dispute/allegation regarding non cornpliance of the conditions
stipulated against the above serial nurnbers by the Importer.
Therefore, I do not offer rny cornments in this regard.

12.),.4 I frnd that the main dispute in the instant case is whether

the Importer is entitled for the benefit of exernption under both the

serial numbers viz. 4O4 and 557 of the same notification i.e.

Notilrcation No. 50/2O17-Customs, dated 30.06.2017, as amended.

I have carefully gone through various judgements pronounced by

appellate authorities and I find that it is settled law that in the event

of two entries being available in an exernption notification, the

Importer is entitled to avail the benefrt of rnost benefrcial entry. In
this regard, I place reliance on the following case laws:

(ii)

[Iletd: Exemption - Option to choose - If two entries in an
exemption notification are applicable to glven goods, the assessee
can legitimately claim under the tnore advantageous entry.]

Collector of Oentral Excise, New Delhi Vs. Thermopack lndustries
reportecl in 2C03 (160) E.L.T. 1150 (Tri. - Del.) passed by the Hontrle
CESTAT, New De1hi.

l&etd: E;xeaption when avallable under two entries - Assessee can
avail any one of them - Goods being eligible under both Serial Nos.
39, as well as 40 of Notification No. 53/88-C.E., assessee had
option to avail exemption under either of the two Serial Nos. -

Hence, benefit availed under Serial No. 4O of Notification ibid' not
deniable. - The SL Nos, 39 and 40 are not slmilarlg uorded, and it
uas the optlon oJ the assessee to Pag the duty at the appltcable
rate under SZ. IVo. 40, and. not to a;uo:ll the full exemptlon under
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12.1.3 I frnd from the above table that under Serial No. 4O4, t}re

clrstoms duty is 'Nil', however, an Importer has to pay Integrated

Goods and Services Tax (IGST) @5%/l2oh for availing the said

benefit of cr.rstoms dut5r exernption. Similarly, IGST is 'Nil' under
Serial No. 5578 and for availing the said benefit, an Irnporter is
required to pay Customs duty at the applicable rate at the relevant

time. In the instant case, the Importer has availed the exernption

beneht of Customs duty and IGST available under the above Serial

Nos. 4O4 and 5578 simultaneously and got cleared the imported
goods viz. Old & Llsed Self Propelled Anchor Handling Tugs without
payrnent of any duty.

Cipla Ltd. Vs. Commissioner of Customs, Chennai reported in 2OO7
(218) E.L.T. 547 (Trr. - Chennai) passed by the Hon'ble CESTAT,
Chennai.

tl,



SL No. 39, uthich in ang case u)as subJect to the condition as giuen
in Colurnn 5 ol the Table annexed to exemPtton Notlftcatlon.l

(iii) Agro Tech Foods Ltd. Vs. Commissioner of C.Ex. & S.T., Jaipur-l
reported in 2016 (332) E.L.T. 161 (Tri. - Del.) passed by the Hon'ble
CESTAT, New Delhi.

lHeld: Exemption under S. No. 244lBl and S. No. 244(Cf of
Notification No. 6l2OO2-C.E. - In any case both entries ibid are not
mutually exclusive - Settled law that in event of two entries being
available in an exemption notification, assessee entitled to avail
benefit of most beneficial entry .]

L2.1.5 In view of the above judgements wherein the facts of ttre
cases are identical to the facts of the case on hand, there is no scope

for taking a different view in this matter. Moreover, the above

judicial rulings on the subject issue are having binding precedents

on all lower judicial/ quasi judicial authorities as held by the Hon'lcle

Supreme Court in case of M/s. Kamlakshi Finance Corporation Ltd.

as reported at 1992 Supp (1) Supreme Court Cases 648.

L2.1.6 The Importer in their defence reply has contended that the

reliance placed on the above judgements which have also been cited

in the present show camse notice is untenable and unsustainable in
law, as the said judgments are not applicable in cases where

exemptions/ benefits are claimed by the Importer in respect of 2

different levies viz. IGST and BCD. I do not agree with the aforesaid

contention of the Importer, as the above judgements need to be

interpreted liberally and not in a way that the same can be beneficial
to the Importer. In the above judgrnents, the appellate amthority has

categorically held that in the event of two entries being available in
an exemption notification, the Irnporter will be entitled to avail
benefrt of most beneficial entry. If the same logic is applied to the
present case on hand, the Importer is entitled to avail exemption
either under serial No. 4O4 according to which BCD is Nil and IGST

is @5o/o or under serial No. 5578 according to which BCD is
@applicable rate and IGST is Nil, of the irnpugned Notification No.

50 / 2OI7 -Customs, dated 30.06.2OL7, as arnended. Therefore, I hold
that the aforesaid contention of the Importer is not tenable.

12.1.7. Further, the Importer in their defence reply has placed
reliance on Circular No.41/2013-Cus dated 2I.lO.2Ol3 and Circular
No.23/2O12-Cus dated 3O.OA.2OI2 in support of their claim that
they are eligible for exernption benefrt available under both the
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1,2.7.a In vieu' of the above, I hold that the irnporter is not

entitled to avail cumulative benefit/ heterogeneolrs combination of
two taxes i.e. BCD and IGST under two serial numbers of same

notification i.e. under Serial No. 4O4 for exemption of Customs dut5r

and under Serial No. 557E! for exemption of IGST of Notification No.

50 / 2Ol7 -Custorns, dated 30.06.2017, as amended in respect of four

Bills of Entry No. 67128o2 dated 31.O1.2O2O, 6948816 dated

20.O2.2O2O, 9269Oa4 dated 2l.LO.2O2O and 9A2379O dated

04.12.2O2O filed by the Irnporter for clearance of imported goods viz.

Old & Used Self Propelled Anchor Handling Tugs. The Importer is
eligible for dut5z exemption either under Serial No. 4O4 or Lrnder

Serial No. 5578 of Notifrcation No. 50 /2017 -Cttstoms, dated

3o-.06.2017, as amended, which is more beneficial to them.

12.2 The second issue for decision before me is whether the

benefit of exemption available under Serial No. 4O4 of Notifrcation

No. 5O/2O17-Customs, dated 30.06.2017, should be rejected or

otherwise.

t2.2.1 I have already held that the Importer is eligible for dut5r

exemption either under Serial No. 4O4 or under Serial No. 5578 of

Notification No. 50/2017-Customs, dated 30.06.2017, as amended,

which is rnore beneficial to them. For checking the serial number

which is more beneficial to the Importer, the duties payable by the

Irnporter for availing dut5r exernption under each serial nurnber in

respect of four Bills of Entry, as per Annexure-A to the show cause

notice, are detailed as rlnder:

404
557B

12.2.2 It can be seen from the above that for availing the

exemption benefit of customs dut5r available under Serial No. 4o4 of
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Integrated
Services
payable.

Goods &
Tax (IGST)

Customs duty
payable (BCD + SWS)

5 a72a .'t o7Nil
Ni15,54,77,403

entries of Notifrcation No. 50 / 2Ol7 -Custorns, dated 30.06.2077, as

arnended. I have gone through the contents of the said circulars and

I find that the said circulars have been issued specifically for the

products viz. Steam Coal and Fertilizer giving clarification on

applicability of CVD on the said products. Therefore, the said

circulars are not applicable to the present case.

Serial No. <>f Not-fn
No. 5O/2O17-Cr.rs, dt'
30.06.2017



12.2.3 However, it has been inadvertently mentioned in the show

cause notice that the exernption benefit under Serial No. 5578 of
Notification No. 5O/2017-Customs, dated 30.06.2017, as amended is

more benefrcial to the Importer and the show cause notice has

proposed to deny the benefit available under Serial No. 4O4 of
Notification No. 5O/ 20 17-Customs, dated 30.06.2OL7, as amended.

The knporter in their defence reply has contended that the present

show cause notice has not denied the benefrt of Sr.No.557B of the

Notification No.5O/2017-Cus, therefore the proceedings initiated for
purported recovery of the IGST are untenable and unsustainable in
law and liable to be dropped. In this regard, they have also relied on

the judgements passed by the Hon'ble Suprerne Court in the case of
CCE v. Ballarpur Indr-rstries Ltd. l2OO7(2 15) ELT 489 (8C)l and

Commissioner of Customs, Mumbai Vs. Toyo Engineering India
Limited reported irr20o6 (2O1) E.L.T.S13 (SC).

12.2.4 The above contention of the Importer is not at all
jr-rstifiable and I do not agree with the sarne. I f,rnd that it is a well

settled proposition of law that non-mention/wrong mention of any

section, rule or provision of law does not vitiate the show caltse

notice. To fortify my stand, I rely on the ratio of the following
decisions pronounced by the Hon'ble Tribunals and Sr.rprerne Court:

12.2.4.1 The Hon'lcle CESTAT, West Zonal Bench, Mumbai in the
case of Sidhharth Shankar Roy Vs. Commissioner of Clrstoms

Mumbai reported in 2013 (29 1) E.L.T. 244 (Tri. - Mumbai), has held

that penalty cannot be resisted on the ground that Section 114 ibid
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Notifrcation No. 50/ 20 17-Customs, dated 30.06.2OL7, as amended,

the Importer is required to pay IGST amounting to Rs.5,32,O7,a72 /-
and for availing the exernption benefrt of IGST available under Serial

No. 5578 of Notifrcation No. 50 / 2Ol7 -Custorns, dated 30.06.2017,

as arnended, the Importer is required to pay Customs duty (BCD +

SWS) amorrnting to Rs.5,54,77,4O3/ -. Thus, for availing the

exemption benelit under Serial No. 5578, the Importer has to pay

more duty amounting to Rs.22,69,53L /- than they would be required

to pay for availing the exernption benefit under Serial No. 4O4 of
Notification No. 50/2O17-Customs, dated 3O.06.2017, as amended.

I, therefore, frnd that the exemption benefit available under Serial

No. 4O4 of Notification No. 50/2OI7-Cttstoms, dated 30.06.2017, as

arnended, is more beneficial to the Importer.



was not invoked in the show camse notice or in the impugned order

as show cause notice and impugned order brought ot.rt a clear case

for imposing penalties. The relevant para is reproduced hereunder:

'17.6 The department has established begond reasonable doubt
that tle appel.lants colluded uith each other in the Custorns area
of Sahar airport on 8-1-1996 for the prospectiue export of the
foreign curren cA without ang pennission of the Reserwe Bank of
India. Their conduct rendered the foreign curt'encA liable to
confiscation u.nder Section 113(d). Therefore the appellants are
liable for penaltg under Section 114 of the Act. This penaltu, in our
uieu.t, cctnnot be resisted on the qround that Section 714 tt-tos not
inuoked in the, show- caTtse notice or in the impu ned order. Non-
rnention of Se'ction 1 14 or rnention of a taronq r>rouision of Ia u.t

cannot be fatal to the Reuenue inasmuch as the shota-cause
notice and th<, imouqned order Ltaue brouoht out a clear case for
imposinq penalties on the aooellants on the ground that theg
rendered the J'oreign currencA liable to confiscation. "

12.2.4.2 The Hon'ble CESTAT, West Zonal Bench, Murnbai in the

case of Capgemini India Pvt. Ltd. Vs. Commissioner of Central

Excise, Pune-I reported in 2Ol9 (369) ELT 1164 (Tri.-Murnbai) has

held that "Incorrect citing of exernption notihcation in SCN is
attributable to oversight and not fatal to proceedings" relyiag on the
decisions of Hon'ble Supreme Court of India in the case of J.I(.
Steel Ltd. lL97A (21 E.L.T. J355 (S.C.fl and Pradyumna Steel

Limited 11996 (82) E.L.r. 441 (s.c.)1.

12.2.4.3 The Hon'ble Supreme Court of India in the case of J.K.

Steel Ltd. reported in 7978 (21 E.L.T. J355 (S.C.) has held that Show

camse notice citing wrong rule not vitiated if issuing authority
competent to issue it under correct rule. The relevant para is re-

produced herer-rnder:

"45. I sholl nota take up the question of lirnitation. Tle uitten
demand rnade on March 21, 1963 purports to haue been made
under Rule 9(2) of the n es. Therein the assessingt authoritg
demaruded steel ingot dutg uhich according to it the assessee had
failed to pag. Quite clearlg Rule 9(2) is inapplicable to the facts of
the case. AdmittedlA fhe assessee had cleared the goods from the
taarehouse afier paging the dutg demanded and after obtainirtg
the pennissiott of tLte concented authoritA. Ilence there is no
question of ang euasion. Despite the fact that the assessee
challenged th<: ualiditg of the dernand made on him, both the
Assisfanl Collector as utell as the Collector ignored that
contention; but tuhen the rnatter u.tas taken up to the Gouernment
it treated the demand in question as a dernand under RuIe 10.
The Gouernment confined the demand to clearance affected afier
December 2 1 , 1 962. The demand so modified is in conforrnity uith
Rule 10. But the contention of tle assessee is that the demand
hauing been made under Rule 9(2) and there being no indication
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in that dernand that it utas made under Rule 10, the Reuenue
cannot notu change its position and justifg the demand under
Rule 10 at anA rate by tle time the Gouenunent amended tle
demand, the dutg clairned became barred euen under Rule 10. We
are unable to accep t this contention as correct. There is no dispute
tttat the officer utho made the demand u)as comoetent to moke
demands both under Rule 9(2) as tuell as under Rule 10. If the
exercise of a pou)er can. be traced to a leqitimate source, the fact
that the sarrle was ourported to haue been exercised under a
different pou.ter does not uitiate the exercise of the eotuer in
question. This is a tuell-settled oroposition of la u.t. In this
connection referen ce rnau usefit llu be made to the decisions of tLtis
Court in P. Balakotaiah u. The Union o India l95a scR 1052:
(AIR 1958 SC 232) and Afzal Uah u. State of u.P.. 1964 - 4 SCR
991 = (AIR 1964 SC 264). Furtler a commort forrn is prescribed for
issuing notices both under Rule 9(2) and Rule 1O. The incorrect
staternents in the uritten demand could not haue prejudiced tLrc
assessee. From his replg to the demand, it is clear that he kneu
as to the nature of the demand. Therefore, I find no substance in
the plea of limitation aduanced on behalf of the assessee."

L2.2.4.4 The Hon'ble Supreme Court of India in the case of
Collector of Central Excise, Culcutta Vs. PradSrumna Steel Limited
reported in 1996 (82) E.L.T. 441 (S.C.) has held that Mere mention of
wrong provision of law when power exercised is available even

though under a different provision, is by itself not sufficient to
invalidate exercise of that power. The relevant para is re-produced

hereunder:

"3. It is settled that rnere mention of a utronq prouision of lana
uhen the potuer exercised is auailable euen thouqh under a
different prouision, is bu itself not sufficient to inuolidate the
exerctse of that pou.ter. Thus, there is a clear error a4ryarerat on
the face of the Tibunal's order dated 23-6-1987. Rejection of the
application for rectification bg tlrc Tibunal was, therefore,
contrary to lano. "

12.2.4.5 The Hon'ble CEGAT, Norttrern Bench, New Delhi in the

case of R.C. Verma Vs. Commissioner of Customs (ICD), Tugtagabad
reported in 2OO1 (138) ELT 1026 (Tri.-Del.) has held that mere

mentioning of wrong section or provision of law, not to make
adjudication proceedings void ab initio, when no prejudice can be

said to have been caused to appellants on account of such mistake.
The relevant Para 10 of the said decision is as r-rnder:

"1O. TLe learned Counsel for the appellants howeuer has also pointed out
another defect in ttrc impugned order bg antending that in the shout cause
notice section for confiscation of goods mentioned was 113(h)(ii) of the Act.
Whereas in the impuqned order tlrc confiscation of tLE qoods had been
ordered onhl under Section 113(il of the Act. But in our uieu, this is onlu a
tupoqraphical mistake in the order uthich did not uitiate tlre entire

roceed s- JVo re
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that mistake to the appellants. Th-eu uere fullu anaare of tLe facts. It is also
settled latu thal mere mention of uronq section or prouisions of lato unuld
not in anu ma.nner make the adiudication proceedinos uoid ab initio.
Therefore, u)e are unable to sttbscribe to the antention of tle counsel for tLe
appellants. "

L2.2.5 I have gone through the case laws relied on by the

Importer in support of their claim that the show cause notice is
invalid. The Hon'ble Suprerne Court in the case of Cornmissioner of
C.Ex., Nagpur Vs. Ballarpur Indr.rstries Ltd. reported in 2OO7 (2151

E.L.T. 489 (S.C.) has held that "If there is no invocation of Rule 7 of

the Valuation Rules 1975 in the show cause notice, it would not be

open to the Commissioner to invoke the said rule." The Hon'ble

Supreme Court in the case of Commissioner of Customs, Mumbai

Vs. Toyo Engineering India Ltd. reported in 2006 (2O1) E.L.T. 513

(S.C.) has held that if the grounds did not l-rnd mention in the show

cause notice, the Department cannot travel beyond the show cause

notice. The facts of the present case are altogether different from the

above cases. In the present case, it is not the case of non invocation

of provisions of particular nrle or grounds in the show cause notice,

as involved in the above cases which have been relied on by the

Importer. In this case, it is only a typographical error that the

proposal for denial of exernption benefit under Serial No. 4O4 of

Notifrcation No. 50/ 20 17-Customs, dated 30.06.2017, as amended,

was made in the show cause notice instead of denying the exemption

benefit available under Serial No. 5578 of the said Notification.

Therefore, the ratio of the decision of the Hon'lcle Supreme Court in

the above cases, are not applicable to the present case.

12.2.6 Further, the Sr. Audit Offrcer, CRA Ahrnedabad in the

Audit Report date<l O6.Oa.2O24, based on which the present show

cause notice has been issued, has categorically rnentioned in Para-F

t}eat "Total ualue of goods so irnported uas Rs.523,88,58,25O/ - on

uhich the assesses Luere required to paA IGST @ 5o/o afier claiming

exemption of BCD uthich uas more beneficial under Sl.No' 4O4 in tlrc

case of M/ s. Hudrctcarbon Enqineeinq Limited and Sl.No. 551 in the

case of other ttao assesses. " Further, the department has relied

upon the said Audit Report dated 06.04 -2024 in the show cause

notice and copy of the same has also been provided to the Importer'

It is also a fact that the demand of IGST has been correctly made in

the show cause notice in terms of the said Audit Report. Therefore, I

find that it is only a t5rpographical error due to which Importer
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cannot escape from the payment of IGST which is otherwise

chargeable on the imported goods. Further, in the cases where

exemption is available under two serial nr:mbers of a notification,

being adjudicating authority I am bound to give the benefrt of duty
exemption under the serial number which is more benefrcial to the
Importer.

12.2.7 I, therefore, allow the benefit of exemption available under
Serial No. 4O4 of Notification No. 50 /2017 -Custorns, dated

30.06.2017, as amended, as the same is rnore beneficial to the
Importer. Consequently, I reject the beneht of exemption availed by

the Importer r.rnder Serial No. 5578 of Notification No. 5O/2O17-

Crrstoms, dated 30.06.2017, as amended.

12.3 The third issr.re for decision before me is whether the
imported goods viz. Old & Used Self Propelled Anchor Handling Tugs

totally valued at Rs. 1,OO,A6,aO,O47 /- imported vide the subject four
Bills of Entry, should be confrscated under Section 111(m) of the
Crrstoms Act, L962 and fine in lieu of confiscation should be

imposed upon the Importer, under section 125 of the Customs Act,
1962 since the said goods are not available for confiscation, or
otherwise.

12.3.I I find that the Show Cause Notice proposes confiscation of
the impugned imported goods under Section 111(m) of the Customs
Act, 1962. If the goods have been described wrongly or the value of
the goods has been incorrectly declared, such goods would come

under the pr.rrview of Section 111(m) of Customs Act, 1962. In the

instant case the Importer has improperly availed IGST exemption
rrnder Serial No.557B of Notification No. 5O/2O 17-Customs, dated
30.06.2077, as amended, as they are not entitled to avail
curnulative beneht/ heterogeneous combination of two taxes i.e.
BCD and IGST available under two different serial numbers i.e. 4O4

and 5578 of Notification No. 50/2017-Customs, dated 30.06.2077,
as amended for the same product, therefore, the imported goods viz.
Old & Used Self Propelled Anchor Handling Tugs totally valued at Rs.
1,OO,a6,aO,O47/- irnported vide the subject four Bills of Entry by
wrongly availing the benefit of exemption under Serial No. 5578 of
Notification No. 50/2Ol7-Customs, dated 30.06.2017, as amended,
are liable for confiscation under Section 111(m) of Customs Act,
t962.
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12.3.2 I frnd that in terrns of Section 46 (41 of the Customs Act,

1962, the Importer was required to make declaration as regards the

truth of contents of the Bill of Entry submitted for assessment of

Custorns Duty. However, the Importer has contravened the

provisions of Section a6$\ of the Customs Act, 1962 in as much as

they have wrongly availed cumulative benefit/ heterogeneous

combination of two taxes i.e. BCD and IGST available under two

different serial numbers i.e. 4O4 ar:,.d 5578 of Notification No.

50 /2O1.7-Customs, dated 30.06.2017, as amended, thereby they

have short paid the duty with clear intent to evade payment of

Custorns Dut5r. Thus, I hnd that they have violated the provisions of

Section a6$l of the Customs Act. All these acts on the part of

Importer have rendered the imported goods liable for confiscation

under Section 111 (rn) of the Customs Act, 1962.

12.3.9 As the impugned imported goods are found to be liab1e for

confiscation under Section 111 (m) of the Customs Act, 1962, I firrd
it necessary to consider as to whether redemption fine under Section

125 (1) of the Customs Act, 1962, is liable to be irnposed in lieu of

confiscation in respect of the imported goods, which are not

physically available for confiscation. Section 125 (1) ibid reads as

under:

''S,ECTION 725. Option to pag fine ln lieu of confiscatlon. - (1)

Wtteneuer confiscation of ang goods is autlari.sed bg this Act, tle officer
adjudging it mag, in the case of ang goods, the importation or exportation
tohereof is prohibited under this Act or under ang otler laut for tle time
being in force, and shall, in the case of ong oth.er goods, giue to the ouner of
the goods [or, u'here such owner is not knoun, the person from uhose
possession or custodg such goods haue been seized,l an option to pag in
lieu of confiscation such fine as the said officer thinks fit"

1,2.3.4 In the instant case, the Importer has wrongly availed the

benefrt exemption of IGST available under Serial No' 5578 of

Notification No. 50/2O17-Customs, dated 30.O6.2017, as arnended' I

frnd that in the case where goods are not physically available for

confiscation, redemption fine is imposable in light of the judgment in

the case of M/s. Visteon Automotive systems India Ltd. reported at

2018 (OO9) GSTL 0142 (Mad) wherein the Hon'ble High Court of

Madras has observed as under:

"23. The penaltg directed against the Importer under section 112 and the

fine pagable inder Section 725 operates in two different fields' The fine
indei SZction 125 is in lieu of confiscation of the goods' The pagment of
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fine folloued up by pagment of duty and other charges leuiable, as per
sub-section (2) of Section 125, fetches relief for the goods from
getting conflscated. Bg subjecting the goods to paAment of dutg and
other charges, the improper and iregular importation is sought to be
regularised, whereas, bg subjecting the goods to paAment of ilne
under sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auailabilitA of the goods is not necessary for
imposing the redemption fine. The opening words of Section 125,
"Wheneuer confiscation of any goods is authoised bg this Act ...-",bings
out the point clearlg. The power to impose redemption jine spings from
the outhoisation of confiscation of goods prouided for under Section 111
of the Act. When once pouter of authoisation for confiscation of goods
gets traced to the said Section 111 of the Act, we are of the opinion
that the phgsical auailabilitg of goods is not so much releuant. The
redemption fines in fact to auoid such consequences flouing from
Section 111 onlg. Hence, the paAment of redemption fine saues the
goods from getting conftscated. Hence, their phgsical auailabilitg does not
haue ang significance for imposition of redemption jine under Section 125
of the Act. We accordingly ansuter question No. (iii).

12.3.5 The Hon'lcle High Court of Gujarat by relying on aforesaid
judgment, in the case of Synergz Fertichem Ltd. Vs. Union of India,
reported in 2O2O (33) G.S.T.L. 513 (cuj.), has held interalia as

under: -

8774. ...... In the aforesaid context, ue mag refer to and relg upon a
decision of the Madras High Court in the case of M/s. Vi.steon Automotiue
Systems u. Tte Customs, Excise & Seruice Tax Appellate Tibunol, C.M.A.
No. 2857 of 2011, decided on 1lth August, 2017 [2O]_8_19)_8.5.TL,_J!2
(Mod.)], wlrerein the follotuing has been obserued in Para-23;

"23. TLe penalty directed against the Importer under Section I 12
ond the fine payable under Section 125 operate in two different
fields. TLte fine under Section 125 is in lieu of confiscation of the
goods. The pagment of fine followed up bg pagment of duty and otler
charges leuiable, as per sub-section (2) of Section 125, fetches relief
for the goods from getting confiscated. Bg subjecting tle goods to
pagment of dutg and ottrer charges, tlrc improper and iregular
importotion b sought to be regulari.sed, u.thereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, tle
goods are saued from getting confrscated. Hence, tte ouailabilitg of
tLrc goods is nol necess ary for imposing the redemption fine. The
opening words of Section 125, oWteneuer confiscation of ang goods is
authorbed bg this Act....", bings out tlrc point clearlg. The pouter to
impose redemption fine springs from tlte authorisation of confi.scation
of goods prouided for under Section 1 1 1 of the Act. Wlrcn once pouer
of authoisation for confiscation of goods gets traced to the said
Section 1 1 1 of the Act, we are of the opinion that the phgsical
auailabilitg of goods is not so much releuant. Tle redemption fine is in
fact to auoid such consequences flouing from Section 111 onlg.
Hence, tle paVment of redemption fine saues the goods from getting
confiscated. Hence, tlrcir phgsical auailabilitg does not haue ang
significance for imposition of redemption fine under Section 125 of the
Act. We accordinglg ansuer question No. (iii)."
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175. We would like to follout the dicdtm as laid doun bg the
Madras High Court in Para-23, referred to oboue.'

12.3.6 In view of the above, I hold that redemption frne under

Section 125 (1) is liable to be irnposed in lieu of confiscation of

subject goods viz. Old & Used Self Propelled Anchor Handling Tugs

totally valued at Rs. 1,OO,A6,aO,O47 /- imported vide the subject four

Bills of Entry, though the said goods are not available for

confiscation.

12.4 The for.rrth issue for decision before rne is whether the

differential arnount of Custorns duty aggregating to Rs.

5,32,O7,a72I-(IGST @ 5"/"1 (Rupees Five Crore, Thirty Two Lakh,

Seven Thousand, Eight Hundred and Sevent5r Two Only) leviable on

the imported goods covered under four Bills of Entry, should be

demanded and recovered frorn them under Section 2a(4) of the

Customs Act, 1962 read with Section 5( 1) of the Integrated Goods &

Service Tax, 2C17 (as amended) alongwith applicable interest under

Section 28AA of the Customs Act, 1962, or otherwise.

12.4.1 As discussed at paras supra, the Importer has wrongly

availed the exemption of IGST available under Serial No. 557El of

Notification No. 50/ 20 17-Customs, dated 30.06.2017, as arnended

in respect of the imported goods viz. Old & Used Self Propelled

Anchor Handling Tugs totally valued at Rs. l,00,A6,A0,O47 /-
imported vide the subject four Bills of Entry, which has resulted in

evasion of Crrstoms duty (IGST) amounting to Rs. 5,32,07,a72/- by

the said Importer. I find that in order to sensitize the Trade about its

benefit and consequences of mis-use, Government of India has

issued 'Customs Manual on Self-Assessment 2Oll'. The publication

of the 'Customs Manual on Self Assessment 2OlL ' was required as

prior to enactrnent of the provision of 'Self-Assessrnent', rnis-

classification or wrong availment of duty exemption etc., in norrnal

course of import, was not considered as mis-declaration or rnis-

statement. Under para 1.3 of chapter-I of the above rnanual,

Importers/ Exporters, who are unable to do the Self-Assessrnent

becamse of any complexitSr, lack of clarity, lack of information etc.

rnay exercise the following options:

(a) Seek assistance frorn Help Desk located in each custom Houses,

or
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(b) Refer to information on CBIC/ICEGATE web portal www.cbic.

gov.in, or
(c) Apply in writing to the Deput5r/Assistant Commissioner in charge

of Appraising Group to a-llow provisional assessment, or
(d) An Importer may seek Advance Ruling from the Authority on

Advance Ruling, New Delhi if qualifying conditions are satisfied.

Para 3(a) of Chapter 1 of the above Manual further stipulates that
the Importer/ Exporter is responsible for Self-Assessment of duty on

imported/exported goods and for filing all declarations and related

documents and confirming these are true, correct and complete.

Under para 2.1 of Chapter- 1 of the above rnanual, Self-Assessment

can result in assured facilitation for compliant Importers. However,

delinquent and habitually noncompliant Importers/Exporters could
face penal action on account of wrong Self-Assessment made with
intent to evade Duty or avoid compliance of conditions of
Notifications, Foreign Trade Policy or any other provision under the
Customs Act, 1962 or the Allied Acts.

12.4.2 After introdr.rction of self-assessment through amendment
in Section 17 of the Customs Act, 1962 vide Finance Act, 2017, it is
the responsibility of the Irnporter to correctly declare the description,
classification, applicable exemption Notification, applicable Duties,
rate of Duties and its relevant Notifications etc. in respect of said
irnported goods and pay the appropriate dut5r accordingly. In the
instant case, it is apparent that the Importer despite being in
knowledge of the fact that they are eligible for duty exemption
available under only one serial nurnber which is beneficial to them,
they intentionally and knowingly rnis-declared the particulars of
Notifrcation in the Bills of Entry and wilfully claimed the benefrt of
exemption available under both the serial nurnbers i.e. under Serial
No. 4O4 for exernption of Custorns duQr and under Serial No. 5578
for exernption of IGST of Notification No. 50 / 2Ol7 -Custorns, dated
30.06.2017, as amended with rnalafide intention to evade payment of
Customs duqz at appropriate rate. It is therefore very rnuch
apparent that Importer has wilfully violated the provisions of Section
l7(I) of the Customs Act, 1962 in as much as they have failed to
correctly self-assess the impugned goods and have also wilfi,rlly
violated the provisions of Sub-section (4) and (aA) of Section 46 of
the Customs Act, 1962. Thus, Importer has indr.rlged in wrong
availment of exemption available under Serial No. 5578 of
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Notifrcation No. 50/ 2O 17-Custorns, dated 30.06.2017, as arnended

with clear intent to evade payment of Custorns Dut5r. By adopting

this rnodus in respect of the impr.rgned goods, the Irnporter has short

paid Custorns duty (IGST) amounting to Rs. 5,32,07,a72/- (Rupees

Five Crore, Thirty T\vo Lakh, Seven Thousand, Eight Hundred and

Sevent5r Two only), which merits invocation of extended period for

demand of the said Customs Duty under the provisions of Section

2ag) of the Customs Act, 1962. I, therefore, hnd and hold that total

Custorns Duty (IGST) arnounting to Rs. 5,32,07,A72/- in respect of

the impugned goods cleared r.rnder four Bills of Entry, as detailed in

Annexure-A to the Show Camse Notice, is recoverable from the

Importer invoking the provision of extended period under Section

2a@l of the Custorns Act, 1962.

12.4.3 It has also been proposed in the Show Cause Notice to

demand and recover interest on the aforesaid Custorns Dut5r under

Section 28AA of the Customs Act, 1962. Section 28AA ibid provides

that when a person is liable to pay duty in accordance with the

provisions of Section 28 ibid, in addition to such dut5r, such person

is also liable to pay interest at applicable rate as well. Thus, the said

Section provides for payment of interest automatically along with the

du\r confrrmed / determined under Section 28 ibid. I have already

held that Custorns Duty (IGST) of Rs. 5,32,O7,a72l- is liable to be

recovered under Section 2a$l of the Customs Act, 1962. Therefore, I

hold that interest on the said Customs Dut5r deterrnined / confirrned

under Section 2S(4) ibid is required to be recovered under Section

28AA of the Custorns Act, 1962.

12.4.9.1 The Importer in their defence reply has contended that

prior to 16.08.2024, ttrere was no provision in the Custorns Act,

enabling the department to dernand interest on the IGST payable

trnder Section 3(7) of the Customs Tariff Act, L975 and imposing

interest on demand pertaining to IGST is without jurisdiction and

bad in law. In this regard, they have relied on the decision of the

Honlole Bornbay High Court in the case of Mahindra & Mahindra

Ltd. v. Union of India l2o23l 3 Centax 261(Bom)1, which has been

affirmed by the Hon'ble Supreme Court - UOI vs Mahindra &

Mahindra Ltd. 12C23 (386) E.L.T. 11 (SC)]. I find that this contention

of the Irnporter is not acceptable as the said decision is with regard

to pre-GST era. Period covered in the said decision was November,

2OO4 to January, 2OO7 and period covered in the present case is
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Janrrary, 2O2O to December, 2O2O. The said decision of Mahindra &

Mahindra Ltd reported in 12023) 3 Centax 261 (Bom.) relied on by

the Importer is distinguishable on the following grounds.

In the case of Mahindra & Mahindra Ltd, the issue under dispute was

charging Section for interest and penalty. According to the Department,

the charging Section for imposition of CVD, SAD & Surcharge was

Section l2 of the Customs Act, 1962. Honble Court held that charging

section for imposition of CVD, SAD & Surcharge was Section 3(l) of

Customs Tariff Act, 1975, Section 3(A) of Customs Tariff Act, 1975 and

Section 19 (1) of the Finance Act,2O00 respectively which did not have

provisions for imposition of penalty and interest.

In the instant case, the demand of IGST has been made in terms of

provision of Integrated Goods & Services Tax Act, 2017 and the

charging Section for IGST on import is Section 5(l) of the Integrated

Goods & Services Tax Act,2Ol7. Relevant Para of Section 5(1) of the

IGST Act, 2Ol7 , is re produced as under:

'SEICTION 5. kvy and collection,
(1)

Provided that the integrated tax on goods [otler than tte goods as maA

be notified bg the Gouemment on the recommendations of the Councill
imported into India shall be levied and collected in accordance with
the provisions of section 3 of the Customs Tariff Act, 1975 (51 of 1975)
on the value as determined under the said Act at the point when
duties of customs are levied on the said goods under section 12 of the
Customs Acl, 1962 (52 of 19621."

Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that

"IGST is leuied under the IGST Act, 20 17 and is allected. for anuenience,

at lhe customs point through the machinery under the CUSIArrrS Aet

t962."

12.4.3.2 I also frnd that Hon'lcle Supreme Court on 11.03.2016

disrnissed Civil Appeal filed by AtuI Kaushik (Oracle India Ltd)

reported in Oracle India Pvt. Ltd. v. Commissioner l2OL6 (339) E.L.T.

A136 (S.C.)l against the CESTAT Final Order Nos. A/52353-
52355/2O15-CU(DB) dated 29-7-2OL5 as reported in 2Ol5 (33O)

E.L.T. 417 (Tri.-Del.) (Atr,rl Kaushik v. Comrnissioner) holding that
'We see no reason to interfere with the impugned order passed by
Custorns, Excise & Service Tax Appellate Tribr.rnal". Relevant Para of
the decision of Final Order Nos. A/52353-52355/201S-CU(DB) dated
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29.O7.2OL5 of CESTAT reported in 2015 (33O) E.L.T. 417 (Tri.-Del.)

(Atul Kaushik v. Commissioner) is re-produced as under:

.16. The appellants haue also contended that penaltA, interest and
confiscation cannot be inuoked in respect of euasion of counteruailing duty
(leuied under Section 3 of the Customs Taiff Act, 1975) on the ground that
the prouisions relating to these aspects haue not been borrotued into Section
3 of the Customs Tanff Act, 1975. In support of tlrc pinciple that the penaltg
cannot be leuied in the absence of penaltg prouision hauing been bonowed
in a partianlar enactment, tle appellants cited tle judgments in the case of
Khemka & Co. (supra) and Pioneer Silk Mills Put. Ltd. (supra). We are in
agreemerlt with this proposition and therefore ue refrain from discttssing
the said judgments. T?e appellants also cited tle judgment in the case of
Supreme Woollen Mills Ltd. (supro), Silkone Intemational (supra) and
seuerol others to aduance the proposition that penaltg prouisions of Customs
Act were not applicable to the cases of non-pagment of anti-dumping dutg
and that the same principle is applicable tuith regard to leuiability of interest
findia Carbon Ltd. (supro) and V.V.S. Sugar (supra)]. We haue pentsed these
judgments. Many of them dealt uith Anti-dumping dutg/ Special Additional
Dutg (SAD) leuio.ble under uaious sections (but not Section 3) of Customs
Tanff Act. 1975 and in those seclions of the Customs Taiff Act, 1975 or in
the said Act itself, duing tle releuant peiod, th.ere utas no proui.sion to
applg to the Anti-dumping dutg/ SAD tle prouisions of Customs Act, 1962
and the ntles and regulations made thereunder including those relating to
interest, penaltg, confiscation. In the case of Pioneer Silk Mills (supra), the
dutg inuolued u,as the one leuied under the Additional Duties of Excise
(Goods of Special Importance) Act, 1957 and its Section 3(3) onlg bonoued
the prouisions relating to leug and collection from the Central Excise Act,
1944 and in ueut of that it uas held that tlrc prouisions relating to
confi.scation and penalty could not be applied uith regard to tle duties
collected under the said Act of 1957. None of these judgments octuallg deal
utith the CVD leuied under Section 3 of tle Customs Taiff Act, 1975. The
impugned counteruailing dutg uas leuied under Section 3 of Customs Tariff
Act, 1975. Sub-section (8) of Section 3 of tlte said Act euen during the
releuant period stipulated as under : -

'5. 3(8) Tte prouisions of the Customs Act, 1962 and the rules ond
regalations made thereunder, including those relating to drawbacks,
refunds and exemption from duties slnll, so far as may be, opply to the
dutg chargeable under this section as tlrcg applg in relation to the duties
leuiable under that Act."

It is euident from Section 318) of the Customs Toiff Act, 1975 ouoted aboue
that oll the prouisions of Customs Act, 1962 and the rules and reqtlations
made tlrcreunder haue been clearlu borotued into the said Section 3 to
applu to the impuqned CVD and so it is obuious thatp rouisions relatinq to

ne nal arul interest contained in Customs Act 1962 are ressl
mode aoplicable uith reoard to the imouaned counteruailina dutu. We must,
houeuer, fairlu ntention that in case of Tonent Phanna Ltd. u. CCE. Surat,
CESTAT set aside penaltu for euasion of Anti-dumpinq dutu, CVD and SAD
bara 16 of the iudomen on the around ttlat penol prouisions of Customs
Act, 1962 had not been borowed in the respectiue sections of Customs
Tai Act 1975 under uhich tlrcse duties uere leuied but this decision o
CESTAT reqordin o CW suffered from a fatal internal contraction inss!!ry|ch
as CESTAT itself in oara 14 of tLre said iudoment hod exoress elu taken note
of the foct that uide Section 3(8) o the Customs Tariff Act. 1975. the

rouisions of Cu.stoms Act, 1962 and tle rules and requlations madep
ttereunder had been made licable to CVD cha nder Section 3 o

Customs Taiff Aa. 1975). In the liqht of this analusis, ue hold that this
contention of tLe appe
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Thus, the said order of Tribunal has been affirmed by the Hon'ble

Suprerne Court whereas Special Leave Petition in case of Mahindra &

Mahindra Ltd bearing Diary No. laa24 /2023 has been dismissed by

Hon'lcle Supreme Court holding that "No merit found in the Special

Leave Petition". Whereas, the Hon'ble Supreme Court has disrnissed

the Civil Appeal frted by Oracle India Pvt. Ltd (Atul Kaushik) against

the CESTAT Final Order Nos. A/52353-52355/2O15-CU(DB) dated

29-7-20t5.

12.4.3.3 In the case of Workmen of Cochin Port Trrst Vs. Board of
Trustees of the Cochin Port Trust and Another 1978 AIR 1283, the

Hon'lcle Three Judges Bench held as under:

'The effect of non-speaking order of dismissal uithout angthing more
indicating the grounds or reasons o/ ils dismis sal must bg necessary
implication be taken to haue decided that it u-tas not a fit case rahere special
leaue slwuld be granted. It mag be due to seueral rea,sons. It mag be one or
more. It mag also be that the merits of the award uere taken into
consideration and this Court felt tlwt it did not require any interference. But
since the order is not a speaking order it is dffiatlt to accept tLe argument
that it must be deemed to haue necessarilA decided implicitlg all tLe
questions in relation to the meits of the award."

The dbmissal of special leaue petition bg the Supreme Court bg a non-
speaking order of dismissal wlere no reosons u.tere giuen does not
constitute res judicata. All that can be soid to houe been decided bg the
Court is that it was not a fit case wh.ere special leaue should be granted."

12.4.3.4 I, therefore, find that there is no restriction in recovery of
interest on the amount of Customs Duty (IGST) amounting to Rs.

5,32,07,a72/- frorn the Importer under Section 28AA of the Central
Excise Act, L962.

12.5.1 I frnd that the Show Camse Notice has proposed penalty
under the provisions of Section 114,4. of the Customs Act, 1962 on
the Importer. The penalty under Section 114A can be imposed only if
the dut5r demanded under Section 28 ibid by alleging wilful rnis-
statement or slrppression of facts etc. is confirrned / deterrnined
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12.5 Now, I proceed to decide the frfth issue i.e. the proposal for
imposition of penalt5r under Section 114A of the Custorns Act, 1962

or Section L L2 of the Customs Act, 1962, against the Irnporter. In
the present case, the show cause notice has been issued under
Section 2a $l of the Central Excise Act, 1962.



under Section 2a@l of the Customs Act, 1962. As discussed in the

foregoing paras, Irnporter has deliberately and knowingly indulged in
suppression of facts in respect of their imported goods and has

wilfully and wrongly availed the benefit of exemption available under
Serial No. 557El of Notification No. 50 /2017 -Customs, dated

30.06.2017, which was not available to them, with an intention to

avoid the payrnent of Customs Duty.

12.5.2 Fr-rrther, I find that demand of Customs Dut5r amounting

to Rs. 5,32,O7,a72l- has been made under Section 28(4) of the

Customs Act, 1962, which provides for demand of Duty not levied or

short levied by reason of collusion or wilful mis-statement or

suppression of facts. Hence as a naturally corollary, penalty is
irnposable on the Irnporter under Section 114A of the Customs Act,

which provides for penalty equal to duty plus interest in cases where

the duty has not been levied or has been short levied or the interest

has not been charged or paid or has been part paid or the duty or

interest has been erroneously refunded by reason of collusion or any

wilful rnis-statement or slrppression of facts. In the instant case, the

ingredient of suppression of facts and wilfi.rl mis-staternent by the

Importer has been clearly established as discussed in foregoing

paras and hence, I find that this is a frt case for imposition of
quanturn of penalty equal to the amount of duty plus interest in
terrns of Section 1 14A ibid.

12.5.3 The frfth proviso to Section 114A of the Customs Act,

1962 provides that penalty under Section 112 shall not be levied if
penalty under Section 114A of the Customs Act, 1962 has been

irnposed and the sarne reads as under:

" Prouided also that tt there ang penalty has been leuied under this Section,

no penaltg shall be leuied under Section 112 or Section 114."

12.5.3.1 In the instant case, I have already found that the Importer

is liable to penalt5r under Section 1 14A of the Customs Act, 1962 and

therefore, I hold that penalty under Section 112 is not irnposable in

terms of the 5th proviso to Section 114A of the Customs Act, 1962.

13. The importer has contented in their defence reply that the

show cause notice has been raised on LTHE, being a non-existent

entity is without jurisdiction and liable to be set aside on this ground
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itself. They have also placed reliance on the judgment of the Hon'ble

Sr-rprerne Court in the case of Pr. Cornmissioner of Income Tax Vs-

Maruti Suzuki India Ltd. l(2O2Ol 18 SCC 3311. I do not agree with

the above contention of the irnporter. The show cause notice has

been addressed to "M/s. Larsen & Toubro Hydrocarbon Engineering

Lirnited (which is now amalgamated into M/s. Larsen & Toubro
Limited), 2, Powai Campus, Powai, Mr-rrnbai - 4OOO72" frorn which it
is very much clear that the present name of 'M/s. Larsen & Tor-rbro

Hydrocarbon Engineering Lirnited'is 'M/s. Larsen & Torlbro Limited'.

Further in Para 5.6 of the show cause notice it has been mentioned

that "IMls L EB T Hydrocarbon Engiaeering Ltd has been

amalgarnated with M/s Larsen & Toubro Limited w.e.f.
OL.O4.2O2L. IIence, M/s L & T Hydrocarbon Engineering Ltd
stands dissolved without being wound up. According to clause

7.4 of scheme, all past and future liabilities, obligations of M/s L
& T Hydrocarbon Engineering Ltd have been transferred to M/s
Larsen & Toubro Limited and that since then, M/s Larsen 68

Toubro Limited is responsible for all the actions done by l0trls L
& T Hydrocarbon Engineering Ltd in the past." It is crystal clear

from the above Para 5.6 of the show cause notice that M/s Larsen &
Toubro Limited is responsible for all liabilities arising out of the
present show cause notice. I have gone through the judgment of the
Hon'ble Supreme Court in the case of Pr. Commissioner of Incorne

Tax Vs. Marr.rti Suzuki India Ltd. ll2o2ol 18 SCC 33 1l relied upon by

the irnporter. In the said case Income Tax Department had issr-red

assessment orders in the name of an entity which had been

arnalgarnated with Mamti Suzuki India Ltd. and the Hon'ble

Suprerne Court has held that assessrnent orders issued against a
cornpany that has ceased to exist due to a rnerger are void ab initio.
In the present case, it has been clearly mentioned in the show cause

notice that M/s. Larserr 6r Toubro Hydrocarbon Engineering
Limited' has been amalgamated with 'M/s. Larsen & Toubro
Limited' from which it is very much irnplied that the subject show

car-rse notice has been issued to 'M/s. Larsen & Toubro Lirnited'. I

find that the facts and circurnstances in the present case is
absolutely different from the above case relied upon by the irnporter.
Therefore, the above contention of the irnporter is untenable and
liable to be rejected out rightly. The irnporter cannot escape frorn
the payment of applicable custorns dut5z payable by them on import
of the irnpugned goods by making such a frivolous argurnent.



15. The Importer in their defence reply has pleaded that no

appeals were filed by the Department against the assessment orders

i.e., assessed bills of entry and out of charge order, passed by the

proper offrcer and any issues arising out of finalisation of such Bills

of Entry cannot be questioned or agitated by the Department

subsequently by initiating show cause proceedings against the

Importer. The said plea of the Irnporter is not tenable.

15.1 It can be seen that Section 28 of the Customs Act, 1962

has an exclusive provision covering the aspect pertaining to non-

levy, short levy and erroneous refund. There is no provision or

reqrrirement under the Customs Act, 1962 of review of an

assessment order before raising demand under Section 28 of the

Customs Act, 1962. For raising dernand under Section 28 on

grounds of short payment/ short levy in final assessrnent etc', no

review /appeal against final assessment is required. The demand of

non-levy, short-le\,y and of recovery of erroneous refund under

Section 28 of the Act is an independent provision. Provisions of

Section 28 satisfy the principles of natural justice by making it
rnandatory for issrrance of show cause notice and to allow the party

to have a full hearing on the charges that would be made against
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14. The importer in their defence reply has further contended

that denying the exemption clairned by them under Serial number

5578 of Notification No. 50/2017-Cr.rstoms, dated 30.06.2017, as

amended, has resulted in double taxation, as IGST is already paid on

the sarne transaction on lease rentals paid under reverse charge

rnechanism by them. I do not agree with the above contention of the

importer. I find that IGST demanded in the present case is the

customs duty payable by the irnporter against the import of tugs and

the IGST paid by the importer on the lease rentals is the duty
payable by them against the services received by them from a foreign

supplier i.e. owner of the tr.rgs for providing their output services i.e.

the services provided to their customers. Therefore, both the

transactions are different and there is no double taxation in the

present case. Further, Governrnent has introdrrced mechanism of

Input Tax Credit (ITC) in GST, to eliminate the cascading effect of

taxes and the taxes paid under reverse charge rnechanisrn are

available to the irnporter as ITC if the stipulated conditions are

fulfilled. In view of the above, the above contention of the importer

is not tenable and liable to be rejected.



them. The proceeding under Section 28 are of exclusive nature, rn as

much as, independent proceedings are held by issue of show cause

notice by the department by which it sets out the reason for claiming

non-levy, short-levy relying on evidence. The Importer gets full
opportunity to know the charges levelled against them as well as the

evidence on which the ctrarges are levelled and in turn place their

case wittr supporting evidence in defence.

15.2 The aforesaid issue is settled by the higher judicial fora

wherein it is held that Section 28 of the Custorns Act, 1962 can be

invoked for short levy or non levy of customs dut5r even if assessment

order is not appealed under Section 129 of the Customs Act, 1962.

The Hon'lcle High Court of Madras in the case of M/s. Venus

Enterprise Vs CC, Chennai, reported in 2006 (199) ELT 4O5 (Mad.)

and affirmed by the Hon'lcle Supreme Court l2OO7 (2091 ELT A61

(S.C.)], after considering the Apex Court's earlier judgment in the

case of M/s. Priya Blue Ind l2OO4 (172l' E.L.T. 145 (S.C.)l has held

that in case of short levy, there is no lack of jurisdiction on the part

of the adjudicating authority to issue show cause notice under

Section 28 of the Act after clearance of the goods. Relevant Para 6 of

the judgrnent is reproduced hereunder:

"6. With regard to question No. l, the lau is well settled that a shoto cause
notice under the proui.sions of Section 28 of the Act for pagment of customs
duties not leuied or slwrt-leuied or erroneouslg refunded can be bsued onlg
subseqtent to the clearance of the goods under Section 47 of the Act uide
Union of Indio u. Jain Shudh Vanaspati Ltd. [1996 (86) E.L.T. 460
(5.C.)l.Tlrcrefore, as rightlg held bg tlrc Tibunal, if the contention of the
appellant's counsel that uhen tlw goods were alreadg cleared, no demand
notice can be issued under Section 28 of the Act is accepted, ue tuill be
rendering tLrc words "tulrcre ang dutg has been short-leuied" as found in
Section 28(1) of the Act as unworkable and redundant, inasmuch as tLrc

juisdiction of the authoities lo issue notice under Section 28 of the Act uith
respect to the duty, u.thich has been short leuied, uould aise onlg in the
case uhere the goods were alreadg cleared. In uiew of the clear finding uith
regard to the mis-declaration and suppression of ualue, uthich led to the
under-ualuation and proposed slnrt leug of dutg, ue do not see anA lack of
jurisdiction on the part of the adjudicating authoitg to issue notice under
Section 28(1) of tle Act.'

15.3 The Hon'ble CESTAT in the case of Rajesh Gandhi Vs CC

(Irnport), Mumbai reported in 2Ol9 (366) ELT 529 (Tri-Mumbai), has
held that demand can be raised without challenging the assessment
rrnder Section 17 of the Customs Act,l962. The relevant Part of the
order is reproduced below:-
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o6. Before tue proceed to adjudge the legalitg and propiety of the
confirmation of differential dutg, tle confrscation and the imposition of
penalties, the preliminoies must be dealt with. These perTain to tle
permissibilitg for inuoking prouiso to Section 28 of Customs Act, 1962
utithout challenge fo the assess ment effected under Section 17 of Customs
Act, 1962 before the goods uere cleared from control of Customs Authorities
and tle extent of applicabilitg of judiciol precedent from the decisions cited
bg Learned Authoised Representatiue.

7. T?e Tfibunal, in re Rahul Ramanbhai Patel, as pointed out bg Leamed
Authoised Representatiue, besides examining the releuancg of statements
to fasten the consequences of underualuation, did also consider ttrc first
supra and folloued earlier decisions to render tle finding that -

'6..... One of tfui questions of laut fromed bg the Hon'ble High Court reads
thus :-
'Wheth.er the Tibunal was right in holdirry that the order of assessment on
uhich no appeal utas prefened, con be reopened bg issue of fresh shou
cause notice uncler Section 28A of Czstoms Act, in the light of the apex
court's deci.sion reported in 20O4 (172) E.L.T. 145 (5.C.) in the case of Priga
Blue Industies Ltd. u. Commissioner of Custom.s?'

The Hon'ble High Court onstaered the aboue question in fauour of the
Reuenue in paragraph 6 of its judgment, which is reproduced below :'

'6. With regord to question No. 1, tlrc lau is uell-settled thdt shou cause
notice under the prouisions of Section 28 of the Act for pagment of anstom.s
duties not leuied or short-leuied or erroneouslg refunded can be issued onlg
subsequent to tlLe clearance of goods under Section 47 of the Act uide Union
of India u. Jairt Shudh Vanaspati Ltd. tl-995-185L-E.LJ.-15Q $.C.)1.
Tlerefore, as righ,tly lzld bg tle Tibunal, if tle contention of the appellant's
counsel that wlrcn tle goods uere alreadg cleared, no demand notice can
be issued under Section 28(1) of tlrc Act is accepted, we uill be rendeing
the uords *r.uhether ong dutg has been short-leuied" as found in Section
28(1) of the Act as untaorkable and redundant, inasmuch as the juri-sdiction
of th.e authorifies to issue notice under Section 28 of the Act tuith respect to
the duty, tuhich has been short-leuied, tttould arise onlg in the case uthere
th.e goods utere alreodg cleared. In uieu of tle clear finding with regard to
the mis-declaration ond suppression of ualue, uhich led to the eualuation
ond proposed short-leug of dutg, ue do not see anA lack of jurbdiction on
tLe part of the acljudicating authority to issue notice under Section 28(1) of
the Act.'

7. We are told that the SLP filed against the aboue decision of tle Htgh
court uas dismissed bg the Apex court [venus Enterpises u. commissioner
- 2007 (209) 8.L.1'. A61 (s.c.)1.

8. We also note that this Tribunal folloued Jain Sludh Vanaspati Ltd'
(supra) and Venus Enterprbes (supra) in Ford India Priuate Limited u'
'Commr. of arctoms, Ctennai 12998-|22{ELJ.-ZJ $i-Chennai)l' On the

otler haruJ, in the cases of Hitaishi Fine Krafi Indus Put. Ltd' (*pra) and
Shimnit ltiachine Tools & F,qtipment Ltd. (supra), the decision of tlrc
Supreme Court in Jain Shudh Vano.spati (supra) u)a.s not considered'

g. In the result, we reject the plea made ba the Ld. counsel that it uas not

open to the Department to reopen the assessment under Sec' 28 of tlrc
Customs Act.'

g. Though in a different contert, tle ratio of tlrc decision of tlrc Tribunal in
disposin{ of tlrc appeal of Knouledge Infrastntcture Systems Priuate-Ltd' &
Otiers u. Aaditioiot Director General, Drectorate of Reuenue Intelligence,
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Mumbai [Final Order Nos. A/86617-86619/2018, dated 31st Mag, 2018] is
that after the clearances of imported goods effected under Section 47 of
Customs Act, 1962, subject as i, is to satisfaction of tle proper officer that
the goods had discharged the appropriate dutg liabilitg and raere not
prohibited for import, subseqtent discouery of non-eligibility for such
clearance, on eitLer of these tuo counts, deem.s such clearances to haue
been tentatiue, ond rectifiable, under proceedings that inuoke Section 28
and/ or speciftc prouisions of Section I 1 1 of Customs Act, 1962, is
uneqtiu o callg applicable h.ere.

9. In the light of this consistent stand, demonstrated in judicial precedent
reiterated across time and space, th.e claim of tle appellant that the
assessmenf of tLte impugned goods at tle time of clearance precludes ang
remedg other than appeal is not acceptable.

15.4 In light of the above well settled principle of law,

contention raised by the Importer that Show Cause Notice is invalid

in the absence of valid appeal against the or.rt of charge/Bill of Entry

is not tenable. Accordingly, I hold that the Show Canrse Notice

issued under Section 2a $l of the Customs Act is proper, correct and

legal.

16. The Importer has further contented in their defence reply

that in the event they are held liable to pay IGST, they would be

entitled to claim ITC of the same, therefore, the demand of IGST is

revenue neutral. I do not agree with the above contention of the

Importer, as revenlre neutrality is not an excllse for non-payment of
applicable duty. I find that the Hon'ble Delhi Tribunal in the case of
ACL Mobile Ltd. v. Commissioner reported in 2Ol9 (2O) G.S.T.L.

362 (Tribunal Del) has held that revenue neutralit5z cannot be

extended to a level that there is no need to pay tax on the taxable

service. The relevant para is reproduced herer-rnder:

'73. Regarding tLrc last issue with reference to tax liabilitg of ttte
appellant on tLe facilitg of auailing seruer/ LUeb tnsting prouided bg tlrc
Foreign Seruice prouider, ue note that prouiding space in the seruer is
essential and important infrastructure requirement for the appellant.
Tlnugh, the explanation to BSS giues onlg inclusiue definition of
infrastructure support, examining tLrc present context of the support
receiued bg the appellant by toay of server hosting, ute are of the
considered uiew that tle same will fall under tle ouerall category of
infrastructural support seruice, uhich is part of th.e BSS. Regarding th.e
contention of tte appellant, that theg need not paA seruice tax as tle
situatton i.s reuenue neutral, u)e note that the Etestion of reuenue
neutrality os a legal pinciple to hold against a tax liabilitg is not tenable.
In oth.er uords, no assessee can toke a pleo that no tax need haue been
paid as th.e same is ouailable to tLEm as a credit. This will be against the
uery basic canon of ualue added taxation. The reuenue neutralitA can at
best be pleaded as principle for inuoking bona ftdeness of the oppetlant
agoinst tle demand for extended period a.s tuell as for penalty uthich
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16.1 Further. I find that the Hon'lcle Supreme Court in the case

of Star Industries Vs. Commissioner reported in 2O15 (3241 E.L.T.

656 (S.C.) has held as under:

"35. It u-tas sttbmitted by tle learned counsel for the assessee that the
entire exercise is Reuenue neutral because of the reason that the
assessee uould., in anA case, get Cenuat credit of tlrc dutg paid. that is
so. this araument in the instant case ratLer ooes aoainst the assessee.
Since the asses.see is in aopeal and if the exercbe i,s Reuenue neutraL then
there was no need even to file the apoeal. Be that as it mav. if that is so.

it is alwavs open to the assessee to claim such a credit."

16.2 In the present case, the Importer has wrongly availed the

benefit of IGST exemption available under Serial No. 5578 of

Notification No. 5O/2017-Customs, dated 30.06.2O17, as amended.

I, therefore, hold that in absence of payrnent of IGST by the Importer,

their plea of revemre neutralit5r is not tenable. The ratio of the

judgements related to reventle neutralitJr relied upon by the Importer

is not applicable to the present case, as the fact and circumstance of

the said cases are different from the present case.

17. The Importer has also contended in their defence reply

that the goods are exempted from Customs Dut5z and IGST in terms

of Notification No. 72/2017 -Customs dated16.o8.2Ol7 and ttre said

notification is applicable for the tugs classifred under chapters 89 of

the First Schedule to the Customs Tariff Act, 1975 (51 of 1975)'

They have also contended that if they would have had paid the

customs duties, they would have taken the duty drawbacks after the

re-export as they are eligible for drawback. The above contentions of

Page 44 of 48

require ingredients of mala fide. Reliance uas placed by the Ld.
Consultant regarding the submission on reuenue neutralitg, on the decision
of the Tibunal in Jet Ainaags (supra). We haue noted that in the said
decbion the Ttibunal recorded as admitted facts that the appellant are
using the said facility for the taxoble output seruices. We note that no such

relevant time in terms of Finance Act. 1994. The availabilitv or otherwise
of credit on the amount to be dischareed as such tax liabilitv cannot take
awav the tax liabilitv itself. Further. the revenue neutrality cannot be

extended to a level that there is no need to pav tax on the taxable service.

such proposition."



the Irnporter are not tenable and justifiable. In the era of self-

assessment, onlrs is on the part of Irnporter to choose the benefit of

correct Notification which is more beneficial to them, at the time of
frling of Bills of Entry in respect of the imported goods or it is the

discretion of the Importer to pay the applicable duty and avail the

benefrt of duqr drawback at the relevant time. There is no provision

in the law to give the benefrt of a notification or duty drawback, if the

same are not clairned by the Importer while frling the Bill of Entry in
respect of the imported goods. I, therefore, hold that the above

contentions of the Importer are not in consonance with the statutory
provisions and hence not sustainable in the eyes of the law.

18. The Importer has further contended in their defence reply

that the department has been accepting the exemption claimed by

them in respect of tugs since last 25 years, therefore, it is incumbent
r-rpon the department to accept the same for the impugned tugs also.

I do not agree with the above contention of the Importer. The factual
truth regarding wrong availment of Notification No.5O/2017-

Crrstoms, dated 30.06.2O17, as amended, came to light only after the

in-depth and detailed scrutiny of the records maintained by the

Importer by CRA Audit Team during the course of Audit. Further, it
is not necessary that the characteristics of the imported goods in the
past wor.rld be the same in respect of the goods irnported under the
present Bills of Entry. The exemption of a notification would be

available to an Importer only if he fulftls the conditions stipulated in
the exernption notification prevailing at the relevant time, which may

be arnended frorn tirne to tirne. Hence, the above contention of the

Importer is r,rntenable and requires outright rejection.

19. I find that the Importer in their written submission has
placed reliance on various case laws/judgments in support of their
contention on issues raised in the Show Cause Notice. In this regard,

I am of the view that the conclusions arrived may be true in those

cases, but the same can not be extended to other case(s) without
looking to the hard realities and specific facts of each case. Thus
decisions/judgements were delivered in different context and under
different facts and circumstances, which cannot be rnade applicable
in the facts and circumstances of this case. Therefore, I find that
while applying the ratio of one case to that of the other, the decisions
of the Hon'ble Supreme Court are always required to be borne in
mind. The Hon'lcle Supreme Court in the case of CCE, Calcutta Vs.
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Alnoori Tobacco Produced reported in 2OO4 (17O) ELT 135 (SC) has

stressed the need to discuss, how the facts of decision relied upon fit
factual situation of a given case and to exercise caution while

applying the ratio of one case to another. This has been reiterated by

the Hon'ble Supreme Court in its judgement in the case of Escorts

Ltd. Vs. CCE, Delhi reported in 2OO4 (173) ELT 113 (SC) wherein it
has been observed that one additional or different fact may make

difference between conclusion in two cases, and so, disposal of cases

by blindly placing reliance on a decision is not proper. Again, in the

case of Commissioner of Customs (Port), Chennai Vs. Toyato

Kirloskar Motor P. Ltd. reported in 2OO7 (2 13) ELT 4 (SC), it has

been observed by the Hon'ble Supreme Court that, the ratio of a
decision has to be understood in factual matrix involved therein and

that the ratio of a decision has to be culled from facts of given case,

further, the decision is an authority for what it decides and not what

can be logically deduced there from.

20. In view of my findings in the paras supra, I pass the

following order:

ORDER

2O.l I hold that the imported goods viz. OId & Used SeIf

Propelled Anchor Handling Tugs, totally valued at Rs-

1,OO,86,8O,O47/-(Rupees One Hundred Crore, Eighty Six Lakhs,

Eighty Thousand and Fort5r Seven only) imported vide four Bills of

Entry, as listed in Annexure-A to the show cause notice, are liable

for conlrscation under Section 111(m) of the Customs Act, 1962-

However, I give M/s. Larsen & Toubro Hydrocarbon Engineering

Lirnited (presently known as M/s. Larsen & Toubro Limited), 2,

Powai Campus, Powai, Murnbai - 4OOO72, the option to redeem the

goods on paymenl- of Fine of Rs.1O,OO,OO,OOO/ - (Rupees Ten Crore

only) rrnder Section )'25 of the Customs Act, 1962 in lieu of

confrscation;

2O.2 I allow the exernption benefrt available under Sr. No. 4o4

of Notification No. 50 /2C.17 -C:ustoms, dated 30.06.2017, as

amended, with respect to the import of Old & Used Self Propelled

Anchor Handling Tugs, as the same is more benehcial to the

Importer. I, therefore, deny the exemption benefit availed by M/s.
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Larsen & Toubro Hydrocarbon Engineering Limited (presently known

as M/s. Larsen & Toubro Limited), 2, Powai Campus, Powai, Mumbai

- 4OOO72, under Sr. No. 5578 of Notification No. 50/2017-Customs,

dated 30.06.2O17, as amended;

2O.3 I confirm the dernand of Custorns duty amounting to Rs.

5,32,07,872I-(IGST @ 5o/ol (Rupees Five Crore, Thirty Two Lakh,

Seven Thousand, Eight Hundred and Sevent5z Two Only) leviable on

the imported goods irnported by M/s. Larsen & Toubro Hydrocarbon

Engineering Limited (presently known as M/s. Larsen & Toubro

Limited), 2, Powai Campus, Powai, Mumbai - 4OOO72, under four
Bills of Entry, as detailed in Annexures-A to ttre show cause notice

issued r-rnder Section 2a@l of the Customs Act, 1962 read with
Section 5(1) of the Integrated Goods & Service Tax, 2017 (as

arnended), under the provisions of Section 28(8) of the Custorns Act,

t962 and order to recover the sarne.

2O.4 Interest at the appropriate rate shall be charged and

recovered from M/s. Larsen & Toubro Hydrocarbon Engineering

Lirnited (presently known as M/s. Larsen & Toubro Limited), 2,

Powai Campus, Powai, Murnbai - 4OOO72 r.rnder Section 28AA of the

Crrstorns Act, 1962 on the dut5r confirmed at Para 2O.3 above.

2O.5 I impose penalt5r of Rs. 5,32,07,A72/- (Rupees Five Crore,

Thirty Two Lakh, Seven Thousand, Eight Hundred and Sevent5r Two

Only) plus penalt5r equal to the applicable interest under Section
28AA of the Customs Act, 1962 payable on the Duty demanded and
confirrned above on M/s. Larsen & Toubro Hydrocarbon Engineering
Limited (presently known as M/s. Larsen & Toubro Limited), 2,
Powai Campus, Powai, Murnbai - 4OOO72. However, I give an option,
under proviso to Section 114,4' of the Customs Act, 1962, to tlne
Importer viz. M/s. Larsen & Toubro Hydrocarbon Engineering
Limited (presently known as M/s. Larsen & Toubro Lirnited), 2,
Powai Campus, Powai, Murnbai - 4OOOZ2 to pay 25o/o of the amount
of total penalt5r irnposed, subject to the payment of total dut5z
amolrnt and interest confirmed and the amollnt of 2so/o of penaltjr
irnposed within 30 days of receipt of this order. I refrain from
imposing penalty under section l12 of the Customs Act, 1962, since
as per frfth proviso of Section 114A, penalty r.rnder section lL2 and.
1 14A are mutr.rally exclusive.
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2L. This order is issued without prejudice to any other action

that rnay be taken under the provisions of the Customs Act, 1962

and Rules/ Regulations framed thereunder or any other law for ttre
tirne being in force in the Reprrblic of India.

22. The Show Cause Notice bearing F.No. YllI/lO'23/Pr
Commr/ O& A/202,4-25 dated 05.12.2024 is disposed off in above

terrns.

5.\o
(Shiv Kumat Sharmal

Principal Commissioner of Customs

F.No. VIII/ lO-23 / Pr Commr/O&A / 2024-25

DrN- 2025 I0TIMNOOOOOOCDF6

By Speed Post lE.-Ntaill Hand

To

M/s. Larsen & Tourbo Hydrocarbon Engineering Ltd.,
(Presently known as M/s. Larsen & Toubro Limited),
2, Powai Carnpus, Powai, Mumbai - 4OOO72.

Copy to:

(1)

(21

(3)

(4)

(s)

Date: 15.1O.2025

The Chief Commissioner of Customs, Ahmedabad Zone

The Additional Commissioner, Customs, TRC' HQ' Ahmedabad'

The Deputy Commissioner, Customs House, Surat'

The Superintendent (System), Customs HQ', Ahmedabad for uploading on

the Official website of Customs Commissionerate, Ahmedabad'

Guard File.
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