
I

DIN, 20250771MN000000D289

s/49-38/cUS / JMN / 2O24-2s

ftm Vo.tefiq sngffi 61 olqif,q, i,r6q-{rdrd

OFFICE OF TIIE COMMISSIONER OT CUSTOMS (APPEALSI, AHMEDABAD,

nff t6- 4th Floor, Erc-s1 rr++ nuoco Bhawan, tt-t if+< rtE Ishwar Bhuvan Road

f-firf5tf Navrangpura, 3f{EI(fd.I?[ Ahmedabad - 3ao Oo9

ITl{rC F-cifi Ter. No. ozg.26sag2a].

:?iqli

+

3{fidfi-di or, qITI E ITdI NAME

AND

APPE

ADDRESS OF

LLANT: I

THF]

;

Wr-{d €gr FILE No. s/4e-38/cus / JMN / 2024-25
o

{s sftrd qTtsT Sgr oRDER-rN -

APPEAL No. dzTr {@.
edUHqq, :,q,62et ERr 1286&
.ritrrfo (ur.roen sECTIoN I 28A

OF THE CUSTOMS ACT, 1962)

rl

\

qMPASSED BY

J MN-CUSTM.OOO-APP-064.25 -26

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

Order-in-Original No.

25 / ADC I 2023-24 dated 21.O2.2O24

04.o7.2025

s(lId
oARISING O RtrPR-IN.

o.ORIGTNAL N

frqi6 DArE

g

-qdo,ffiqif 

6-{i61fu{ro'
ORDER. IN-APPEAL ISSUED

oN:

Shri Yasin Habib Salat, Proprietor of
M/s Taj Maxi Ghar,

Behind Suryodyay Petrol PumP,

Dhoraji Road, Upleta ' 360490,

District - Rajkot.

04.o7.2025

6

;-

Page 1 of 15

estqretg; aEaio



s/49-38/CUS I JMN I 2024-25

116 gs

This copy is grantcd free of cost lor the private use of the person to whom it is issued

1962 urtt 129 (1) (Inrr

qmd &'ss*r fr ot{ qR {fl .rnt{r * orqi a1 enf,il T6-qw o-t-ilr d A 5s sre{ a1 qrfr

e1 dr0-s * 3 c-fii b 3iT{ 3{T{ sfuelriTff Hfu{ lentc< drfrtq, k{ q7rff, (TrsF frl{Fr)

TiT-d qr{, 
=16 ffi o1 r{Scrur qr}dq !-qil s{ sf,i ?.

Under Section 129 DD(1) ofthe Customs Act, 1962 (as anlended), in respect ofthe following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision..Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the ordcr. i

sffir Ordcr relating to

FTI cIE.

any goods exported

qRiI 3{I{tIiI aqEffErr{ Ir{ nTg qrm

qT BB rl<rdr Rrr{ q{ B-drt qri e ftS ertf}m crd s-flt n qr+ tn qr gs'rr<q R{l{ Tt Efrlt
rrq rTrf, sfi qrrr fr .trtf&r* qre t ofi d. '' .,.

The duplicate copy of the T.R.6 challan evidencing payment of Rs.20O/- (Rupees two
Hundred only) or Rs. 1,00O/- {Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

a Revision Application. If the

2

(s)

(a)

(q)

(b)

fl)

(6)

(a)

(€)

(b)

rr)

(c)

(ul

any goods loaded in a conveyance for importation into lqdia, bl.,qElti"h are not unloaded at

their place of destination in tndia or so much of the quantity of 6tbh goods as has not been

unloaded at any sLrch destination if goods unloaded at such destination are short of the

quantity required to be unkradcd at that destination

lffi@ B{ftRqq, 1e62 + siuqrn-f d?n ffi i{tFtr+rq qq F+rifr-nrEd g-co'ffiE
3firflft.

Payment of drawback as provided in Chapter X of Customs Acl, 1962 and the rules made

thereunder.

Fsflrr qr+fi qr $'n ftqqrsd flfrffis rrsq Ar+gil o,rn Et n 'frtffiffiffiffi
01 qTgrft ortc rfl & srq ffiB-d orrrem derdiqrfts :

The revision application should be in such form and shall be verified in such

may be specified in the relevant rules and should be accompanied by :

mannPr as

ot€ q1('e, r szo +. e-c €.o orgqfl 1 +. o{ttr{ fttlftrfr ffiq rrq Gr{qlr E.q s{rtq a1 + cFdqi,

ftrs+1 \1o. sfr fr qqrs +* ot qrqroq go' fuo-c cm ** aft<.

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as

under Schedule 1 item 6 ofthe Court Fee Act, 187O.

prescribed

HE-s<Rradl& ororouruqm qfud + eftqiEF
4 copies ofthe Order-in-Original, in addition to relevant documents, if any

4 copies of thc Applicati<.rn for Rcvision

StrErq ffiiiil{t-ffi 1e62 (srfi H{ifko fr FrufPrd atfr +
Grq r$-{, ots,au-g,qffi si-r frfrq q-d } sft{ } q?tr{ on-m t i r. 2ool-{s-ug 11 61"rr,*
F. 1 ooo / -1sqg * 6-vrR rrr, ), *sr rfr crq-fi d, * vq fuc Urmrq S gqrfrrfi Tmrn E.sm. o
a1 A cfu. qft go, qirn rrqr drrEr, rFrTrrr rrqr (s sfi Tft ortr rsqg \rff an€ qr s-s* 6-q

d A t+ ats b rF'q fr F.2ool - 3fu qft \'n sr€s * vft-o 6 6 ots t rsc d o. rooo/ -

(d)

prescribed in the Oustoms Act, 7962 (as amended) for fili

+ft ff-ffi ilft-swTfi-ffi FGilqrcq-n ITqT
1

(c)

3.
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amount o[ duty and interest demanded, fine or pcnalty levicd is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupccs, the lee is Rs. 1000/-.
qE q. z omrqr 3rq qrrrd Es 3rr6il

c-6qfl o-rnr E} * A frqr{-tr orfuftqc 1962 fi qr{r 12e q (11 + s{Sn rEfC S.q.-o fr
*qr{-tr, ar*q uwe {ffi rfr{ *m o-* orfto orftro-{ur t rrqa ffifud ce Tr orfi-f, e-{

€-6,'i e
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A{1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address:

ffcrgtr, r{I({ffi s 6{
3ff+-{nr, qfH qt*q frd

(qfl llrl"I, 5d, 2,"r Floor, Bahumali Bhavan,

3fglTdt, 316{ qr{ 3800 r 6
Nr.cirdhar Nagar llridge, Asarwa,

Ahmedabad-3t]0 0 16

. 1962 ur{r 12e g (61 vtftr, frwgo . L962 ErtI 129

q (r ) +' o{rftr sfrs + vrq ffiRct E.o fiq-s di qrBs-

T

Under Section .129 A (6) o[ the Customs Acl, 1962 an appeal under Section 129 A (1) of the

Customs Act" 1962 shall be accompanied by a lee of -

qfi-( w6r mqrqtr gr{r qrrrllrqr 1[@ 6qrq dqT drIrql

{qr (s-a1 Ts-{ uiil srcr is-qg qr itrr$ oc d d \'6 EgR Fqq.

where the amount of duty ancl interesl demand('d and pcnalty levied by any officer of

customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

cTfr fr q6i ffi ffi oftrorfl 6rtr qrn .rqr {@ qrq d2{T drTrql

rs ol roq qYq drqs F-qq d sdirr d tfuq FrA qErs f,r{d t s{lrrr q d d; qiq Errr{

here the amount of duty and interest demanded and penalty levied by any officer of

customs in the casc to which thc appeal relalcs js rnore than iive lakh rupees but not

exceeding f*y lakh rupees, five thousand rupecs ;

3rfl-d gI{I qrrn .rql 1rctr dIIGI d?{T frrIFn

rrfl As olTqr{ q{rs oIEI FtIg t 3{Rr6. d d; (fl 68ru tqg.

where the .amouit of 'duty and interest demanded and pcnalty levied by any officer of
h rupees, tenCustoms in the case to' which the appeal relates is more than fifty lak

thousand rupces

, s6r{io ql {6 \td es ,qra3

duty and p!'qalty are irr dispute, or Pcnaltv, wherc perr.rlty alonc s in dispul(

is
+

1O'7o{€
.:ro rri qr, rei &-ao es R-ard C f , vfi'a wt vrq'n t

An appeal against this ordcr shall lie befbre the Trib\rnal on payrncnl ol l0ol, of tllc duty demanded where durY or

ol trro rzs
rrq 3rftf,
al {Er

Irr- (o)
: - 9{tIT
fr fi6n(q}

qtq*.frqqrrrsfid
erftq qI. onla{ rr, 6r

d+qrBs. ,

Under section l applica tio" -.d,, bcfore the Appcllat( 'lribunal_

(a) in .rrl appcal Ior Srant'ofstay 9r for rcclrficaoort of IDrsta)(c or l()r 'rnv olh'r ptrrposci or

five Hundied ruPees
(b) for restoration of an dPPeal or an :application shall bc accompanied by a fec of
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ThepresentappealhasbeenfiledbyShriYasi'OHabibSalat'Proprietorof

M/s Taj Maxi Ghar, Behind Suryodyay Petrol R:rirp' Dh6[{ji 'Road' Upleta -

360490,District_Rajkot(hereinafterreferredtoas.theApptjllant,),intermsof

Section 128 of the customs Act, 1962, challenging the order-in-original No'

25/AdditionalCommissionerl2023-24d,ated21.o2.2024(hereinafterreferredto

as 'the impugned order') passecl by the Additional Commissioner' Customs

(Preventive),Jamnagar(hereinafterreferredtoasthe.adjudicatingauthority,).

2. Facts of the case, in brief, are that the Hon'b1c CESTAT' Ahmedabad

videOrderNo.A/1132211328l2022daled31.1o.2022inthematterofM/sTaj

MaxiGhar,Upletaownr:dbyShriYasinSalathassetasidelheorder-in.Appeal-

JMN-CUSTM-Oo0.APP74.8()-1g.2odated30.05.2019passedbythe

Commissioner (Appeals), Ahmedabad ancl remanded the matter back to the

adjudicating authoril.y with direction to pass a fresh ordcr after allowing the

cross examination of tlle wil ncsscs 
i
I.

2.1 Brief facls ofthc case are that, the casc arises from an intelligence

input received by thc Preventive Section, Headquarters, Customs (Preventive) 
'

Jamnagar, indicating tl-rat M/s. Taj Mexi Ghar, located behind Suryodaya Petrol

pump, Dhoraji Road, Upleta, District Rajkot, was involved in the illegal

procurement and sale of imported worn clothing. As per the intelligence, the firm

was dealing in restricted goods specifically, worn clothing and other worn articles

falling under chapter Heading 63090000 of the customs Tariff .Act, 1975 (CTA)'

These goods are classiiied as "restricted" for import under the ITC (HS) policy,

pursuant to DGFT Notification No.7 /2OO4-O9 dated 27.1o.2oo4, read with Para

2.17 of the Foreign Trade Policy, and thus can be imported only against a valid

import license or authorization from the DGFT.

2.2 It was further gathered that M/s. Taj Mexi Ghar, under the

proprietorship of shri Yasin Habib Salat, was allegedly misclassifying these

imported worn garmcnts as "old and used cut wipers, rags, mutilated fabrics,"

which fall under chapter Heading 63100000 of the cTA, in order to evade

customs duty. Acting on the said intelligence, officers of the customs (Preventive)

conducted searches ot 09.12.2016 at two godowns belonging to the firm one

located on Vadla Itoad. Upteta, and the other situated behind Suryodaya Petrol

Pump.

Page 4 of 15
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2.3 During the sqarch at the first godown, the of{icers discovered a

substantial quantity of foreign-labelled worn clothing bearing labels such as

"MADE IN CHINA," "MADE IN USA," and "MADE IN CAMBODIA"-stacked in

bales. The goods were uncut and in a reusable condition, contrary to the

requirements for classificatr.pj:fi as rags. The appcllant, who was present during

the search, admitted that tpi: goods were importcd and in wearable condition,

although he claimed to hav'e ;purchased them from local markets in India and

not directly imported them himself. A few purchase invoices were recovered, but

they did not indicate that the goods were of foreign origin.

2.4 A second search was carried out on the same day at the firm's

second godown, where similar goods were found. Some garments were found cut

along the seams; however, these cuts were minimal and not suflicient to render

the garments unserviceable. The nature of thesc cuts indicated that the clothing

could be easily stitched and reused, again failing the threshold of mutilation

required for classification as rags. In total, 341 bales weighing 35715 Kgs of

imported worn clothing were found across both godowns, valued at Rs.

16,69,825 /-i.rSince thc Appellant could not produce any documents evidencing

\$ 'ii )) import gr duty payment, the goods were dctaincd under a Panchnama dated

Ll
It:

o 2016 and handed over to him under Supratnama for safe custody

a
I

I
Subseqtrently, on 04.01.20 17, the goods were seized under Section 110 of

e Customs Act, 1962, based on the reasonable belief that they were smuggled

goods. During the seizure, sample photographs of the goods were taken, which

were acknowledggd and signed by the Appellant. In his voluntary statement

recordcd unqer $giption l08 of thc Customs Act on 30. 12.2016, the Appellant
,..'j. ..

confirmed that t-t6g.ffiodp were purchased in balcs from Delhi and Panipat and
(r j.

sold as such. in-deeahtrarkets irt Gujarat. He admitted that he did not possess

any import-relAlgd' deggfnents ,such as Bills of Iintry, and that the purchase

invoices subrai.$ted by-hirn did not mention the imported nature or foreign origin

of the goods. He also acknowledged that the scized goods fell under chapter

Heading 63090000 and were restricted for import.

2.6 Investigation.was extended to the supplit:rs listcd in the purchase invoices

submitted by the Appellant, including M/s. Jawala 'lrading Co', Panipat; M/s'

Var Impex;,pelhi; M/s. Panch Murti, Delhi; and M/s' P'M' Enterprises, Delhi'

The staterrrgolF. aqd documentq .provided by thcse parties revealed that either

a"i(
Page 5 of 16
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the goods sold were procurcd from local markets or, in thel case of M/s. P.M.

Enterprises, while an import through Kolkata Port was clairned, no conclusive

link could be established bctwcen the imported goods and thc ones seized from

M/s. Taj Mexi Ghar. The invoices lacked any correlation with the seized goods

and failed to establish legitimate import or customs duty payment.

2.7 Further, a reference was made to the Directorate Genera-l of Foreign

Trade (DGFT) seeking clarification on the import status of such goods. The DGFT,

via its communication dated 26.O5.2O17, confirmed that no authorization had

been granted to M/s. Taj Mexi Ghar for import of worn clothing and reiterated

that such imports are restricted under Heading 63O90OO0. Accordingly, the

DGFT adrrised the Customs authorities to take appropriate action under the

provisions of the Customs Act, 1962.

2.8 It was observed that the seized goods, comprising cut and uncut

worn garments, were in wearable and reusable condition and were classifiable

under Heading 63O90O00, as clarified by CBEC Circular No. 36/2000-Cus dated

08.05.2000. This circular prescribes that only goods with three or more cuts in

a crisscross manner, rendering them completely unserviceable, may be classifi;.d,., - -.-
as rags (CTH 63 I O0OOO). In the present case, the goods did not meet''.itiis

condition and were thus not cligible for clearance without a valid import

2.9 In the abse ncc of valid import documentation or any evidence

payment, the goods were held to be smuggled into India in violation of thd---" '

provisions of the customs Act, 1962. The worn garments, being restricted goods

under the Foreign Trade Policy, were liable to confiscation under section 111(d)

of the Act.

2.10 The Investigation into the matter culminated into issuance of show cause

Notice No. VIII/ 10- 145/.JClo&A /2017 dated 07.06.2o17 to the Appellant calling

him as to why:

(i) the imported worn clothing falling under Chapter Heading 63O900 of
the CTA, weighing 35.715 MT valued at Rs. 16,69,825/- seized from the

godown of M/s. Taj Mexi Ghar, Upleta should not be confiscated under
section 1 1l (d) of the Customs Act, 1962;

(ii) Penalty should not be imposed upon Shri yasin Habib salat, proprietor

Page 5 of 15
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of M/s Taj Mexi Ghar,

, s/49 38/0US/JMN/2O24_25

;Uplcta under Section I 12(a) and Section 1 12(b) of

the Customs Acl, 1962t.

I

2.ll During the first round of litigation nratter was adjudicated vide the

Order-in-Original No. 2l lJoint Commissioner /2017 -18 dated 28.O2.2O).8/

28.03.2018 issued by the Joint Commissioner, Customs (Prev), Jamnagar which

was upheld vide Order-in-Appeal No.'Order in-Appeal,JMN-CUSTMOOO-APP-

74-80-19-2O dated 30.O5.2O19'and in subsequent litigation the Hon'ble CESTAT

vide its common Order No. Al)1322-11328/2022 datr:d 31.1O.2022 has set

aside the lmpugned Order-in-Appeal-JMN-CUS'lM 000APP 74-8O- 19-20 dated

30.05.2019 passcd by thc Commissioner (Appcals), Ahnrcdabad and remanded

thc matter back to the adjudicating authority witlr dircction to pass a fresh order

after allowing the cross examination of the witnesscs.

2.12 The Appgllant, initially, vide their rcply dated l4/OBl2Ol7 l:.as

requested for cross pxamination of Panch witn<:sses as well as other persons

including officers o.f :th€.department. However, during the remand proceedings,

e Appellant through their Advocate Shri Amal Dave's letter no. NIL dated

2023 and dated O I . I L2O23 submittcd that thcy wish to Cross

nation only-.two Fanch witne sses in cortncction with the Panchnama

dings of 09. 12;.2016 and they did not want to <:ross cxamine other persons.
vJ

*
Si:..ri

rdingly, by following the Hon'ble CDS'lA'f's directions, the Cross

Examination of beth; thq Panchas (1) Shri Sarlaraz Razaqbhai Abla (2) Shri

Shivani shakil Siddiqbhai by shri Amal davc Advocatc and shri Sudhanshu

Bissa on behalf of Sf,ri= Yasin Habib Salat, Proprictor of M/s. Taj Mexi Ghar,

Upleta was conducted gn 04 I o1 / 2024. During the cross Examination, Shri

Sarfaraz Razaqbhai Abla and shri shivani Shakil siddiqbhai on being asked

about their presence during stock taking from l 1:30 A.M' to 6:00 PM on

Og.12.2016, they stated'th at " theg were called for the procedure at I 1 :00 Am and

theg presented- at the gouernment work and attended proceedings"; that they left

the piace anil again yisited the place for signaturc; that they attended marriage

of a person whosc narne,was as mentioned in 'invitation card during "Morning

to Evening'r; thatrctbPY-Were called for by the officer in the evening at "6:00

o.clock,,;thatmarr!4i-ggw.gscontinueduptog:00PM;thattheywerenotpresent

at the time of ptock teking and not.witnessed weighment of goods on09.12.2016;

thattheydid.lpot.gee.'thq€oodsandalsolabelsof.foreignmake.onit.onbeing

asked about ;ryrry-trrey. signed the documents, both the Panchas stated that they

signed as it was Pertaining to government work. On being asked both of them

P age 7 of 15
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stated that S/shri Mori vasim lbrahim, shri Rajab Jiva Makwana, shri shakil

Ghanchi, shri sadiq Ghanchi, shri Javedbhai Patel, shri Rafikbhai Hakka and

Shri Mustak Yunusbhai Sharif, were present at a place where they were

attending marriage ceremony.

2.13 The adjudicating authority after granting personal hearing and

considering the outcome of Cross examination and further submission made by

the Appellant in the matter passed the impugned Order as under:

(i) He confiscate the scizcd foreign origin goods viz. old & worn clothing

falling under CTH 63090000, weighing 35715 kgs valued at Rs.

16,69,825/- (Rupees Sixteen Lakhs Sixty-Nine Thousand Eight Hundred

Twenty Five only), seized from the godown premises of Shri Yasin Habib

Salat, Proprietor of M/s. Taj Mexi Ghar, Upleta, under Section 111(d) of

the Customs Act, 1962.

(ii) he offercd the goods, ordcrcd for confiscation .ts pcr (i) above, for

redemption undcr Sc<:liorr 125 (1) of thc Customs Acl, 1962 upon payment

of a fine of Ils.2,7 5,000/ (Ilupces Two Lakh Scvcnty Fivc 'l'housand only)

in addition to duties and chargcs payable under Section 125(2) of the

Cusloms Act. lq{;2. Ftrrlhcr. as pcr thc provisions of Seclion 125(3) of the

Customs Act, 1962, if option of payment of fine is not cxcrciscd within 120 ,

days from the date of this order, the same shall become void. 
-'.. _.

(iii) hc impos<:d pcnalty of Rs. 2,00,0OO/, (Rupees Two Lakhs only; onlshri

Yasin Habib Salat, Proprictor of M/s. Taj Mexi Ghar, Uplcta, under Section

1 t 2 (a) & Section 1 l2(b) of the Customs Act, t962.

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:

The impugned order passed by the Additionar commissioner is ex-facie
illegal and unsustainable, as the adjudipating authority has not
considered the subsrantiar argument" .ui.Ji tv the appellant in the
preliminary reply dated 28.O8.2O1T and in.the final reply.

The adjudicating authority has wrongly relied upon the panchnama dated

Page 8 of 16
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09.12.2016, even though it was recorded that the panch witnesses denied

any knowledge about its contents. This reliance is illegal and bad in law.

The authority has ignored the appellant's submission that there was no

evidence on record to suggcst that the sr:izcd goods were foreign brand

uncut old and used clothing. It was accepted that the bales were merely

counted and not examined individually.

The evidence submitted by the appellant showing legal purchase of goods

from local suppliers was discarded without assigning any findings, which

is arbitrary and unjust:'

As this is a case of town seizure, the burden to prove the goods are

smuggled lies on the revenue, which has failed to discharge the same.

Hence, the impugned order is devoid of mcrits.

The adjudicating. authority erred in holding that the panchnama

proceedings cannot be vitiated merely becausc the panch witnesses signed

the panehnama. However, during cross-cxamination dated 04 .Ol .2024,

oth panch witnesses-:-Shri Sarfaraz Razakbhai Abla and Shri Shivani

akit-siddiqbhai--deposed that they were at a marriage on 09.12.2016

d had signed the panchnama only on request of the officers, without

eing present for the search.

1'he app'ellant 'submits that signature alont: is not conclusive proof ol

propcr panchnama procecciings. The d<:positions of the independent

panchas iclcarly taint the sanctity of thc panchnama, and hence no

rcliance ean be'p-laccd on it.

"..::.:.:'. ,

The adjudicafuhg authority could not havc upheld thc correctness of the

panchnarira rirerely because the panchas signed it, especially when the

panchas themselves denied knowledge of its contents and afhrmed they

did not witness any stocktaking or examination of goods.

1.he finding.ttrat the panchas ought to havc obj<:ctcri ert thc time of drawing

the panchnama is ,,misconct:ived, as thc par)chas arc not parties to the

proceedings and wQie':unaware ol what thcy wcre signing'

,ll./

a
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The appellant relies on settled judicial precedents:

> B.D. Goel v. trbrahim Dssa Sodha, 2014 (306) Ii.L.T.337 (Bom.)

> CCE & ST, I-ucknow v. Anand Kumar (r) Babu, 201 5 (325) E.L.T. 609

(Tri.-Dt:1.)

> CCE, Ahmcdabad III v. Baroda Rolling Works, 2OOg (2381E.L.T. 495

(Tri.-Ahmd.)

! Ashok Kumar v. Commissioner of Customs, 2003 (158) E.L.T. 44 1

(Tri. -Dcl. )

All of which affirm that when panchas deny presence during seizure and

contradict the contents of panchnama, no evidentiary value can be

attached to such panchnama, and charges cannot bc sustained.

Since the adjudicating authority has heavily relied upon a tainted

panchnama, and the case of the department is not supported by any

cogent or corroborative evidence, the impugned order deserves to bcjei;i f

aside in the interest ofjustice.

The Adjudicating Authorit5z erred in holding that the panchnamd '

proceedings are valid merely because Shri Yasin Habib Salat (proprietor)

was present and signed the panchnama dated 09.12.2016. The appellant

had categoricalll, stated in its reply dated 28.08.2017 that the proprietor

was attending a marriage and was not present during the drawing of

panchnama. Moreover, no physical examination of bales was conducted to

determine whel her thcy contained foreign-brand uncut clothing.

Therefore, the findings are ex-facie illegal and unsustainable.

The officers failed to examine each bale to ascertain the foreign brand

nature of the goods. The panch witnesses deposed during cross-

examination that they were not present during stock taking and did not

see any foreign labels. The methodologz adopted---counting the bales and

multiplying by average weight-lacks evidentiary value. It contradicts

judicial preccdcn t including:

.i. Commr. ol'C. E,x., Ilaldia v. Shri Badri Narayan Alloys & Steels Ltd.,

20 18 (8) G.S.T.L.'/9 {Tri. - Kolkata)

* Raika Ispat Udyog Pvt. Ltd. v. CCE, Raipur, 2Ot6 (34O) E.L.T. 598
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* Surya Wires pvt. Ltd

s/4e-38lcus / JMN / 2o24-2s

CCE, Raipur, 2O2t (s76) E L.T. 55o (Tri

4

Del.)

.i. Shree Roiling Mill v Commr., Central ,l.ax, 
C Ex. & Cus., Raipur,

2O2t (377) E.L.T. 883 (Tri. _ Del.)

* Shree Nakoda Ispat Ltd. v. CCE, Raipur, 2OlZ (348) E.L.T. 313 (Tri.
- Del.)

'l' Unique International Ltd. v. CCE, Ohandigarir, 2Ot6 (344) E.L.T.
555 (Tri. - Chan.)

The finding that the panchnama was not vitiated duc to different officer
groups being inwsrgd is irrelevant. Neither the panchnama nor the
supratnama record physical verification of goods. The assumption that
goods were foreign-labeled and uncut based on merc bale count is flawed.
Judicial prccedents make it crear that eyc-estimation is not a varid method
of stock verification,

The Airthority wrongly held that the appcllant admitted the quantity of
35.715 MTs. The appellant never admiflcd the goods were imported or

ncut but only stated they were purchascd from local suppliers in Delhi

d Penipat. Docur4entary evidence, including lnvolces and supplier

Enterprises,nfirEtations, was .ignored. One supplicr, M/s. p.M.

confirrned sale of gooats and produced evidr:nce of duty paid imports

. ::

The foundatioh of the show cause noticc that there were no import

documents isr.misplaced. 'Ihe appellant never imported the goods but

purchase d them locally from suppliers who confirrrrcd s uch transactions.

Thus, the burden to prove srnuggled naturc rcsts on the department.

Since thc goods werc found outside the cuslorns arca, the presumption is

that they are drlty.paid. Thc burden of prool'lics on thc department in case

ol town,se izur:e. Judicial precedents support this:

. lr .t l' l...' -

A.K. IIamsa Mohideen v. CCE, Chcnnai, 2OO1 (171) E.L.T.327 lTrt.

- Chennai) -

Affirmed in CCE, Chcnnai v. A.K. I-lamsa Mohideen, 2OL2 (27 6)

tr,L.T. 503 (Mad,)

Sadbhavana v. CCE, Indore, 20O:l (158) E.L.'1. 652 (Tri. - Del.)

Page 11 of 16
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V. MuniYandi v CCE' Chennai, 2OO4 (1671 'E'L'T' 215 (Tri

Chennai)

Ashok Premji Patel v CCE' Mumbai' 2003 (157) E.l- T 568 (Tri

Mumbai)

panchnama The Authority wrongly presumed their presence and

The rejection of panch witness depositions (Shri Sarfaraz Razakbhai Abla

and Shri Shivani Shakil Siddiqbhai) is erroneous' These witnesses

confirmed under cross-examination that they were not present during

dismissed thci

examine inves

r testimony as an afterthought' The requirement to cross-

tigating officcrs is misplaced when departmental panchas

themselves contradict the panchnama

The finding of liability for confiscation and penalty under Section 1 1 1 (d)

and Section 112 is erroneous. The appellant never imported the goods'

possessed valid local purchase bills, and there is no evidence of smuggling'

The burden of proof has not been discharged by the department'

Penalty under Section I 12(a) is unjustified since the appellant has not

committed or on.rittcd any act rendering the goods liablc to confiscation

When Section I 1 1 is not invoked validly, penalty under Section

automatically fails.

j

Penalty under Section 1 12(b) also fails as the department

establish that the appellant knowingly dealt with smuggled goo6". ii;-i:"
is no evidence showing knowledge or belief that the goods were liable to

confiscation.

As held in Hindustan Steel I-td., 1978 E.L.T. (J159) (SC), penalty should

not be imposed mercly ber:ause it is lawful. It must be shown that the

appellant actcd clishonestly or contumaciously, which is not the case here.

The invocatron of Section 125(2) to demand duty along with redemption

fine is without jurisdiction as the show cause notice did not propose any

such demand. 'lhe Adjudicating Authority exceeded the scope of the

notjce, rendcrinli thc ordcr unsustainable in law.
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PERSONAL HEARING:

4. Personal heariqg was grantcd to lhc Appellant on 10.06.2025,

following the principles of natural justrce whcrcin Shri Shudanshu Bissa and

Shri Amal Dave, Advocate, appeared for thc ht:aring and re-iterated the

submission made at the lime of filing the appcal.

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5.1 On going through thc material on rccord, I find that following issues

required to be decidcd in the present appeals which are as follows:

(i) whether the adjudicating authority, in the remand proceedings, correctly

appreciated the evidence adduced during cross-examination ofthe Panchas and

whether its findings are sustainable in light of the cESTAT's specific directions'

hether the department has successfully discharged its burden of proving

ged illegal import/smuggling of goods.

ether the confiscation of goods and imposition of pcnalties under section

and (b) of the Customs Act, i 962, are justificd.

(iv) Whether thc impugnt:d order strflers lrom a violation ol the principles of

natural justice and is a non-speakrng order.

rit. l

5.2IfindthattheHon,bleCESTAT,Ahmedabad,initsFinalOrderNo.-,.'. a,l. ,.', :. -

Al 11322-11328 /2:022 dated 31.1O.2022' explicitly remanded the matter'

specifically directing.-the adjudicating authonty to allow cross-examination of

witnesses and to -decidp the case afresh' 'l'hrs remand was based on the

observation that the department's case relie d solt-'ly on the Panchnama and

Statements of witnesses whOse cross-cxelminallion wats crucial. 'lhe cross-

examination:rof pahchas ishri sarfaraz Razaqbhai Abla and Shri Shivani Shakil

Siddiqbhai) on 04 O1 .VO21 ,l_"'4td critical inforrnalion:

hnama was

Page 13 of 15
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They admitted to signing the Panchnama only because thcy were asked to

do so by Cusl.oms Officcrs, without knowing its contents or the quantities

involved.

They denied sceing thc scized goods physically.

5.3 Thesc dcpositions directly contradict the evidentiary value and

sanctity ofthe Panchnama. A Panchnama drawn in the absence of independent

witnesses, or where the witnesscs have no knowledge of its contents, loses its

evidentiary value. The Hon'ble Bombay High Court in B.D. Goel vs Ebrahim Essa

Sodha [2014 (306) E.L.T. 337 (Bom.)] held that the assessee cannot be charged

with smuggling solely based on a Panchnama where cross-examination reveals

contradictions. Similarly, in Anand Kumar vs Commissioner of C. Ex. & S.T.,

Lucknow [2015 (325) D.L.T. 609 (Tri. - Del.)], it was held that if panchas were

not present during the proccedings, no sanctity can be attributed to such

Panchnama.

5.4 The a<ljudicating aut hority, in the impugned ordcr, dismisses these

critical depositions by mcrcly stating they are "insufficient to prove that the

Panchnama procceding was incorrect". This is a clcar misappreciation of

evidence and a failure to adh<:rc to the spiril. of thc cES'l'A'l''s remand order.

when the very foundalion of the department's case (the panchnama) is shal<en

by the direct testimony of th<,' I)anchas themselves, the burden shifts back _

squarely to the depart;nent to J;rovide irrefutable evidence of illegal import, The

adjudicating authorily cannoL sirnply discard such crucial evidence. 
.'.,,,

5 5 In cascs cf s<:iz,rr: of g.ods outside thc cust.ms arca, thc initial ''

burden is on the dcp.rrtmcnt to prove that thc goods arc sm uggled/ illegally.

imported. once a c.:cliblc l)anchnama is drawn, the burden may shift to the

Appellant. However, wnen the })anchnama itself is rendered unrehable by cross-

examination, the primary burden remains with the department.

The department's only other assertion is that the goods had ,,foreign

"uncut/ unmutilated, " which indicates imported nature.were

However, the Appellants claimed to have purchased these goods localy and even
provided purchase bills. The department's bald assertion that these local
purchase bills are "not in the nature of import doiuments, and therefore, the
invoices cannot bc accepted" without providing any evidence of their falsity or
contradiction, is insufficient. Thc Hon'ble Madras High court in commissioner
of Customs, Chennai Vs. A.K. Hamsa Mohideen [2OO4 (l7l) E.L.T. 322 $n. _

chennai)l held that if the department fa s to produce any evidence to prove

Page 14 of 15
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iatt: the crucial evidence

anch witnesses, which

chnama. Consequently,

of proving the illegal

f

i1

Panchnama
ty cannot be sustained. Since the
ent has not provided any other

concrete evi uch foreign suppliers, or intelligence
reports) to p t these specific goods were ilregaly irnported, it has fa ed to
discharge its burden of proof.

5'7 confiscation under section 1r 1 ancl pcnalties under section l 12 of
the Customs Act, 1962 are contingcnt upon thr: goo<ls being illegally imported or
smuggled' If the department fails to prove the fundamerrtar allegation of illegar
import/smuggling, then the goods cannot be hcld liabrr: ror confiscation. and
consequently, no penalties can bc imposed.

5'8 Given the in{irmities in the panchnama and thc department,s fa,ure
to independ6ntly prove the imported or smuggled naturc of the goods, the very
basis for confiscation and penarties colrapses. There can be no question of mens
rea (intentionality) for smuggling when smuggling itself has not been proven.

5.9 The CESTAT remanded the matte r specifically to allow cross_

to deaide the case afresh. While cross_examination was
conducted, the impugned order, by summar y dismissing the crucial evidence
from cross-6ximinatiiin without a proper reasoned anarysis of why the panchas,

statements h4e unreffahfe, Taits to comply with the spirit of a ,,speaking 
and

reasoned or{g.r The adjudicating authority was bound to give proper weight and
sonlngLo the closs--; 

,lamination 
evidence, especially when it directly

ence. This amounts to a failure to follow the remand
s adequateiy.and consequently a violation of natural justice

In view o{!h9 detailed discussions anrl findings above, I find that the

gned order passed-by.the adjudicating authority is lcgally unsustainable

:f q

+l .)i;7

1'he adjudrcating authority has failed to correcl lv apprcc

that emerged du ring the cross-examination ol' the p
::-tr-

signific

the de as failed to discharge its burden

import/smu of goods

(i) I hereby - set 'iside: : thc Order-in-Original No. 2S/Additional

Commissioncr/ 2023-24 dated:r2 I .o2.2024

_leq lhg qvider-r1iary value of thc Pan

P age 15 of 16
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7. In excrcisi:of the.powers conferred under Section l28A of the

Customs Act. 1962. I piass the l-ollowing order:
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(ii) I hold that the dopartment has failed to cstablish that the seized goods were

illegaliy imported or smrrgglcd into lndia

(iii) Consequently, the confiscat'ion of 357 15 kgs of old and worn clothing valued

at Rs. 16,69,8 251- andredemption fine of Rs 2'75'OOO l- are hereby set aside'

(iv) The penalty of I{s 2,0O,OOO/- imposed on Shri Yasin Habib Salat' Proprietor

of M/s Taj Mexi Ghar, Upleta under Section 112(a) and lb) of the Customs Act'

1962, is herebY set aside.

(r) Any amounts dcposited by the Appe llants towards redemption fine or

penalties shall be refunded to them with applicable interest' in accordance with

law.

To

UO

The appeal filed by the appeilant is hereby allowed'

(AMIT

Commissioner (A als)

Customs, Ahmedabad

Date'. O4.O7.2025

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of Customs (Preventive), Jamnagar.

The Additional Commissioner of Customs (Preventive), Jamnagar'

Guard Fi1e.

F. No. s/4e-38lcus/JMN/ 2o24-'PG;)

Shri Yasin Habitr Salat, Proprietor of M/s Taj Maxi Ghar, +raqrp-ralnff ESTED
Behind Suryodyay Petrol Pump, Dhoraji Road, .,1ffiD[+
Upleta - 360490, District - Rajkot. r,rr,.u,.nllllr,r.nti'-:'lllEtJT
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