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(1 | g vfe o eufd & Fioht gua & forg goa & & ot @ s am gg wrdt fasa man 2.

This rop\r‘ is gIdI‘H{ d free of cost for the prlvdl{ use of the pers(m to whom it is issued.

Hargew AfUfam 1962 @ URT 129 21 @1 (1) (@UT wxifua) & yefw Pafaf@s aftml &
AT & TR N B SR oF AW § HUA B IATEd HeGH ST 81 af 36 MW & Wity
# ardE | 3 T F gy R Afva/dye afva (rdea wyE), i wEew, (e )
wwg Anf, 7% el @) gaden e wgd & 9 d 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended] in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Iﬁgf?ﬂﬁaa aral%a &llé’!l}()rd(r rvldt_lrgt;: . __'_{'_?:‘_ e EETE

(@)

W & w9 F emarfad ®Ts AT, BE

(@)

any goods expnrrtd

mﬂmﬁhﬁaﬁ#ﬁﬁm—nﬁ%—mﬁéﬂiﬁ@ﬁwmﬂwm
mwmmwmﬁmﬁﬂsﬁmmﬁmﬁwmqmwmwmwwm
T HTA @Y 7 # ifaE T | & E).

(b)

any goods loaded in a conveyance for importation into In,dla butwhich are not unloaded at
their place of destination in India or so much of the quantity of s'u.ch goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination. *

ST UFTTH, 1062 & WY X Ul IHS T q1g MY Fal & qeq Yeb arad B
Jrgraft.

(c)

Payment of drawback as ;‘:?':)_\;d_t-:_d in Chapter X of Customs Act, 1962 and the rules made
thereunder. -

TARI&TUT 3Tde U3 |d [aTad | fafep WReY § URed $-1 N e Jfitd 3§ wid
@t weft R 39 & Wiy Pufaf@e srwma dau 8 arfge

may be specified in the relevant rules and should be accompanied by :

(%)

e BT T, 1870 & HG H.6 YA 1 B AU IUId BT T IR 59 maﬁ.;m ’
forae! ue ufa & vy 0 F =Ty e fwe @ A A :

(a)

The revision dpphcdt ion should be in such form and shall be verified in such manner as[

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescri.be_d
under Schedule 1 item 6 of the Court Fee Act, 1870. ol

(@)

TG GEITaw] & JrelTal WY W AW B 4 WAl qle 81

(b)

4 co?)ie_s of the Ordé;i_:_%Ori-ginal-. in addition to relevant documents, if any

qARteT & forg mde @t 4 wfaat o

()

4 copies of the *\ppucatlon for Revision.

()

QST JTdE SR B & (o1 WIHTYeb ATUTTH, 1962 (YT W) § MuiRd B9 ot
=g g, Wi gve wadt o fafay weY & =i & arshs amar @ § . 200/-(&vw g & sy@r
¥.1000/-(FUY U §IR ATF ), W oft araen ), & g fRa yiram & yaiire gar9 8,96
@1 &t wfeoai. afe g, A7im T4 sTe, T AT d8 # IR 3R FUY e @ a1 IHd B
Bl T B & ¥ # $.200/- 3R af ve @@ | 4fe g @ v & =9 # %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or_p_cn_alty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupces, the fee is Rs, 1000/-.

He |, 2 & A Gl ArHel & SreTaT 30 AT & W | Ul S Ared 59 oW § HTEd
weHy Iar g ar @ drayee sfuffam 1962 #t urT 129 € (1) F It wid Wu.-3 #
W.Hﬂmwmﬁmmmmﬁmaﬁmﬁauﬂwmm

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

HHarees, $og IdE Yeh d al &7 3diferg | Customs, Excise & Service Tax Appellate
siftrapvur, ufiysdt &=t dis Tribunal, West Zonal Bench

§E'\’| ﬁﬁﬂﬁ, El'&"‘:lﬁ'ﬁ CCER Fee ﬁ?m qd, 2vd Floor, Bahumali Bhavan,

JHHRE], HegHadE-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

Arameres Hfufras, 1962 1 URT 129 T (6) & itf=, Warges fufam, 1962 # wRT 129
T (1) ¥ e anfle & wry Fafaf@a goe dau 81 afike

e g

Under Section 129 A (6) of the Customs Act, 1962 an appedl under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of

(@)

mﬁﬂﬁamﬁmﬁnﬁmaﬁmﬁwmmwmmwm
T g8 @) IHH Ul ARE FIY AT IHA HH & Al ¢ R FUC.

(a)

/7 3ETT (33, rupees;

where the amount of duty and interest demanded and penalty levied by any officer of
Customis in the case to which the appeal relates is five lakh rupees or less, one thousand

A e e & oiet () SrETyes U@} grRI W 71 Yed AR AT qUT AT
&S @) ¥ Ufe @@ wOY A Afw g A Fud varw arE | e 7 gl e gen

here the _ahwum of &Gw and interest demanded cx.l_éi__pt na]ty_gvied by any officer of
Customs in' the case to which the appeal relates is more than five lakh rupees but not
exceeding filty lakh rupees, five thousand rupecs ;

dTe & IR HTHS 3 ol (e WTHTes HUSTE gRT HAT 74T Yeb 3R AT T4 AT
4T &% @) IHA YA, A FUE A AU g af; ¥ R FUC.

where the -amount of duty and interest demanded and pr!r;:;.lly levied by any officer of
Customs in the ‘case to:which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

&4 12T & [A%E m%‘w,u‘mnﬁ]HﬁEw%a{alavﬁvfmwmmuaasﬁmﬁ?,mﬁ%i 10%
321 1 W, T8 Pad oS [arg 7 8, s w1 e |

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and pr.fuu]tv are in dispute, or penalty, where penalty alone 1s in dispute.

lmWaﬂwmmm%mﬁaaﬂuﬁmm%wawuﬁwmﬁ (@)
A 2w & R ar gt B guR F Rig ar fdt o water & fag farg g ordte : - rwar
g%m%ww%%hm%%mﬁmﬁmwmm

Under s{fctinn 12_‘J=|a] t;)?-.tf'xaséid mcf,'::vr;‘upplwatinn made before the Appellate Tribunal-

(a) in an appeal for grantof stay or for rectification of mistake or [or any other purpose; or

{b) for restoration of an Apf;éal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

The present appeal has been filed by Shri Yasi-;gl Habibjga:lat, Proprietor of
M/s Taj Maxi Ghar, Behind Suryodyay Petrol Pump, Dhor&ﬁ Road, Upleta -
360490, District — Rajkot (hereinafter referred to as the ‘Appellant’), in terms of
Section 128 of the Customs Act, 1962, challenging the Order-in-Original No.
25/Additional Commissioner/2023-24 dated 21.02.2024 (hereinafter referred to
as ‘the impugned order’) passed by the Additional Commissioner, Customs

(Preventive), Jamnagar (hereinafter referred to as the ‘adjudicating authority’).

2. Facts of the case, in brief, are that the Hon'ble CESTAT, Ahmedabad
vide Order No. A/11322-11328/2022 dated 31.10.2022 in the matter of M/s Taj
Maxi Ghar, Upleta owned by Shri Yasin Salat has set aside the Order-in-Appeal-
JMN-CUSTM-000-APP-74-80-19-20 dated 30.05.2019 passed by the
Commissioner (Appeals), Ahmedabad and remanded the matter back to the
adjudicating authority with direction to pass a fresh order after allowing the
cross examination of the witnesses. [

1
1
\

2.1 Brief facts of the case are that, the case arises from an intél.l.-ig_eﬁ(':ﬁ:- >
input received by the Preventive Section, Headquarters, Customs (Preventi;fc_e),
Jamnagar, indicating that M/s. Taj Mexi Ghar, located behind Suryodaya Petrol
Pump, Dhoraji Road, Upleta, District Rajkot, was involved in the illegal
procurement and sale of imported worn clothing. As per the intelligence, the firm
was dealing in restricted goods specifically, worn clothing and other worn articles
falling under Chapter Heading 63090000 of the Customs Tariff Act, 1975 (CTA).
These goods are classified as “restricted” for import under the ITC (HS) policy,
pursuant to DGFT Notification No. 7/2004-09 dated 27. 10.2004, read with Para
2.17 of the Foreign Trade Policy, and thus can be imported only against a valid

import license or authorization from the DGFT.

2.2 It was further gathered that M/s. Taj Mexi Ghar, under the
proprietorship of Shri Yasin Habib Salat, was allegedly misclassifying these
imported worn garments as “old and used cut wipers, rags, mutilated fabrics,”
which fall under Chapter Heading 63100000 of the CTA, in order to evade
customs duty. Acting on the said intelligence, officers of the Customs (Preventive)
conducted searches on 09.12.2016 at two godowns belonging to the firm one
located on Vadla Road, Upleta, and the other situated behind Suryodaya Petrol
Pump.
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2.3 During the search at the first godown, the officers discovered a
substantial quantity of foreign-labelled worn clothing bearing labels such as
“MADE IN CHINA,” “MADE IN USA,” and “MADE IN CAMBODIA"—stacked in
bales. The goods were uncut and in a reusable condition, contrary to the
requirements for classification as rags. The appellant, who was present during
the search, admitted that t]:ae goods were imported and in wearable condition,
although he claimed to havé"-purchased them from local markets in India and
not directly imported them himself. A few purchase invoices were recovered, but

they did not indicate that the goods were of foreign origin.

2.4 A second search was carried out on the same day at the firm’s
second godown, where similar goods were found. Some garments were found cut
along the seams; however, these cuts were minimal and not sufficient to render
the garments unserviceable. The nature of thesc cuts indicated that the clothing
could be easily stitched and reused, again failing the threshold of mutilation
required for classification as rags. In total, 341 bales weighing 35715 Kgs of
imported worn clothing were found across both godowns, valued at Rs.
16,69,825/{.1;Since the Appellant could not produce any documents evidencing
| import or duty payment, the goods were detained under a Panchnama dated

.2016 and handed over to him under Supratnama for safe custody.

Subsequently, on 04.01.2017, the goods were seized under Section 110 of
e Customs Act, 1962, based on the reasonable belief that they were smuggled
goods. During the seizure, sample photographs of the goods were taken, which
were acknowledged and signed by the Appellant. In his voluntary statement
recorded under {;@rtion 108 of the Customs Act on 30.12.2016, the Appellant
confirmed that thﬁ;gﬁods were purchased in bales from Delhi and Panipat and
sold as such. mvloealamatrkets in Gujarat. He admitted that he did not possess
any import-related- degcuments such as Bills of Entry, and that the purchase
invoices submitted by him did not mention the imported nature or foreign origin
of the goods. He also acknowledged that the seized goods fell under Chapter
Heading 63090000 and were restricted for import.

2.6 Investigation was extended to the suppliers listed in the purchase invoices
submitted by the Appellant, including M/s. Jawala Trading Co., Panipat; M/s.
Var Impex, Delhi;-M/s. Panch Murti, Delhi; and M/s. P.M. Enterprises, Delhi.

The statements:and documents provided by these parties revealed that either

3 al e
-~ - iR e -
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the goods sold were procured from local markets or, in the case of M/s. P.M.
Enterprises, while an import through Kolkata Port was claitned, no conclusive
link could be established between the imported goods and the ones seized from
M/s. Taj Mexi Ghar. The invoices lacked any correlation with the seized goods

and failed to establish legitimate import or customs duty payment.

2.7 Further, a reference was made to the Directorate General of Foreign
Trade (DGFT) seeking clarification on the import status of such goods. The DGFT,
via its communication dated 26.05.2017, confirmed that no authorization had
been granted to M/s. Taj Mexi Ghar for import of worn clothing and reiterated
that such imports are restricted under Heading 63090000. Accordingly, the
DGFT advised the Customs authorities to take appropriate action under the

provisions of the Customs Act, 1962.

2.8 It was observed that the seized goods, comprising cut and uncut
worn garments, were in wearable and reusable condition and were classifiable
under Heading 63090000, as clarified by CBEC Circular No. 36/2000-Cus dated
08.05.2000. This circular prescribes that only goods with three or more cuts in
a crisscross manner, rendering them completely unserviceable, may be classified. .

as rags (CTH 63100000). In the present case, the goods did not meet fﬂfiissf

§ Kr 'J'I.T
condition and were thus not eligible for clearance without a valid import license. <

7
Loy

1
B 1, 0
) >

i -
A
4

2.9 In the absence of valid import documentation or any evidence of duty s
payment, the goods were held to be smuggled into India in violation of ‘tfl'e'"" '
provisions of the Customs Act, 1962. The worn garments, being restricted goods
under the Foreign Trade Policy, were liable to confiscation under Section 111(d)

of the Act.

2.10 The Investigation into the matter culminated into issuance of Show Cause
Notice No. VIII/10-145/JC/O&A /2017 dated 07.06.2017 to the Appellant calling

him as to why:
(i) the imported worn clothing falling under Chapter Heading 630900 of
the CTA, weighing 35.715 MT valued at Rs. 16,69,825/- seized from the
godown of M/s. Taj Mexi Ghar, Upleta should not be confiscated under

section 111 (d) of the Customs Act, 1962;

(ii) Penalty should not be imposed upon Shri Yasin Habib Salat, Proprietor

\ £ Page 6 of 16
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of M/s ’I‘a] Mem Ghar Upleta under Section 112(a) and Section 112(b) of
the Customs Act, 1962‘:

2:.11 During the first f‘pund of litigation matter was adjudicated vide the
Order-in-Original No. 21/Joint Commissioner/2017-18 dated 28.02.2018/
28.03.2018 issued by the Joint Commissioner, Customs (Prev), Jamnagar which
was upheld vide Order-in-Appeal No. 'Order-in-Appeal-JMN-CUSTMOOO-APP-
74-80-19-20 dated 30.05.2019' and in subsequent litigation the Hon'ble CESTAT
vide its common Order No. A/11322-11328/2022 dated 31.10.2022 has set
aside the Impugned Order-in-Appeal-JMN-CUSTM-000APP-74-80-19-20 dated
30.05.2019 passed by the Commissioner (Appeals), Ahmcdabad and remanded
the matter back to the adjudicating authority with direction to pass a fresh order

after allowing the cross examination of the witnesses.

212 The Appellant, initially, vide their reply dated 14/08/2017 has
requested for cross examination of Panch witnesses as well as other persons

including officers of the department. However, during the remand proceedings,

_——-the Appellant through their Advocate Shri Amal Dave's letter no. NIL dated

" '1 K)‘ ﬁ‘-rn

.2023 and dated 01.11.2023 submitted that they wish to Cross

B
ymination only two Panch witnesses in conncction with the Panchnama

Qf'f C dings of 09.12:2016 and they did not want to cross examine other persons.
;“;:T-_'.__' Asgérdingly, by following the Hon'ble CESTAT's directions, the Cross

““Examination of beth-the Panchas (1) Shri Sarfaraz Razagbhai Abla (2) Shri
Shivani Shakil Siddigbhai by Shri Amal dave Advocate and Shri Sudhanshu
Bissa on behalf of Shri- Yasin Habib Salat, Proprictor of M/s. Taj Mexi Ghar,
Upleta was conducted on 04/01/2024. During the Cross Examination, Shri
Sarfaraz Razagbhai Abla and Shri Shivani Shakil Siddigbhai on being asked
about their presence during stock taking from 11:30 A.M. to 6:00 PM on
09.12.2016, they stated-that "they were called for the procedure at 11:00 Am and
they presented at the government work and attended proceedings”; that they left
the place and again visited the place for signature; that they attended marriage
of a person whose nameiwas as mentioned in 'invitation card’' during "Morning
to Evening"; that;c_thgzy were called for by the officer in the evening at "6:00
O'clock"; that marriage was continued up to 9:00 PM; that they were not present
at the time of stock taking and not witnessed weighment of goods on 09.12.2016;
that they did-not seethe goods and also labels of 'foreign make' on it. On being
asked about why-they signed the documents, both the Panchas stated that they

signed as it was pertaining to government work. On being asked both of them
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stated that S/Shri Mori Vasim [brahim, Shri Rajab Jiva Makwana, Shri Shakil
Ghanchi, Shri Sadiq Ghanchi, Shri Javedbhai Patel, Shri Rafikbhai Hakka and

Shri Mustak Yunusbhai Sharif, were present at a place where they were

attending marriage ceremony.

2.13 The adjudicating authority after granting personal hearing and
considering the outcome of Cross examination and further submission made by

the Appellant in the matter passed the impugned Order as under:

(i) He confiscate the scized foreign origin goods viz. old & worn clothing
falling under CTH 63090000, weighing 35715 kgs valued at Rs.
16,69,825/- (Rupees Sixteen Lakhs Sixty-Nine Thousand Eight Hundred
Twenty Five only), seized from the godown premises of Shri Yasin Habib
Salat, Proprietor of M/s. Taj Mexi Ghar, Upleta, under Section 111(d) of
the Customs Act, 1962.

(ii) he offered the goods, ordered for confiscation as per (i) above, for
redemption under Section 125 (1) of the Customs Act, 1962 upon payment
of a fine of Rs.2,75,000/- (Rupees Two Lakh Seventy-Five Thousand only)
in addition to duties and charges payable under Section 125(2) of the
Customs Act, 1962. Further, as per the provisions of Section 125(3) of'.’_ah:e_:: N _
Customs Act, 1962, if option of payment of fine is not excrcised within IQOJ

days from the date of this order, the same shall become void. e

Y o

i

o

-

(iii) he imposed penalty of Rs. 2,00,000/- (Rupees Two Lakhs only) on Shn_ 7 4
Yasin Habib Salat, Proprictor of M/s. Taj Mexi Ghar, Upleta, under Section
112 (a) & Section 112(b) of the Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:

* The impugned order passed by the Additional Commissioner is ex-facie
illegal and unsustainable, as the ad_jud,i’g:ating authority has not
considered the substantial arguments ra_isaﬂ '.jby the appellant in the

preliminary reply dated 28.08.2017 and in the final reply.

* The adjudicating authority has wrongly relied upon the panchnama dated
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09.12.2016, even though it was recorded that the panch witnesses denied

any knowledge about its contents. This reliance is illegal and bad in law.

e The authority has ignored the appellant’s submission that there was no
evidence on record to suggest that the scized goods were foreign brand
uncut old and used clothing. It was accepted that the bales were merely

counted and not examined individually.

e The evidence submitted by the appellant showing legal purchase of goods
from local suppliers was discarded without assigning any findings, which

is arbitrary and unjust.

e As this is a case of town seizure, the burden to prove the goods are
smuggled lies on the revenue, which has failed to discharge the same.

Hence, the impugned order is devoid of merits.

e The adjudicating authority erred in holding that the panchnama
proceedings cannot be vitiated merely because the panch witnesses signed

P the panchnama. However, during cross-examination dated 04.01.2024,

.J‘b!a‘?
,- r-\. . K
, ('-“’J/

/‘%1(1 had signed the panchnama only on request of the officers, without
\_ ‘_.v:l

oth panch witnesses—Shri Sarfaraz Razakbhai Abla and Shri Shivani
akil ‘Siddigbhai—deposed that they were at a marriage on 09.12.2016

X eing present for the search.
o 3 "-‘t?ﬁ'( 4
b el /

e The appellant :'submits that signature alone is not conclusive proof of
proper panchnama proceedings. The depositions of the independent
panchas clearly, taint the sanctity of the panchnama, and hence no
reliance ean be-placed on it.

e A gasky K«

e The adju-dfﬁa&hg--ﬂ,uthority could not have upheld the correctness of the
panchnarfr&'_rmereky because the panchas signed it, especially when the
panchas themselves denied knowledge of its contents and affirmed they

did not witness any stocktaking or examination of goods.

e The finding'that the panchas ought to have objected at the time of drawing
the panchnama iszmisconceived, as the panchas arc not parties to the
proceedings and weresunaware of what they were signing.

1
\

RIS Ty T e

. 2
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The appellant relies on settled judicial precedents:

» B.D. Goel v. Ebrahim Essa Sodha, 2014 (306) E.L.T. 337 (Bom.)

» CCE & ST, Lucknow v. Anand Kumar @ Babu, 2015 (325) E.L.T. 609
(Tri.-Decl.)

» CCE, Ahmedabad-IIl v. Baroda Rolling Works, 2009 (238) E.L.T. 495
(Tri.-Ahmd.)

» Ashok Kumar v. Commissioner of Customs, 2003 (158) E.L.T. 441
(Tri.-Del.)

All of which affirm that when panchas deny presence during seizure and
contradict the contents of panchnama, no evidentiary value can be

attached to such panchnama, and charges cannot be sustained.

Since the adjudicating authority has heavily relied upon a tainted
panchnama, and the case of the department is not supported by any
cogent or corroborative evidence, the impugned order deserves to beset )

aside in the interest of justice. _".;__i‘i“:-,..
1'I 57 }l ; )

The Adjudicating Authority erred in holding that the pan(.ri}ﬁ_amé
proceedings are valid merely because Shri Yasin Habib Salat (proprietor)
was present and signed the panchnama dated 09.12.2016. The appellant
had categorically stated in its reply dated 28.08.2017 that the proprietor
was attending a marriage and was not present during the drawing of
panchnama. Moreover, no physical examination of bales was conducted to
determine whether they contained foreign-brand wuncut clothing.

Therefore, the findings are ex-facie illegal and unsustainable.

The officers failed to examine each bale to ascertain the foreign brand
nature of the goods. The panch witnesses deposed during cross-
examination that they were not present during stock taking and did not
see any foreign labels. The methodology adopted—counting the bales and
multiplying by average weight—lacks evidentiary value. It contradicts

judicial precedent including:

< Commr. of C. Ex., Haldia v. Shri Badri Narayan Alloys & Steels Ltd.,
2018 (8) G.S.T.L. 79 (Tri. - Kolkata) -
% Raika Ispat Udyog Pvt. Ltd. v. CCE, 'Raiﬁ_ur, 2016 (340) E.L.T. 598
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* Surya ergs Pvt. Ltd. v. CCE, Raipur, 2021 (376) E.L.T. 550 (Tri. -
Del.) |

% Shree Roll'i'ng Mill v. Commr., Central Tax, C. Ex. & Cus.,
2021 (377) E.L.T. 883 (Tri. - Del.)

Raipur,

%+ Shree Nakoda Ispat Ltd. v. CCE, Raipur, 2017 (348) E.L.T. 313 (Tri
- Del.)

% Unique International Ltd. v. CCE, Chandigarh, 2016 (344) E.L.T.
555 (Tri. - Chan.)

* The finding that the panchnama was not vitiated due to different officer
groups being involved is irrelevant. Neither the panchnama nor the
supratnama record physical verification of goods. The assumption that
goods were foreign-labeled and uncut based on mere bale count is flawed.
Judicial precedents miake it clear that eye-estimation is not a valid method

of stock verification. -

* The Authority wrongly held that the appcllant admitted the quantity of
/_,:'*—5‘;% 35.715 MTs. The appellant never admitted the goods were imported or

J,f'..g. /’”_ \\@, ncut but only stated they were purchased from local suppliers in Delhi
) \ 4
\,

d Panipat. Documentary evidence, including invoices and supplier

' Ydonfirmations, was signored. One supplier, M/s. P.M. Enterprises,

e The foundatioh of the show cause notice that there were no import
documents is:'misplaced. The appellant never imported the goods but
purchased them locally from suppliers who confirmed such transactions.

Thus, the burden to prove smuggled nature rests on the department.

e Since the goods were found outside the customs area, the presumption is
that they are duty=paid. The burden of proof lies on the department in case
of town seizure. Judicial precedents support this:

51 LSS QU8 re

* A.K. Hamsa Mohideen v. CCE, Chennai, 2004 (171) E.L.T. 327 (Tri.
= Chennai)

» Affirmed in-CCE, Chennai v. A.K. Hamsa Mohideen, 2012 (276)
E.L.T. 503 (Mad:)

= Sadbhavana v. CCE, Indore, 2003 (158) E.L.T. 652 (Tri. - Del.)
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=« V. Muniyandi V. CCE, Chennai, 2004 (167) E.L.T. 215 (M. -

Chennai)

= Ashok Premji Patel v. CCE, Mumbai, 2003 (157) E.L.T. 568 (Tri. -

Mumbai)

The rejection of panch witness depositions (Shri Sarfaraz Razakbhai Abla

and Shri Shivani Shakil Siddigbhai) is erroneous. These witnesses

confirmed under cross-examination that they were not present during

panchnama. The Authority wrongly presumed their presence and
dismissed their testimony as an afterthought. The requirement to Cross-

examine investigating officers is misplaced when departmental panchas

themselves contradict the panchnama.

The finding of liability for confiscation and penalty under Section 111(d)
and Section 112 is erroneous. The appellant never imported the goods,
possessed valid local purchase bills, and there is no evidence of smuggling.

The burden of proof has not been discharged by the department.

Penalty under Section 112(a) is unjustified since the appellant has not

committed or omitted any act rendering the goods liable to confiscation.
/“‘.

automatically fails. [i] &
! ()

&
\i

When Section 111 is not invoked validly, penalty under Section I

AL

)

o

establish that the appellant knowingly dealt with smuggled goods. Ti"fé'ré;ff--

is no evidence showing knowledge or belief that the goods were liable to

confiscation.

As held in Hindustan Steel Ltd., 1978 E.L.T. (J159) (SC), penalty should
not be imposed merely because it is lawful. It must be shown that the

appellant acted dishonestly or contumaciously, which is not the case here.

The invocation of Section 125(2) to demand duty along with redemption
fine is without jurisdiction as the show cause notice did not propose any
such demand. The Adjudicating Authority exceeded the scope of the

notice, rendering the order unsustainable in law.
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PERSONAL HEARING:

4. Persnnal hearing was granted to the Appellant on 10.06.2025,
following the principles of _ﬁaturaJ justice wherein Shri Shudanshu Bissa and
Shri Amal Dave, Advocate, appeared for the hearing and re-iterated the

submission made at the time of filing the appeal.

DISCUSSION AND FINDINGS:

5: I have carefully gone through the case records, impugned order
passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, 1 find that following issues

required to be decided in the present appeals which are as follows:

(i) Whether the adjudi.cating authority, in the remand proceedings, correctly
appreciated the evidence adduced during cross-examination of the Panchas and

whether its findings are sustainable in light of the CESTAT's specific directions.

4

‘-~—"I‘/21gi] and (b) of the Customs Act, 1962, are justified.

et "
. HT
ey T
TR

S

(iv) Whether the impugned order suffers from a violation of the principles of

natural justice and is a non-speaking order.

de :

5.2 1 find that the Hon'ble CESTAT, Ahmedabad, in its Final Order No.
A/11322-11"328/2r'62f'_‘2 dated 31.10.2022, explicitly remanded the matter,
speciﬁcally-directin;g-_ihe adjudicating authority to allow cross-examination of
witnesses and to-decide: the case afresh. This remand was based on the
observation that the department's case relied solely on the Panchnama and
statements of witnesses whose cross-examination was crucial. The cross-
examination-of Pa?hch‘ais (Shri Sarfaraz Razagbhai Abla and Shri Shivani Shakil

Siddigbhai) on 04.01.2024 yielded critical information:
> ipine T g i
e Both F;Efincilés‘_s-t'a'féd fhey were not present when the Panchnama was
drawn, glgg were ;_"{1,.5__3:1“!?,?1’??;

At
'-"‘T“"/' PR e
o AIRL i fr 8
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e They admitted to signing the Panchnama only because they were asked to
do so by Customs Officers, without knowing its contents or the quantities

involved.

o They denied seceing the seized goods physically.

5.3 These dcepositions directly contradict the evidentiary value and
sanctity of the Panchnama. A Panchnama drawn in the absence of independent
witnesses, or where the witnesses have no knowledge of its contents, loses its
evidentiary value. The Hon'ble Bombay High Court in B.D. Goel vs Ebrahim Essa
Sodha [2014 (306) E.L.T. 337 (Bom.)| held that the assessee cannot be charged
with smuggling solely based on a Panchnama where cross-examination reveals
contradictions. Similarly, in Anand Kumar vs Commissioner of C. Ex. & S.T.,
Lucknow [2015 (325) E.L.T. 609 (Tri. - Del.)|, it was held that if Panchas were
not present during the proccedings, no sanctity can be attributed to such

Panchnama.

5.4 The adjudicating authority, in the impugned order, dismisses these
critical depositions by merely stating they are "insufficient to prove that the
Panchnama proceeding was incorrect". This is a clear misappreciation of
evidence and a failure to adhere to the spirit of the CESTAT's remand order.
When the very foundation of the department's case (the Panchnama) is shaken
by the direct testimony of the Panchas themselves, the burden shifts back_ e

squarely to the department to provide irrefutable evidence of illegal 1mport ’f‘he

adjudicating authority cannot simply discard such crucial evidence.

5.5 In cases of seizure of goods outside the Customs area, themmal
burden is on the department to prove that the goods are smuggled/illegal-ly."',_:"_"'i?" "
imported. Once a credible Panchnama is drawn, the burden may shift to the
Appellant. However, when the Panchnama itself is rendered unreliable by cross-

examination, the primary burden remains with the department.

5.6 The department's only other assertion is that the goods had "foreign
labels” and were "uncut/unmutilated," which indicates imported nature.
However, the Appellants claimed to have purchased these goods locally and even
provided purchase bills. The department's bald assertion that these local
purchase bills are "not in the nature of import documents, and therefore, the
invoices cannot be accepted" without providing any evidence of their falsity or
contradiction, is insufficient. The Hon'ble Madras High Court in Commissioner
of Customs, Chennai Vs. A.K. Hamsa Mohideen [2004 (171) E.L.T. 327 (Tri. -

Chennai)] held that if the department fails to produce any evidence to prove
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smuggling, the order of eonﬁscatmn and penalty cannot be sustained. Since the

Panchnama 1s ﬁ]scredltedﬁand the department has not provided any other

concrete ev1den£:e (such as 1mport documents, foreign suppliers, or intelligence

reports) to prove that these specific goods were illegally imported, it has failed to
discharge its burden of proof.

5.7 Confiscation under Section 111 and penalties under Section 112 of
the Customs Act, 1962 are contingent upon the goods being illegally imported or
smuggled. If the department fails to prove the fundamental allegation of illegal
import/smuggling, then the goods cannot be held liable for confiscation, and

consequently, no penalties can be imposed,

5.8 Given the infirmities in the Panchnama and the department's failure
to independently prove the imported or smuggled nature of the goods, the very
basis for confiscation and penalties collapses. There can be no question of mens

rea (intentionality) for smuggling when smuggling itself has not been proven.

5.9 The CESTAT remanded the matter specifically to allow cross-
examination and to decide the case afresh. While cross-examination was
conducted, the impugned order, by summarily dismissing the crucial evidence
from cross-éxamination without a proper reasoncd analysis of why the Panchas'
statements ‘are unreliahfe, fails to comply with the spirit of a "speaking and
reasoned ordcr The adjudlcatmg authority was bound to give proper weight and

Feasoning to the LI‘OSS exammatlon evidence, especially when it directly
d (Fy3

hes the prlmdry ewdence This amounts to a failure to follow the remand

In view of the detailed discussions and findings above, I find that the
himp’u/gned order passed by, the adjudicating authority is legally unsustainable.,
The adjudlcatmg authorlty has failed to correctly appreciate the crucial evidence
that emerged durmg -tl':l‘C cross-examination of the Panch witnesses, which

Al 12030
significantly wea:keaaed the ev1dent1ary value of the Panchnama. Consequently,
ga b 5 ik

the department has falied _to discharge its burden of proving the illegal

1mport/smugghng of gaods |

7. In exercise® of the powers conferred under Section 128A of the

Customs Act, 1962, I pass the following order:

() I Thereby set aside  the Order-in-Original No. 25/Additional
Commissioner/2023-24 dated 21.02.2024.
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(i) I hold that the dcpartment has failed to establish that the seized goods were

illegally imported or smuggled into India.

(ili) Consequently, the confiscation of 35715 kgs of old and worn clothing valued
at Rs. 16,69,825/- and redemption fine of Rs 2,75,000/- are hereby set aside.

(iv) The penalty of Rs. 2.00,000/- imposed on Shri Yasin Habib Salat, Proprietor
of M/s Taj Mexi Ghar, Upleta under Section 112(a) and (b) of the Customs Act,
1962, is hereby set aside.

(v) Any amounts dcposited by the Appellants towards redemption fine or

penalties shall be refunded to them with applicable interest, in accordance with

law.

' (AMIT GUEEA)
Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49—38/CUS/JMN/2024—V Date: 04.07.2025

3ot

By Registered post A.D/E-Mail
To,

Shri Yasin Habib Salat, Proprietor of M/s Taj Maxi Ghar, .

) ¥ ’ AT

Behind Suryodyay Petrol Pump, Dhoraji Road, B
Upleta - 360490, District — Rajkot.
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Copy to:
\/Y) The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.
2. The Principal Commissioner of Customs (Preventive), Jamnagar.
3 The Additional Commissioner of Customs (Preventive), Jamnagar.

4. Guard File.
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