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( fl \,rEft rrrrr) mrdcrrf ,r{ftffi &roT31ra6l-qdu'-rs-}e

Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended , in respect ofthe
following categories of cases, any person aggrieved by this order :an prefer a Revision

i Application to The Additional Secretary/Joint Secretary (Revisiorr Application), Ministry of
j Finance, (Department of Revenue) Parliament Street, New Delhi .vithin 3 months from the

I date of communication of the order.

/Order relatinE, to

(a) any goods imported on baggage

(tq)

RflilTgT]tqr+bftq
6fld

(b)
]any goods loaded in a conveyance lor importation into India, but which are not unloaded
at their place of destrnation in India or so much of the quantity :f such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
thc quantity rcqurred to be unloaded rl lhat dcstination.

(rI) }.l{r{rqx

Payment of
thereunder

drawback as provided in Chapter X of Customs Act, 1962 and the rules made

o.

The revision application should be in siuch form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanir:d by :

,1870 .6 1 sriqTiSg 4

4 copies of this ordr:r, bear:
prescribed under Schedule

#3{ft+qfummrd}ordrdr@qr$on-63q-6qrordro6arft
cl{ffi3tftfurq 1e62 qftum 12e q (1) },lrtfl=r.iftrS.t.-s
tff cruo,,ffidarrd{w'gfr {iqTorrrftorrf ffi scaf AsFd,tft q}rr"r+d-r.f€-r}t

ing Court Fee Stamp of paise Ilfty orrly in one copy as
1 item 6 of the Court Fee Act, 1870.

4 sFdqi,qm

4 copies of the Ordt:r in-Original, in addition to relevant docunrents, if any

4

4 copies of the Application for Revision

.21\0/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.20 0/- (Rupees two
Hundred only) or Rs. 1,0OO/- (Rupees one thousand only) as tt,e case may be, under the
Head of other receipts, fees, fines, lorfeitures and Miscellaneolrs Items being the fee

1962 las amended) Ior filing a Revision Application. If theamount of duty an(l interest demanded, fine or penalty levied js one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupeei, the fet: is Rs.100O/-

In respect of cases other than these rnentioned under item 2 above, any person aggrievedby this order can file an appeal under Section 129 A(1) of the (lustoms Act, 1962 in formC.A.-3 before the Customi, Excise and Se rvice Tax Appellate 'Iribunal at the following
address

prescribed in thc Customs Acl,

2q{ri

(a)

({{
)

(b)

( TI)

(c)

(d)

4
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Oustoms, Excise & Service Tax Appellate
1'ribunal, West zonal Bench

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O16

q(1)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

- (tF)

(c)

atiro-+ffiq1ua***

where the amount of duty and interest demanded and penalty levied by anv officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

{s ;rfffi, 10? srEff{iw,
1 o %3firf,Gq{,q-di}qf,.sBqTeiA, BifiC{qrwqnn r

An appeai against this order shall lie belore ihc Tribunal on payment of 10% oI the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penaltv alone
is in disputc.

3-iFI 12e (g)

+ffrffiguriffdqqTfrrdqqqMrftRft'qqqsrfi-o . - orsrEr

(s)irftf,ql@r+}-et@
Under section 129 (a) of the said Act, every application made before the Appellate

i Tribunal-

(a) in an appeal for grant of stay or for rectificirtion of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
lJundred rupees.

,.,-
la':'

ii: i
\i; \

mnr,qBfrdffid

qT, sldEfflqE 380016

3ifu

,3I{IR

Under Section 129 A (6) of th
the Customs Act, 1962 shall

e Customs Act, '^962 an appeal under Section 129 A (1) of
be accompaniei by a fee of -

(E
)

where the amount oI duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal rela.tes is more than five Iakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(b)

( rr)

a'cqqr€-drt{Fqqtorf t-s-+fr ;q-fl 
-dsT{Eqq.

(q)

(d)
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Order in Appeal

M/s Arvind Ltd. situated at l!4oti Bhoyan, PO-Khatraj' Ta1-Ka1o1' Dist-

Gandhinagar, Gujarat (hereinafter referred to as 'the appt:11ant') have filed the

present appeal challenging Order in-Orlginal No O5/AC/ RNS/ GPPL/ REF/ 25-

26 dated 02.o5.2025 (hereinafter referred to as the impugned order') passed by

the Assistant commissioner, custotns, Pipavav(hereinafte r referred to as 'the

adjudicating authoritY ).

2. Facts of the case. in brief, the erppellants had importtrd goods under EPCG

scheme under the following Bill of Entry No. 811007€ dated 8.7.2020 by

availing of exemption under Notn, No. 16/201S-Cus

2.1 Subsequent to the import of capital goods under EP,IG Licence, export of

a1l masks other than non-medical/ non-surgical masks was prohibited and

export of 2 l3 ply surgical masks was re stricted vide Notification No. 2l l2ol5'

2020 dated 28.7.2O2O. With such changes in the export policy, the appellants

could not fu1fiil the export obligation against the EPCG Lict:nce. Accordingly, the

appellants requested the adjudicating authority to re-asses's the Bill of Entry for

payment of the customs duty foregone which included IGST leviable under

Section 3(7) of the customs Tariff Acl. Upon re-assessmenl:, the systems created

a challan for payment of customs duty along with interest of which the interest

on the IGST portion was computed at Rs. 9,39,5OO1- anrl the appellants paid

such interest amounting to Rs. 9,39,500/-'

2.2 The appellants filed refund of Rs. 9,39,500/- be:bre the adjudicating

authority on the ground that there was no provision under Section 3 of

customs Tariff Act for charge of interest in respect of IGST. While claiming the

refund, the appellants had placed reliance on the case of M/ s Mahindra &

Mahindra Ltd. reported at (20231 3 Centax 261 (Bom) wtrich had been upheld

by the Hon'ble Supreme Court.

3. The adjudicating authority rejected the refund claim fi1ed by the

appellants vide the impugned order.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellants have filed the present appeal. They have, inter-alia,

raised various contentions and filed detailed submissio;rs as given below in

support of their claims:

> IGST was leviable under Section 3(7) of the Customs Tariff Act and not under

Section 12 of the Customs Act. Reliance was placed on the case laws of M/s

Hyderabad Industries Ltd. reported at 1999 (1O8) EI,if 32 1 (SC) and M/s

Mahindra & Mahindra Ltd. reported at (2023\ 3 Centax 261 (Bom)
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! Interest can be levied and charged on delayed payment of tax only if the

statute that levies and charges the tax makes a substantive provision in this

behalf. Reliance was piaced on the case law of M/s Mahindra & Mahindra

Ltd. reported at (2023) 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari

Khand Udyog Mandli Ltd. reported at 2011. 271) ELT 32 (cuj) and order

dated 16.7.1997 ol lhe Honble Supremc Court in the case of M/s India

Carbon Ltd.

) There were no provisions under Section 3(12) of the Customs Tariff Act for

charge of interest and as such no interest could have been charged in the

case. Reliance was placed on the case laws of M/s Mahindra & Mahindra

Ltd. reported at (20231 3 Centax 261 (l3om) and M/s A R Sulphonates Pvt.

Ltd. reported at (20251 29 Centax 212 (Etom).

) Even if the SLP is dismissed, it is a declaration of law by the Hon'L:le

Supreme Court within the meaning of Article 141 of the Constitution of India

if a speaking order has been passed.

} The order dated 28.7.2023 of the Hon'ble Supreme Court in Special Leave

Petition Diary No. 1882412023 in the case of M/s Mahindra & Mahindra is a

speaking order and is a declaration of law by the Honble Supreme Court

within the meaning of Article 141 of tht: Constitution of India. Reliance was

placed on the case of Kunhayammed V/s State of Kerala re ported at 200 1

(129\ ELT 11 (SC) and Instruction F. No. 276111412O15-CX.8A dated 9 2-

2016

F The order dated 15.9.2022 of Honble Fligh Court of Bombay stood merged

with the order dated 28.7.2023 of the Hon'ble Supreme Court in Special

Leave Petition Diary No. 1882a12023 in the case of M/s Mahindra &

Mahindra since the reason for dismissal of SLP had been assigned and the

same was a speaking order attracting the doctrine of merger. Reliance was

s-kn#was-ftFF"h,rsA'uam#mi'fti;-'a ifi8"'dd6dfi'"'3r'nfr8*8ili<6ha;a a;aJ

'placed on Honble Supreme Court in order dated 8.3.2011 in the case of

C,{rnedhse 
"fleh:.,i'y'trdF.^atta'dfing 

tfiE"Sbentrie?f*niurg8iirreri6n6e r]hs

i.. . plqg.ed on Honble Supreme Court in order dated 8.3.201 1 in the case of
_ /,:'^.-rl^,{L^*^ E^l^ r/ /^ 'nL^ D^-'^-.',^ n:-.j^:^-^1 ,1ac^^- o- 

^..- 
/'\ A

:..,.
:).'
Reiiance on the case laws of M/s Bangalore Jute Factory reported al 1992

(57) ELT 3 (SC), M/s Indian Oil Company Ltd. reported at AIR 2O19 Supreme

Court 3173, M/s J K SlT rthetics Ltd. reported at (19941 4 sCC 276 and M/s

Indian Carbide Ltd. reported ar 11997 6 SCC 479 by the adjudicating
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authority was mis-placed in as much as the said case laws dealt with

different statutes than the statute under consideration. The fact of the case

at hand is that the present case deals with interpretation of Section 3 of the

Customs Tariff Act with regard to applicability of interest and the Honble

High Court of Bombay has already interpreted the said rrovision in the same

context in the case of M/s Mahindra & Mahindra Ltd in Writ Petition No.

1848 of 2009. The appeal filed by the department agairLst the said judgment

stands dismissed by the Honble Supreme Court and also the Review Petition

filed by the department against sr-rch dismissal stands dismissed.

F Reliance on the case of M/s Atul Kaushik reported at 2r)15 (330) ELT 417 (Tl

was mis-piaced in as much as the principal issue for e;<amination under the

said case was Valuation and the final judgment delivert:d by the Tribunal set

aside the redemption fines and penalties on the appella:-rts

l Civil Appeal No. 1022 of 2014 filed by M/s Valecha Engineering Ltd. against

the order of the Hon'ble High Court of Bombay was disrrissed by the Hon'ble

Supreme court vide order dated 4.ll.2ol9 only on the ground of non-

prosecution and as such the order dated 4.11.2019 of the Honble Supreme

Court is not a law declared within the meaning of Article 141 of Constitution

as opposed to that in the case of M/s Mahindra & Mahindra Ltd.

} It is no longer res integra that the levies under Secton 3 of the Customs

Tariff Act cannot be considered as a levy under Sectir>n 12 of the Customs

Act. The said position of law is enunciated by the Honble Supreme Court in

the case of M/s Hyderabad Industries Ltd. reported at 1999 (108) ELT 321

(SC) and further reiterated by the Honble High Court r>f Bombay in the case

of M/s Mahindra & Mahindra Ltd. in Writ Petition No. 1848 of 2OO9 reported

aI (2023), 3 Centax 261 (Bom.)

F The substitution of Section 3(12) of the Customs Tariff Act vide Section 106

of the Finance (No. 2) Act which has been enacted on 16.8.2024 in itself

estabiishes that prior to 76.8.2024 there was no provision for charging of

interest. In the instant case, the matter pertains to a period prior to

16.a.2O24 and as such the interest collected by the rlepartment is without

authority of law and is simply in t.he nature of deposit rvhich is required to be

returned forthwith.

) The powers emanating from Section 25(1) of the customs Act are restricted

to the act of exempting a part or whole of the duty. There is nothing in the

said statute which empowers the department to create the liability of interest

by virtue of a notification especially in light of the lact that no statuto
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provision for interest has been made with respect to the levies under Section

3 of the Customs Tariff Act. In such circumstances, the interest referred to in

the said notification and resultantly in the Bond under Section 143 of the

Customs Act is only for the purpose of Basic Customs Dut5r leviable under

Section 12 of the Customs Act read with Section 2 of the Customs Tariff Act

and not with respect to the levies under Section 3 of the Customs Tariff Act.

In absence of any provision to charge intcrcsl on the lcvies under Section 3

of the Customs Tariff Act, the interest recovered from them assumes the

nature of collection without the authoril.y of law. It is a settled matter of law

that any amount collected wrthout thc authority of law cannot be retarned

and has to be returned forthwith. Relia ncc was placed on the casc laws of

M/s G B Engineers reported at 20)6 (43) STR 345 (Jhar) and M/s KVR

Construction reported at 2072 (26) STR 195 (Kar) as affirmed by the Hon'ble

Supreme Court as reported at 20 1 8 (1 4) GSTL J70 (SC)

) Section 18 pertains to the cases of prol'isional assessment. However, in the

instant case all Bills of Entry were not provisionally assessed at the time of

Import instead of all the Bills Entry werc' final asscssed. Thus, the provisions

of Section 18 of the Customs Act would not be applicable to the facts of the

case at hand.

)> The impugned order seeks to interpret thc provisions oI scction 3(12) of the

Customs Tariff Act by referring to the word 1ncluding' used in the said

statute. The revenue has lost sight of the fact that interpretation of sub-

section 6 (now renumbered to 12) of Section 3 of the Customs Tariff Act has

been expressly dealt with by the Hon'ble High court of Bombay in the case of

M/s Mahindra & Mahindra Ltd. in writ Petition No. 1848 of 2009 reported at

12023) 3 Centax 261 (Bom.) wherein it has bcen ruled that the reference to

application of Customs Act and the rules and regulations made theretrnder

is only with respect to the proccdural provisions and if thc penalty or interest

was to be levied, the authority has to bc specific, cxplicit and cxprcssly

provided.

}InthecaseofM/sARSulphonatessupratheHon,bleHighCourtofBombay

hasalsoconsideredtheissuetorecovertheinterestalongwithIGSTclarified

intheCircularNo.I6l2023-Customsdated07.06.2023anditishe1dthat

the said Circular is bad in law.

B6rsonal hearing in the matlcr was hcld on 09 07 2025 wherein Shri

Christian, Consultant aPPe ed for hearing on behalf of the appellants
n
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and they reiterated the submissions made in appeal memrlrandum and placed

on record the case law of M/s A R Sulphonates Pvt. Ltd. reported at (2025) 29

Centax 212 (Bom\.

6. I have carefully gone through the impugned order, appeal memorandum

fi1ed by the appellants, submissions made by the appellants during course of

hearing as well as the documents and evidences available cn record.

7. The short point for consideration is whether interest is chargeable in

respect of the levy of IGST. lt is a settled principle of law that interest on

delayed payment of ta-x can be levied and collected only il the charging statute

contains a substantive provision authorizing such levy. In Lhe absence of such a

provision, the imposition of interest is not legally sustainable. This position is

supported bythe order dated 16.07.1997 in lhe case of M/s indian Carbon Ltd.,

as well as the decision in M/ s Ukai Pradesh Sahakari Khand Udyog Mandli

Ltd., reported at 2011, (2711 E.L.T. 32 (Guj.), which reelfirm that interest is

compensatory in nature and must flow from the statute itself.

7.7 There is no dispute that IGST is leviable under Section 3(7) of the

Customs Tariff Act. However, for the purpose of levying interest or imposing

penalty in relation to such levy, there must be specifi: enabling provisions

within Section 3 of the said Act. Notably, the recovery mechanism provided

under sub-section (12) of Section 3 does not contain any provision authorizing

the charge of interest or the imposition of penalty. In the absence of such

express statutory authority, any such recovery would be vrithout the sanction of

law. Comparison of the substituted Section 3(12) of the C:ustoms Tariff Act and

the erstwhile Section 3(12) amply dernonstrates the above fact and the same are

reproduced under for ease of reference:

Stotute pior to substitution i e. before 16.8.2o24

The proubions of the Customs Act, 1962 (52 of 19t;2) and. the rules

and regulations made thereunder, inctuding th ose relatina to

drau.tbacks. refttnds and exemo tion from duties sha!, so far as maA

be, apply to the duty or tax or cesq as the case mag be, chargeable

under thb section as they applg in relation to th,"- duti.es teuiabte

under that Act.l

Page 8 of 15 s/49- I 4 I /CUS/J MN t2025 -26

Statue after substitution i.e. after 16.8.2024

"The proubions of the Customs Act, 1962 ancl all ntles and
regulations made thereund.er, including but not limited. to those
relating to the date for determination of rate of d.rttg, assessment,
non-Leug, short-le ug, refund.s, e.xe mptions, interest. recouerA, aopeals,\,i
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offences and penalties shall, as far as mag be, applg to the duty or

tax or cess, as the case mag be, chargeable under thi.s section as

theg applg in relation to duties leuiable under that Act or all rules or

regulations made thereunder, as the case may be.".

A comparison of the substituted pro'rision with the earlier version of the

statute clearly demonstrates that the prorzisions enabling the levy of interest

and imposition of penalty in respect of IGST under Section 3(7) of the Customs

Tariff Act were introduced only with eff'rct from 1 6.08.2 O24 . Prior to this

amendment, there was no enabling provision under Section 3(12) of the

customs Tariff Act authorizing the lery of interest or the imposition of penalty

in relation to IGST.

7.2 The amended section 3(12) of the Customs Tariff Act is prospective in

nature and as such the provision for charging of interest would be applicable

w.e.f. 16.8.2024 only. My view is supported by the case law of M/s A R

sulphonates Pvt. Ltd. reported at (20251 29 Cer,:tax 212 (Bom\ wherein the

Hon'ble High Court of Bombay has observed as under:

66. Further, as far os the applicobi'l.ttg of Section 3 (12), after its

amendment bg Finance (No. 2) Act, 2024' dated 16th August,2024' is

concerned-, it tttould be appropiate to first refer to the prouisions of

the amended. Section 3 (12) of the Tariff Act. AmendedSection 3 (12)

of the Tariff Act reads as under:-

"12:- The proui.sions of the Cu'stoms Act, 1962 (52 of

1962) and all rules and regulations made thereunder,

including but notlimited to those relating to the date for

d.etermination of rate of dutA, a-s-sessment, non-Leuy,

shortleuy, refunds, exemptions,interest, recouery,

appeals, offences and penalties shall, as far as mag be,

applg to the dutg or tox or cess, as the cose may

be,chargeable und.er this sec'tion as they apply in

relation to duties leuiable under that Act or all n es or

regulations madethereunder, as the case may be "

In our uietu, the amended Section 3 112) of the Tariff Act is

prosoectiue tn na ture and uloukl clppL onlu utith effect from 16th

-'.1.i

AuqusL2024.

7.g The issue of whether there existed a provision for lerying interest and

imposing penalty on duties under section 3 of thc customs Tariff Act is now no

longer res integra. The Honhle Bombay High Court, in the case of M / s

Mahindra & Mahindra Ltd., reported at (2023) 3 Centax 261 (Bom)' has

\
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categorically heid that Section 3(6) (now renumbered as Section 3(12) of the

Customs Tariff Act does not support the imposition of i::rterest or penalty in

respect of duties levied under Section 3 of the Act. This nrling was affirmed by

the Hon'ble Supreme Court, which dismissed the Special Leave Petition (Civil) Diary No.

1882412023 vide order dated 28.07.2023. Furthermore, the Review Petition filed by the

Department was also dismissed by thr: Hon'ble Supreme Ccurt through its order

dated 09.01.2024 in SLP (C) No. 1621412023, thereby giving finality to the legal

position.

7 .4 The Hon'ble Bombay High Court has also reaffirmed the above legal

position in the case of M/s A R Sulphonates Pvt. Ltd., reported al (2025) 29

Centax 212 (Borrrl. In that case, the issue under consicleration was whether

interest could be levied and penalty imposed for the dela'red paJrment of IGST,

and the facts were materially similar. The Hon'ble Court <:ategorically held that

interest is not chargeable, and penalty is not imposabl,:, in respect of IGST

levied under Section 3(7) of the Customs Tariff Act. In rendering this decision,

the Hon'ble Court has effectively settled all legal controversies surrounding the

issue. The relevant portion of the judgment, which is seif-explanatory and

directly applicable to the present case, is reproduced belovr for reference:

60. In Mahindra & Mahindra Limited (supra), this Court, after going

through the proui-sions of Sectian 3 (6) of the TaiffAct and Section 3 A

(4) of the Taiff Act as applicable at the releuant tirne, held that no

specific reference utas made to interestand penalties in Sections 3 (6)

and 3A ft) of the Tariff Act, u,thich are substantiue proui.sions and,

therefore, imposing interestand penalty unuld be without the

authoritg of laul In the present cose, the leuy o1" IGST is under

Section 3 (7) of the TaiffAct, artd Section 3 (12) of the Tariff Act tuhich

i,s applicable to the said leug is parimateia to Sections 3 (6) and 3A

ft) of theTariff Act as referred to in the case of Mahirdra & Mahindra

Limited (supra). In these circumstances, in our ubut, the saiddecbion

is squarelg applicable to the facts of the present case.

61 . Further, we are unable to accept the sub;nissions of the

Respondenk that the decLsion in the case of Mah tdra &Mahind.ra

Limited (supra) i,s not applicable to the facts of the present case since

it does not interpret Section 3 (12) of theTaiff Act. The proui.sions

under consideration before this Court in the cqse of Mahindra &

, .'., Mahind,ra Limitcd (supra) u.tereSections 3 (6) and. St\ (4) of the Tanff,!.,...

".' .)qct In Mahindra & Mahind.ra Limited (supra), this rl;ourt interpreted-
,\

.i, ,lh" prouisions ofSections 3 (6) and 3 A(4) of the Tanff Act, which are

._ .'..1:; 
parimateria to the unamended Section 3 (12) of the Tariff Act, u.thich
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62. We are also not able to occept th<t submission of the Respond.ents

that the proui^sions of Section 3 (l2) use the term',incLud.ing,, and- the

same implies that the proubions of the Customs Act rttilL be mad.e

applicable to the Toiff Act, As can beseen from the Judgement of this

Court in Mahindra & Mahindra Lirtited (supra), Secrlons 3(6) ctnd

3A@) of the Taiff Act,tthich were c:onsid-ered by this Court in the

said Judgemen| also use the tuord "including',. Despite the same,

this Court cameto the conclusion that, since there ruos no specific

reference to tnterest and penaLties, i.mposing interest and penaLties

would betuithout the authoritg of law.

63. In these circumstances, in our uiew, the submissions of the

Respondent, based on the use of tl te utord "including" inSection 3 ( 12)

of the Tariff Act, cannot be accepted.

67. In our uieut, the amended Seclion 3 (l2) of the Tariff Act is

prospectiue in nature and u.tould applg onlg u,ith effectfrom I 6th

Augus|2024.

69. From the soid judgement, it is ctbundantlg clear that Section 3

(12) of the Taiff Act, as amended btr Finance (No. 2) Act, 2024 dated-

16th Augus| 2024, would applg on\g prospectiuelq ond would not be

applicable to the case of the Petitioner ctt a\l.

7O. In our uiew, for all the reasons stated hereinaboue, the impugned.

r, to the extent that it leuies interest and penaltg, is u,tithout the

ority of law and is liable to quasL,.ed and set aside.

In our uiew, for all the reasons stated herein aboue, the said

ircular, to the extent that it seeks to recouer interest, is bad_ in lau.t

The Hon'ble Bombay High Court heLs left no room for ambiguity tn the

facts of the present case and has explicitly held that interest is not chargeablc

in respect of the levy of IGST under Section 3(7) ol the Customs Tanff Act.

I
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bin consideration in the present case. On interpretirLg Sections 3 (6)

and 3A (4) of the Taiff Act, this Court helrt that when nospecifi.c

reference was made to interest and penalties in the said. proui.sions,

impostng interest and penaltg utould be withbut theauthoity of law.

In these circumstances, in our uiew, the ratio of the d.ecision in the

case of Mahindra & Mahindra Limited (supia), woutd be squarelg

applicable to the facts of the present case.

-t
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T.slnviewoftheabove,theissuestandsconclusivelysr:tt1ed'anditisnow

wellestablishedthatinterestisnotchargeableincasesilrvolvingIGSTlevied

under Section 3(7)

longer res integra.

8. In light of the judicial principles laid down by the Ho:r'ble Supreme Court

in M/s Kamlakshi Finance Corporatron Ltd ' reported at 1991 (55) E'L'T' 433

(S.C.), I am duty-bound to follow the binding precedents of '-he Hon'ble Supreme

CourtinM/sMahindra&MahindraLtd.(supra)andtheFton'bleBombayHigh

Court in M/ s A R Sulphonates Pvt: Ltd Notably' there' is no stay on the

operation of these judgments, nor have they been ovt:rruled as on date'

Accordingly, these rulings continue to hold the field and are binding on the

adjudicating authoritres,

g.Further,lhndtl-rattheorderd'aled'28'7'2OO3oftheHon'bleSupreme

Court in the case of M/s Mahindra & Mahindra Ltd. ISiLP (Civil) Diary No'

i8824of2023)reportedat(2023)9Centax361(SC)ist]relawofthelandin

terms of the provisions of Article

following reasons:

14 1 of the Constitution of India for the

The SLP ftled by the departmerlt was dismissed by -he Honbie Supreme

Court by giving reasons and as such the same was a speaking order' This

positionhasbeenclarifiedvidelnstructionF.No.'|.7611|412o|5-Cx.8A

dated 9-2-2016 of which the relevant text is reproduced under:

" If the SLP is dismlssed at the st staae bu speakinq a

reosoned orde there i-s still no merger but rule of iudiciat

dlbcioline and declaratio n. of lou.t under Art'cle 14 1 of the

Constitutton uill apolu. The order of Suprenre Court u-tould

meon that it has declartzd the lanu and in thc''t light the case

tuos consiciered not fit for grant of leaue '"

b)Theabovepositionoflawhasalsobcenlaiddowninthecaseofcaseof

Kunhayammed V/s State of Kr:rala reported at 2O(tt (129) ELT 1 1 (SC)

wherein it has becn held as under:

If the order refusing leaue to appeal is a speaking order, i'e'

giues reasons for refusing the grant of leaue then the order

has tu.to tmplications. Fir.stlu ' the statement of ''au-t contained in

the order is a declaration of law bu the Supre me Court utithin

the meanina of Articte 141 of the Cons titution. Secondlg, other

of the Customs Tariff Act. Accordingly, the matter is no

a)

than the ci e claration of Lctw, tt-thateuer i.s statea in the order are

the Jind-in(ts recorcled" bq the Supreme Court uhich tttould bind , .';',i.::

the partie.s thereto and also the court, tribunc L or autLToitA in. .

.,t 't .: '
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anA proceed"ings subsequent thereto by way of jud,iciaL

dbcipline, the Supreme Coun being the Apex Court of the

countrA.

c) The Review Petition Diary No. 4119s12023 filcd by the department agalnst

order dated 28.7.2023 was dismissed by the Hon'ble Supreme court vrde

order dated 9.4.2024

d) 'l'he order dated 28.7.2023 of the Honble Supreme Court is not ln

llmlnestands established from the very fact that the department had filed

Review Petition Diary No. 411951202:3 against the said order. If the order

dated 28.7.2023 was in Limine, no review petrtion could have been liled

against the said order in light of the Board,s Instructron F. No.

27 6 I I 14 / 20 15-CX.8A dated 9-2 2016.

10. Further, I find that the departmenl had rnvoked the statutory right of

appeal by virtue of the provisions of Section 13oE of the customs Act ancl as

such drsmissal of the appeal, whether by a speaking order or by a non-speaking

order. would attract the doctrine of mer65er. My views are supported by the

following case laws:

a) M/s Pernod Ricard India (P) Ltd. reported at 2OtO (256) ELT 161 (SC) wherein

the Honble Supreme Court has held as under:

In our opinion, once a statutora right of appeal is inuoked,, dlsmissal

of appeal by the Supreme Court, tuhether bg a speaking order or non-

speaking order, the doctine of merger does appLy, unlike in the case

of di.smissoL of special leaue to oppeal under Arttcle 136 of the

Constitution bg a non-speoking order.

24. In the present case, the aDDeljant preferred statutoru appeal

under Section 130E of the Act aqairst order of the Tribunol dated

25th March 2OO3 and, therefore. the dismissal of appeaL bu this

tl

mer

urt tho hb a flon-s eaki order u)os tn exerclse o a eLlate

diction LDherein the merits o the order im u ned utere su.L; cted

LCLA scrutin In our o LNLON in the instant case the doctrine

er u.tould be attracted and the appe\lant is estopped from
raising the i,ssue of applicability of Rute 6 in their cose

b) M/s CaryaireEquipments India Ltd. reported at 2005 (179) trLT 522 lAIl)

wheretn the Honble Allahabad High Court .:ras ruled as under:
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22. It maA be mentioned that dismLssat of an Stp tpitnout qiuiry

reasons does not amoun.t to merqer ol' the iudqrnent o.f the High Court

in the order o.f the Supreme Court v'.ide KunhaAammed u. State of



Kerala. 20O I (129 I E.L.T. 1l /SC = t2000) 6 SCC 359, HOweue LN

di.smissal of an rtooeal unde,r Section 35Llb) bu the
o1lr opLnlon

Supreme Court tuould omount to a merqe r euen if the Supreme Court

does not qiue reosons. Thb is becouse Article 136 of t4e Con.stihttion

is not a regular forum of appeal ot alt' h is a resiauary prouision

which entitles the Supreme Court to grant at its dkcretion Special

Leaue to Appeal from ang judgment, decree, order etc' of ang Court or

Tribunal in India. This is an exceptional proui,sion in the constitution

which enables the Supreme Court to interfere whereuer it feels that

injustice has been done but it is not an ordinary fon'm of appeal at

oll, In fact unless Leaue is granted bg the Suprerr''e Court under

Articte136nooppealisregistered.Article136isldiscretionarg

pouer in the Supreme Court an-d it does not confer a right of appeal

upon a party but merelg uests di-scretion in the Su.oreme Court to

interfere in exceptional cases ttide State of Bombag u' Rusy Mistry

and" Another, AIR tg6o SC 3gl, Munbipal Board u Mahendra' AIR

1982 SC 1293 etc.

23. Article 136 does not confer a right to appeal at all' It only

confers a right to apply for a Special Leaue to Appeal uide Bharat

Bank u. Its Emplogees, AIR 1950 SC SB If is for this reason that a

d-i-smissat of an SLP does not omount to 'merger of the order of the

High Court or the Tribunal uith the order of the Supreme Court The

Supreme Court can reject an SLP without euen going i;tto the meits of

tlte case e.g. if it belieues tha.t the matter is not so serious as to

require consideration bg the Supreme Court or for any other reasons'

other hand Secticn 3 51, prouides a rr:gulor forum of

appeal. Hence it' an appeat under Section 35L i.s dt smissed bA the

Supreme Cou rt, uhether bU qLULnq reasons or tuithou t aiuino reasons

in either case Tlrc doctrine of merqer LUiLI app lu and the iudament o-f

the Hiqlt Court or the Tnbuna'!. will merqe into the iudqment of the

Suprcme Courl. Hence in our opinion the judgment of the Supreme

Court dismissiryl the appeal against the order oJ the CEGAT i's

binding on us.

1 1. In view of the foregoing, I arn of the considered opinion that interest

cannot be levied in respect of IGST cayatrle under Sectio:r 3(7) of the Customs

Tariff Act, in the absenc<: of any cxp.ess statutory provisi'ln authorrzing such a

levy. Consequently, thc interest recovered rn the present case is without the

authority of law and tl-rerefore cannot be retained by the c.epartment; it is liable

to be refunded to the appellant. Accordingly, the impugned order rejecting the

y set aside.

24. On the

refund ciaim
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12' Accordingly, I set aside the impugne. order and allow the appear f,ed by
the appellant with consequential relief, if any, in accordance with law.

(AMIT
COMMISSIONtrR (APPtrALS)

CUSTOMS, AHMEDABAD.

Re tered st A.

F.N

To,

os. S/49- 14 1 /CUS/JMN/2025 -26
)L Dated -lO .O7 .2025

.2
j

1. M/s Arvind Ltd., Moti Bhoyan,
PO-Khatraj, Ta1-Kalol, Dist-GandLrinagar, Gujarat

2. N R Associates, F-503, Titanium City Centre,
100 ft Road, Anand Nagar, Ahmedabad - 380015

Copv to:

trAn Chief Commissioner of Custorn.s Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.
3. The Deputy Commissioner of Customs, Customs House, pipavav
4. Guard File
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