
YET{ qrg$ +,r {T qtqr, ftrr gtr, q{Tff{r<
frqr {6 Tfi , qrm t+{r tff t flE +, qrcr$<t, c-il{rsrc 3 80 0 09

Sqqrc (079) 2754 46 SO t-tr (OzS) 2754 23 43
OFFICE OT'THE PRINCIPAL COMMISSIONER OF CUSTOMS, AHMEDABN)

CUSTOMS HOUSE, NEAR ALL INDIA RADIO, NAVRANGPURA, AHMEDABAD 38OOO9
PHoNE : lo79l 2754 46 30 FAX l079l 2754 23 43

R-<fue crs-ftsrtrEr(r / By spEED posr A.D.

DrN- 2024077 1MNOOOO999EB1

vrtrr ft antreT oate of Order
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:O3.O7.2024

Arn rrftt/ Passed by:- fu S*o qqf, rum qrgr
Shiv Kumar Sharma, Principal Commissioner

q<ur?rrdwr:

l.Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-25-2O24-25 dated
O3.O7,2024 in the case of M/s. Astron International Pvt. Ltd, Block No. 989,
Village-Berna, Ta-Himatnagar, Dist- Sabarkantha-383OO1.

Rq qFsFr) +1 a-6 rft ffi vrft t, Tt qfurd eqtrT * ftq ft : qf;s e-{r+ ff s-rf,r t r

1 . This copy is granted free of charge for private use of the person(s) to whom it is
sent

2. rs 3{AsI + BttW +S ft qftr, aq B{Art ft Trfr t fi+ qe il ftfi fi-qr sF5, s;.rr{ sJ.6 rrd

i-{rr( 3Tffiq qqrld-+"@r, ir{c-{r+m fts * rs qr?qr h E-ca erfi-{ 4r q+,m ir erfl-c {6rq-m

tfuefr<, ftqrUe,, sirrE{6q-{+{16'(sTffi'q'.qrqrfltrfirur, Eq-ftrtftq, qgrrfirq-{, ffirrr
rm ge * +q t, ffi rr< q-{R, 3rqrcdr, 3rilil{r<-3 80 oo4 +l qq}E-d df,r qrQqr

2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Excise ald Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The apped must be
addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

3. sff sr+q s-Fc ri. ff.q.3 t <rfud ff ql* qrftrrr r{rw ff{r el"d (3rfffl ftzrrr+f,t, 1982 t
fi-qq s * w ftTq (2) t frfrffg' qfut rro 6<rerr frg qrqtr rtr arftq +l qrr q'ffi t TiFfa
frqr qrq dqr frq qt{r +'G-6d Brftq ff ,Tt il, Tc-f,f ff rilff fr vfui +iq-r 4i -- (T;rt i EE i
s-q q6 nft TflFrd ilff qGCtr sTfi-{ t sEifu'd cf <rdr?-q ft qrr cffi t qnft-d fr;r, sri
srGSr

1
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3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specil-red in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It sha-11 be
filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be certified copy). All
supporting documents of the appeal should be forwarded in quadruplicate.

a ffiq ffi 6dt rr B-fl'q ca erftm * 3rur qnftq t, qr< vffit t <rfuq ft erqnft aqr sst qrrr

ftq Bn?er + frt-a qfr{ ft r$ A, sqft rft sd-+t 0 qftqt Tiq'{rc ft qErft 1s+i t w t sq q+

cqrFrf,cfril{Dt

4. The Appeal including the statement of facts and the grounds of appea-l sha.ll be

hled in quadruplicate and shall be accompanied by arr equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

5. :rftq 6r yqa 3{ffir 3rq-ar ffi t ttfi \ra E} dftlt n,+ ffnff e6 ir++r G-c-r-r + Bfl 3rfrq h s.r(rt
* rcs qffi il 3ir,fr i-fl? Eilqr qrGq G tfr ilrsil m frqr$-r< rqifr-( 6.;n qGqr

5. The form of appeal shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without arry argument or
narrative ald such grounds should be numbered consecutively

o ifrq ftqr 11"+ ar&ftqc, t 902 ff erra t zs E * sq-q-+rt + iltilid frerfftd fi-q fus erm q< fis
ftrt t, +a + ffi ft trflc-t( *+ # enqr t ;qrqtfu+tor ff ft6 h qarq-fi tfuqR * rrc r{
bft-< qirr gE * sftq e-{r fi qr\',ft d-qr s-{ ctr qrw erfto * crr * qpr dqr fr'tn qr('.nr

6. The prescribed fee under the provisions of Section l29A of the Customs Act,l962
shall be paid through a crossed demand draft, in favour of the' Assistant Registrar
of the Bench of the Tribunal, of a branch of any Nationalized Bank located at the
place where the Bench is situated and the demaad draJt shall be attached to the
form of appeal.

7. fi 3{Aer + fr'G-d ffcr cJc6, silnE rJq \ra i-{it,'r qffiq qr{rfudwT t llq, h 7.5% q{r {-+
3rqqT 11.6q4 E(Er{r+rE-+r< t irq-ErS{:fl-{r {il sftq EGTTT } mit fr<I< { er+r r+-<'nq-G
erftqffqrqrd-ftlr

7. An appeal against this order shal1 lie before the Tribunal on paJ.ment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty aLone is in dispute".

8. .qrqrFrq eJq erfuftn'+, 1870 h 3iil{td fruffl-d' frq a-gvr< +itr* ftt {rq 3{AsI fi eft trr sq{s
;+r+re-a ry+ E+a e-m il+r qGqr

8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No. VIII/ 10-23/Pr.Commr/Oe'A/2O2O-21 dated 28.03.2021
issued by the Commissioner, Customs, Ahmedabad to: (1) M/s. Astron International
Pvt Ltd, Block No, 989, Village-Berna, Ta-Himatnagar, Dist- Sabarkantha-383001
(Registered office at Block-C, 309, 3'd Floor, Supath II Complex, Vadaj, Ahmedabad-
380013) and (2)Shri Upesh H. Thakkar, Director of M/s. Astron International h/t Ltd
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Brief facts of the case:

M/s. Astroa Iateraatlonal k Ltd, Block No. 989, Village-Berna, Tal-
Himatnagar, Dist- Sabarkantha-383OO1 having registered office at Block-C, 309, 3.d

Floor, Supath II Complex, Vadaj, Ahmedabad-380013 (IEC No. 0811018041) [ 'M/s.
Astron' or the Noticee' for short] imported goods declaring them as "Ground
Colemanite BzOs 4Oo/o Natural Boron Ore" by classifying them under Chapter Tariff
Heading No.25280090 of the Customs Tariff Act, 1975 and by availing exemption from
payment of Basic Customs Duty as per Sr.No.113 of Customs Notification No.
12 /2OL2-Cus dated 17.03.2012 as amended arrd Sr.No. 130 of Customs Notihcation
No.50/2017 dated 30.O6.2017 for the period from 18.03.20I6 to 30.06.2017 and
07.O7 .2O77 to 29.72.2O2O, respectively.

2. Based on an intelligence which indicated that some importers a-re importing
Ground Colemanite 4Oo/o BzOs classifying it under Chapter Tariff Heading
No.25280090 and by wrongly claiming exemption under Sr.No.130 of Notification
No.50/2017-Cus dated 30.06.2017 and by mis-declaring the product as Natura.l
Boron Ore as exemption is available only to Boron Ore under said notification,
necessary details were verified from ICES regarding import of said item and a-longwith
other consignments, it was found that three consignments imported under Bills of
Entry Nos. 6455984 dated 13.01.2020, No. 6456285 dated 13.01.2020 artd
No.6546419 dated 2O.01.2020 by M/s.Astron were under process for clearance from
CFS-Seabird, Hazira. Accordingly, the Deputy Commissioner, Adani Hazira Port,
Hazira, was requested to put the consignments declared under Bills of Entry
Nos.6455984 dated 13.01.2020, No.6456285 dated 13.O1.2O2O and No.6546419 dated
20.Ol.2O2O, on hold, for drawal of sample arrd further investigation.

3. T?re olEcers of SIIB, Customs, Surat visited CFS-Seabird, Seabird Marine
Services Pvt Ltd, Hazira, Surat on 22.O1.2O2O ald it was noticed that the CHA,
namely, M/s Steadfast Impexp Iiled said Bills of Entry Nos. 6455984 dated
13.01.2020; 6456285 dated 13.01.2020 ar,d 6546419 dated 20.O1.2O2O, on behall of
M/s. Astron, in respect of eighteen containers of Ground Colemanite 4Oo/o BzOt.
Therefore, representative sampies were drawn under Panchnama dated 22.01 .2O2O in
the presence of two independent panchas, Shri Milind Mukadam, Dy. Ma,nager, CFS-
Seabird, Hazira and Shri Hardik R Raj, H-Card Holder of M/s Steadfast Impexp from
one of the containers bearing No. MSKU7361253 of Bill of Entry No. 6456285 dated
13.01.2020. The sample drawn was sent to CRCL, Vadodara vide Test Memo No.

04 /2O19-2O dtd.24.07.2020 to ascertain following parameters to confirm whether the
goods declared is Boron Ore or otherwise.

li) uhether the sample is of goods whtch are found nafitrally on earth or is
processed,

(ii) What i,s the nature & compositbn of the goods and uhether tleir percentage is
the same in which theg occur naturally on earth or at the tim.e of extractton

from earth,
(iii) Whether the goods are processed using calcinatton or eniched./ concentrated

bg usitrg any other method and
(iv) Whether the good.s are in cntshed/ ground form, ie deriued from natural form.

4, The Test report dated 06.02.2020 of sample submitted under Test Memo No.
04l2O79-2O dated 24.01.2020 in respect of sample drawn under panchnama dated
22.O1.2O2O, was received from CRCL, Vadodara, which is reproduced here-under:

"The sample i.s in the fonn of off white powder. It i.s moinlg composed of oxi.des of
Boron & Calcium alongwith siLbeous matter.
BzOs content = 41.2ok by wt.
Cao antent = 24.7 Vo by wt.
loss on drying at 105 degree Celsius : O.79 Vo bg u.tt.
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,Loss on tgnitton at 90O degree Celsius = 26.00/o bg u-.tt

Aboue analytical findings reueal that it is processed. borate mlneral
lcolemanite)",

5. From the above test report, it was noticed that the goods imported under said
Bill of Entry is processed Borate Minera-l Colemanite and M/s.Astron appeared to have
wrongly cla.imed the benefit of Sr.No. 130 of Notilicatiori No.50/2017-Cus dated
30.06.2017, with an intention to evade the Customs dut5z in respect of the consignment
declared under Bills of Entry Nos.6455984 dated 13.01.2020, No.6456285 dated
13.O1.2O2O and No.6546419 dated 2O.Ol.2O2O. Therefore, the goods imported under
above Bills of Entry, totally weighin g 4,32,OOO Kgs, having assessable va-lue of Rs

1,49,26,464/- were seized under panchnama dated 1O.O2.2O2O under Section 110(1) of
the Customs Act, 1962 under the reasonable belief that they were Lable to confiscation
under Section 111(m) of the Customs Act, 1962. On the request of M/s.Astron, the
seized goods were released provisionally by the competent authority, under provisions
of Section 110A ofthe Customs Act, 1962.

6. M/s.Astron did not agree with the test report given by the CRCL, Vadodara,
and requested the Joint Commissioner of Customs for re-testing the sample at CRCL,

New Delhi. Accordingly, on approval of the Joint Commissioner of Customs, another
set sample was sent to Central Revenue Control Laboratory, New Delhi vide Test Memo
No 16/2019-20 dated 02.03.2020 with the following test queries/ parameters:

(i) whether the sample b in the form in u-thith theg are found naturallg on earth
i. e. Natural Colemanite,

(it) What is the nature & composition of the goods and uhether their percentoge is

the same in u.thich theg occur natttrallg on earth or at tlTe ttme of ertraction

from the earth,
(tii) Whether the goods are in crushed/ grinded form, ie deiued from natural form,
(iv) Whether the goods are processed using cabination or enrbhed/ concentrated

bg using ang other method,
(v) Whether the goods were processed usaq ang other phgsical or chembal

process and
(vi) If, processing tf ang done, uhether the goods can still be defined as 'Ore'.

7. The Joint Director, CRCL, New Delhi, vide letter F.No.25-Cus/C-46/2O19-2O
dated 04.06.2020 submitted Re-Test report in respect of above mentioned Test Memo,
which is reproduced hereunder:

"The sample is in the fonn of u.thite powder. It b mainlg composed of borates of
calcium, alonguith slliceous matter and otller associated impurtties like silba, iron, etc.

It is hauing follouing properties:
1. % Moisrure (1O5 degree C) by TGA =O.72
2. % Loss on rgnition at (9OO degree C) bg TGA = 24.85
3. % BzOs (Drg Basis) = 38.06
4. o/o Acid insolubLe = 4.55
5. XRD Pattem =Concordant with Mineral Cobmanite
On the basis of the test carried out lrcre and auaila.ble technbal literature, the

sample Ls Mineral Colemanite, a Natural Calcium Borate (Commonlg knoun as Boron

Ore)."

8, The Joint Commissioner, SIIB, Customs, Surat, vide letter F.No.VIII/14-01/
SIIB/Boron Ore/Raj Borax/19-20 dated 16.06.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi, to send a detailed report covering all the points
of test memo as the re-test report received from CRCL New Delhi for all similar cases

do not cover all queries/ questionnaires given in the Test memo. In response to the
said letter, the Joint Director, CRCL, New Delhi vide letter F.No.2S-Cus/C-40-
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47 /2O19-2O dated 24.06.2020 submitted point wise reply, which is reproduced as

under:

"Point [,nAW) sample b colemanite, a Natural CaLcium Borate (Commonlg
knoutn as Boron Ore)

Point (Lil) The sample b in powder form (Crushed/ Ginded)
Point (M) The sample b not calcined
Point (V) The sample is in the Jorm of Colemantte Mineral"

9, The Joint Commissioner, SIIB, Customs, Surat, vide letter F.No.VIII/ 14-01/
SIIB/Boron Ore/Raj Borax/19-20 dated 01.07.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi to clarify whether the sample was Boron Ore or
Boron Ore Concentrate a-nd what was the process through which the sample was
enriched/concentrated with following queries/questionnaires:-

Remarks

Since, the test report was not clear as to
whether the sermple was Ore t rre

Concentrates the classrfication of the
product under Custom Tariff could not I

be decided

The website of Etimaden(supplier of
imported goods) mentioned that BzO:
contents of the Colemalite Ore mined
ate 27o/o to 32%o whereas the technical
data sheet of Ground Colemanite shows
the BzOs content as 4Oo/o. Thus, there
must be any process involved by which
the concentration of the product was
increased from 27 -32%o to 40%, i.e. it
appears that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of technical
data sheet and print out talen from
website are enclosed.

9,1 In response to the above letter, the Joint Director, CRCL, New Delhi vide letter
F. No. 25-Cus /C-4O-47 /2O19-2O dated O8.O7.2O2O has sent the para-wise reply,
which is reproduced as under-

Since, the test report was not
clea.r as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

Natural Borates and
Concentrates thereof
(whether or not
caicined) was mentioned
in Custom Tariff. The
sample is a Natural
Cerlcium Borate, Mineral
Colemanite- a Natural
Ca.lcium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.

Points raised in the
T€st Memo

Details
mentioned in
Test Reports

Whether the samples
were in form in which
they are found
naturally on earth

Point I The sample is
commonly
known as
Boron Ore.

Point IV
Whether the
are processed
calcination
enriched/
concentrated
using ar,y
method

goods
using

or

by
other

Samples are
not calcined

Pointe ralsed by you Remarks as per your letter Comments

Whether the samples
were in the form in
which they are found
naturally on earth
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Whether the
are processed
calcination
enriched/
concentrated
using any
method

goods
using

or

by
other

The website of
Etimaden(supplier of imported
goods) mentioned that BzOe

contents of the Colemanite Ore
mined are 27o/o to 32o/o whereas
the technical data sheet of
Ground Colemanite shows the
B2O3 content as 407o. Thus,
there must be any process
involved by which the
concentration of the product
was increased from 27 -32o/o to
4OVo, i.e. it appears that the
product is enriched in
concentrator plalt to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website are
enclosed.

9.2 From the above and test report received from CRCL, Vadodara and
CRCL, New Delhi, it is found that the test report provided by CRCL, Vadodara in
respect of sample of Ground Colemanite imponed by M/s.Astron conlirmed that
Ground Colemanite is processed Borate Mineral Colemanite and found in powder form
having BzO: content as 4I.60/o by weight. The re-test report provided by CRCL, Delhi
also confirmed the form of sample as powder which was crushed ald grinded,
however, failed to comment on details of processes undertaken.
10. The various material and literature available ofl the website especially of
M/s.Etimaden, Turkey [producer of Ground Colemanite] in respect of Boron Ore,

Colemanite, Ground Colemanite, Ore and Ore Concentrates have been analysed and
outcome is discussed hereunder:

1o.l.l The study of the details available on the oflicial websitr: of M/s.Etimaden,
Turkey (http:/ /www.Etlmaden.sov.trlen) in respect of mining of colemalite, process

undertaken and sales, etc. was undertaken artd it was noticed that M/s.Etimaden
was selling their products by categorizing under two heads namely Refined Product
and Final Product. Ground Colemanite is one of the products Isted under Refined
Products. The Product Technical Data Sheet of Ground Colemanite was also found
avarlable on their website which was downloaded ald scanned imelge of relevant pages

are reproduced here-under for analysis:

lmage No: I

The sample
refererrce are
undergone any
of ca-lcination.
Laboratory.
comment on the
starting material and
pIeceCC__uEC9IreIe. It
ca.rr give the final va.lue

of o/o BzOz.

Cannot

under
not

process
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Di-Calcium Hexaborate pentahydrate

[2Ca0.3 B.03.5 H?0]

CAS Number: 1318-33-8

Technlcal Gredel Powder

Packaging:1000 kg, 2000 k9

[wlth or wlthout palletJ
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General lnformation:

\I^DE IN TURKITE 'lColemanite is the most commonly available boron
mineral. lts 8203 content ls 40t0,50%. lt dlssolves
slowly in water and rapidly in acldlc medlum.

The ore is Enriched in concentrator plEnt to obtaln
concentrated product, The concentratBd product is
passed through crushing and grinding processes
respectlvely to obteln mllled product. lt is then packaged in a

packaging unlt and ready for sale.

Usage and Beneflts:

Elass and ceremlcs: lt ls used as an agent to low8r the fusing point
end to lncreasB reslstance agalnst th8rmal shocks and ths thermal
expanslon coelflclent ln gless paoductlon. FurthBrmor8, it ls used in
ceramic and enamel qlaze formulatlons, Ouo to th6 fuslng temperatur
being close to those of the other components ln tho blend, lt provides

Ill
'I

\
,,,1

I

i

c

,

a

I L)l

Fot mor! rnlormation,
Iathnology 0svelopmrnr 0apartment
tYs fFM.Erl-oo I7 /a3lslaor,t.oz

R?Y 20&/01
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sr.Dlc sl,ucluro. homogo.oout lullnq and rovl, ssqrlgatlon'

C.lomnn,tc l! ntro usctl tor rho ptoduallon ol9l... 
'lb,,. 

ltE'tllo gradg

srnco sorr rm ls not do.lrdd ln lho productlon ol t6rrlt' q'sdo gl..t
rrb s lr.,ic nclrl nnd coromdoltE nro p.ol6r!d otar othor boron

lha .olarnin ro used lor rhl5 purposo:

0.c,.nspr tho 6rrruro tusl6q r.hFerrrurs.
Ef.hl.s rolv viscosltV rt lusl6E tempcrtturo
Prryents c.t3t6lllr6tlon,
llns posltlw etfscrs on rh6 phYslcel .nd chomlcsl propBrtl!3 ol thet_

c)

Mol. lurgy: Oue to lrs n.tu.6 ol sc(ng esi 3orvent tor almoa! allm6tal
o\ides, it ls usod as flux ln th6 motEllurgy lndustry. In lhE qold rellhsrY
indusrry. on lho othor hand.lt is ussd ln rh€ slag lormule to dlssovs

Morhe. a.€a ol uss lor rha boron products 13 rh6 addlrlon ol
colehan(e (o pokdsrad slrg h iho kon-stssl lnduEt.y tn ordar ro
obteln slag slrh s glrssy, compact ltructur6, Steg whtch 13 lormod tn
rhe radls m€rEllurgy and whtch bocomas powdersd .ft€r coolng cEn
c.uie problems h terms o, h.ndllng, storlng; can b9 h.rmtut to th6
environmenr end 16€d ro lddhtonEt costr lor tho buslna$, as tt does
nor hava much wattlng and compecrlng propsilsr, AddltJon of
colehanire ro the ladl6 turnsce durtnq steet productton provjdB E
compact srruclure to slag and thtt probtEm ts r6duc.d, The usa ol
colerhanite in th6 kon-ste6l lndustry Is becomlng wtdrspreed, tn ths
ladle merarrurgr, about l0-30 k9 steE ts ro.mcd per 6 ton of lreet. tt i3
esrlmered that 30 milllon tons ol powderad ladt6 sleg lt tormed
globElly on 6vere96

C-J

Fartlllror: Eecaus€ oflrs low Sotubllhy, ground Cotsmsnit€ ts protOfl€cl
in fe,tilizers produc6d ror s6ndy solls ln ,u l116r lndustry.

ttlscotlsnoous: cround colsmonha ls stio u3Bd ln the ctetergEnt End
cosmotic {ndustrt6s, Sorlc o.td ls produc6d try tla ras_ctton oicolemanits Bnd sullurlc scld

^^rr 
y.h.k! i rs S.,d [,r c.ib.r^n. t

r. r/r 060lo trllr r.tb.!n' 
^ir.M^ 

/ toeitY
r.r .q3r?l 2.. ?o0o t.r'so{tl2l 2i.ioro

lmage No;3

solurlo^ vr!co.try value.:

Ch€nlcslCont.ntl
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"The Ore is enrbhed in concentrotor plant to obtain concentrated product. The

Ground Concentrated prod.uct rb passed through crushing and ginding processes
respectiuelg to obtain milLed product. It b then packaged in a packaging unit and ready

for sale"

10.1,3 Thus, from the details available on Website of Etlmaden and
discussed above, it was apparent that Ground Colemalite was a concentrated product
of Colemanite which contains BzOs 40+7- 0.50% and produced by enrichment of
Colemanite in Concentrator Plant. Thereafter, such Ground Concentrated product was
passed through crushing ald grinding processes respectively to obtain milled product
and then packaged in a packaging unit, which became ready for sa1e.

10.1.4 The Boron Element arrd its major Boron Minerals, availability in Turkey
and it's uses have been described in detail on the website of Etimaden which
described that Boron minerals were nafura-l compounds containing Boron oxide in
different proporlions. The most important Boron minerals in commercial terms were
TincaJ, Colemanite, Kernite, Ulexite, Pandermite, Boracite, Szaybelite and
Hydroboracite. Ttre main Boron minerals transformed by Etimaden were Tincal,
Colemanite ard Ulexite.

10.1.5 Boron minerals were made valuable by Etimaden using vanous
mining methods and enriched by physical processes and converted into concentrated
Boron products. Subsequently, by refining and by transforming into highly efficient,
profitable and sustainable Boron products, it is used in maly fields of industry
especially in glass, ceramics, agriculture, detergent ald cleaning industries, etc.
Etlmaden has currently 17 relined Boron products in its product portfolio. Primary
refined Boron products are; Dtibor-48, Borax Decahydrate, Boric Acid, Etidot-67,
Etibor-68 (Anhydrous Borax), Zinc Borate, Borax Pentahydrate, Boron Oxide, Ground
Colemanite and Ground U1exite. The most abundant Boron minerals in Turkey in
terms of reserve are Tinca-l and Colemanite. ln the facilities in 4 Works Directorates
under Etimaden, mainly Borax Pentahydrate, Borax Decahydrate, Boric Acid, Etidot-
67, Boron Oxide, Zinc Borate, Calcine Tincal, Anhydrous Borax, Ground Colemanite
and Ground Ulexite are produced and supplied to domestic and international markets.

10,1.6 Etimaden also discussed in detail the availability, production,
quality and uses of Colemalite in their website which shows that Colemzrnite are
found in Emet, Bigadig and Kestelek deposits in Turkey, is mined by the experts of
Etimadea and goes through the processes of enrichment grinding in hi-tech
concentrator facilities. After getting transformed into qua.lity, sustained and innovative
products by the experts of Etlmaden, Colemanite was used in many sectors.
Colemanite (2CaO.3BzO:.5H2O), which is a minera.l-rich type of boron, was
crystallized in mono clinica.l system. According to the Mohs Hardness Scale, its
hardness is 4-4,5 and its specific weight is 2.42 gr lcm. The BzO: content of the
Colemanite ore mined from open quarry is between ok27 -o/o32. For the purpose of
illustration, the scalned image of page containing such detail is reproduced as under:
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10.1.2 On going through the detai.ls and General Information available in
scanned Image No 1, it was noticed that the details were in respect of Ground
Colemanite and the Chemica.l Name of Ground Colemanite is Di-Calcium Hexaborate
Pentahydrate and chemical formula is 2CaO.3BzO:.5H2O. Technical Grade is Powder

and sold in packaging of 1000 Kg and 2000 Kg (with or without pa11et). The content of
BzOg is 40+/_ 0.50%. Further, M/s.Etlmadea also discussed regarding concentration
of Colemanite Ore under Genera.l Information which is reproduced below:
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LO.2 Thus, from details available on website of Etimadea in respect of mining of
Colemanite and production of Ground Colemanite, it was very clear that:

3. Boron minerals i.e. Colemanite a-re made usable ald valuable by Etimaden
by using va:-ious mining methods and enriched by physical processes and
converted into concentrated Boron products.

4. Mined Colemanite goes through the processes of enrichrnent grinding in hi-
tech concentrator facilities available with EtltnadeD and concentrated
Colemanite is produced. By this process, the mined Colemanite Ore having
B2O3 ranging between 27o/o-32o/o has been enhanced to Colemanite Ore
Concentrate whrch was sold as Ground Colemanite having BzOe 40%.
Ground Colemanite is a concentrated product of Colenlanite, produced by
enrichment in Concentrator Plant.

5. Thereafter such Ground Concentrated product was passed through
crushing and grinding processes respectively, to obtain Ground Colemanite.
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1. Colemanite was one of most important Boron minerals in commercial terms
which are found in Emet, Bigadig and Kestelek deposits of Turkey and
mined by Etimaden,

2. The B2O3 content of the Colemanite ore mined from open quarq/ was
between 27o/o-32o/o, However, the line "B2O3 content of the Colernalite Ore
mined from open quarry was between o/o27-o/o32'has been deleted and the
remaining other details are sarne on their website after initiation of inquiry
by lndian Customs.

Yt
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6. Ground Colemanite is sold in Powder form, in packaging of 1000 Kg and
2O00 Kg.

7. Ground Colemanite is used in many fields of industry especially in glass,
ceramics, agriculture, detergent and cleaning industries, etc

11. Discussion on Ore and Ore Concentrates: Various literatures available on
the website in respect of Ore and Ore Concentrates have been studied and some of
them are discussed here-under:

11.1 Definition of Ore as per Petrology ofDepoBits:
Ore: a meta.lliferous mineral, or aggregate, mixed with gangue that can be

mined for a profit -

11.2 Delinition of Ore as per Wiklpedla:
Ore is natura.l rock or sediment that contains one or more valuable minerals,

typica-lly metals that cal be mined, treated and sold at a profit. Ore is extracted from
the earth through mining and treated or refined, often via smelting, to extract the
valuable meta.ls or minerals.

nition of Ore as r w
a naturally occurring mineral containing a valuable constituent (such as

metal) for which it is mined and worked.
a source from which valuable matter is extracted.

efinition of Ore as per Dictionarv.Com
l. a metal-bearing minera.l or rock, or a native metal, that can be mined at a

profit.
2, a mineral or natural product senring as a source of some nonmetallic

substance, as sulfur.

1 1,5 Delinition of Ore as per Encyclopedia Britanica:
a natural aggregation of one or more minerals that can be mined, processed,

and sold at a profit. An older definition restricted the usage of the word Ore to
meta.llic mineral deposits, but the term has expanded in some instances to include
non-metallics

Ore Concetrtrate, dressed Ore or simply Cotrcentrate is the product generally
produced by metal ore mines. The raw Ore is usually ground finely in
various comminution operations and gangue (waste) is removed, thus concentrating
the metal component.

12. The terms Ores and Concentrates have been defined in the Explanatory
Notes of Chapter 26 of tl:e HSN which defrned that the term 'Ore' applies to
metalliferous minera-ls associated with the substalces in which they occur ald with
which they are extracted from the mine; it also applies to native meta.ls in their gangue
(e.g. meta-lliferous sands"). The term 'Concentrates' applies to ores which have had
part or all of the foreign matter removed by special treatments, either because such
foreign matter might hamper subsequent metallurgica.l operations or wrth a view to
economica-l transport".

3
l.

)

11.4 D
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Gangue: associated minera.ls in ore deposit that have little or no va.lue.

11.5 Defrnition of Ore Concentrate as per Wikipedia:



l2,l The definitions of Ore and Ore Concentrate discussed above shows that the
term "Ore" is a naturally occurring raw and native mineral which is produced by
mines and contains various foreign material arrd impurities. Ore is extracted from the
earth through mining and treated or refined to extract tJ:e valuable meta.ls or
minerals. The "Ore Concentrate" is dressed ore obtained by passing through the
physical or physic-chemica.l operation viz cleaning, washing, drying, separation,
crushing, grinding, etc. Natural Ore which is extracted from the nlines though might
have predominance of a particular minera.l but do not consist of aly particular
mineral alone. It is a naturally occurring raw and native minera-l rvhich are produced
by mines and contain various foreign material, impurities and other substances ald
not suitable for further operations. Ore is extracted from the earth
through mining ald treated or refined to extract the valuable metals or minerals. The
"Concentrate" is the form of Ores from which part or all of the fcrreign matters have
been removed and obtained by passing through the physical or physic-chemical
operation viz clea;ring, washing, drying, separation, crushing, grinding, etc. Therefore,
it appeared that Natural Ore consisted of various minerals and other minera1s and
substances and as such, it cannot be directly used for any further manufacturing.
Whereas Concentrate is the form, from which part or all of the foreign matters have
been removed.

13. From the data avarlable in EDI system of Customs, it was noticed that M/s.
Astron was importing Ground Colemanite, BzOs 4Oo/0, Natural Boron Ore from United
Arab Emirates, supplied by M/s, Asien Agro Chemlcal Corporation by classifying the
same under Chapter Tariff Heading No.25280090 of the Customs Ta-riff Act, 1975 and
they have availed exemption from payment of Basic Customs Duty as per Sr.No.130 of
Customs Notification No.50/2017 dated 30.06.2017 by declaring Ground Colemanite,
B2O3 4ooh as Boron Ore and before this notification, they were avarHng exemption from
payment of Basic Customs duty as per Sr.No.113 of Customs Notification
No.72/2O12-Cus dated 77.O3.2072 as amended vide Notification No.28/201S-Cus
dated 30.04.2015. The details of Ground Colemanite, BzOs 4Oo/o, Natural Boron Ore,
imported by M/s. Astron and cleared under jurisdiction of the Customs
Commissionerate of Ahmedabad from March, 2016 has been prepared and attached as
Annexure-A/ 1, Al2, A/3, A/4, A/5 and A/6 for Finaacial year 2015-16, 2076-77,
2017-r8,2018-79,2O19-2O & 2O2O-21 lup to 29.12.20201 respectively to the Show
Cause Notice.

14. From the data available in EDI system of Customs, it was noticed that M/s.
Astron classihed Ground Colemanite (BzOs 4Oo/ol Natural Boron Ore as "OtherED
under Chapter Tariff Heading No.25280090 of the Customs Tariff Act, 1975. The
Chapter Tariff Heading No.25280090 of the Customs Tariff Act, 1975 under which
M/s.Astron declared the goods i.e. "Ground Colemanite lBzOs 4Oo/ol Natural Boron
Ore" is reproduced as under:-

Uftit
Rdte
of

dutg
2528

Natural borates and concefltrates thereof (Whether or
not calcined), but not including borates separaterl from
natural brine; natural boric acid containing not more
than 85 o/o of H3 BO3 ca.lculated on the dry weight
Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG 7Oo/o

Chapter
Head,

Descrlptlon

NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLLJDING
BORATES PREPARED FROM NATURAL BRINE;
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

2 5280010
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25280020 Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

KG lOo/o

25280030 Natural calcium borates and concentrates thereof
(whether or not calcined)

KG 1.O%

25280090 Others KG

15. A statement of Shri Upesh H. Thakkar, Director of M/s.Astron International
Private Limited, which was recorded on O2.11.2O2O, by the Superintendent of
Customs (SIIB), Surat, is reproduced as under:-

Question No.l: P1ease explain in detail, the business activity of M/s.Astron
International Pvt. Ltd.?
Anawer: M/s.Astron International Pvt. Ltd. is engaged in trading of ceramic raw
materials out of which our main trading item is Ground Colema-nite and Zircon, and
both of our products of trading is being imported only.

Question No, 02 Please give the details of Ground Colemanite imported since April,
2015 and details of the ports of import.
Answer:- We have regularly imported Cround Colemanite since 2015 mostly from
Navasheva or Adani port, Hazira. However details of our import would be supplied to
your oflice in few days. The details of such import a-re also available in your EDI
System. I further state that we imported Ground Colemanite BzOz 4Oo/o of
M/s.Etimaden, Ttrrkey by declaring it as "Ground Colemanite, B2O3 40%, Natural
Boron Ore" as declared in all import documents of our supplier M/s Asian Agro
Chemicals Corporations, U.A.E. since April 2015 and I further state that all the
consignments of Ground Colemanite imported since 2015 are similar in al1 respect.

Queetion No. O3:-Please state how Ground Colemanite is used?
A[swer:- Main use of Ground Colemanite is in Ceramic Industry for manufacture of
Ceramic Glaze Mixture commonly known as Frit and a-11 of our purchasers of Ground
Colemnite are such malufacturers. In both cases Ground Colemanite are used as
such, without any processing. Our prime customers of Ground Colemanite are M/s
Shrinath Ceramic Industries, Jambusar and M/s Spire Cera-frit Pvt. Ltd., Hasot are
our main customers and our group company also.

Question No,O4: Please give under which CTH you are declaring under Customs for
paJ.ment of Customs duty.
Answer : We are declaring Ground Colemanite, B2O3 4Oo/o, Natural Boron Ore under
2528OO9O and are availing exemption from payment of Basic Customs duty as Sr. 130
of Customs Notification No. 50/2017 dated 30.O6.20i7 by considering Ground
Colemanite, B2O3 4oo/o as Boron Ore ald before this we were availing exemption from
payment of Basic Customs duty as Sr. 1i3 of Customs Notification No. 12/2012-Cus
dated 17.03.2012 as amended vide Notification No 28/201S-Cus dated 30.04.2015.

Question No. 05: Please go through CTH 25280090 of Customs Tariff Act which is
reproduced as under:-

Ra.te
Descrlption Unit of

Natural borates arrd concentrates thereof (Whether or
not calcined), but not including borates separated lrom

dutg

Chapter
Head

2528 NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE:
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

252800
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natural brine; natural boric acid containing not more
than 85 %o of H3 BO3 calculated on the dry weight

2 52800 r O Natural Sodium Borates and Concentrates Thereof
{Whether or not Ca.lcined)

25280020 Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

i 25280030
I

Natural calcium borates and concentrates thereof
(whether or not calcined)

2s2aoo90 Others

As stated above, you have declared Ground Colemanite under CTH 25280090
and as the Ground Colemanite imported by you is a form of Calcium Borate, it is
correctly classifiable under CTH 25280030 instead of under 25280090. Please offer
you r comments.
Ansrrer:- [ have gone through the CTH 2528 of Customs Tariff .A.ct, reproduced as
above. I have no idea why it is being classified under CTH 2528OO9O instead of
25280030 as we are not technical persons. It is being classified so because our
supplier claims as per their a.l1 documents that Ground Colemalite, B2O3 4Oo/o,

Natural Boron Ore is to be classified under CTH 25280090 ald we are simply
classifying under the same heading since long.

Queetion No.O6:- Please state what is definition of 'Ore'. Whether Ore can be used
directly without any processing on it.
Answer:- As we understald anything produced out of mine is a Ore in its raw form.
It is also true many Ores are to be processed/ cleaned by sieving etc, before supply.
Many products of supplier which are fine in nature can be used as such, ald use also
depends on process of pa-rticular product. I am submitting herewith a letter in regard
to the process undertaken by Manufacturer or producer of our imported product
Ground Colemanite, B2O3 4Oo/o .

Question No,O7:- Please go through your answer to Question No. 02 of this statement
wherein you have stated that supplier of imported Ground Colemanite lGround
Colemanite lB2O3 4oo/o) Natural Boron Orel is M/g.Asian Agro Chemicals
Corporation and producer is M/s.Etimaden, Turkey. Please a.lso go through the print
out taken from website of M/s.Etimaden (http:/ /www.Etimaden.gov.tr/en) wherein it
is mentroned that

"The B2O3 corr-tenf of the Colemanlte Ore nlned. from open quarry is
betueen 0/"27-%32' 

.

Please also go through the print out of 'product technica-l data sheet' of Colemanite
(Calcium Borate) taken from website of M/s.Etluadea and categorized at their
website as "Refined Product" wherein it is mentioned that

" The Ore is enriched ln Coacentrator Plant to obtdln coa,cefltrrrted product. The

Concenlrated product is passed through crushing ond grinding processes respectiuelg to

obtoin milted product. It b then packaged in a packaging unit and readg for sald'

Please offer your comments.

Answer:- We understand from our supplier M/s.Aslan Agro Chemical Corporation
that M/s,Etimaden has many mining sites a-11 over T\rrkey; different grades ald types

of Boron Minerals with varying percentages of B2O3 content are mined. Ground
Colemanite (Natural Boron Ore) having 40% B2O3 content is imported by us. I have

gone through the literature of the product showfl to me but we are not aware of the
same and in the regard of processing of M/s.Etidadea I have also produced a letter in
previous question no. 06.

l(G 70%

KG

KG lOo/o

KG LOo/o

I

I

| 
10%
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Question O8: Please go through the description of goods under CTH 25280030 of
Custom Tariff under CTH 25280030, reproduced as under:-

Chapter
Head

Description
Rate of
duty

c<rQ

25280030 Natural ca-lcium borates and concentrates thereof
(whether or not calcined)

KG look

Please also go through the Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2077, wherein benefit of Customs Notification No. 050/2017 dated 30.06.2017,
which provides for NIL Basic Customs Duty is availabie only for the import of Natural
Borates (Boron Ore) and not available for its concentrates falling under heading 2528
of Customs Tariff and offer your comments.
Answer:- I have a-lso gone through the description of goods under CTH 25280030
of Custom tariff under CTH 25280030, reproduced as above. I also gone through the
Sr. No. 130 of Customs Notification No. 50/2017 dated 30.06.2017, wherein benefit of
Customs Notification No. 050/2017 dated 30.06.2017 has been given. I want to
reiterate my earlier answer that we are not technica.l persons. lt is being classified so
because our supplier claims as per their a.ll documents that Ground Colemanite,
B2O3 4OVo, Natural Boron Ore is to be classified under CTH 25280090 and we are
simply classi$ing under the same heading since long and claiming the benefit of
notilication.

Question 12: Whether the goods imported by you i.e. Ground Colemanite (8203 4oo/o)

Natural Boron Ore is Calcium Borate or Not?
Answer:- As per my knowledge it is not a Ca.lcium Borate.

15.1 During investigation of a similar enquiry by D.R.l., Surat in respect of import
of "ULEXITE" described as "ULEXITE BORON ORE" manufactured by same producer
M/s.Etimaden, Trrrkey and supplied through same trader M/s.Asian Agro Chemicals
Corporatioa, UAE, it has been found that said product i.e., "ULEXITE" is a
concentrated product of natural Boron Ore. The said investrgation in respect of import
of "ULEXITE" described as "ULEXITE BORON ORE" by M/s.Indo Borax and
Chemicals Ltd, 3O2, Link Rose Building, Linking Road, Nea-r Kota-k Mahindra Bank,
Santacruz West, Maharashtra was completed and as per Testing Report ol Etimaden
(RUD-07 of the Show Cause Notice no. DRI/AZU /SRU-06/ 2O2Ol Indo-Bora.:< dated
16ll2l2O2O), M/s Pegasus Customs House Agency Pvt. Ltd., CHA of M/s.Indo Borax
and Chemlcals Ltd. vide letter dated O3.O7 -2O2O submitted the copies ol import
documents of M/B.Indo Borax which include the test report of 'ULEXITE' supplied by
M/s.Etimaden, T\rrkey showing the description of the goods supplied as:-

"Ulexite, Concentrated, Granular, In Bulk 3 125mm"

The Show Cause Notice issued by DRI also mentions that the test report ol the
consignment imported as ULEXITE BORON ORE' was a-lso obtained arrd as per Test
Report of Chemica-l Examiner, Grade-I, Centra.l Excise & Customs Laboratory, Vadodara
all such imported items were 'processed minera.l Ulexite' (RUD-06 of the Show Cause
Notice no. DRI/AZU/SRU-O6/2O2O/Indo-Borax dated 16112/2O2O). It is peninenr ro
mention here that as per the literature available at sire of M/s.Etimaden, ULEXITE
Granular is a refined product having lesser concentration of BzO;
i.e.,3O%o in comparison to their product "Ground Colemanite" which is having minimum
concentration of BzO: at 4Ook. Hence, it is clear that "Ground Colemzrnite" is a more
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re6ned and concentrated product and the test report of the producer in case of
"ULEXITE" declzred it as concentrated product and the presence of higher %oage of BzOt
made it more concentrate. However, no such test report of the producer M/e.Etimaden
was disclosed by the importer M/s.Astron in the present case a_lso, through e-sanchit
portal/ Customs Department.

15.2 The Union Government, after assessing the practice of declaring Concentrate of
Boron Ore as'Boron Ore', had withdrawn the exemption given to'Boron Ore'and now
Sr.No.130 of Notihcation No.50/ 2017-Customs is amended to prescribe BCD rate of
2.5oh on al) goods under Chapter Tariff Heading No.2528. As a result, Boron Ore and
Concentratc would uniformly attract BCD at a uniform rate of 2.5%. [Sr.No.12 of
Notification No. 02l2021-Customs dated 1st February, 20211

16. In view ol the discussions in the aJoresaid paras, it appeared that M/B.Astron
were engaged in import and trading of Ground Colemanite, BzOt 4oo/o produced by
M/s.Etimaden, Turkey. The said product was imported from Unrted Arab Emirates,
supplied by M/s.Asian Agro Chemlcal Corporatlon. M/s.Astron classified Ground
Colemanite, BzOs 4Oo/o under Chapter Tariff Heading No.25280090 of the Customs
Tariff Act, 1975 by declaring it as Natural Boron Ore ald availed exemption from
payment of Basic Customs duty as per Sr.No.113 of Customs Notification
No.1212O12-Cus dated 17.O3.2O72 as amended vide Notification No.28/2015-Cus
dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2017 for period from 18.03.2016 to 30.06.2O17 and 07.O7.'2017 to 29.72.2O2O
respectively.

16.1 In view of the discussions in aforesaid paras, it also appeared that M/s.Astron
imported Ground Colemernite BzOz 4Oo/o for trading purpose and generaJly the same was
sold as such, without any further processing and it has been revealed by Shri Upesh H.
Thakkar, Director of M/s, Astron International kt Ltd in his statement dtd.
O2.11.2O2O that the Ground Colemanite sold by them was used as such without further
process in Ceramic Industry for marufacture of Ceramic Glaze Mixture commonly
known as Frit and some quantity was used in agriculture as micro-nufient for plant
growth. The inquiry made from marufacturers of Ceramic Glaze mixture a.lso showed
that Ground Colemanite having BzO: 4O%o were utilized directly without further process
in manufacture of Ceramic Glaze Mixture (frit).

16.2 In view of the discussions in aforesaid paras, it further appeared that the term
"Ore" was a naturally occurring raw and native mineral which was produced by mines
and contained various foreign materia.l and impurities. Ore was extracted from the
earth through mining and treated or refined to extract the rraluabie metals or
minerals. The "Ore Concentrate" was dressed Ore obtained by passing through the
physical or physic-chemical operation viz cleaning, washing, drying, separation,
crushing, grinding, etc. Natural Ore which was extracted from the mines though might
have predominalce of a particular mineral but do not consist of any particular
mineral alone. It was a naturally occurring raw and native minera-l which was
produced by mines arld contained various foreign material, impurities and other
substances and as such, not suitable for further operations. Ore was extracted from
the earth through mining aid treated or reflned to extract the va.luable metals or
minerals to make it usable. The "Concentrate" was the form or Ores from which part
or all of the foreign matters had been removed and obtained by passing through the
physical or physic-chemical operation viz cleaning, washing, drying, separation,
crushing, grinding, etc. Therefore, it appeared from the above that Natural Ore
consisted of various minerals altd other minerals a-nd substanc(:s and therefore, as

such it could not be directly used for any further manufacturing. Whereas concentrate
was the form, from which part or a.ll of the foreign matters had been removed.

16.3 ln view of the discussions in aforesaid paras and details available on
website of Etimaden, Turkey, it appeared that Colemanite was one of ftost importalt
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Boron mineraLs in commercial terms which was found in Emet, Bigadig and Kestelek
deposits of Ttrrkey and mined by Etluraden. The BzOs content of the Colemanite Ore
mined by Etimaden from open quarry was between 27%-32%. Boron minerals i.e.

Colemalite are made usable and valuable by Etimadea by using various mining
methods which was enriched by physical processes and converted into Concentrated
Boron products. Mined Colemanite goes through the processes of enrichment grinding
in hi-tech concentrator facilities available with Etimaden and by this process
Concentrated Colemanite is produced. Further, by this process the mined Colemanite
Ore having BzO3 ranging between 27o/o-32ok has been enhanced to produce Colemanite
Ore Concentrate which was sold as Ground Colemanite having BzO:40olo. The content
of B2O3 has a-1so been conlirmed as 4l.2Yo and 38.06 % by CRCL, Vadodara and
CRCL, New Delhi respectively. Thus, Ground Colemanite was a concentrated product
of Colemanite produced by enrichment in Concentrator Plant ald after passing
through crushing and grinding processes, packed in bag and sold in Powder form. The
CRCL, Vadodara and CRCL, New Delhi also conhrmed the form of sample grinded and
crushed powder. Further, M/s.Etlmaden also categorized Ground Colemarite as

refined product at their website. Thus, Ground Colemarrite BzOt 4Oo/o produced by
Etimaden was Ore Concentrate.

L6.4 It a.lso appeared from the above discussion at para 15.1 that if the
producer's test report (for their product 'ULEXITE) described therr product of lesser
concentration as 'Concentrated' then the test reports which were being supplied by
M/s.Etlmaden with its all consignments, have not been disclosed to Customs
Department with intent to claim the consignment as T{atural Boron Ore'for availing the
exemption benefits under Sr. No.113 of the Notifrcation No.12/2O12-Cus dated
77.O3.2O12 (upto 30.06.2017) and Sr.No.130 of the Notilication No.50/2017-Cus dated
30.06.20 17 (from 0 I.07.2O 17 onwards).

16,5 It appeared that M/8.Astron classified Ground Colemarite (B:O: 40%)
Natural Boron Ore as "Otherg' under Chapter Tariff Heading No.25280090 of the
Customs Tariff Act, 1975. Further, it also appeared that Ground Colemanite is tr-atural
Ca-lcium Borate and separate entry of item having description Natural Calcium
Borates and concentrates thereof is available at CTH 25280030 of the Customs Tariff
Act, 1975. Hence, appropriate classification of Ground Colemanite is Chapter Tariff
Heading No. 25280030 of the Customs Tariff Act, 1975. Thus, M/s.Astrotr has
wrongly classified Ground Colemanite lB2Os 4OVol under Chapter Tariff Heading
No.25280090 of the Customs Tariff Act, 1975 and it is required to be re-classified
under Chapter Tariff Heading No.25280030 of the Customs Tariff Act, 1975.

16.6 It also appeared that as per Sr.No. 1 13 of Customs Notification No.l2l2012-
Cus dated 17.O3.2012 as amended vide Notification No.28l201s-Cus dated
30.04.2015 and Sr. No.130 of Customs Notification No.5O/2017 dated 30.06.2017, the
NIL rate of Basis Customs Duty has been prescribed on the goods i.e. Boron Ore
falling under Chapter Heading No.2528 of the Customs Tariff Act, 1975. From thc
Chapter Heading 2528 of the Customs Tariff Act, 1975 it is not.iced that Natural
Borates and Concentrates thereof fall under the said Chapter Heading. Thus, from
simultarreous reading of Sr.No.113 of Customs Notilication No.12/2O12-Cus dated
77.O3.2072 as amended vide Notification No.28/201S-Cus dated 30,04.2015 and Sr.
No.130 of Customs Notification No. 50/2017 dated 30.06.2017 and corresponding
description of goods, it is noticed that exemption has been given only to Boron Ore not
to Concentrate of Boron Ore.

L6,7 It further appeared that Ground Colemanite imported under Bills of Entry Nos.
6455984 dated 13.01.2020, 6456285 dated 13.01.2020 and 6546419 dared
20.O7.2O2O, totally weighing 432 MTS va-1ued at Rs. 7,49,26,464l- [Assessable Valuel
has been seized under Section 110(i) of the Customs Act, 1962 being liable for
confiscation under Section 111(m) of the Customs Act, 7962 which was subsequently
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rcleased provisiona.lly by the competent authority on request of M/s.Astron under the
provisions of Section 110A of the Customs Act, 1962.

16,8 It also appeared that M/B.Astron imported Ground Colemanite, BzOz 4Oo/o

by declaring it as Natural Boron Ore and cleared under jurisdiction of the Customs
Commissionerate of Ahmedabad from March, 2016. The Bills of Entry fi1ed by
M/B.Astron for the period from 18.03.2016 to 23.12.2079 have been assessed finaJly.
After initiation of inquiry, the Bills of Entry filed by M/s.Astron have been assessed
provisionally and M/s.Astron paid Basic Customs Duty @ 50% as per Sr.No.120 of
Notification No. 5O/2017 dated 30.06.2017.

17. It appeared that imported goods declared as "Ground Colemanite (BzOs 40%)
Natural Boron Ore" by M/s.Astron appeared to be a Concentrate of Natural Calcium
Borate. However, M/s.Astron had deliberately mis-declared the description as
"Ground Colemanite (B2O 3 4Oo/ol Natural Boron Ore" instead of " Concentrates of
Natural Calcium Borate " or " Concentrates of Boroa Ord and wrongly claimed and
availed the benefit of exemption under Sr.No.113 of Customs Notification No.72/2072-
Cus dated 17.O3.2O12 and Sr.No.130 of Customs Notifrcation No.50/2017 dated
30.06.2017 for the period from 18.03.2016 to 30.06.2017 and O1.O7.2077 to
29 12.2O2O respectively The mis-declaration was knowingly ancl deliberately made
with intention to evade Customs Duty amounting to Rs. 3,2L,5L,37O/- as detailed in
Annexures A/l, Al2, A/3, Al4, A/5, Al6 and consolidated in Annexure-A/7 for the
period 2015-16, 2076-17, 2Or7-t8, 2018-19, 2Or9-2O and 2O2O-27 [up to
29.12.2020). The process and literature discussed by Etinadea on their website in
respect of Ground Colemanite clearly shows that after mining from open quarry,
enrichment in Concentrator Plant has been done and content ofB2O3 enhanced from
27'k-32'h lo 4 7o/o to make it usable and a-fter passing through cnrshing and grinding
processes and packing, it is sold in Powder form. Therefore, M/s.Astron despite
knowing that the goods declared as Boron Ore imported by them were in fact Ore
Concentrate, wrongly claimed and availed the benefit of the above mentioned
notification which was available only to Boron Ore. By the aforesa:d acts of willful mis
statement and suppression of facts, M/s. Astron had short-paid the applicable
Customs Duty. Also, the subject imported goods appear to br: classifiable under
Chapter Tariff Heading No.25280030 whereas they have willfully mis-classified the
same under Chapter Tariff Heading No.25280O9O. It appeared that it was not the case
where importer was not aware of the nature and appropriate classi{ication of goods.

However, the importer has willfully mis-declared the description to evade payment of
Custom Duty and also mis-classified the goods to evade pa5rment of Customs Duty by
sclf-assessing the same under Chapter Tariff Heading No.25280090 for claiming the
benefit of Customs Notification No.50/2017 dated 30.O6.20f7 (Serial No.130). Hence,
the provisions of Section 28141 of the Customs Act, 1962 for invokrng extended period
to demand the Customs duty not paid is clearly attracted in this case. The differential
duties on imports are liable to be demanded ald recovered from them under Section
28gl of the Customs Acl, 1962 along with applicable interest under Section 28AA of
Customs Act, 1962.

18, It appeared that M/s.Astron classifled Ground Colemanite (BzOa 40%) as

Natural Boron Ore under "Othera" in Chapter Tariff Heading No.25280090 of the
Customs Tariff Act, 1975 whereas Ground Colemanite is Natura.l Calcium Borate and
separate entry of item having description of Natura.l Calcium Borates and concentrates
thereof is available at Chapter Tariff Heading No.25280030 of the Customs Tariff Act,
1975. Hence, appropriate classification of Ground Colemanite is Chapter Tariff
Heading No. 25280030 of the Customs Tariff Act, 1975. Thus, M/s.Astron has
wrongly classified Ground Colemanite (BzOs 4Oo/ol under Chapter Tariff Heading
No.25280090 of the Customs Tariff Act, 1975 which is required to be rejected and to
be appropriately classified under Chapter Tariff Heading No.25280030 of the Customs
Tariff Act. 1975.
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19. Section I 14A of the Customs Act, 1962 provides for imposition of penalty
equivalent to the Customs Duty in cases where the duty has not been levied or has
been short ievied by reason of collusion or any willful mis-statement or suppression of
facts. In this case, the mis-declaration of description and classification of the imported
goods is intentionally made and therefore, the importer also appears liable to penalty
under Section 114A of the Customs Act as short paJrment of Duty was on account of
/due to reason of willful mis-statement or suppression of facts on the part of importer.
The importer also appears to be liable for penalty under Section 1 14AA of the Customs
Acl, 7962 as test report of the producer M/s.Etimaden has not been disclosed by
M/s.Astron through e-sa-nchit portal of the Department with an intent to wrongly avail
exemption from pa5rment of Customs Duties.

19.1 M/s.Astron have imported 17,208 MTS of subject goods totally valued at
Rs. 57,67,56,023 / - and wrongly claimed and availed the benefit of exemption from
palrment of Customs duty as per Sr.No. 113 of Customs Notification No. 12/2012-Cus
dated i7.03.2012 as amended vide Notification No.28/2015-Cus dated 30.04.2015
and Sr. No.130 of Customs Notification No.50/2017 dated 30.06.2017 for the period
from 18.03.2016 to 3O.O6.2017 and Ol.O7.2077 to 29.12.2O2O respectively by
declaring Ground Colemanite, B2O3 4OVo as Boron Ore as the exemption was available
only to Boron Ore. Out of the said goods, goods totally weighing 432 MTS, totally
valued at Rs 1,49,26,464/ - imported under Bills of Entry Nos.6455984 dated
13.O7.2O2O, 6456285 dated 13.01.2020 and 6546479 dated 20.01.2020 had been
seized beiag liable for confiscation under Section 1 1 1(m) of the Customs Act, )962
which was subsequently released provisionally by the comperent authority. Further,
balance goods weighing 16,776 MTS totally valued at Rs.56,18,29,559/- which are not
available for seizure have been imported in contravention of the provisions of Section
46$l oI the Customs Act, 1962. For these contraventions and violations, the entire
quantity of goods imported fall under the ambit of smuggled goods within meaning ol
Section 2(39) of the Customs Act, 7962 and hence appear liable for confiscation under
the provisions of Section 111(m) of the Customs Acl, 1962. The importer is also liable
for penalty under Section 1 12(a) & (b) of the said Act for such acts of contravention.

20. Shri Upeeh H. Thakkar, Director of M/s.Astron International Prrt. Ltd,
was responsible for the imports and he has knowingly ald with an intention to evade
Customs Duty wrongly claimed ald availed the benelit of exemption from payment of
Customs duty as aforesaid. Shri Upesh H. Thakkar, Director of M/s.Astron
International R/t. Ltd., has contravened the provisions of the Customs Act and failed
to comply with the provisions of the Customs Act thereby rendered himself liable for
penalty under Section 112(a) & (b), Section 114AA and Section 117 of the Customs
Act,7962.

2L. Ttrerefore, a Show Cause Notice F.No.VIII/ 10-23/ Pr.Commr/ O&Al2O2O-
21 dated 12.03.2021 was issued wherein the Noticee was called upon to Show Cause
to the Principa.l Commissioner of Customs, Ahmedabad as to why:

(0 The classification of goods declared as "Ground Colemanite (BrO3 40%)
Natura-l Boron Ore" given in the Bills of Entry, as tariff item 25280090 in
Annexures A-1, A-2, A-3, A-4, A-5 & A-6 to the Show Cause Notice should
not be rejected and the goods be correctly classified under tariff item No.
25280030 as'Natural Calcium Borate and Concentrates thereof':
The exemption of Basic Customs Duty (BCD) under (i) Notification No.
72/2O12-Cus dated 17.03.2012, as amended (Sr.No.1 13) (till 30.06.2017)
and (ii) Notilication No. 50/2017-Cus dated 30.06.2017, as amended
(Sr.No.130) (O1.O7.2017 onwards) should not be disallowed;
Differential Customs Duty amounting to Rs.3,21 ,57,37O1- (Rupees Three
Crore TVenty One Lakhs Fifty One Thousand Three Hundred Seventy
Onlyf as detailed in Annexures A-1, A-2, A-3, A-4, A-5 & A-6 and
Consolidated at Annexure-A7 to the Show Cause Notice, leviable on Boron

(ii)

(ii0
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(iv)

(")

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

Ore Concentrate imported should not be demanded and recovered under
Scction 28(4) of the Customs Act, 1962;
The goods having assessable value of Rs.57,67,56,O231 - imported by
wrongly claiming as Boron Ore as detailed in A-1, A-2, A-3, A-4, A-5 & A-6
to the Show Cause Notice should not be held as liable to confiscation under
Section 1 1 1(m) of the Customs Acl, 1962;
As the goods placed under seizure were released provisionally on execution
ol a Bond for Rs 1,49,26,4641- ar,d, a security of Rs 26,42,677/-, why the
Bond should not be enforced and the security furnished should not be
appropriated towards the value of the goods;
Interest should not be recovered from them on the differential Customs Duty
as at (iii) above, under Section 28AA of the Customs Act,'1962;
Pena.lty should not be imposed on them under Section 1 12(a) & (b) of the
Customs Act, 1962;
Penalty should not be imposed on them under Section 1 t4A of the Customs
Act, 1962;
Penalty should not be imposed on thern under Secdon 114AA of the
Customs 4ct,1962;
Penalty should not be imposed on them under Seclion 117 of the Customs
Act,7962;
Protest lodged by them should not be vacated and Customs Duty of
Rs.50,89,216/- paid under protest towards their differential Duty liability
should not be adjusted against their total differential duty liabilities.

22. Shri Upesh H. Tha.kkar, Director of M/s.Astron Intemationa-l Put.Ltd. having
registered olfice at Block-C, 309, 3'd Floor, Supath II Complex, Vadaj, Ahmedabad-
38OO 13 was also called upon to show cause to the Principal Commissioner of
Customs, Ahmedabad as to why Penalty should not be imposed on him under Section
I I2(a) & (b), Section 1 14AA and Section 117 of the Customs Act, 1962.

23. Defence submissions: Advocate of the Noticee and its Director Shri Upesh H.
Thakkar filed written submission date 01.03.2024 wherein they interalia stated as
under:

23.L As per the Orders of the Hon'ble Tribunal, the matters have to be re-
considered in the light of Test Reports of CRCL, New Delhi and the judgments
relied upon by the Importers:

23.1.1 that the Hon'ble Tribunal has categorically held t}tat question of going to
Wikipedia and Websites to ascertain the meaning of the term "Ore" does not arise
sincc the goods have been tested and on test CRCL, New Delhi has reported that the
goods are Boron Ore; that the Hon'ble Tribunal has held tlat the matter has to be

decided in the light of the said Test Reports of CRCL, New Delhir that since the Test
Reports of CRCL, New Delhi categorically report that the goods are Boron Ore, the
beneht of the exemption cannot be denied by holding that the goods are not Boron
Ore.

23,L.2 that the Honble Tribunal has held that the issue whether Ore continues to be

Ore after removal of impurities is considered and decided by the various judgments
relied upon by the importers; that as per the said judgments, which are referred to
herein after, Ore does not cease to be Ore by mere reason of removal of foreign
particles arld impuritics; that as per the directions of the Honble Tribunal, the matter
has to be decided in the light of the said judgments, it would follow that the goods do
not cease to be Ore by reason of removal of the foreigtr particles/ impurities and hence

cannot be denied the exemption granted to Boron Ore; that the Test Report of CRCL.
New Delhi. relied uDon in the Show e Notice itself clearly establishes that
the imoorted soods are "Boron Ore" and therefore covered rrnder Sr. No.113 of
Notification No.L2l 2O12-Cus and Sr.No.13O of Notiflcatio
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23.1.3 That Sr.No.113 of Notification No.l2/2O).2-Cus and Sr. No.13O of Notification
No.50/2017-Cus, both granted exemption from basic customs duty to "Boron Ores"
falling under Customs Tariff Heading 2528; lhat therefore, the only two questions
which have to be answered are whether the imported goods fall under Customs Tariff
Heading 2328 atd whether the imported goods a-re a "Boron Ore". As regards the first
question, it is not in dispute that the goods fall under Tariff Heading 2528 and that as
regards the second question, the Test Report of CRCL, New Delhi, relied upon in the
Notice, clearly establishes that the goods are "Boron Ore". Accordingly, the goods were
clearly eligible for exemption under the said two Notifications;

23.1.4 That very evidence relied upon in the Show Cause Notice, namely, the Test
Report of CRCL, New Delhi, establishes that the imported goods are "Boron Ore"; that
the Test report of CRCL, New Delhi, categorically states that on the basis of the test
carried out by CRCL and the available technica.l literature, the sample is "Mineral
Colemalite- a Natural Calcium Borate (commonly known as Boron Ore); that it is s

therefore clear from the said Test Report that the goods are Boron ore arrd therefore
covered by Sr.No.113 of Notifrcation No.72l2Ol2-Cus and Sr. No.130 of Notification
No.50/2017-Cus.

23.1.5 That, in response to letters addressed by SIIB, the CRCL, New Delhi had by
reiterated that the sample is "Mineral Colemanite- a Natural Ca-lcium Borate
(commonly known as Boron Ore)" ald that the same is not ca-lcined; that since CRCL,
New Delhi, which is an expert body, has reported on the basis of test that the imported
goods are "Boron Ore", it is not open to the department to disregard the said Test
Report of arr expert and to contend to the contrary that the imported goods are not
"Boron Ore"; that they placed relialce on following judgments, which hold that Test
ReportortheGRCL'New';,.?1;-l',i1,-ii,il"r1l'JH3lffi 

:liff Ji;l:;T;o."o
- Orient Ceramics &lnds Ltd v CC - 2008 12261 ELT 483 (SC).

23.1.6 That it is settled law that goods descnbed in an exemption Notification have to
be interpreted as commonly understood by persons dealing with the same; that CRCL.
New Delhi, which is an expert testing authority, has on test reported that the goods
are Boron Ore as commonly known and therefore, the goods cannot be denied the
benelit of exemption given by the Notifrcation to "Boron Ore".

23.2 Question whether goods are classifiable under CTSH 252AOO9O or CTSH
2528OO3O is irrelevant for the purpose of exemption Notification:

23.2.1 That there is no dispute regarding the fact that the goods are classifiable under
Heading 2528i that since the Sr. Nos. 113 and 130 of Notifications Nos.12l2O12 and
50 /2017 respectively, refer only to Heading 2528, it follows that for the purpose of
claiming the exemption under the said Sr. Nos. 113 and 130, it is entirely irrelevanr
whether the goods fa-Il under Sub-Heading 2528OO9O or Sub-heading 25280030.
Therefore, the contention in the Show Cause Notice that the said goods are correct.ly
ciassifiable under Sub-heading 25280030 is irrelevalt and has absolutely no bearing
on the eligibility to exemption.

23.2.2 That the Show Cause Notices have proceeded on the erroneous premise that
the exemption under Sr. No.113 of Notification No.12/2O12-Cus and Sr. No.l3O of
Notification No.50/2O17-Cus is confined and restricted only to "Natural Ore" i.e.
naturally occurring raw and native mineral as obtained from the mine and containing
various foreign material, impurities and other substalces. According to the Show
Cause Notices, if after extracting such Natural ore from the mine, it is subjected to
physical processes of removing the foreigrr material, impurities and other substances,
it ceases to be "Natura.l Ore" and becomes "Concentrated Ore" and is not covered by
the said Sr. No. 113 of Notification No.l2/2O12-Cus arrd Sr. No.130 of Norification
No.50/2017-Cus. The said basis for denying the exemption is rotally untenable in law.
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23.2.3 That a bare pemsal of the said Sr. Nos.113 and 130 of Notifications Nos.
12l2Ol2-Cus and 1Ol2O),7-Cus respectively, would show that they cover "Boron
Ores" without any qualification or restriction and once the CRCL, New Delhi has on
test reported that the goods are "Boron Ore" as commonly known, the benefit of the
said exemption cannot be denied on the ground that the said Boron Ore is not in its
natural state as mined, but has been subjected to the physical process of removing the
foreign material, impurities and other substances.

23,2.4 That there is no restriction or condition in the said Notificatrons that the Boron
Ore should be in the state or condition in which it is mined i.e. with forergn particles,
impurities and other substances; that there is no stipulation in the said Notifications
Lhat if thc Boron ore is imported after removing the foreign particles, impurities and
other substances, it would not be entitled to the exemption.

23.2.5 That by contending that the expression "Boron Ores" appearing in the said Sr.
Nos, i 13 and 130, must be conlined and restricted to Natura] Boron Ores i.e. Ore in
the state and condition in which it is mined without removing the impurities/ foreign
particles, the Show Cause Notice has committed the error of reading into the
Notification additional words and conditions which are absent in the Notif-rcation; that
placed reliance on the following judgments which hold that it is not permissible to
rcad into the Notification, any additional words or condidons/ restrictions which are
not stipulated in the Notification:

- lnter Continental (India) v UOI - 2003 (154) ELT 37 (Guj)
- AIIirmed in UOI v Inter Continental (lndia) - 2OO8 (226)' ELT

16 (SC)

- Kantilal Manila-l & Co v CC - 2OO4 (17 3\ ELT 35.
23.3 With effect from 1* March 2OO5 the en "Natural Boron Ore" in the
earlier exemption Notificatig4s has been replaced b "Boron Ores"

23.3.1 That while the Notifications prior to l"t March 2OO5, v|z. Notification
No.23l98-Cus (Sr. No.20), Notification No.20/99-Cus (Sr. No.22), Notiltcation
No. 16/2OO-Cus (Sr. No.50), Notification No.17/2001-Cus (Sr. No.54) and Notification
No.21/2000-Cus (Sr. No.57),all used the expression "Natural Boron Ore", with effect
from 1.' March 2005, by amending Notification No. 1 1/2005-CUS, the expression
"Natural Boron Ore" was replaced by the expression "Boron Ores";

23.3.2 That the word 'Natural'which qua-tified Boron Ore in the notilications in force
prior to 1"1 March 2005 was consciously dropped by the amending Notification
I l/2005-Cus and subsequent Notifications Nos. 12/2012-Cus and 50/2017-Cus and
the singuJzrr "Ore" was made into plural "Ores". With effect from l"tMarch 2005, the
cxemption is available to all types of Boron Ores and is not restricted or confined to
only Natural Boron Ore i.e. ore in the condition in which it is mined; that the
contention in Para 16.3 of the Show Cause notice that the exemption is available only
to Natural Boron Ore, is clearly erroneous in rriew of the dropping of the word Natural
from the Notifications with effect from 1$ March 2005; that the contention that the
goods should not be Concentrated Ore and should be ifl the natural state in which
they zLre mined, without removal of foreign particles ald such contention is not
tenable in view of the specific and conscious dropping of the word Natural from the
Notifications with effect from I "' March 2005;

23.4 Cofltentlons in Show Cause Notlce .re contrery to the law laid down by the
Hon'ble Supreme Court and the Hon'ble Tribunal:

23.4.1 That the contention that the expression "Boron Ores" appearing in the

Notrfications means only the Ore as mined irl its native state and does not cover

"Concentrated Ore" i.e. Ore from which foreign materials have beea removed, is plainly
contrary to the decision of the Honble Supreme Court in the case of Minerds 6t

Metals Trading Corporetion of Irrdia v UOI & ors-19E3 (131 ELT 1542 (SCl, in
which it is held that the term "Ore' catlaot refer to the Ore as mlned and that the
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term "Ore" meals Ore which is usable and merchantable arid as commercially
understood;

23.4.2 T}:,a'- the Hon'ble Supreme Court has held that the term "Ore" ca-nnot be

construed to mearl the Ore as mined since the Ore as mined would be mainly rock
which in that state can neither be imported nor marketed; that the Hon'ble Supreme
Court has held that the Ore as mined has necessarily to be subjected to the physical
processes of removing the foreigrr particles, impurities and other substances by which
it becomes concentrated ald that the ore does not cease to be Ore when it is thus
concentrated and it is also immaterial that it is imported in powder or granule form;

23.4.3 That the contention in the Show Cause Notice that ore ceases to be ore on
remova.l of the foreign materials from it, is plainly erroneous and contrar1r to the said
decision of the Hon'ble Supreme Court and the following decisions of the Tribunal,
which have been disregarded while issuing the Show Cause Notice:

a) CC v Hiadustan Gas & Industries Ltd - 2OO6 [2O2] ELT 693: This
decision examined the scope of the term "Ores" appearing in Sr. No I O of
Notification No.5/98-CE dated 2-6-1998 and by following the aforesard
decision of the Honble Supreme Court in the case of MMTC, held that
the term "Ores" will cover "Concentrated Ore". It was held that the term
"Ore" is tJ:e genus and "Concentrated Ore" is a specie of Ore and
therefore covered by the term "ore".

b) CCv Electro Fe Allo P. Ltd- 2OO7 l2l7l ELT 3O2: In thisrro vs

cf

decision it was held that the term "Ores" appearing rn Sr. No.21 of
Notilication no.2 /2OO2-CE dated 1-3-2002, covers "Concentrated Ore"
since the "Ore" is the genus and "Concentrated Ore'is a species of Ore.
The a-foresaid decisions in MMTC and Hindustan Gas & lndustnes Ltd
were followed in this decision.
Shri Bhavani Minerals v CCE-2O19 13661 ELT 1O4l: In this decision it
was held that the term "Ore" appearing in the expression "lron Ore fines"
in exemption Notification no.62l2OO7 -Cus dated 3-5-2OO7 would cover
Concentrated ore. The aforesaid decisions were followed in this decision.

23.4.4 That the very definitions of "Concentrated Ore" relied upon in the Show
Cause Notice show that Concentrated Ore is purified ore or dressed ore; that
concentrated ore is therefore a specie of the Genus Ore as held by the aforesaid
decisions; that in the said decision ofthe Honble Tribunai in the case of Shri Bhavani
Minerals, in Para 5.1 it is held that as per the HSN notes both ore and ore concentrate
are ores and that the said HSN Notes do not make any distinction between the two.

23.5 Contentions raised in the Show Cause Notice based on website of EtiMaden
which was not updated are untenable:

23.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed reliance on
website of EtiMaden to contend that as per the said website, the B2O3 content of
Colemanite ore mined from open quarry is between 27o/o - 32Yo and the Colemanite ore
is made usable and valuable by EtiMaden by using various mining methods which
enriched by physical processes and converted into concentrated boron products; that
it is contended that by processes of enrichment grinding in hi-tech concentrator
facilities the mined Colemanite ore having B2O3 ranging betwcen 27ok-32o/o rs
enhanced to 4oo/o;

23,5.2 That by Certificate dated 15th February 2021, EtiMaden have clarified that the
B2O3 content of their natura.l borates are not updated frequently on their websitc
since it changes with the nature of the ore vein operated; rhat they have further
clarified that the boron lumps have B2O3 content ranging from 38-42Vo and these are
simply powdered and no chemica-l treatment is done; that they have further clarified
that the Boric Oxide content differs in every ore vein and that they give specification
and certificate of analysis in respect of each shipment.
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23.5.3 That in the circumstances, the contentions raised in the Show cause notice
based on the website which was not updated, to the effect that the B2O3 content in
the mined Colemanite is only between 27 -32o/o is misconceived and untenable;

23.6 Scope of Sr. Nos.113 and 13O of Notifications Nos. L2l20l2-Crus and,
5O/2017-Cus respectively cannot be determined by reference to other entries in
the Notification:

23.5.1 That the scope of the expression "Boron Ores" appearing in Sr.No.113 of
Notification No.12/2O12-Cus arrd Sr. No.130 of Notification No.50/2017-Cus cannot
be determined by reference to other entries in the said Notifications; as laid down in
the following judgments, each entry in a Notification is a distinct. separate ald self-
contained exemption and the scope of Ern entry in the Notification has to be
determined independently based on the words/terms used therein and not by
comparison with or reference to the terms of some other entry in the Notification:

Tata Tea Lrd v CCE - 2OO4 lt64l ELT 315
Indian Oil Corporation v CCE - 1991 (53) ELT 347.

23.6.2 That in view of the decisions of the Honble Supreme Corrrt and the Hon'ble
Tribunal, the expression "Boron Ores" appearing in Sr. No... 13 of Notifrcation
No.1212O12-Cus emd Sr. No.130 of Notification No.50/2017-Cus, is on its own terms
to bc considered as wide enough to cover the Ore, which aJter mining has been
purified by removal of foreign matter, it is immaterial that the said Sr. Nos.113 and
130 do not speciiically mention Concentrated Ore; that in respect of Boron Ores, the
scope was with effect from l"t March 2005 specifically broadened and widened by
consciously dropping the word Natural and by making the singular "Ore" into plural
"Ores"; that the scope of entry relating to Boron Ores caanot therefore be restricted by
comparison with other entries in the Notifrcation;

23.7 Reliance placed on proceedingo in respect of Indo Borax and Chemicals is
misplaced:

23.7.L Thal the reliance placed in the Show Cause Notice on the proceedings in case
of another importer viz. Indo Borax and Chemicals is totally untenable in 1aw; that the
goods imported by the said importer were Ulexite which are not the goods imported in
the present case ald therefore, no reliance can be placed on the proceedings in the
said casc of import of Ulexite even though the supplier and producer were the same as

in the present case; that moreover, every case has to be exaflined on its own merits
and on the basis of evidence available in the case in question; that the present case
cannot be decided on the basis of evidence available in some other case and that too in
respect of a product different from that in the present case.

23.8 Larger period of Limitation inapplicable in the present case:

23.8.2 That the larger period of limitation of {ive years specified under Section 28(4)

of the Customs Act 1962 is inapplicable in the present case since there is no collusion
or wilful mis-statement or suppression of facts on part of the importer; that the larger
period of limitation under Section 28$l of the Customs Act 1962 had been invoked in
the Show Cause Notice on the tota.lly untenable ground that the imporeter had
willfully mis-stated the classification of the imported goods for claiming the benefit of
the said Notifications and that in the Bills of Entry the Appellant willfully mis-stated
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the goods to be Ground Colemanite B2O3 4ooh Natural Boron Ore instead of
Concentrate of Ore;

23.E.3 That it is settled law that claiming of a particular classification or Notification
is a matter of belief on the part of the importer and, the claiming of a particular
classification or exemption Notihcation does not amount to mis-declaration or willful
mis-statement or suppression of facts.

23.8.4 That the importer had correctly the described the goods in the Bills of Entry as

Ground Colemarite B2O3 4oo/o Natural Boron Ore which they indeed are as evident
from the Test Report of the CRCL, Delhi which the Department is relying upon in the
said Notice; that as laid down in the following judgments, the claiming of a particular
classification or Notification with which the department subsequently disagrees does
not amount to mis-declaration or willful mis-statement or suppression of facts:

Northern Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. Natwarla-l & Co v CC-2012-TIOL-2I7I-CESTAT-MUM
S. Rajiv & Co. v CC - 2Ol4 (3O2) ELT 4r2.
Lewek Altair Shipping Rrt. Ltd. v CC -2019(366) ELT 318 (Tri- Hyd) upheld
(367) ELr A328 (sc)

in 2019

23.8.5 That a number of Bills of Entry were assessed by the proper olficer of
customs and were not system assessed; that as evident from the Examination Order in
respect of such Bills of Entry, one of the Mandatory Compliance Requirements
Examination Instructions was to "VERIFY THAT THE GOODS ARE BORON ORES"
for the purpose of exemption under Sr. 113 of Customs Notilication No. 12/2012-Cus
dated 17.03.2012 and under Sr. 130 of Customs Notification No. 50/2017 dated
30.06.2017; that it is therefore clear that the issue whether the goods are Boron Ores
or not was specifically examined in the case of number of Bills of En try and the
exemption benefit was extended by the proper officer of customs after such
verilication/ examination and accordingly, it cannot be said that there was any willfu.l
mis-statement or suppression of facts on our part; that when the proper officer of
customs has in a number of Bills of entry extended the excmption alter verification
and satisfaction that the goods were Boron Ores, the larger period of limitation cannot
apply merely because the department subsequently entertains a drfferent view on the
scope of the Notification.

23.A.6 That when the goods are declared to be Ground (i.e. Powdered) and also
examined and verifred by the proper oflicer of customs, it was known to the assessing
olEcer that the Ore was not imported as mined; that the assessing officer however
graIlted the exemption on the correct understanding that Concentrated ore is also Ore:
that merely, because subsequently the department has charged its view that Ore
must mean only Ore as mined, that cannot constitute willful mis-statemenl or
suppression of facts.

23.9 Sectlon 11I(mf of the Cuetoms Act 1962 has no application:

23.9.1 That the contention that the goods are liable to confiscation on thc ground
that the importer had allegedly mis-classified the same and/or allegedly claimed
wrong exemption, is totally unsustainable in law; that rhe goods had been correctly
described in the Bil1s of Entry and there was no mis-declaration as regards the
description, value or other particulars of the goods;

23.9.2 That mere claiming of an allegedly incorrect classification or notification does
not attract the provisions of Section 1 1 1(m) of the Customs Act 1962; that Section
111(m) is attracted only where the goods do not correspond to any particular
mentioned in the Bill of Entry and claiming of a particular classification or Exemption
notilication is not a statement of any particular of the goods as explained hereinabove;
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23.10 Redemption fine cannot be imposed since goods were neither seized nor
are available for confiscation:

23.10.1 That without prejudice to the aforesaid submissions, in any event, no
redemption [-rne can be imposed since the goods were neither seized nor are available
for confiscation; that no redemption fine can be imposed in respect of goods which
were not scized zLnd which were not available for conliscation as laid down in the
following decisions:

- CC v Finesse Creation Inc- 2009 (248) ELT 122 Bom

- upheld in Comm.issioner v Finesse Creation Inc-2010 (255) ELT A120 (SC)

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT i97 (Bom)

Chinku Exports v CC - 1999 (112) ELT 400

- upheld in Commissioner v Chinku Exports- 2005 (184) ELT A36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2009 (235) ELT 623-Tri-LB

upheld in Commissioner v Shiva Kripa lspat P. Ltd -2015 (3 t 8) ELT A259 (Bom)

23.11 No penalties ere imposable:

23.11.1 That no penaltics can be imposed under Section 114A and Section 117 ofthe
Customs Act, 1962; that there has been no collusion, wilful mis-statement,
suppression of facts or false declaration on part of the importer and that therefore no
penalty cem be imposed under Section 114,{ of the Customs Act 1962; that as
explained above, the goods are not liable to confiscation under Section 111(m) of the
Customs Acl 7962, no penalty can be imposed under Section 117 of the Customs Act
1962; that it is settled law as laid down in the following judgments that claiming of a
particular classification or Notification with which the department does not agree does
not justify imposition of pena-lty:

C. Natwarlal& Co v CC-2O12-TIOL-217 7-CESTAT-MUM

S. Rajiv & Co. v CC - 2Or4 l3o2l ELT 412

-Kores (lndia) Ltd. 2019(5) TMl922.

24. Personal Hearing: Personal Hearing was flxed on O1.O3.2O24 for M/s. Astron
International Pvt. Ltd, and its Director Shri Upesh H. Thakkar. Shri J. C. Patel,
Advocate, on behalf of the M/s. Astron and its Director Shri Upesh H- Thakkar,
attended the Personal Hearing held on 07.O3.2O24 wherein he reiterated submission
dated 01.03.2024 and, also submitted the compilation of the relevant provisions and
case laws.

25. Findings: I have carefully gone through the Show Cause Notice dated 28.03.2021
,written submission dated 01.03.2024, relevant provisions of law and various
decisions relied on by the advocate in their submission on beha-If of M/s. Astron
International Pvt. Ltd, and its Director Shri Upesh H. Thal<kar arlcl records of personal
hearing held on O1.O3,2024.

26. This denovo proceeding has been initiated consequent to the CESTAT's Final
Order No A/10118-1013412023/2018 dated 25.01.2023 in respect of Appeal No.

Cl10195l2022 and Cl10196/2022 filed by M/s. Astron International Frt. Ltd, and
its Director Shri Upesh H. Thakkar respectively. Relevant Para of CESTAT's Final
Order No A/10118-10134/2023/2018 dated 25.01.2023 is re-produced :-

"O4. We haue carefullg coftstdered the submission mdde bA both the si.des and
perused thet records- We find that exemption und.er the aforesai.d ncttiftcation is proued to

goods uiz. 'Boron Ore'. From the perusal of the finding of adjudicating duthoritA, the test
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report of the product shotus that the goods b 'Boron Ore' howeuer, the same obtained
after remoual of impuities. The adjudicating authoritg has relied upon Wikipedia and
Website for the meaning of 'Ore'. In our considered uiew, when the test reports are

auailqble on record, there b no need to go to the website and Wikipedin. Whether the
goods will remnin a.s Ore after remnual of impuities has been considered in uaious
judgement cited by the appelLonts. Houteuer, the ad.judicating authoity has not properlg
considered various defence submrbsion made bg the appelLants and the judgements
relied upon by the appellants.

05. AccordingLg, ue are of the uiew that matter needs to be reconsidered in the light
of the test reports and judgements relied upon by the appellant. All the bsues are kept
open Impugned orders are set aside. AppeaLs are alloued bg woy of remand to the
adjudbating authorifu . "

27, Issue for consideratlon before me in this denovo proceeding are as under:-

27,1 Whether the goods imported by M/s. Astron Internationa.l Pvt. Ltd under their
Bi1ls of Entry as mentioned in Annexure A-7, A-2, A-3, A-4, A-5 & A-6 to Show cause
Notice, declared by them as "Ground Colemanite (P203 4oo/o) Natural Boron Ore"
classified under Customs Tariff Item No. 25280090 should be rejected and the goods
be classified under tariff item No. 25280030 as "Natural Calcium Borate and
concentrates thereof'?

27.2 W}:elher the exemption of Basic Customs Duty (BCD) under (i) Notification No.

72/2O72-Cus dated 17.03.2012, as amended (Sr. No. 113) (till 30.06.2017) and (ii)
Notification No.50/2017-Cus dated 30.06.2017, as amended (Sr. No. 130) (01.07.2017
onwards) should be disa.llowed?

27.3 Whether the goods imported by M/s. Astron International Pvt. Ltd under their
Bills of Entry as mentioned in Annexure A-),, A-2, A-3, A-4, A-5 & A-6 of the Show
cause Notice are liable to confiscation or otherwise? And whether Bond executed for
provisiond release of seized goods of 432 MTs imported under the Bills oi Entry
bearing Nos. 6455984 dated 13.01.2020, No. 6456285 dated 13.Ot.2O2O and 6546479
dated 20.01.2020 is required to be enforced and further the bank guarantee / security
submitted should be appropriated towards the value ofthe goods?

27.4 Whether M/s. Astron Internationa.l Pvt. Ltd are liable to pay the diffcrential
amount of Customs Duty, as detailed in mentioned in Annexure A-1, A-2, A-3, A-4, A-
5 & A-6 of the Show Cause Notice under Section 28$l of the Customs Act, 1962 and
whether they also liable to penalty under the provisions of Section 112(al/112 lbl,
114A, 1144A and Section 117 ofthe Customs Act,7962?

27.5 Whether, Shri Upesh H
is [ab]e to Pena-ity Section
Customs Act, 1962?

Thakkar, Director of M/s. Astron lnternationa] Pvt Ltd
112(a) & (b), Section 114AA and Section 117 of the

24. Points at Sr. No. 27.2 to 27.5 supra, viz. Eligibility of Exemption Notificarion,
Duty liability with interest and penal liabilities on importer as well as its Director
would be relevant only if the main point stated at Sr, No. 27.I supra is answered in
the alErmative. Thus, the main point is being tal<en up firstly for examination.

29. Whether the goods imported by M/s. Astron International Pvt. Ltd under
their Bills of Entry as mentioned in Annexure A-L, A-2, A-3, A-+, A-5 & A-6 of the
Show cause Notice, declared by them as "Ground Colemanite (8203 40y"l Natural
Boron Ore" classifred under Customs Tariff Item No. 2528OO9O should be
rejected and the goods be classified under tariff item No. 2528OO3O as
'Concentrate of Natural Calcium Borate' or 'Concentrate of Boron Ore'?
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29.L.L | find that Hon'ble Tribunal in their Order dated 25.01.2023 have interalia
staled that " . . . .. that ln our considered view, when the test repons a,re available on
record, there is no need to go to the website arrd Wikipedia". I find that present case is
not merely based on the Test Reports, but it is a-lso based the supplier's activities,
HSN of Section 2528, and meaning /definition of Ore artd Concentrate etc. First of all,
it would be worth to discuss the Test Reports.

29.L.2 I find that initially, the sample were drawn from the import of impugned goods

imported vide Bill ol Entry No.6456285 dated 13.01.2020 by the Noticee. The sample
drawn was senr to CRCL, Vadodara vide Test Memo No. 04/2O79-2O dated 24.O1.2O2O
who reported Test Report vide Ietter dated 06.02.2020 as under :

"The sample is in the form of off-white line powder. It is mainly composed of
oxides of Boron & Calcium alongwith siliceous matter.B2O3 = 4l.2o/o by wt,
and CaO = 24.7o/o by wt., Loss on drying at 1OS degree Celslus = O.79 o/o bg u,tt.

Los.s on ignition at 9OO degree Celsius = 26.0% by u-tt.

Aboue anaLgticaL findings reueal that it is

lColemanite)".
processed. borate mineral

29.1,3 M/s. Astron did not agree with the test report given by the CRCL, Vadodara
and therefore requested the Joint Commissioner of Customs for re-testing of the
sample at CRCL, New Delhi. Accordingly, on approval of the Joint Commissioner of
Customs, another set of sample was sent to Centra.l Revenue Control Laboratory, New

Delhi vide Test Memo No. 16 /2079-20 dated O2.O3.2O2O. The Joint Director, CRCL,

New Delhi vide letter F.No.2S-Cus/C -46 /2O19-2O dated 04.06.2020 submitted Re-Test
report in rcspect o[ abovc mentioned Test Memo which was as under:

"The sample is in the form of white powder. It is mainly composed of borates
of calcium, alongwith siliceous matter and other associated impurities like silica, iron,
etc. It is having following properties:

1. 7o Moisture (105 degree C) by TGA =O.72
2. 7o Loss on ignition at (900 degree C) by TGA = 24.85
3. "/" B2O3 (DrY Basis) = 38.O6
4. o/o Actd insoluble = 4.55
5. XRD Pattem =Concordant with Minera-1 Colemaaite

On the basis of the test carried out here and available te nical li eratur the,I e

sample was Mineral Colemanite- a Nat Calcium Borate lCommonly known as

Boron Orel".

29.1.4 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No VIII/14-
01/SllB/Boron Ore/Raj Boraxll9-2O dated 16.06.2020 requested the Head Chemical
Examiner, CRCL, New Delhi to send detailed report covering all the points of test
memo as the re-test report received from CRCL, New Delhi for all similar cases does

not cover:r1l queries / qucstionnaires given in the Test memo. ln response to the said
letter, the Joint Director, CRCL, New Delhi vide letter F.No.2S-Cus/C-4O-47 /2O19-2O
dated 24.06.2020 submitted point wise reply as under:

'Point (l,ll&W) sample is colemanite, a NaturaL Caltium Borate (Commonly

knoun as Boron Ore)
Point (lil) The sample ls ln powder form (Cttshed/Grind.ed.)
Point (N) The sampLe is not calcined
Point (V) The sample is in the form of Colemanite Mineral"

29.L.5 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No.VIII/14-
01/SllB/Boron Ore/Raj BoraxlTg-2O dated 01.O7.2020 again requested the Head

Chemical Examiner, CRCL, New Delhi to clarify whether the sample was Boron Ore or
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Points raised in the
Teet Memo

Details
meatioaed in
Test Reports

Point I
Whether the samples
were in form in which
they are found
naturally on earth

The sample is
commonly
known as
Boron Ore.

Samples are
not ca.lcined

Boron Ore Concentrate and what was the process through which the sample was

enriched/ concentrated with following queries / questionnaires:-

Remarks

Since, the test report was not clear as to
whether the sample was Ore Ore
Concentrates the classification of the
product under Custom Tanff could not
be decided.
The website of Etimaden{supplier of
imported goods) mentioned that B2O3
contents of the colemanite ore mined
ate 27ok to 32"/o whereas the technical
data sheet of Ground Colemanite shows
the B2O3 content as 4Oo/o. Thus, there
must be any process involved by which
the concentration of the product was
increased from 27 -32o/o to 40%, i-e, it
appears that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of technical
data sheet and print out taken from
website are enclosed.

29.t.6
letter F. No
under-

In response to above letter, the Joint Director, CRCL, New Delhi vide
2S-Cus/C-4O-47 12O19-2O dated 08.07.2020 send the para-wise reply as

Comments
Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

The website of Etimaden
(supplier of imported goods)
mentioned that B2O3 contents
of the Colemanite Ore mined
are 27%o to 32o/o whereas the
technical data sheet of Ground
Colemanite shows the B2O3
content as 4Oo/o. Thus, there
must be any process involved
by which the concentration of
the product was increased from
27 -32o/o to 4Oo/o, i.e. it appears
that the product is enriched in

Natural Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in Custom
Tariff. The sample is a
natural calcium borate,
Mineral Colemanite- a

Natural Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.
The sample under
reference are not
undergone any process
of calcination.
Laboratory Cannot
comment on the
starting material and
process undergone. It
can give the final value
ot ok 8203.

Points raised by you Remarks as per your letter
Whether the samples
were in form in which
they are found
naturally on earth

Whether the goods are
processed using
calcination or
enriched / concentrated
by using any other
method
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Whether t}te goods
are processed using
ca.lcination or
enriched/
concentrated by
using arry other
method I
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oncentrator plant to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website are
enclosed.

I find that at one instance, CRCL, Delhi says that sample is ,,a Natural
Calcium Borate (Commonly known as Boron Orel" and on anol:her instance says
that "Laboratory cannot comment on the startinE material and process
underqone. It can give the final value of 7o 8203". Thus, I find that the Test Report
oi CRCL, Delhi is not conclusive to certain extent that CRCL Dr:lhi has specifically
stated that "Laboratory cannot comment on thc startiag material aad process
undergone". Further it is stated that based on available technical literature, they
have teported that sample is of 'l{atural Calcium Borate (Commonly kaovrn as
Boron Ore)'. Further, Joint Commissioner, SIIB, Customs, Surat, vide letter dated
OL.O7.2O2O had specifically asked CRCL Delhi that "Whether the samples were in
form in which they are found naturally on earth". The CRCL, Delhi vide their reply
dated 08 07 2O2O has replied that "Natural Borates and Concentrates thereof (whether
or not calcined) was mentioned in Custom Tariff. The sample is a natural calcium
boratc. Mineral Colemalite- a Natural Calcium Borate (CommonLy known as Boron
Ore) was mentioned in the report".

Thus, I {lnd that there was nothing in Test Report of (IRCL, Delhi which
indicate mcthodolos/ adopted for testing and determination of sample as Natural
Calcrum Borate (Commonly known as Boron Ore)'. The CRCL, Delhi has a-1so admitted
that the sample they tested were in poud.er form (Atshed,lGrinded) and B2O3 was
38,060/o. Thus, I find that the report of CRCL a-lso does not rule out the fact that some
process has been undergone. Thus, I Iind that CRCL, Vadodara has also said that the
sample was off-white hne powder, wherein B2O3 was 4l,2.yo by weight. CRCL, Delhi,
also stated that sample was in powder form (crushed/grinded). Thus, I find that
product have undergone some process, possibly concentration in the concentration
plant {as indicated in the website of Etimaden) which resulted in the increase of B2O3
conLcnt from 27 -32a/o lo 4).sok/38.5o/o-

29,1.7 Further, I hnd that during investigation of an identica.l goods by D.R.I., Surat
in case o[ import of "ULEXITE" described as "ULEXITE BORON ORE" manufactured by
samc producer M/s Etimaden, Turkey and supplied through same trader M/s Asian
Agro Chemicals Corporation, UAE, it was found that said product i.e., "ULEXITE" was a
concentraLed product of Natura.l Boron Ore. The said investigation in respect of import
ol "ULEXITE" described as "ULEXITE BORON ORE" by M/s Indo Borax a'rrd Chemicals
Ltd, 302, Link Rose Bui.lding, Linking Road, Near Kotak Mahindra Bank, Santacruz
West, Maharashtra was completed resulting in issualce of the Show Cause Notice
no.DRI/AZUISRU-O6 /2O2O /Indo-Borax dated 76/12/2O2O. M/s Pegasus Customs
House Agency Pvt. Ltd., CHA of M/s Indo Borax atrd Chemica.ls Ltd vide letter dated
O3.O7.2O2O had submirted copies of import documents of M/s Indo Borax which
included the test report of 'ULEXITE' supplied by M/s Etimaden, Turkey showing the
description of the goods supplied as " Ulexite, Concentrated, Granular, In Bulk 3-125mm"

29.1.8 The Show Cause Notice issued by DRI mentioned that the test report of the
consignment imported as 'ULEXITE BORON ORE' was obtained and as per Test Report
of Chemical Examiner, Grade-I, Central Excise & Customs Laboratory, Vadodara al1

such imported items were 'processed minera.l Ulexite'(as per tJ.e Show Cause Notice no.
DRI/AZUISRU -0612020 /lndo-Borax dated 16/12/2020l; that as per the literature
available at site of M/s Etimaden, ULEXITE Grarrular was a refined product having
lesser concentration of B2O3 i.e. 3O%o in comparison to their product "Ground
Colemanite" which is having minimum concentration of B2O3 at 4Oo/o. Hence, it was

clear that "Ground Colemanite" was a more refined ald concentrerted product and t}Ie
test report of the producer in case of "ULEXITE" declared it as concentrated product and
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the presence of higher o/oage of B2O3 made it more concentrate. However, no such test
report of the producer M/s Etimaden had been disclosed by M/s. Astron in present
case through e-sanchit portal/Customs Department.

29.L.9 I find that Hon'ble CESTAT, Ahmedabad in its Order dated 25.01.2023
has stated that" .....that In our consi.d.ered uieu, when the test reports are auailable on
record., there b no need to go to the uebsite and Wiktpedia". I find that word 'Ore'and
'Concentrate' as referred in Chapter 2528 has not been defrned. Further, CRCL,
Vadodara says that it is "off-white fine powder and B2O3 was 47.2o/o by weight, CRCL,
Delhi interalia stated that "sample is in powder form (Crushed/Grinded) and B2O3
was 38.06% dry basis. Thus, I find from these Test reports that there is no dispute
that process has been done on the Trlatura-l Boron Ore'and in absence of the definition
of " Ore" and "Concentrate'as mentioned in Chapter 2528, it would be appropriate to
refer to the definition of " Ore" and "Concentrate" from the dictionary and Wikipedia.
To fortify this stand, I rely on the ratio of the decision of Hon'ble Kerala High Court
rendered in the case of Taghar Vasudeva Ambrish v. Appellate Authority for Advance
Ruling - 2022 163l G.S.T.L. aaS (Kar.l which has held as under:

Further, Hon'ble Supreme Court in the case of Star Paper Mills Ltd Vs.
Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has held that "Word.s and
expressbns not deftned in the statute, Dictbnary meaning b rekrable"

Hon'ble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.
Commercial Taxes Offrcer, Anti-Evasion, Zone-\, Jaipur reported in 2077 (353) ELT
279 (Raj.) has interalia held as under.

n77. ..... In my uiew, aid of Wikipedia can certatnly be taken tnto consideration by both
the si.des. If, some ai.d can be taken out of the meaning giuen by Wikipedin as lt is also
an encgclopaedia, it mag not be wholly reliable but certainly tt can be taken into
consid.eration and euen the Apex Court has held that atd of Wikipedia can also be token
into consi.d.eratton. . . "

Thus, following the ratio of aforesaid decisions of Honble Supreme Court relied
on by the Hon'ble High Court of Kera.la and Rajasthan High Court, it would be worrh
to refer the definition of 'Ore'and Concentrate' from Dictionary and Wikipedia. Since
the definition of 'Ore'and Concentrate' has already been discussed in detail at Para
11 to 11.6 in the Show Cause Notice, it is needless to reproduce the same but from
the meaning of 'Ore' and 'Concentrate' as defined in various Dictionaries and
Wikipedia, as di.scussed in Para 1 I to 1 1.6 of the SCN, I find that 'Boron Ore' and
'Concentrate thereof are two different and distinct product. From the definition of
'Ore'and 'Concentrate', I lind that term "Ore" refers to a natura-lly occurring raw and
native mineral which were produced by mines and contain various foreign material
and impurities. Ore was extracted from the earth through pqiql4g ald treated
or refined to extract the valuable metals or minerals. The "Concentrate" was dressed
Ore obtained by passing through the physical or physic-chemicd operat.ion viz.
cleaning, washing, drying, separation, crushing, grinding, etc. Natural Ore which was
extracted from the miles though might have predominance of a particular minerzrl but
do not consist of any particular mineral a-lone. It was a naturally occurring raw and
native mineral which was produced by mines and contained various foreign material,
impurities a-nd other substances and not suitable for further operations. Ore was
extracted from the earth through mininq artd treated or refined to extract the valuable
meta.ls or minerals. The "Concentrate" was the form or Ores lrom which part or all of
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(Regd.) - (2006) 7 SCC 735 = 2006 (2o2) E.L.r. 2o9 (5.C.)1. ......."



29,L.lO Further, I Iind that the terms Ores and Concentrates have been defined
in the Explanatory Notes of Chapter 26 of the HSN which defines that the term 'Ore'
applies to metalliferous minera-ls associated with the substances in which they occur
and with which they were extracted from the mine; it also applied to native meta.ls in
their gangue (e.g. metalliferous sands"). The term'concentrates'applied to Ores which
have had part or all ol the foreign matter removed by special treatments, either
because such loreign matter might hamper subsequent metallurgical operations or
with a view to economical transport".

29.l.ll Further, I find that Shri Upesh H. Thakkar, Director of M/s. Astron in his
statement dated 02.11.2020 has specifically admitted that Main use of Ground
Colemanite is in Ceramic Industry for manufacture of Cera:nic Glaze Mixture
commonly known as Frit and all of their buyers of Ground Colemnite are such
manufacturers and Ground Colemanite are used as such, without aly processing. I
hnd that although M/s. Etimaden have clarilied in their certilicate dated 15-2-2021
that the Boron content of each zone varies from 22-44Vo and that B2O3 contents of
their natural borates are not updated frequently in their website; they have mentioned
in the said certificate that the unwanted stones, clay and other impurities are
physicaily separated; that thereafter the boron lumps are subjected to pulverization,
then powdered wherein the crystallographic structure does not change. As per
definition of 'Concentration of Ore' (obtained from askiitians. com) , the process of
removal ol galgue (unwanted impurities such as earth particles, rocky matter, sald
limestone etc.) from the Ore itself is technically known as concentration or Ore
dressing and the purified Ore is known as 'concentrate'. Thus, irrespective of the
content ol B2O3 in the Ore, the goods imported by the Noticee are nothing but'Ore
Concentrate'of Natural Calcium Borate OR 'Boron Ore Concentrate' and not Boron
Ore'as contended by the Noticee.

29,1,12 I hnd that M/s. Astron has contended that the Department had erroneously
placed reliance on the proceedings in case of another importer viz. Indo Borax ald
Chemicals. The goods imported by the said importer were Ulexite which were not the
goods imported by them in the present case artd therefore no reliance can be placed

on the proceedings in the said case of import of Ulexite even though the supplier arrd
producer were the sarne as in the assessee's case

In this regard, I lrnd that the Department has rightly relied upon the said case

as the product imported by M/s. Indo Borax and Chemicals ltct. namely "ULEXITE
BORON ORE" was ma,nufactured by same producer M/s Etimaden, Turkey and
supplied through same trader M/s Asian Agro Chemicals Corporation, UAE and it was

found that said product i.e., "ULEXITE" was a concentrated product of natura.l boron
Ore despite having much less B2O3 content than that of the product of the Noticee. M/s
Pegasus Customs House Agency A^. Ltd., CHA of M/s Indo Bora-r ald Chemicals Ltd
vide letter dated 03.07.2020 had submitted copies of import documents of M/s Indo
Borax which included the test report of ULEXITE' supplied by M/s Etimaden, Ttrrkey
showrng the descdption of the goods supplied as "lneib, Concentrated, Granulnr, In
BuLk 3 125mm".

2g.l.Lg Further, I find that from the print out taken from website of M/s Etimaden
(http:/ /www.etimaden.gov. tr/en) which stated that "The B2O3 content of the

coLemanite Ore mined from open quarry b befioeen %27-%32" and the print out of
'product technical data sheet' of Colemanite (calcium Borate) taken from website of
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the foreign matters have been removed and obtained by passing through the physical
or physic-chemical operation viz. cleaning, washing, drying, separation, crushing,
grinding, etc. Therefore, it appeared from the above that Natural Ore consists of _
various minerals and other minerals arrd substances artd therefore as such it could
not be directly used lor any further manufacturing, whereas concentrate was form,
from which part or a1l of the foreign matters had been removed.



Thus, from the website of the supplier M/s Etimaden, and product technical
data sheet, it is crysta-l clear that supplier M/s Etimaden has processed the Ore in
their concentrator plant ald Boron Ore has been enriched to obtarn ioncentrated
product ald further it was passed through crushing and grinding process to obtain
concentrated product. ThuB, et no atretch of imagination, it can be conBidcred as
Natural Boron Ore rather lt is 'Concentrate of Boron Ore'.

29.L.14 Further, I frnd that M/s. Astron
75.02.2021 issued by the overseas supplier
specilicaJly mentioned as under:

has produced the Certificate
M/s Etimaden wherein they

dated
h ave

'After subtracting the mineral, a.s Aou maA knou.t, it b not possibLe to sell extracted mass
together uith the stones and other unutanted material since ang of the customers do not
want tD pay for these unu)anted. stones, clay and other impuities u.thich are physicaLlg
separated. Then the lumps are subjected to pulverization to make 75 micron pouder and
here there is no chembal treatmcnt done. Euen calcination i-s not done. The Boron lumps
hauing B2O3 content ranging from 38-42o/o are simply powdered wherein
crystollagraphic sttucture is neuer changed."

As per definition of 'Concentration of Ore'(obtained from askiitians.com),
the process of removaL of gangue (unwanted impurities such as earth particles, rocky
matter, salld limestone etc.) from the Ore itself is technically known as concentration
or Ore dressing and the purified Ore is known as 'Concentrate'. Thus the goods
imported by M/s. Astron are nothing but 'Concentrate of Natural Calcium Borate'or
'Concentrate of Boron Ore' and not 'Boron Ore' as contended by the Noticee.

29,1,15 Further, I find that M/s. Astron have contended that Certificate dated I5,t
February 2021, EtiMaden have clarified that the B2O3 content of their natural borates
are not updated frequently on their website since it charges with the nature o[ the ore
vein operated. I find that it may be true that suppler may have not updated their
website. However, even today on browsing the website www. of overseas supplier
M/s. EtiMaden, in Technica-1 Data Sheet of Product "Ground Colemanite", they
mention "The ore is enriched in concentrator plant to obtain concentrate product.
The coucentrated product is passed through crushing and grinding procesaes
respectively to obtain milled product". Thus, there is no dispute that overseas
supplier to protect their business interest have issued aforesaid Certificate whereas.
the fact is that the impugned goods is 'concentrated Ground Colemanite'and exporter
himself mentions as 'concentrated product' in the Technical Data Sheet of "Ground
Colemanite" even after issualce of aforesaid Certificate dated 15.O2.2O21 .

29.L.L6 Thus, from the above discussion mentioned in Para 29.L.L to 29.1.15, on
harmonious reading of the Test Results of CRCL, Vadodara, Delhi, definition of 'Ore'
and 'Concentrate' and the details mentioned in Technica.l Data of the overseas supplier
M/s. EtiMaden, I frnd that product "Ground Colemanite B2O3 4oak Natural Boron
Ore" imported by Mls. Astron is actually 'Concentrate of Natural Calcium Borate'or '

Concentrate of Boron Ore'and not 'Boron Ore'as contended by the Noticee.

29.2 Whether the goods "Ground Colemanite B2O3 4oo/o Natural Boron Ore"
imported by the Noticee merit classilication under Customs TarilI Item No.
2528OO9O or Customs Tarilf Item No. 2528OO3O? Further whether the Noticee is
eligible for exemption of Basic Customs Duty under (i) Notification No. t2l2OL2-
Cus dated L7.O3.2OL2, as amended (Sr. No. 1r3) (till 30.06.2017) and (ii)

M/s Etimaden and categorized at their website as "Refined Product" wherein it was
mentioned that "The Ore i.s enrlched ln concentrator plant to obtain concentrated.
product. The Coacentrated product ts possed through crushing and grind"ing
processes respectluely to obtaln mllled product.
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Notification No.sO/2017-Cus dated 3O.O6.2OL7, as amended lSr. No. 13O)

l0l.O7.2Ol7 onwards).

29,2.1 I hnd from the drscussion made in Para 29.1.1 to 29,1.15 hereinabove that
product "Ground Colemanite B2O3 40% Natura.l Boron Ore' imported by M/s. Astron
is actually' Concentrate of Calcium Boron Ore'. The same are covered under Chapter
Heading 2528 ot the First Schedule to the Customs Tariff Act, 1975 which reads as
under:

Chapter
Head,

Descriptlon Unlt
Rate

oJ
Dutg

NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE;
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

252800 Natural borates and concentrates thereof (Whether or
not calcrned), but not including borates separateci from
natural brine; natural boric acid containing not more
than 85 ok of H3 BO3 ca-lculated or the dry s/eight

2524OO10 Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

2528OO2O j Natu ral boric acid containing not more than 85% of H3
' BO3 1 calculated on the dry weight )

2 s280030 Natural calcium borates and concentrates thereof
(whether or not calcined)

25280090 Others

I find that there is specific mention of Natural Czrlcium Borates and
concentrates thereof (whether or not caJcined) at Tariff Item 25280030. M/s. Astron
has also not raised any dispute so far as the classilication of the goods is concerned.
Further, CRCL, Vadodara as well CRCL, Delhi have also stated that the sample were of
Calcium Borate. Hence, I find and hold that the product/goods imported by the
Noticee is 'Concentrates of Natural Ca.lcium Borates' which falls under Tariff Item
25280030 olthe Customs Tariff Act, 1975(51 of 1975).

29.2.2 I find that M/s. Astron has declared their impugned goods under Customs
Tariff ltem No. 25280090. On perusa.l of the above Pata 29.2.L it is clear that
Customs Tarjff ltem No. 25280090 is for 'others'and Noticee is dr:claring their import
goods as "Ground Colemanite B2O3 4Oo/o Natural Boron Ore". I find that there is
specific entry for 'Natural Borates and Concentrate'. If the imported goods is Ttlatura-l

sodium borates and concentrates thereof (whether or not ca.lcined)' it merits
classification under Tariff Item 252800 i0 and if the imported goods is 'NaturaJ
calcium borates and concentrates thereof (whether or not ca-lcined)' it merits
classification under Tariff Item 25280030. Whereas, M/s. Astron has classified under
Customs Tz.:.riff ltem No. 25280090. I frnd that all the Test Reports as mentioned above

state that 'it is oxides of Boron & Calcium'. Thus, its merit classification would be

'25280030' whereas M/s. Astron has mis classified uflder Customs Tariff ltem No.

2s280090.

29,2,3 I find that it is well established that when a general entrl'and a special entry
dealing with same aspect are in quesdon, the nrle adopted and applied is one of
harmonious construction, whereby the general entry to the extent dealt with by the
special entry, would yield to the Special Entry. In this regard, I would like to rely on

the ratio of the decision of Hon'ble Supreme Court rendered in the case of Moorco

2528

KG 70%

KG 10%

KG 1,Oo/o

KG LO./"
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(Indi.a) Ltd. v. Collector of Customs, 1994 Supp (3) SCC 562 reported in 1994 74 E.L.T

5 (S.C.) wherein the Hon'ble Supreme Court has interalia held as under

" 4....The speciftc heading of classification has to be preferred ouer general heading. The

clause contemplates goods whbh mag be sati.sfging more than one desciptton. Or it
may be sati.sfying specifrc and general d.esciption. In either situation the classification
which b the most specLJic has to be prefened ouer the one which is not specific or is
general in nature. In other words, between the two competing enties the one most
ne@rer to the desciption should be preferred. Where the class of goods manu.facrured bg
@n assessee fo\l-s say in mare than one heading one of which mag be specifb, other
more speciftc, third most speciftc and fourth general. The rule requtres the authonties to

clnssify the good.s in the heading uhich soti-sfies most speciJic description.... "

29.2.4 I frnd that vide Finance Act, 2011, there is vital substitution in Chapter Head
2528 of First Schedule to the Customs Tariff Act,1975 and the wording of Chapter
2528 has been specifrcally mentioned as "NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT NOT INCLUDING BORATES SEPA-
RATED FROM NATURAL BRINE; NATURAL BORIC ACID CONTA.INING NOT M,ORE

THAN 85% OF H:BO: CALCULATED ON THE DRY WEIGHT" Thus with clear intent to
consider the Natura-I Borate and Concentrate thereof two different products (goods),
conjunction AND' is employed between T{ATURAL BORATES' and 'CONCENTRATES
THEREOF'.

To fortify my stand that Natura.l Borates and Concentrates thereof are two
different product, I rely on the ratio of decision of Honble Tribunal of Mumbai
rendered in case of Star Industries Vs. Commissioner of Cus. (lmports), Nhava Sheva
reported ln 2014 (312) ELT 209 (Tri. Mumbai) upheld by the Hon'ble -Supreme Court
reported in 2015 324], E.L.T.656 (S.C.) wherein it has been intera-lia held as under:

"5.5 It is a settled legal position that it b not permbsible to add uords or to fill in a gap
or lacura; on the other hand effort should be mnde to giue meaning to eoch and euery
word used bg the Legislnture. "It is not a sound pincipLe of construction to brush aside
tuords in a statute as being inapposite surplus age, tf they can haue appropnnte
application in circumstances conceiuably within the contemplation of the statute" lAsuini
Kumnr Ghose u. Arabinda Bose, AIR 1952 SC 3691. In Rao Shiu Bahadur Singh u. State
of U.P. IAIR ]953 SC 3941 it was held that "it is incumbent on the Court to auoid a
construction, if rea.sonablg permbsible on the language, which render a port of the
statute deuoid- of ang meaning or applicatbn". Agatn in the case of J.K. Cotton Spinning
& Weauing Mills Co. Ltd. u. State of U.P. INR 1961 SC I 17Ol it was obsented that "in the
interpretation of statutes, the Courts aLuags presum.e that the Legi.slature inserted euery
part thereof for a purpose ond the Legi-slatiue intention i-s that euery part of the statute to
have effect". The Legi-slnture is deemed not to waste its uords or to saA anything in uain

[A]R 1920 PC 1811 and a construction uhich attibutes redundancg to the Legbtature
will not be accepted except for compelling reasons INR 1964 SC 7661.

5.6 In Balwant Singh u. Jagdish Stngh [2O.J_9_852)EJJ-5O (5.C.)] while interpreting
the prouisions of Section 15 of the Haryana Urban Rent (ControL o[ Rent and Euiction)
Act, 1973, the Apex Court laid doun the folLowing pinctple :-

'It must be kept in mind that wheneuer a lau i.s enocted by the legAlature, it is intended
to be enforced in its proper perspectiue. It b an equally settled principle of law that the
prouisions of a statute, including euery uord, haue to be giuen full effect, keeping the
legblatiue intent in mind, in order to ensure that the projected object is achieued. In other
words, no proubions can be treated to haue been enacted purposelessly. Furthermore, it
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Thus, in view of the aforesaid findings, I find that M/s. Astron has mis
classified their imported goods under Customs Tariff Item No. 25280090 instead of
merit classiiication under Custom Tariff Item No. 25280030.



Ls al.so o utell settled canon ol interpretatiue jurisprud,ence that the Court should not giue
such an inlerpretation b proui,sions uthich utould render the prouision ineffectiue or
odious."

5.7 From the principles of statutory interpretation as explained bg the Hon'ble
Apex Court and. applging these to the fo.cts oJ the present case, the onlg
reasonable conclusion that can be reached. ls that the legislature intend.ed to
treat 'ores' and 'concentrates' d.lstinctlg and. d,ifJerentlg. Otheruise, there uos
no need. for the legislature to emplog these two tenns uith a conjunctiue 'and,'
in between. IJ orle treats ores and. concentrates sgnongrnouslg,, as argued bg the
ld.. Counsel Jor the appellant, that utould. rend.e" the terrn "concentrote"
red.und.ant which is not permissible."

I find that in the present case, the overseas supplier himself declares in the
Sheet of Technical Data Sheet of Product "Ground Colemaaite". that "The ore is
cnriched in concentrator plant to obtain concentrate product. The concentrated
product is passed through crushing and grinding processes respectively to obtain
milled product". Thus, the supplier himself considers the Ore ard Concentrate two
different products which is in consonance with the Tariff Heading 252a of the First
Schedule to the Customs Tariff Act. 1985.

29.2.5 I find that had it been the intention of Statue to consider the Boron Ore arld
Concentrate thereof as same, it would have been simply worded as "Boron Ore" and
no conjunction "AND" would have been inserted in between 'Boron Ore ald
Concentrate'. Therefore, if it is considered as 'Natural Boron Ore' artd 'concentrate
thereof are the same, it will amount to cutting down the intendment of the provisions
ol the statute. In this regard, I rely on the ratio of the decision of Hon'ble Supreme
Court rendered in the case of WF (India) Ltd. Vs. State of Maharashtra reported in
2023 17 2) G,S.T.L.444 (S.C.), wherein, it has been held as under;

"12.The Hrgh Court, uLhtLe rejecting the petition, placed reliance an tlrc fact that there
hos to be a proof of pagment of the aggregate of the amounts, as ser out in clauses (a) to
(d) of Sectton 26(6A). Tlrc second rea.son u.thbh u-rcighed with the High Court, is that any
paAment, uthtch has been made albeit under protest, utill be adjusted against the total
Ltabttity and demand to follou.t. Neitlrcr of these considerations can affect the
interpretation of the plain language of the unrds uthich haue been used by the
legi^slature in Section 26(6A). The orooislons of a taxlna statute hq.ae to be
construed, as theu stand.. ad.optlns the olain and, arammatical meanina of the
word.s used, Conse quenllg, the appellant u.tas liable to paA, in tenns of Sectbn 26(6A),
lO per cent of the tax di.sputed together with the filing of the appeal. There is no reo-son

u.thg the amount which utas pai.d under protest, shouW rTot be token into consi.d.eration.

It is common ground that if that annunt is taken into account, Lhe prouisions of the
statute Dere duty complied with. Hence, the rejection of the appeal u)as not in ord-er and
the oppeal uould haue to be restored to the file of the appelLate autltoifu, subject to due
ueification that 10 per cent of tlle amount of tox di-sputed, o.s interpreted by the terms of
Lhi-s judgment, has been dulg deposited by the appellant."

Further, I hnd that Hon'ble Supreme Court in the case of V.N. Mutto Vs. T.K.
Nardi reported in (1979) 1 SCC261,368 has interalia stated as under:

" The court has to determine the intention as expressed. by the uords used. If the u'ords
of a stotue are themselues precise and unambiguous then no more can be necessary
than Lo expound those u.tords in their ordinary and natural sense. The words them-selues

alone do n such a case best decl-are tlTe intentbn of the lawgiuer"

29.2.6 | find that there
has been made in
distingujsh / d i lferentiate

is no dispute that vide Finance Act, 20-1, vital substitution
Chapter heading 2528 and with clear intent to
the 'NATURAL BORATES' from the 'CONCENTRATES
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THEREOF' conjunction 'AND' has been inserted /employed between 'NATURAL

BORATES' and'CONCENTRATES THEREOF'.

In view of the aforesaid finding, I find that goods viz. "Ground Colemanite B2O3
40% Natura-l Boron Ore" imported by M/s. Astron is not 'Natural Boron Ore'and it is
'Concentrate of Boron Ore'and it merits classification under Customs Tariff Item No.

25280030 and not under Customs Tariff Item No. 25280090 as declared by the

Noticee.

29,2,7 I find that M/s. Astron has heavily relied on the decision of Honble Supreme
Court rendered in case of Minera-1 & Meta-ls Trading Corporation of India Vs. Unjon of
India and Others - reported in 1983.(r3) E.L.T. 1542 (S.C.).

I Iind that the ratio of the aforesaid decision of Hon'ble Supreme Court is not
applicable to present case as in the said case it was held that "wolfram ore which was
imported by the appellants was never subjected to any process of roasting or
treatment with chemica.ls to remove the impurities" whereas in present case, the
supplier M/s. EtiMaden their Technical Data Sheet of 'Ground Colemanite' clearly
says that "the ore is enriched in concentrator plant to obtain concentrated product"
Further, the sajd decision is rendered in context of import of Wolfram Concentrate in
the year January'1964 and during the material time, the relevant entries in the
Customs Tariff contained were set out as under:

Item No. Name of Article Nature of duty Standard rate
of duty
(1) t2l

MINERAL PRODUCTS
26. Mettalic ores all

sorts except ochres
and other pigments
ores and antimony
ore

{3) (4)

X Free X

Whereas, tirere was huge change in First Schedule to the Customs Tariff Act, 1975
vide Finalce Act, 2011 whereby certain entries in respect of Chapter heading 2528
\rere substituted as already mentioned at Para 29,2.1 hereln above. Therefore, in
view of the comparison of Tariff entry prevailing in the year 1964 and post 20 1 1 , there
is vital chalge. ln 1964 there was only mention of 'Mettalic ores of all sorts' ald there
is no mention of 'concentrate thereof whereas post 2011 'Natural Borate' as well as
'Concentrate thereof are in existence. Therefore, the ratio of the decision of Hon'ble
Supreme Court rendered in context of 'Ores of all short'cannot be madc applicable to
the case on hand.

29.2.4 I find that M/s. Astron has availed the benefit of Sr. No. I I 3 of Notification No.
7212O72-Cus dated 17.O3.2012 upto 30.06.2077 and thereafter Sr. No. 130 of said
Notification No. 12 /2O12-Cus dated 77.O3.2O),2 amended vide Notification No.
No.50/2017-Cus dated 30.06.2077 for the clearance of imported goods viz. "Ground
Colemarrite B2O3 4Oo/o Natural Boron Ore" classified under Customs Tariff Item No.
2528OO9O. On perusal of the said Notification No.\2 /2O),2-Cus dated 17.O3.2O12 and
amended Notification .No. No.50/2017-Cus dated 30.06.2017, I find rhat the said
Notification No.12 /2O12-Cus dated 17.O3.2012 exempts the goods of the descriprion
specified in column (3) of the Table or column (3) of the Table of said
NotilrcationNo. 12 /2O12-Cus dated 17.03.2012and falling within the Chapter, heading,
sub-heading or tariff item of the First Schedule to the Customs Tariff Act, 1975 (51 ol
1975) as are specified in the corresponding entry in column (2) of the Table of the said
Notification No.l2/2O72-Cus dated 17.O3.2O12. Thus, twin parameters needs to be
satisfied to avail the beneht of exemption from Basic Customs Duty. One the
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description specified in column (3) of the Table to the Notification should be matched
with imported goods and other tariff item should a-lso matched with the tariff item
specified in Column (2) of the Notification.

29.2.9 I nnd that as per Sr.1I3 of Customs Notification No.l2/2O),2-Cus dated
17.O3.2012 as amended vide Notification No.28/201S-Cus dated 30.04.2015 and Sr.
No.130 of Customs Notification No.50/2017 dated 30.06.2017, the NIL rate of Basic
Customs Duty had been prescribed on the goods i.e. 'Boron Ore' falling under
Chapter heading 2528 of the Customs Tariff Act, 1975. From the Chapter heading
2528 of the Customs Tariff Act, 1975 it is observed that Natural borates ard
concentratcs thereof fall under the said Chapter heading. Thus, from simultaneous
reading of Sr.No.113 ol Customs Notification No.72/2O72-Cus dated 17.O3.2OI2 as
amended vide Notification No 28/201S-Cus dated 30.04.2015 and Sr. No. 130 of
Customs Notification No.50/2017 dated 30.06.2017 and corresponding description of
goods, it is noticed that exemption has been given only to 'Boron Ore'and not to
'concentrate of Boron Ore'. It is a well settled law that an exemption Notrfication is to
be interpreted as per the plain language employed in the same and no stretching,
addition or deletion of any words is permissible while interpreting the Notification. The
Honble Supreme Court in the case of M/s Dilip Kumar & Co. reported at 2018 (361)
EL'l 577 (SC) has laid down the principle wherein it has been observed as under:

"The u-.tellsettled princtple is that when the u.tords in a stotute are clear,
plain and unambiquous and onlg one meaning can be inferred, the Courts
are bound to giue effect to the said meaning irrespectiue of consequences. IJ
the word.s in the statute are olaln and, unam.biouous. it becomes
necessaru to exoound, those uord,s in thelr natural and, ord,inant
sense. The words used decLare the attention of the Legi,slature. In Kanai Lal
Sur u. Paramnidhi Sadhukhan, AIR 1957 SC 907, it was hell that if the
u.tords used are capable of one constntction onlA then it u.tould not be open to
the Courts to adopt ang other hgpothetical construction on the ground that
such construction s more consistent uith the alleged object and policg of the
Act.

In the instant case, the entry at Sr. No.130 of Noffication No. 50/2017-Cus is very
plain and unambiguous and is applicable to 'Boron Ores'. In light of the specific entry,
there is no scope for insertion of the word 'Concentrate' to the entry. Had it been the
intention of the legislate to grant exemption to both, Boron Ores and Boron Ore
Concentrates, the same would have been explicitly mentioned in the Notification as has
been in the case of Gold Ore at Sr. No. 133 and Nickel Ore at Sr. No. 135 in the said
Notilrcation No.l2l2O),2-Cus dated 77.O3.2072. Both the entries al. Sr. Nos. 133 & 135
clearly describe the goods as'Ores and Concentrates'. As opposed to such entries, the
entry Sr. No. I l3 of Notificatron No. 12/2O12-Cus dated 77.O3.2072 upto 30.06.2017
and thereafter Sr. No. '130 of said Notification No. 12 /2O12-C.us dated 17.03.2012
amendcd vide Notification No. No.50/2017-Cus dated 30.06.2017 is limited to Eloron
Ores'ernd therefore, it is clear that the said entries are not applicable to 'Concentrate of
Boron Ore.. The pnnciples of interpretation as laid down by the Honble Supreme Court
fortifies my hnding that the word 'Concentrate' ca-nnot be added to entry at Sr. No.130
and the same has to be restricted only to Eloron Ore'.

29,2,10 M/s. Astron has contended that that the expression "Boron Ores" appearing
in the said Sr. Nos. 113 ald 130, must be confined artd restricted to Natural Boron
Ores i.e. Ore in the state arld condition in which it is mined without removing t]le
impuritres/ foreign particles; the Show Cause Notice has committed the error of
reading into the Notification additional words and conditions which are absent in the
Notification. They placed reliance on the following judgments which hold that it is not
permissible to read into the Notification, arry additional words or conditions/
restrictions which are not stipulated in the Notification:
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Inter Continental (lndia) v UoI - 2003 (154) ELT 37 (Guj)
Aflirmed in UOI v Inter Continental (lndia) - 2OOB (2261 ELT
16 (sc)
KantilalMa.rrilal& Co v CC - 2OO4 lI73) ELT 35.

I find that delinitions of 'Ore', 'Ore concentrate' and 'Concentration of Ore' as
discussed in Para 29.1 to 29,1.15, above distinguishes 'Ore'from 'Ore concentrate'.
As per definition of 'Concentration of Ore' (obtained from askiitians.com), the process
of removal of gangue (unwalted impurities such as earth palticles, rocky matter, sand
limestone etc.) from the Ore itself is technically known as concentration or Ore
dressing ald the purified Ore is known as 'concentrate'. Thus'Ore'ceases to be 'Ore'
for which exemption has been prescribed in the Notification once the unwanted
impurities such as earth particles, rocky matter, sand limestone etc. are removed from
it to make it an'Ore concentrate'. This distinction can be further illustrated from the
fact that after the refining process has been undertaken, the resultant product i.e.
'Ore concentrate' has been directly used in the manufacturing industry without any
additional processes undertaken on the same. Therefore, the contention of M/s.
Astron that the Department was reading into the Notification additional words and
conditions in the Notilication is unjustified and without any basis since the allegation
in the SCN is mainly based on the definitions of 'Ore'ald 'Ore concentrate'available in
various popular dictionaries ald on websites, the data available on the Website of
M/s. Etimaden as well as the test reports of the samples of the Noticee, of M/s. Raj
Borax Rrt. Ltd. ard M/s. Indo Borax by CRCL, Vadodara arrd CRCL, New Delhi as well
as the statement of Shri Upesh H. Thakkar Shah, Director of M/s. Astron stating that
the product which they imported was directly used in the ceramic industry without
any further processing. Also the principles laid down by the Honble Supreme Court,
as discussed above, expressly clarify that no addition or deletion is permissible. In the
instant case the entry exempts Boron Ore'and the same cannot be stretched to
include Concentrate of Boron Ore. Thus, I find that the ratio of the case laws cited by
M/s. Astron are not applicable to the facts of the case on hand,

29,2.LL Further, I ftnd that it is settled law that onus of proving that the goods fall
within four corners of exemption is always on the claimant. Honble Supreme Court in
case of Meridian Industries Ltd. v. Commissioner - 20 1 5 (3251 E.L.T. 417 {S.C.) has
held as under:

"73. The appellant b seeking the beneftt of exemption Notification No. 8/97-C.8. Since
it is an exemption notiftcatbry onus li.es upon the appellant to show that its case falls
within the four comers of thi,s notifiration and b unamb[guouslg couered bg the
prouisions thereof- /t rrs also to be borne in mind that such exemption notiftcations are to
be giten stict interpretatbn and, therefore, unless the a.ssessee b able to make out a
clear co.se in its fauour, it i.s not entitled to claim the benefit thereof. Otheru.tise, if there is
a doubt or two interpretations are possible, one which fauours the Department is to be
resorted to uthile construtng an exemption notiftcation. "

I find that M/s. Astron have not adduced any evidence to consider thar the
goods viz. "Ground Colemanite B2O3 4Oo/o Natural Boron Ore" imported by them were
Boron Ore and not 'Concentrate of Boron Ore'. Therefore, I am of the view that M/s.
Astron is not eligible for the benefit of Sr. No. I 13 of Notification No. 1212O)2-Cus
dated 17.03.2012 upto 30.06.2017 and thereafter Sr. No. 130 of sa.id Notification No.
12 /2O12-Ctts dated 17.O3.2012 amended vide Notification No. No.50/2017-Cus dated
30.o6.20t7.

29,3 Whether M/s. Astron are liable to pay the differential amount of Customs
Duty of Rs. 3,21,51,37Ol- (Rupees Three Crore, Twenty One Lakh, Fifty One
Thousand, Three Hundred and Seventy Only), as detailed in Annexure A-1, A-2,
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A-3, A-4, A-5 & A-6 of the Show Cause Notice under Section 2A@l of the Customs
Act, 1952 alongwith interest under Section 2EAA of the Customs Act, 1962?

29.3.L I find that the imported goods declared as "Ground Colema-nite (B2O3
40'2,) Natural Boron Ore" by M/s- Astron is a 'concentrate of Natural Ca.lcium Borate.
However the Noticee had mis declared the description as "Ground Colema;rite (B2O3
4001,) Natural Boron Ore" instead of " Concentrates of Natural Calcium Borate " or
" Concentrates oj Boron Ore" and wrongly availed the benelit of exemption knowingly
and deliberately with intent to evade Customs Duty from payrnent of Basic Customs
Duty as per Sr. No.1l3 o[Customs Notillcation No. 12 /2O12-Cus dated 17.03.2012 as

amended vide Notification No 28l2015-Cus dated 30.04.2015 and Sr. No.130 of
Customs Notification No.50/2017 dated 30.06.2017 for the period from 01.04.2015 to
30.06.2017 and 01.07.2017 to 26.11.2020 respectively by declaring Ground
Colemanite, B2O3 4oyo as Boron Ore as the exemption was available only to tsoron
Ore' and rhereby evaded Customs Duty arnounting to Rs. 3,21,51,37O/- for the
period 2015-16, 2016-17, 2077-18, 2018-r9, 2Ol9-2O and 2O2O-27 [up to
29.12.20201 respect.ively. The fact that 'Ground Colemanite B2O3 4O%'imported by
them were actually 'concentrate of Natural Calcium Borate' was <learly evident from
the discussion held hereinabove. Therefore, M/s. Astron, despite knowing that the
goods declared as 'Boron Ore' imported by them were actually 'Concentrate of Boron
Ore', by the aforesaid acts of willful mis statement and suppression of facts, M/s.
Astron had short-pard the applicable Customs Duties by way of deliberate mis-
representation, willful mis-statement and suppression of facts in order to evade the
diiferential Duty leading to revenue loss to the government exchequer. Also, the
subJect imported goods is classifiable under Tariff item No. 25280030 whereas M/s.
Astron have willfully mis-classified the same under Tariff item no. 25280090. Thus, I

hnd that it was not the case where M/s. Astron was not aware of the nature alld
appropriate classification of goods. However, the Noticee had willfully mis-declared the
description to evade payment of Custom Duty and also mis-classified the goods to
evade payment of Customs Duty by self-assessing Lhe same under CTH 2528OO9O

claiming the benefit o[ Customs Notification No. 12/2012-Cus dated 77-3-
2012(Sr.No.113) and Notification No.50/2017-Cus dated 30.06.2017 (Serial No. 130),
paying NIL BCD, as the said goods are 'Concentrates of Natura.l Calcium Borate'
instead of 'Natural Boron Ore'. Hence, the provisions of Section 28(4) of Customs Act,
1962 for invoking extended period to demald the short paid Duty are clearly
attrercted in this case. I, therefore, hold that the differential Duty of, 3,21,51,3701-
are required to be demanded and recovered from M/s. Astron invoking the provisions
of extended period under Section 28$) of Customs Act, 1962 a-Long with applicable
interest under Section 28AA of Customs Act, 1962. I find that M/s. Astron have
paid/deposited Rs.50,89,216l- under protest. Since I have found that M/s. Astron
is required to pay differential duty a-longwith interest, the protest lodged by M/s.
Astron needs to be vacated arld Customs Duty of Rs.50,89,216/- paid under protest
towards their differential Du ty liability as mentioned in Annexure-A-7 of the Show
Cause Notice is required to be appropriated and adjusted against the above

confirmed Duty liabilities of Rs.3,21,51,37Ol-.

29,3.2 I find that M/s. Astron have contended that number ol Bills of Entry were

assessed by the proper officer of Customs aJter examination of the goods and; that it
would be evident from the Examination Order in respect of such Bills of Entry that one

ol the Mandatory Compliance Requ.irements was to verifo tlat the goods are Boron
Ores for the purpose of exemption under Sr.No.1 13 of Customs Notification
No 1212O12-Cus dated 17-3-2012 and under Sr.No.130 of Clustoms Notifrcation
No.50/20 17-Cus dated 30.06.2077 and it is therefore clear that the issue whether the
goods are Boron Ores or not was specifica-liy examined in the case of number of Bilis of
Entry and the exemption benefr.t was extended by the proper officer of Customs after
such verification / examination and therefore the larger period of limitation cannot
apply merely because the Department subsequently entertains a different view on the
scope of the Notrfication.
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I frnd that the there is no merit in the M/s. Astron's contention. The case was
booked, based on al intelligence received by the oflicers of SIIB, Surat and it was only
then that this irregularity came to light. I a-lso find that M/s. Astron had suppressed
certain material facts from the Department which came to light, only when DRI booked
a case against M/s. Indo Borax and Chemicals Ltd., Mumbai (tn 2O2O\ who also
imported 'Ulexite Concentrated Granular' (supplied by M/s. Etimaden, Turkey through
same trader M/s Asian Agro Chemicds Corporation, UAE) declaring it as 'Ulexite Boron
Ore'. CHA of M/s Indo Borax ald Chemica-ls Ltd vide letter dated O3.O7.2O2O submitted
copies of import documents of M/s Indo Borax which included the test report ol
ULEXITE' supplied by M/s Etimaden, Turkey showing the description of the goods

supplied as "Ulexite, Concenrated, Gralular, In Bulk 3-125mm". Similar test reports in
respect of goods imported by M/s. Astron may also have been supplied by M/s.
Etimaden, Trrrkey. However, no such test report of the producer M/s Etimaden had
been disclosed by M/s. Astron in present case through e-sanchit portal/Customs
Department.

29.4 Vlhether the goods having assessable value of Rs. 57,67,56,0231-
imported by wrongly claiming as "Boroa Ore' as detailed in Annexure A-L, A-2,
A-3, A-4, A-5 & A-6 and consolidated in Annexure-A7 of the Show cause Notice
should be held liable for confrscation under Section 111 (m! of the Customs Act,
1962?

29.4,1 I find that 432 Mts of 'Ground Colemanite' imported under the Bills of
Entry bearing Nos. 6455984 dated 13.01.2020, No. 6456285 dated 130.01.2020 and
6546479 dated 20.01.2020 va-lued at 1,49,26,464l - [Assessable Value] had been
seized under Section 110(1) of Customs Act, 1,962 being liable for confiscation under
Section 111(m) of Customs Act, 1962 which was subsequently released provisionally
by the competent authority on request of M/s. Astron under provisions of Section
1 10A of the Customs Act, 7962.

29,4.2 Apart from the above seized goods, M/s. Astron had imported 16,776 / -
MTS of 'Ground Colemanite, B2O3 4oo/i totally valued at Rs. 56,18,29,559/- which
was actually'Boron Ore Concentrate' and wrongly availed the benefit of exemption
from payment of Customs Duty as per Sr.No.113 of Customs Notification No.

72 /2O72-Ctts dated 17.03.2012 as amended vide Notification No 28l2015-Cus dated
30.04.2015 and Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017 for
period from 01.04.2015 to 30.06.2077 and 01.07.2017 to 26.11.2020 respectively by
declaring 'Ground Colemarrite, B2O3 4o'yo' as 'Boron Ore' as the exemption was
available only to 'Boron Ore'. Though the said goods were not available for seizure had
been imported in contravention of the provisions of Section 4614) of the Customs Act,
7962. For these contraventions and violations, the aforementioned goods fall under
the ambit of smuggled goods within meaning of Section 2(39) of the Customs Act,
1962 and hence I hold them 1iab1e for conliscation under the provisions of Section
11i(m) of the Customs Act, 1962 in as much as by wrongiy availing the benefit of
Sr.No.113 of Customs Notification No.7212O72-Cus dated 17.O3.2O72 as amended
vide Notification No 28/2015-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notification No.50/2017 dated 30.06.2017, M/s. Astron had wrongly claimed the
goods imported to be Boron Ores.

29.4,3 As the impugned goods are found liable to confiscation under Section
111 (m) of the Customs Act, 1962, I find it necessary to consider as to whether
redemption fine under Section i25(1) of Customs Act, 1962 can be imposed in lieu ol
confiscation in respect of the imported goods, which are not physically available for
confrscation. Section 125 (1) ofthe Customs Act, 1962 reads as under: -

"125 Option to pay frne in lieu of conflscation -
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( I ) Wheneuer confi.scation of ang goods b autlwrised bg this Act, the offtcer
adjudging IL mag, in the case of any goods, the importation or exportation
uhereof i^s prohibtted under thi.s Act or under anA other law for the time being in

force, and shaLL, in the case of any other goods, giue to the owner of the good-s

lor, u.there such outner is not knou.m, the person from u-tlnse possession or
custodtJ such goods haue been seized,l an option to pay in li.eu of confiscation
such fine as the sai.d. officer thinks jit. . . "

29.4.4 I find that the Noticee has wrongly availed the benefit Sr.No. 1 13 of Customs
Notification No.12 /2O12-Cus dated 17 .O3.2O72 as amended vide Notification No
28/20IS-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017
dated 30.06.2017. I rely on the decision in the matter of Weston Components Ltd. v.
Collector reported as 2000 (1 15) E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court
has held that:

"lt is contended bg the leamed Counsel for the appellont that redemption fine
couLd not be imposed because the goods were no longer in the custodg of the
re s pondent-authoritg. It i.s an admitted fact that the good-s u.rcre relcosed to the
appe[Lant on an appLiration made by it and on the appellant executing a bond.
Under these circum,stances if subsequentlg it b found that the impolt was not
uaLid or thal there uas anA other inegulnity which u-tould entitle the custorns
autlnrilies to confi:scate the sai.d goods, then the mere fact tltat the goods Luere

released on the bond being executed, would. not take awog the pou.rcr of the
custom.s authoities to leug redemption ftne".

In view of the above, I hnd that seized 432 Mts of 'Ground Colemanite' imported
under the Bills of Entry bearing Nos. 6455984 dated 13.01.2020, No. 6456285 dated
130.0'l .2020 and 65464)9 dated 20.01.2020 totally valued at 1,49,26,464/- (Rs. One
Crore, Forty Nine Lakh, Twenty Six Thousald, Four Hundred and Sixty Four only)
which was subsequently provisionally released on furnishing Bond and Balk
Guarantee are liable for confiscation under Section 111(m) of the Customs Act, 1962.
Further, I find that the sard Bond for Rs. 1 ,49,26,464 / -executed for provision release
of said seized goods is required to be enforced arrd Bank Guarantee or security deposit
o{ Rs 26,42,67 7/-furnished thereofis also required to be encashed.

29.4.5 I further find that even in the case where goods are not physically available
lor confiscation, redemption hne is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported et 2018 (OO9l GSTL
O142 (Mad) wherein the Honble High Court of Madras has observed as under:

23. The penalty directed against the ifiporter under Section 112 and the

fine pagable under Sectton 125 operates in tuo different field.s. The fine
und.er Section 125 is in lieu of confi-scation of the goods. The pagment
of ftne folloLued up by pagment of dutA a.nd othet charges
leuiable, as per sub- section (2) oJ Section 125, fetches relief for
the goods from getting confi-sca.ted. BA subjecting the goods to

pagment of duty and other charges, the improper and irregular
importation is sought to be regularised, whereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the goods
are saued from getting confiscated. Hence, the auailabilitg of the goods

is not necessary for imposing the redemption fine ' The opening

u.tords of Sectton 125, "Wheneuer confiscation of anA goods is

authorised by this Act ....', bings out the poinl clearlg. The power
to impose redemption fine spings from the a uthori-sation of
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confi.scation of goods prouided for under Section 1 1 1 of the Act When

once power of authoisation for confi.scation of goods gets traced to the
said Section ) 11 of the Act, we are of the opinion that the phgsicol
auaitability of goods is not so much releuant, The redemption fine s

infact to auoid such consequences flowing Jrom Section 111 onLy.

Hence, the paAment of redemption fine saues the goods from getting
confi.scated. Hence, their phgsical auailabilitg does not haue ony
significonce for imposition of redemption fine under Sectton 125 of the
Act. We accordingly answer question No. (iiil.

29.4.6 I also hnd that Hon'b1e High Court of Gujarat by relying on this judgment,
in the case of Synergy Fertichem Ltd. Vs. Unlon of India, reported iil 2O2O (331

G.S.T.L. 513 (Guj.), has held inter alia as under: -

774. ....,. In the aforesaid. context, we may refer to and. reLg upon a deci-sion of
the Madras High Court in the case of M/s. Vbteon Automotiue Systems u. The
Customs, Excise & Seruice Tax Appellate Tribunal, C.M.A. No. 2857 oJ 2O11,
decided on l1th August, 2017 129J3_EL_9.SJJ,__!_!2 (Mad.)1, wherein the

follnwing has been obserued in Para-23;

"23. The penaltg d.tected against the importer under Section I12 and the

fine payable under Sectinn 125 operate in two dilferent [ields. The fine
under Sectian 125 i.s in Lieu of conftscation of the goods. The pagment o[ fine
followed up by payment of dutA and other charges Leuiable, as per sub-
sectinn (2) of Section 125, Ietches relief for the goods from getttng
conftscated. By subjecting the goods to paAment of duty and other charges,
the improper and inegular importation b sought to be regularbed, whereos,
bg subjecting the goods to paym.ent of fine und.er sub-section (1) of Section
125, the good.s are saued from getting conflscated.. Hence, the auoilabilitg of
the goods is not necessary for imposing the redemption ftne. The opening
u.tords of Section 125, "Wheneuer confiscation of ang goods is authorbed bg
this Act....", brings out the point clearlg. The pouer to impose redemption
jlne spings from the authorisation of confiscation of goods prouided for
under Section I I 1 of the Act. When once power of authori.sation for
conftscation of goods gets traced to the said Section I 1 ) ol the Act, u.te are
of the opininn that the phgsbaL auailability of goods rs not so much reLeuant.
The redemptinn jine i,s in fact to auoid such consequences JTowing from
Section 111 onlg. Hence, the pagment of redemption fine saues the goods

from getting confrscated. Hence, their physical auailability does not haue
ang significance for imposition of redemption ftne under Section 125 of the
Act. We accordinglg answer questbn No. (iii)."

775. We utould, like to Jollow the d.lctum as lald doutn bg the Madras
High Court ln Pard-2s, reJerred to aboue."

In the present case, it is clearly apparent that M/s. Astron has wrongly availed
the benefit Sr.No.113 of Customs Notification No.12/2O12-Cus dated 17.O3.2012 as
amended vide Notifrcation No 28/201s-Cus dated 30.04.2015 and Sr.No.130 of
Customs Notification No.50/2017 dated 30.06.2017 with clear intent to evade the
pa5rment of duty. Therefore, the contention of M/s. Astron that in absence of
availability ofgoods, cannot be confiscated is not tenable.
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In view of the above, I hnd that 16776 Mts of goods viz. 'Ground Colema-nite,
B2O3 4oo/o, Natural Boron Ore" appearing in Annexure A-1 to A-6 (except goods
imported vide Bills of Entry bearing Nos. 6455984 dated 13.01.2020, No. 6456285
dated 1 30.01 .2020 arrd 6546419 dated 20.O1.2O2O) totalll' valued at Rs,
56,La,29,5591- (Rupees Fifty Six Crore, Eighteea Lakh, Twenty Nine Thousand,
Five Hundred and Fifty Nine onlyl though not available are lial:le for confiscation
under Section 1 I 1(m) of the Customs Act, 7962.

29.4.7 ln view of the above, I hnd that redemption Iine under Sectron 125 (1) is liable
to be imposed in lieu of confiscation of subject goods having assessable value of Rs.

57,67,56,023/-, as detailed in Annexure A-7, A-2, A-3, A-4, A-5 & A-6 and
consolidated in Annexure-A7 of the Show cause Notice.

29.5 Whether M/s. Astron are liable for penalty under the provisions of Section
114A, of the Customs Act,7962?

29.5.1 I flnd that demand of differential Customs Duty amounting to Rs,
3,2L,5L,37O1- has been made under Section 28$\ of the Customs Act, 1962, which
provides for demand of Duty not levied or short levied by reason of collusion or wilful
mis-statcnrenl or suppression of facts. Hence as a naturally corollar5r, penalty is
imposable on M/s. Astron under Section 114A of the Customs Act. which provides for
penalty equal to Duty plus interest in cases where the Duty has not been levied or has
becn short levied or the interest has not been charged or paid or has been part paid or
the Duty or interest has been erroneously refunded by reason of collusion or any wilful
mis statement or suppression of facts. In the instant case, the ingredient of
suppression of facts by M/s. Astron has been cleariy established as discussed in
foregoing paras and hence, I hnd that this is a fit case for imposition of quantum of
penalty equal to the amount of Duty plus interest in terms of Section 1 14A ibid.

29.5 Whether M/s, Astron are liable for penalty under the provisions of Section
ll2lallLL2 (b), of the Customs Act, L962?

29,6.1 I find that fifth proviso to Section 114A stipulates that "where aly penalty has
been levred under this section, no penalty shall be levied under Section 112 or Section
1 14" Hence, I refrain from imposing penalty on M/s. Astron under Section 112 of the
Customs Act, 1962 as penalty has been imposed on them under Section 114A of the
Customs Acl, 7962.

29.7 whether M/s. Astron are liable for penalty under the provisions of Section
114AA of the Customs Act, L962?

29.7.L I also find that the Show Cause Notice proposes to impose pena-1ty on the M/s.
Astron under Section I 14AA of t}le Customs Act, 1962. The text of the said statute is
reproduced under for ease of reference:

"lf a person knouinglg or intentionally makes, signs or uses, or causes to be made,

signed or used, ang d.eclaratloa, stotement or document which i-s fabe or incorrect tn
ang material particular, ln the transaction of ang brtsiness for the purposes of this Act,

shall be liable to a penaLtg not exceeding fiue times the ualue of goods."

29.7.2 I Iind that M/s. Astron was well aware that goods viz. "'Ground Colemanite,
B2O3 4oo/d " imported were actually 'concentrate of Boron Ore', however, they fa-lsely

mis classified under Customs Tariff Item No. 25280090 instead of merit classifrcation
under Tariff ltem No. 25280030 and intentionally declared Sr.No.113 of Customs
Notification No.12/2O12-Cus dated 17.03.2012 as amended vide Notification No

28l201S-Cus dated 30.04.2015 arrd Sr.No.130 of Customs Nobfication No.50/2017
dated 30.06.2017 in Bill of Entry with clear intent to evade the payment of duty and
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contravened the provision of Section 46 l4l of the Custom Act, 1962 by making /alse
declarations in the BiLl of Entry,. Hence, I find that M/s. Astron has knowingly and
intentionally mis declared the false/incorrect description of goods and its Tariff ltem
No. ald Notification No. in respect of imported goods. Hence, for the said act of
contravention on their part, M/s. Astron is 1iab1e for penalty under Section 114AA of
the Customs Act, 7962.

29.7,3 Further, to fortiff my stand on applicability of Penalty under Section 114AA of
the Customs Act, 1962,I rely on the decision of Principal Bench, New Delhi in case of
Principal Commissioner of Customs, New Delhi (import) Vs. Global Technologies &
Research (2023)4 Centax 123 (Tri. Delhi) wherein it has been held that " Since the
importer had made fabe declarations in the Bill of Entry, penaltA was also correctly
imposed under Section 1 14AA by the original authoitg".

29"8 Whether M/s. Astron are liable for penalty under the provisions of Section
117 ofthe Customs Act, 1962?

29.8,1 I find that Show Cause Notice a-1so proposes Penalty under Section 117 of the
Customs Act, 1962. Section 117 of the Customs Acl, 7962 reads as under:

117, Penalties for contrauentton, etc., not expressly mentioned.-Any person who
contrauenes ang proui,sion of this Act or o.bets ang such contrauentton or ulho fatls to

comply with any proubion of thi.s Act with which it was hb duty to comply, uhere no
express penaltg b ebewhere prouided for such contrauention or failure, shaLl be [iable to
a penaltA not exceeding [one lakh rupees].

I find that this is a general penalty which may be imposed lor various
contravention and failures where no express penalty is elsewhere provided in the
Customs Act, 1962. In present case, since express penaJty under Section 114 A of the
Customs Act,7962 for short payrnent of duty by reason of wilful mis-statement arrd
suppression of facts, and penalty under Section 114AA of the Customs Act, 1962 for
fa1se declaration in Bills of Entry have already been found imposable as discussed
herein above, Therefore, I hold that Penalty under Section 117 of the Customs Act, is
not warrarrted and legally not sustainable.

3O, Whether Shri Upesh H. Thakkar, Director of M/s. Astron International Pfi.
Ltd ls liable for Penalty Section 112(a| & (b), Section 114AA aad Section 117 of
the Customs Act, 1962 ?

3O.1 I find that Shri Upesh H. Thakkar, Director of M/s. Astron International Pvt.
Ltd was responsible for import and involved in deciding the classification of the
imported 'Ground Colemanite B2O3 4O%' ald also in approving mis- classification of
the same under Customs Tariff Item No.25280090 in the Bills of Entry and thereby
wrongly claimed the benefit of Sr.No.113 of Customs Notification No.12/2012-Cus
dated 77.O3.2O72 arrd Sr.No. 130 of Customs Notification No.5O/2017 dated
30.06.2017 treating the imported goods as "Boron Ore'inspite of having the knowledge
that the subject goods was 'Concentrate of Ca.lcium Boron Ore' and its merit
classification was 25280030. Thus his act and omission rendcred the goods liable lor
confiscation under Section 111 (m) ofthe Customs Act. 1962 and thereby Shri Upesh
H. Thakkar, Director rendered himself liable for penal action under Section I I2 (a) (ii)
of the Customs Act,1962.

3O.2 I also frnd that the Show Cause Notice proposes to impose penalty on Shri
Upesh H. Thakkar, Director of M/s. Astron International Pvt, Ltd under Section
114AA ofthe Customs Act, L962,
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30.2.1 I find that Shri Upesh H. Thal<kar, Director of M/s. Astron International Pvt.
Ltd in his statement recorded on 02.11.2020 has specifically stated that 'Ground
Colemanitc'is used in manufacture of Ceramic Glaze Mixture commonly known as Frit
as such without any processing. Further, he stated that they imported 'Ground
Coiemanite (Calcium Borate) B2O3 4Oo/o' of M/s Etimaden, Trrrkey by declaring it as
"Ground Colemanite, B2O3 4oyo, Natural Boron Ore" as declared in a-11 import
documents ol their supplier M/s Asian Agro Chemicals Corporations, U.A.E. since
April 2015. Further, on being asked, he categorically stated that they classified under
CTH 25280090 so because their supplier claimed as per all their documents that
Ground Colemanite, B2O3 4O%, Natura.l Boron Ore was to be classified under CTH
25280090 and they werc simply classifying under the same heading since long and
claiming the benefit of Notification. I find that from the Product Technical Data Sheet
of "Ground Colemanite". nowhere it has been mentioned as 'Natural Boron Ore',
however inspite of having the knowledge that impugned goods was actually
'Concentrate of Boron Ore' they have mentioned/declared the description of the
imported goods as "Ground Colemanite, B2O3 4Oo/", Natural Boron Ore" with clear
intent to evade the payment of Customs duty by wrong availment of benelit of
Sr.No.l13 of Customs Notification No.7212O72-Cus dated 17.O3.2O72 and Sr.No.130
ol Customs Notification No.50/2017 dated 30.06.2017 contravened the provision of
Section 46 g) ot the Custom Act, 7962 by making false declarations in the Bill of
Entry, Hence, I hnd that the Shri Upesh H. Thakkar, Director of M/s. Astron
International h^. Ltd has knowingly and intentiona.lly made, sigrred or caused to be

made and presented to the Customs authorities such documents which he knew were
false and incorrect in respect of imported goods. Hence, for the said act of
contravention, Shri Upesh H. Thakkar, Director of M/s. Astron International Pvt. Ltd
is liable for penalty under Section 114AA ofthe Customs Act, 7962

3O.3 I also find that Show Cause Notice proposes penalty under Section 117 of the
Customs Act, 1962 on Shri Upesh H. Thakkar, Director of M/s. Astron International
Pvt. Ltd. From the hndings as discussed in Para 30.1 & 30.2 hereinabove, Penalty has
been held imposable under Section 1 12 (a) (ii) of the Customs Act, 1962 for the act
and omission on the part of Shri Upesh H. Thakkar, Director of M/s. Astron
Intemationa.l Pvt. Ltd which rendered the goods liable for confiscation under Section
111 (m) of the Customs Act, 1962 and Penalty under Section 1I4,{A found imposable
for false declaration in Bills of Entry. Since, specific penalty under Section 112 (a) (ii)
r-rf the Customs Act, 1962 & 114AA of the Customs Act, 1962 lbr contravention of
Section 1l l (m) and false declaration in Bills of Entry has found imposable, I do not
find it worth to impose penalty under Section 117 of the Customs Acl, 1962 which is
for contravention not expressly mentioned.

31. ln view of the discussions and findings in paras supra, I pass the following
order:

::ORDER::

31.1 I reject the classification of tariff item 25280090 declared as "Ground Colemanite

lB2O3 4O%) Natural Boron Ore" imported by M/s. Astron Intemationa.l Pvt. Ltd, which
are give n in the Bills of Entries, as mentioned in Annexures A-7, A-2, A-3, A-4, A-5 &
A-6 to the Show Cause Notice and hold that the subject goods be correctly classified
under Customs Tariff ltem No. 25280030 of the First Schedule to the Customs Tariff
Act, 1975(51 of 1975) as "Concentrate of Calcium Borate".

31.2 I disallow the benefit of the exemption of Basic Customs Duty (BCD) under (i)

Notification No.l2/2O12-Cus dated 17.O3.2072, as amended (Sr. No. 113) (ti1l

30.06.2017) and (ii) Notification No.50/2017-Cus dated 30.06.2077, as amended (Sr.

No. 130) (01.O7.2O17 onwards) to M/s. Astron Intemational hrt. Ltd.;
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31.3 I confirm the demand of Differentia-l Customs Duty amounting to Rs.
3,21,5L,37O I - (Rupees Three Crore, Twerty One Lakh, Fifty One Thousand, Three
Hundred aad Seventy Only) as detailed in Annexures A-1, A-2, A-3, A-4, A-5 & A-6 to
the Show Cause Notice, leviable on Boron Ore Concentrate imported by M/s. Astron
Intemational B/t. Ltd declaring as Natural Boron Ore issued under Section 2814) of
the Customs Act, 7962 under the provisions of Section 28(8) of the Customs Act, 1962
and order to recover the same.

31.4 Interest at the appropriate rate shall be charged and recovered from M/s. Astron
Intemational hrt. Ltd, under Section 28AA of the Customs Act,l962 on the duty
confirmed hereinabove at Para 31 .3 above.

31.5 I vacate the protest lodged by M/s. Astron Intemational Pvt. Ltd and Customs
Duty of Rs.5o,89,216l-(Rupees Fifty Lakh, Eighty Nine Thousand, Two Hundred
and Sixteen only) paid under protest towards their differential Duty liability stands
appropriated and adjusted against the above confirmed Duty liabilities.

31.6 I hold the seized 432 Mts of 'Ground Colemanite' imported under the Bills ot
Entry bearing Nos. 6455984 dated 13.01.2020, No. 6456285 dated 13.01.2020 and
6546479 dated 20.01.2020 valued at Rs. 1,49,26,4641- (One Crore, Forty Nine
Lakh, TVenty Six Thousand, Four Hundred and Sixty Four only) Iiable for
confiscation under Section 1 1 1 (m) of the Customs Acl, 1962. However, I give M / s.

Astron International Pvt. Ltd, the option to redeem the goods on payment of Fine of
Rs.15,OO,OOO/- (Rupees Flfteen Lakh only) under Section 125 of the Customs Act,
1962.

31,7 I order enforcement of the Bond valued at Rs. 1,49,26,4641- (One Crore, Forty
Nine Lakh, Twenty Six Thousand, Four Hundred and Skty Four only) and
Security deposit of Re. 26,42,677 l - lRa. Tventy Six Lakh, Forty Turo Thousand,
Slx Hundred and Seventy Seven only) furnished for provisional release of the
seized goods weighing 432 Mts of 'Ground Colemanite' imported under the Bills of
Entry bearing Nos. 6455984 dated 13.01.2020, No. 6456285 dated 13.01.2020 and
6546419 dated 20.01.2020 valued at Rs. 1,49,26,4641- and the same should be

appropriated towards the above confirmed duty and redemption Fine as mentioned in
Para 31.3 ald Para 3 1.6 above.

31.8 I hold t}re 76776 MTs of goods viz. "Ground Colemanite, B2O3 4oyo. Natural
Boron Ore" appearing in Annexure A- 1 to A-65 (except goods imported vide Bills oi
Entry Nos. 6455944 dated 13.01.2020, No. 6456285 dated 13.O1.2O2O and 6546419
dated 20.01.2020) totally valued at Rs. 56,18,29,559/- (Rupees Fifty Six Crore,
Eighteen Lakh,TVenty Nlne Thousand, Five Hundred and Fifty Nine only) Iiable
for confiscation under Section 111(m) of the Customs Act, 1962. However, I give M/s.
Astron International Pvt. Ltd, the option to redeem the goods on payment of Finc of
Rs.2,8O,OO,OOO/- (Rupees f\lo Crore and Eighty Lakh only) under Section 125 ol
the Customs Act, 1962.

31.9 I impose penalty of RB. 3,21,51,370l- (Rupees Three Crore, Ttenty One Lakh,
Fifty Oae Thoueand, Three Hundred and Seventy Onlyf plus penalty equal to the
applicable interest under Section 28AA of the Customs Act, 1962 payable on the Duty
demanded and confirmed above on M/s. Astron Intemational Pvt. Ltd under Section
1 14A of the Customs Act, 7962 in respect of Bills of Entry detailed in Show Cause
Notice. However, I give an option, under proviso to Section 114A of the Customs Act,
1962, to tlre Noticee, to pay 25o/o of the amount of total penalty imposed, subject to the
paJment of tota.l duty amount and interest confirmed and the amount of 25ok ol
pena.lty imposed within 30 days of receipt of this order.

31.10 I refrain from imposing any penalty on M/s. Astron International Pvt. Ltd under
Section 112(a) & (b) of the Customs Act,7962.
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31.11 I impose a penalty ol Rs.5,OO,OOO/- (Rs. Five Lakh only) on M/s. Astron
Internatlona.l Pvt. Ltd under Section 114AA of the Customs Act,1962.

31.12 I refrain from imposing any penalty on M/s. Astron Internationa-l Pvt. Ltd under
Section 1 l7 of the Customs Acl,l962.

31.13 I impose a penalty of RB.2,OO,OOO/- [Rupees Two Lakh onlyl on Shri Upesh H.
Thakkar, Director ol M/s Astron International F/t. Ltd under Section 112(a)(ii) of the
Customs Act. 1962.

31.14 I impose a penalty of Rs.2,OO,OOO/- (Rupees Two Lakh onlyl on Shri Upesh
H. Thakkar. Director of M/s. Astron Intemational Pvt. Ltd under Section 114AA of the
Customs Acl, 1962.

31.15 I refrain from imposing ary penalty on Shri Upesh H. Thakkar, Director of M/s.
Astron International Pvt. Ltd under Section 117 of the Customs Act.l962.

33. The Show Cause Notice No. Vlll/70-23/Pr Commr/ O&A/ 2O2O-27 dated
12.O3.2021 is disposed off in above terms.

T
A

J.z-

3
(Shiv Kumar Sharma)

Principal Commissioner

F. No. VIII/ 1O-23/Pr Commr/ O&A/ 2020-21 Date: 03.O7.2024

BY SPEED POST A.D. /Hand Delivery/ E mail

To,

M/s. Astron International Frt Ltd, Block No. 989, Village-Berna, Ta-
Himatnagar, Dist- Sabarkantha-383OO1 (Registered office at Block-C, 309, 3'd
Floor. Supath II Complex, Vadaj, Ahmedabad-380O 1 3);
Email id: import(Aastronzircon.com

2. Shri Upesh H. Thakkar,
Director of M/s. Astron Internatioaal kt Ltd,
Registered office at Block-C, 309, 3'd Floor, Supath II Complex, Vadaj,
Ahmedabad-3800 13.

Copy to:-

'l . The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
2. The Additiona.l Commissioner, Customs, TRC, HQ, Ahmedabad.
3. The Deputy Commissioner of Customs, Customs House, Hazira, Surat;
4. The Supenntendent, System, Customs, HQ (in PDF format) for uploading t}te order

on the website of Ahmedabad Customs Commissionerate.
5. Guard File.

ul,
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32. This order is issued without prejudice to any other action that may be taken under
the provisions of the Customs Act, 1962 and Rules/Regulations framed thereunder or
arry other law for the time being in force in the Repubiic of India.

DIN: 2O24O77 1MNOOO0999EBl


