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Under Section 129 DI)(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

ﬁ?ﬁ%ﬂﬁﬁmﬂ/(ﬁder relating to :

()

any goods imported on baggage.

()
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.
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(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

ARSHFUFERfRTs T eTRTE R

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

mﬂﬁ‘{mﬁ@a,lsmﬂmﬁ.s I 1 PATHMUIRAPTTT R 4

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
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(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()
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(c)

4 copies of the Application for Revision.

()
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.200/-
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(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two”: -

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under thé 2
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the feéx | (-1,

prescribed in the Customs Act, 1962 (as amended) for filing a Revision ﬁupplil.':atitm."1 [T the.
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less.
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-. N\ €,
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

|, mma{ﬁfﬁum Customs, Excise & Service Tax Appellate

Hu ufgHe S adts Tribunal, West Zonal Bench
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TR, SEATETHE, M@ IRYRATRYH, 3¥R | 2nd Floor, BahumaliBhavan,

g1, feHadIc-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

e T — : 3 =
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
TUpEES,
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(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(n
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(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

()

TN Ao GBIV ET, NG ® 10% HATHIATR, e e arePudc sIaaiaHe, aésh
103 SETEAR, TgIHaacSIaarae, SRS

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

IFAUTTHSIURT 129 (T) S G eI UG UHHGRRIASHAGATA- (D)
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

D) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s SHV Energy Private Limited, Post Box No. 50, Jawahar Village,
Porbandar, Gujarat - 360575 (hereinafter referred to as “the appellant”) has
filed the present appeal in terms of Section 128 of the Customs Act, 1962
against Bills of Entry No 9591589 and 9591591 dated 08.05.2024
(hereinafter referred to as “the impugned Order”) finally assessed by the
Superintendent of Customs, Custom House, Porbandar, (hereinafter

referred to as “the assessing officer”).

2% Facts of the case, in brief, as stated in the appeal memorandum are
that the Appellant is engaged in the business of importing and distributing
Propane, Butane and Liquified Petroleum Gas ("LPG"). The Appellant have
imported the products Butane (HSN 27111300) as well as Propane (HSN
27111200) (collectively referred to hereinafter as ‘imported goods) from
UAE. The imported goods have been exported by ADNOC Global Trading
Limited (UAE Exporter'), UAE and then sold to Trafigura PTE Limited
('Trafigura’), Singapore. Trafigura further sold the said goods to M/s. SHV
Gas Supply & Risk Management, Singapore ('SRM') who ultimately sold the
same to the Appellant.

2.1  Under the CEPA signed between India and the UAE as notified vide
Notification No. 22/2022-Customs dated 30.04.2022 (CEPA Notification'),
the imported goods are eligible for duty exemption. These imported goods
are listed in Table I of the CEPA Notification, providing exemption when
imported into India from UAE, from the whole of Basic Customs Duty
(BCD'). As per Notification No. 39/2022-Customs (N.T.) dated 30.04.2022

the rules under CEPA i.e., Customs Tariff (Determination of Origin of

Goods under the Comprehensive Economic Partnership Agreement -

between India and the United Arab Emirates) Rules, 2022 ("CEPA R’iﬂes‘_‘]

X

have been notified,

2.2 One of the condition specified in the CEPA Rules for clairrﬁh__g‘_thq

sl ‘-___3_,."{__:_:_. T 11

preferential duty benefit is the possession of Certificate of Origin ('COO\'*)".S’S}'EI. -

the importer. At the time of importation, the Appellant was unable to
present the COO due to unavoidable circumstances. Considering the
absence of the COO, the Appellant has preferred the provisional
assessment under Section 18 of the Customs Act, 1962. Following this, the
subject Bills of Entry were provisionally assessed, and the Out of Charge
(OOC) copies were issued with payment of merit rate of duty applicable on
these imported goods. Subsequent to obtaining the COO from the UAE
Exporter, the Appellant filed an application with the Assessing Authority,

Customs House, Porabandar for final assessment under Section 18 of the
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Customs Act, 1962 allowing preferential duty treatment provided under
CEPA Notification.

2.3 However, the Assessing officer reviewed the application and issued
a letter vide DIN No0.20240571MMO0000318084/85 dated May 20, 2024,
denying the claim for the duty benefit (‘Denial Letter'). The denial was
based on the fact that the original COO was not submitted at the time of
the application. The only ground mentioned for denial of the duty benefit
was non submission of the original COO at the time of the application,
despite the Appellant's compliance with all other necessary customs
procedures and the subsequent submission of the COO. Subsequently the
Assessing officer has proceeded with the final assessment of the aforesaid

BOE'’s without the preferential duty benefit.

3. Being aggrieved with the denial of the duty benefit for non-
~ submission of the original COO at the time of importation the appellant
filed the present appeal by treating the final assessed BOE as assessment
order in line with the Supreme Court's ruling in ITC Limited v.

Commissioner 2019 (368) E.L.T. 216 (S.C.) and mainly contended that;

o The Assessing Authority has not complied with the procedural
requirements stipulated in the Customs Act, 1962 read with the Customs
(Finalization of Provisional Assessment) Regulations, 2018, regarding the
finalization of provisional assessments. The Appellant contends that the
department has not followed the mandated procedures outlined in the
Customs Act, 1962 for the proper finalization of provisional assessment.
The Appellant wishes to highlight that the Assessing Authority did not

seek any additional documentation or information necessary for the final

assessment. This is a specific requirement set forth in Section 18(1A) of

2
o2

3l lthe Customs (Finalization of Provisional Assessment) Regulations, 2018.

the Customs Act, 1962, which must be read alongside Regulation 4(2) of

The relevant extracts is as under:

Section 18(1A) of the Customs Act, 1962
"(1A) Where, pursuant to the provisional assessment under sub-section
(1), if any document or information is required by the proper officer for
final assessment, the importer or exporter, as the case may be, shall
submit such document or information within such time, and the proper
officer shall finalize the provisional assessment within such time and

in such manner, as may be prescribed”

Regulation 4(2) of the Customs (Finalization of Provisional

Assessment) Regulations, 2018
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"The proper oﬁfcer shall within fifteen days from the date of such
order of provisional assessment, inform the importer or the exporter,
in writing, the specific details of the information to be furnished or
the documents to be produced"

* The Assessing officer has not adhcred to the required procedural norms
as there was no written communication from the Assessing officer
requesting any additional documents or information. The absence of ‘
such intimation indicates a failure to follow the statutory process
outlined in the Customs Act, 1962. Consequently, the final assessment,
conducted without the necessary adherence to these regulations, is
rendered to be void and unenforceable under the law.

e The Appellant further contends that the final assessment carried out by
the Assessing Authority contravenes the requirements set forth in the
Customs (Finalization of Provisional Assessment) Regulations, 2018.
These regulations stipulate that when a provisional assessment is
confirmed by the proper officer, the officer must complete the final
assessment only after obtaining confirmation of acceptance from the
importer or exporter on record. Additionally, the officer is required to
inform the importer or exporter in writing of the date when the
finalization has occurred. The relevant regulation is detailed as follows:

Regulation 6(4) of the Customs (Finalization of Provisional

Assessment) Regulations, 2018 states;

"Where the final assessment confirms the provisional assessment, the
proper officer shall finalize the same after ascertaining the acceptance
of such finalization from the importer or the exporter on record an&v"“

inform the importer or exporter in writing of the date qf such

Sfinalization.” | =

* In the present case, the Assessing Authority has failed to seék anci'
confirm the acceptancc of finalization from the Appellant, which is'a t:lcar
breach of the aforementioned regulation. This oversight indicates that th;’
final assessment was conducted in disregard of the procedural
requirements mandated by the regulations, rendering the assessment
contrary to the prescribed legal framework. Consequently, the Appellant
humbly requests that the final assessment should be deemed invalid due
to this non-compliance with essential procedures.

* Original documents are not necessary for the final assessment of BOEs
and the benefit of preferential duty treatment does not require the
submission of the original COO. The Appellant wishes to emphasize that
the Assessing Authorities denial letter states that the duty benefit cannot

be granted due to the non-submission of the original COO. The Appellant
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has submitted an electronic copy of the COO, provided by the UAE
exporter, to comply with CEPA Rules for the duty exemption. However,
the Assessing Authority has cited the lack of the original COO as the
reason for denying the duty exemption. The Appellant in this regard
submit that there is no requirement of furnishing the original documents
for the purpose of final assessment of BOEs considering the provisions of
Section 18(1A) of the Customs Act, 1962;

"Where, pursuant to the provisional assessment under sub-section (1),

if any document or information is required by the proper officer for

final assessment, the importer or exporter, as the case may be, shall

submit such document or information within such time, and the proper

officer shall finalize the provisional assessment within such time and

in such manner, as may be prescribed".

e Preferential duty benefit can be availed even if the COO is in electronic
form. The Appellant further submits that the preferential duty benefit can
be availed even if the COO submitted is in electronic form. The same can
be substantiated from Rule-14(1) of CEPA Rules which states that COO
can also be in electronic form and the same can be submitted as proof of
origin. Extract of the said rule is produced below:

"(1) For products originating in a Party and fulfilling the requirements
of these rules, the proof of origin of an exported product shall be
provided through any of the following means, namely: -

(a) a paper Certificate of Origin in electronic or hard copy format
issued by a competent authority referred to in rule 15:

(b) a fully digitized Certificate of Origin issued by a competent

uthority and exchanged by a mutually developed electronic system

nder rule 33:

(c) an origin declaration made out by an approved exporter referred to

in rule 34."

e The appellant further submitted that the Central Board of Indirect Taxes
& Customs (CBIC") vide Instruction No. 28/2022 dated 27 October 2022
clarified vide para 2 that an 'e-CoO issued electronically by the issuing
Authority of UAE is a valid document for the purpose of claiming
preferential benefit under India-UAE CEPA'. Para 2 of the aforesaid
instruction is produced below for your reference;

'In this regard, it is hereby clarified that an e-CoO issued electronically
by the issuing Authority of UAE, is a valid document for the purpose of
claiming preferential benefit under India-UAE CEPA provided that the
e-CoO has been issued in the prescribed format, bears electronically

printed seal and signature of the authorized signatory of the Issuing

=5
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Authority, and fulfills all other requirements stated in Notification No.
39/2022-Customs (N.T.) dated 30 April 2022,

Hence, the Appellant submits the requirement to furnishing original COO
copies is not mandated by the Act and also the instruction provided by the
CBIC especially clarifies the preferential duty treatment benefit can be
provided basis the e-COO copies. It is further submitted herewith that the
COO is issued by UAE authorities online only. Even the UAE exporter is
required to download the COO from a web portal and there is no hard copy
COO issued as such by the UAE authorities. Hence, the question of
submitting "original" COO does not arise. The copy of electronic COO, as
submitted by the Appellant is a valid document. Furthermore, there is a QR
code present on COO which can be scanned, and the authenticity of the
COO can be verified through that. The Assessing Authority has proceeded
with issuance of finally assessed BOEs without carrying any such
verification. Therefore, the denial of preferential duty treatment arising out
of the CEPA Notification read with the CEPA Rules is unwarranted,
unreasonable and arbitrary.

e The Authenticity of the COO can also be verified by the department by
reaching the designated verification authority., Further the Appellant
submits that in case of any queries/questions with respect of the
authenticity of the COO, the Assessing Authority should have sought
verification from the designated verification authority located at the
exporting country, as stipulated under Rule 6(1) 61’ the Customs
(Administration of Rules of Origin under Trade Agreements) Rules, 2020.
Relevant extract is provided below

"6(1) The proper officer may, during the course of customs clearance
or thereaftér, request for verification of certificate of origin from-l--_-

Verification Authority where:

(a) there is a doubt regarding genuineness or authenticity of 'the"ié

3

- -?

certificate of origin for reasons such as mismatch of signatures or seal' L=
when compared with specimens of seals and signatures received ﬁom oy

,.____ o

the exporting country in terms of the trade agreement:
(b) there is reason to believe that the country of origin criterion stated
in the certificate of origin has not been met or the claim of preferential
rate of duty made by importer is invalid; or
(c) verification is being undertaken on random basis, as a measure of
due diligence to verify whether the goods meet the origin criteria as
claimed."

* Further Customs Tariff (Determination of Origin of Goods under the

Comprehensive Economic Partnership Agreement between India and the

United Arab Emirates) Rules, 2022 (CEPA Rules) also provide for similar
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provision wherein customs department may conduct verification for
determining the authenticity and the correctness of the COO, Below is
the relevant extract of said rule;
"22. Verification of Certificates of Origin.
(1) For the purpose of determining the authenticity and the correctness
of the information given in the Certificate of Origin, the importing Party
may conduct verification by means of,-
(a) requests for information from the importer;
(b) requests for assistance from the competent authority of the
exporting Party as provided for in sub-rule (2);
(c) written questionnaires to an exporter or a producer in the territory of
the other Party through the competent authority of the exporting Party;
(d) visits to the premises of an exporter or a producer in the territory of
the other Party; or
(e) such other procedures as the Parties may agree.
(2) For the purposes of clause (b) of sub-rule (1), the competent
authority of the importing Party,-
(a) may request the competent authority of the exporting Party to assist
it in verifying:
(i) the authenticity of a certificate of origin: and/or
(ii) the accuracy of any information contained in the certificate of origin,
and/or
(iii) the authenticity and accuracy of the information and documents,
including breakup of costs relating to material, labour, other overheads
and any other relevant elements such as profits and related
components which are relevant to the origin determination of the

’ M }.\ product under rule 3;

-

\'3’ ) shall provide the competent authority of the other Party with, -

ﬁ

? the reasons why such assistance is sought;
)

the Certificate of Origin, or a copy thereof; and

(iii) any information and documents as may be necessary for the
purpose of providing such assistance."

However, without raising any doubts and without undertaking any
such verification, the Assessing Authority concluded the assessment
and passed the impugned OIO which is against the provisions of
such rules and is unlawful. Hence, the impugned OIO should be set
aside to such extent on this ground alone

e Preferential duty benefit is allowable as all the conditions outlined under

CEPA rules are satisfied. The Appellant contends that imported goods in

b
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the subject appeal qualifies for the preferential treatment as it meets the

origin criteria outlined in the CEPA Rules. ]
Rule 3(1) of the CEPA Rules- Origin Criteria
"The product shall be deemed to be originating in a Party and shall be
eligible for preferential treatment provided it:
(i) is wholly obtained or produced in the territory of the Party as per
rule 4:
or
(i) has undergone sufficient working or production as per the Product
Specific Rules in Annexure-B.
Rule 4 of CEPA Rules: "Wholly obtained or produced product
The following products shall be considered as being wholly obtained
or produced in the territory of a Party, namely:
"(@) plant and plant product grown and harvested there:
(b) live animals born and raised there; s
(c) products obtained from live animals there,
(d) mineral product and natural resources extracted or taken from that
Party's soil, waters, seabed or beneath the seabed:
(e) product obtained from hunting, trapping, fishing or aquaculture
conducted there:
(flproduct of sea fishing and other marine products taken from outside
its territorial waters by a vessel and/or produced by a factory ship
registered, recorded or licensed with a Party and flying its flag;
(g) product, other than products of sea fishing and other marine
products, taken or extracted from the seabed or the subsoil of the
continental shelf or the exclusive economic zone of any of the Parties;
(h) waste or scrap resulting from consumption or manufacmmﬂ' o

/s N
operations conducted in the territory of that Party, fit only for du;pb;ml

f e

or recovery of raw materials; and 7 |
(i) product produced in the territory of that Party excluswelv}\ﬁ'hm <M / {-': /
product referred to in clauses (a) to (h)." \Cf:.i:___ /
e The Appellant contends that the imported goods qualify as wholly
obtained products because they are directly extracted from the soil of the
UAE. Consequently, they fulfill the necessary criteria for preferential
treatment under the CEPA, thereby confirming their eligibility according
to the specified origin rules. Further the Appellant submits that it is in
possession of the copy of COO also as required under Rule-21 (1) of the
CEPA Rules for claiming the preferential treatment.
* In summary, the Appellant submits that all the necessary requirements
have been fulfilled by the Appellant for claiming the preferential duty
&\/ benefit
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e The Appellant meets the origin criteria specified in the CEPA Rules as
such imported goods are extracted from the soils of the UAE &
» The Appellant possesses a valid copy of COO.
» Preferential treatment can be provided even if there delay in submission
of COO copies. The Appellant further submits that the preferential duty
benefit can be availed even if the COO is submitted subsequent to actual
import. This position is supported by the rules outlined under the CEPA
Rules, which accommodate a period of up to 12 months for the
submission of COO copies. Relevant extract of the said rule is specified
below;
Rule 15 (11) of the CEPA Rules
"The Certificate of Origin shall be issued prior to, at or within a
period of five working days of the date of exportation. However,
under exceptional cases, where a Certificate of Origin has not been
issued at the time of exportation or within five working days from
the date of shipment due to involuntary errors or omissions, or any
other valid reasons, the Certificate of Origin may be issued
retrospectively, bearing the words "ISSUED RETROS‘PECTfVELY in
box 9 of the Certificate of Origin, with the issuing authority also
recording the reasons in writing on the exceptional circumstances
due to which the -certificate was issued retrospectively. The
Certificate of Origin can be issued retrospectively but no longer than
twelve months from the date of shipment.”

The CEPA Rules explicitly state that even if there is a delay in issuing the

COO, the preferential duty benefit can still be claimed within a 12-month

period from the date of shipment. This stipulation implies that the benefit

is designed to be accessible within this timeframe, regardless of minor

\%,
7
F

elays in document submission. In light of this provision, the Appellant

bmits that the application of the preferential duty benefit should

main valid and enforceable as long as the COO copies are provided
‘J’r““‘;fb 7 within the stipulated 12-month period. This interpretation aligns with the
intended flexibility of the CEPA Rules, which aim to facilitate trade and
ensure that minor administrative delays do not result in a forfeiture of
the benefits granted under the agreement. In the present case, the
original BOEs were issued on January 09, 2024 and the COO was
submitted to the department by the Appellant on April 24, 2024, which is
well within the time limit of 12 months as discussed above. Further, the
COO also mentions that it has been issued retrospectively. Reliance in
this regard is placed on the judgment of the Hon'ble Allahabad High
Court in the case of Principal Commissioner, Noida vs. Samsung India

Electronics Pvt. Ltd. 2018 (361) E.L.T. 505 (All). In this case, the High
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Court rejected the appeal filed by the Revenue laying down that
certificate of origin issued subsequently with retrospective effect would
cover the shipment of the goods imported prior to the issuance of the
certificate.

¢ Additionally, Rule 21(3) of the CEPA Rules specifies that if excess duties
are paid due to a product not initially receiving preferential treatment, a
refund can be claiméd for those excess duties. This rule indirectly
suggests that the preferential duty benefit can still be accessed by
claiming a refund for any overpaid duties, even if the benefit was not
granted at the time of import. Therefore, this provision supports the
argument that the duty benefit remains available and can be adjusted
later through such refund mechanisms. The relevant excerpt from Rule
21(3) is provided below:

"Each Party shall, in accordance with its laws, provide that where
a product would have qualified as an originating product when it
was imported into the territory of that Purty, the importer of the
product may, within a period specified by the laws of the importing
Party, apply for a refund of any excess duties paid as a result of
the product not having been accorded preferential treatment”
Hence, it is submitted that the imported goods are rightly eligible for the
preferential duty treatment and the Appellant's application for
assessment considering the duty benefit should be allowed.

* DBenefit of customs duty exemption cannot be denied on the ground that
it was not claimed at the time of importation. The Appellant submit that
the preferential benefit under CEPA Notification is a substantive right of
the Appellant, and it cannot be denied merely on the ground that the
COO was not submitted at the time of import. It is further contended that -
the Assessing Authority has not accurately recognized that the beﬁeﬁt of ‘\ *\\

a Notification can be claimed at any time, even if it was nof ~1r;1tfa,'ﬂf )

( <.

claimed at the time of importation. It is incumbent upon the &;&tomsu”’ .
department to extend the benefit of the Notification if it is othqrwlse
applicable, regardless of whether it was claimed initially or not. The x
government is not permitted to retain any amounts that are not due
according to the law. The Appellant submits that as mentioned above, the
imported goods are eligible for duty exemption as such goods are covered
in the CEPA Notification and all the necessary requirements are fulfilled.
In the present case, the Assessing Authority have not disputed the
eligibility of the imported goods for duty exemption. Consequently, the
exemption benefit must be granted if it is legally available, regardless of

whether it was claimed at the time of import or subsequently.
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» The Appellant places reliance on the decision reported in 2007 (209) ELT
321 (S.C) in the matter of Share Medical Care V/s. UOI, held that
exemption can be claimed even at a later stage.
e The Mumbai bench of CESTAT in the case of Commissioner of Customs
(ACC & IMPORT), Mumbai vs. Global Vectra Helicorp reported as [2013
(297) ELT 250] has held that the benefit of exemption which are available
to the assessee on the date of import, cannot be denied on the ground
that the said benefit was not claimed at the appropriate time.
¢ Further reliance also placed in the case of Unichem Laboratories Ltd.
Versus Collector of Central Excise, Bombay 2002 (145) E.L.T. 502 (S.C)
wherein it was observed that
"denial of benefit of the Notification to the appellant was unfair. There
can be no doubt that the authorities functioning under this Act must,
as are in duty bound, protect the interest of the Revenue by levying
and collecting the duty in accordance with the law-no less and also
no more. It is no part of their duty to deprive an assessee of the
benefit available to him in law with a view to augment the quantum of
duty for the benefit of the Revenue. They must act reasonably and
fairly.”

Therefore, the Appellant submit that the denial of exemption on the

imported goods is unjust and bad in law. Hence, the impugned O10

should be set aside.

¢ The final assessment is in violation of the principles of natural justice.
The Appellant contends that the Assessing Authority have violated the
principles of natural justice by finalizing the assessment without issuing
a proper speaking order that outlines the reasons for denying the
preferential duty benefit. In support of the argument, the Appellant cites
the judgment of the of the Bombay High Court in the case of ZUARI

GRO CHEMICALS LIMITED VERSUS UNION OF INDIA AND OTHERS

order is necessary wherever the Bills of entry are finally assessed

differently from that claimed by the importer. The appellant relied upon:

e« In 'HDFC Bank Limited V. Union of India' - 2008 (7) TMI 602-KERALA
HIGH COURT the court held that where an assessee objects to the
assessment being made contrary to his claim, the Assessing Officer is
obliged to issue a speaking order in terms of Section 17(5) of the Customs
Act. It is only on passing of the speaking order that the period for filing

appeal under Section 128 of the A¢t commences.

S/49-346/CUS/IMN/2024-25 Page 13 of 17



e The Supreme Court, in 'Asst. Commissioner, Commercial Tax
Department V. Shukla & Brothers, Bombay' 2010 (4) TMI 139-SUPREME
COURT OF INDIA has observed that reasons are the soul of orders. Non
recording of reasons could lead to duel infirmities, firstly it may cause
prejudice to the affected party and secondly more particularly, hamper
the proper administration of justice. These principles are not only
applicable to administrative or exccutive actions, but they apply with
equal force and, in fact, with a greater degree of precision to judicial
pronouncements.

* In conclusion, the Appellant submits that the Assessing Authorities
failure to provide a speaking order during the final assessment
constitutes a breach of natural justice. The Appellant emphasizes that a
proper articulation of reasons is crucial for transparent and fair decision-
making. :

e Without such a speaking order, the Appellant has been denied a fair
opportunity to contest the assessment, undermining both their rights
and the integrity of the administrative process. Therefore, the Appellant
respectfully requests that the decision be reviewed and that the proper
procedures be followed to ensure compliance with the principles of
natural justice.

e Substantive right cannot be denied due to procedural lapses. It is well-
established principle in law that substantial benefits should not be
denied due to procedural errors. The Appellant contends that, even if the
failure to submit the original COO is regarded as a procedural lapse, the
substantial benefits specified in the CEPA Notification should still be
awarded., the substantial benefits outlined in the CEPA Notzﬁca_tlgn___

siR=i _'.'-“-.-'

should still be granted. Reliance in this regard is placed in the cases of
M/s Mangalore Chemicals & Fertilizers Ltd Vs. Deputy Comn}ussmﬁg{
[1991 (8) TMI 83-SUPREME COURTI as well as Formica India [Elvxsm?‘f'
Vs. Collector of Central Excise (2002-TIOL-599-SC-CXI, the Hmkbgeu :
Supreme Court of India has expressly laid down that procedural lapsés ~
or issues cannot be made a ground to deprive an assessee of substantive
rights or remedies that the assessee is entitled to. Therefore, it is argued
that the right to final assessment of the BOE's with preferential duty
benefit is a substantive right of the Appellant, which cannot be negated
due to procedural errors.

4. Shri Ashwani Pahwa, Authorised Representative, appeared for

personal hearing in virtual mode on 29.01.2026 on behalf of the appellant.

He reiterated the submissions made in the appeal memorandum. He

during personal hearing further submitted that the sole ground cited by

the adjudicating authority for denial of the concessional rate available
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under CEPA is the alleged non-submission of original copies of the
Certificate of Origin (COQ). In this regard, he submitted that the
adjudicating authority has not complied with the procedural requirements
prescribed under the Customs Act, 1962, read with the Customs
(Finalization of Provisional Assessment) Regulations, 2018, governing the
finalization of provisional assessments. He further draws attention to CBIC
Instruction No. 28/2022 dated 27 October 2022, wherein it has been
categorically clarified at paragraph 2 that an 'e-Certificate of Origin (e-CoO)
issued electronically by the issuing authority of UAE is a valid document
for the purpose of claiming preferential benefit under the India-UAE CEPA.
Despite this clear clarification, the assessing officer failed to examine or

accord due consideration to the e-Coo submitted on record.

5. I have carefully examined the records of the case, the grounds of
appeal, and the submissions made by the appellant during the course of

personal hearing.

B.L It is observed that the appellant imported Butane (CTH 27111300)
and Propane (CTH 27111200) (hereinafter referred to as the “imported
goods”) from the UAE. The goods were exported by ADNOC Global Trading
Limited, UAE, sold to Trafigura PTE Limited, Singapore, thereafter to M/s.
SHV Gas Supply & Risk Management, Singapore, and ultimately supplied
to the appellant. The appellant claimed eligibility for exemption from Basic
Customs Duty under the India-UAE CEPA, as notified vide Notification No.
22/2022-Customs dated 30.04.2022. The goods are covered under Table I
of the said notification, granting exemption from BCD when imported into
India from the UAE. The Rules of Origin under CEPA have been notified
vide Notification No. 39/2022-Customs (N.T.) dated 30.04.2022, which,

inter alia, prescribe possession of a valid Certificate of Origin (COQO) as a

L
"g ndition for availing preferential duty benefit. At the time of import, the
A

ellant was unable to produce the COO due to wunavoidable

cumstances and therefore sought provisional assessment under Section

31?116‘&.18 of the Customs Act, 1962. The Bills of Entry were accordingly

provisionally assessed and the goods were cleared on payment of applicable

merit rate of duty.

5.3 Subsequently, upon receipt of the Certificate of Origin from the UAE
exporter, the appellant sought finalization of the provisional assessments
with extension of the preferential duty benefit under CEPA. However, the
Assessing Officer, vide letter dated 20.05.2024, rejected the claim solely on
the ground that the original COO had not been submitted along with the
application, and thereafter ﬁnji/zzd/the provisional assessments without
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granting the preferential duty benefit. It is observed that no speaking order -
was passed while denying the preferential duty benefit. In the absence of a
reasoned order, the complete factual matrix and the basis for rejection are
not discernible from the records. Further, it is evident that no opportunity
of personal hearing was afforded to the appellant prior to finalization of the
impugned Bills of Entry. The appellant has also specifically contended that
no such opportunity was granted. In my considered view, denial of
substantive benefit without issuance of a speaking order and without
affording a reasonable opportunity of being heard amounts to violation of
the principles of natural justice. Consequently, the contentions and case
laws relied upon by the appellant were not examined by the Assessing
Officer at the time of finalization of the subject Bills of Entry, and have
been raised for the first time before this appellate authority. In these
circumstances, remand of the matter for fresh adjudication, after granting
due opportunity of personal hearing and by passing a reasoned and
speaking order, becomes imperative to meet the ends of justice.
Accordingly, in exercise of powers under Section 128A(3) of the Customs
Act, 1962, the matter is remanded to the proper officer for de novo
consideration in accordance with law and the principles of natural justice.
In this regard, I also rely upon the judgment of Hon’ble High Court of
Gujarat in case of Medico Labs - 2004(173) ELT 117 (Guj.), judgment of
Bombay Hon’ble High Court in case of Ganesh Benzoplast Ltd. [2020 (374)
E.L.T. 552 (Bom.)] and judgments of Hon’ble Tribunals in case of Prem
Steels P. Ltd. — | 2012-TIOL-1317-CESTAT-DEL] and the case of Hawkins
Cookers Ltd. [2012 (284) E.L.T. 677(Tri. - Del)] holding that

Commissioner(Appeals) has power to remand the case under Section-

Customs Act, 1962.

6. In view of the foregoing discussion, the appeal is allowed

remand to the proper officer for passing a reasoned and speaking ‘-,u.».- *

after affording the appellant a reasonable opportunity of personal hearing.
The proper officer shall examine all relevant facts, documents, and
submissions available on record, including those raised during the
appellate proceedings, and thereafter pass a fresh order expeditiously, in
strict compliance with the principles of natural justice and the applicable
statutory provisions. It is clarified that no opinion is expressed on the
merits of the case or on the contentions advanced by the appellant. All
issues are left open to be independently examined and decided by the

proper officer in accordance with law
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T In view of above, the appeal filed by the appellant is allowed by way

JATTESTED .
AEAT 1o

_ (AMIT 2
IR, COMMSSIONER WePEALS

CUSTOMS (APPEALS), AHMEDAKAD CUSTOMS, AHMEDABAD.

of remand.

By Registered Post A.D.

F.No. S/49—346/CUS/AHD/2024-’2/5/§ 7 Dated —26.02.2026
e
To,

(1) M/s SHV Energy Private Limited,
Post Box No. 50, Jawahar Village, (2
Porbandar, Gujarat - 360575 e Yy

Copy to: . It
\;/ The Chief Commissioner of Customs Gujarat, Customs Houseé; —
Ahmedabad.
2. The Principal Commissioner of Customs, Customs (Prev), Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs House,

Porbandar.
4. Guard File.
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