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2.1 Under the GEPA signed between India and the uAE as notified vide

Notifrcation No. 22 / 2o22-customs dated 30.o4.2 o22 (, cEpA Notification,),

the imported goods are eligible for duty exemption. These imported goods

are listed in Table I of the cEpA Notification, providing exemption when
imported into India from uAE, from the whole of Basic customs Duty
('BCD). As per Notifrcation No. 39 /2122-Customs (N.T.) dated g0.O4.2O22

the rules under GEPA i.e., customs Tariff (Determination of origin of
Goods under the Comprehensive Economic partnership Agreempq!:- 1,_
between India and the United Arab trmirates) Rules, 2O22 (,,CEPA Rirl
have been notified,

2.2 One of the condition specified in the CEpA Rules for claimin!
preferential duty benefit is the possession of certificate of origin 1,coo)y$i. i---
the importer. At the time of importation, the Appelrant was unable to
present the coo due to unavoidable circumstances. considering the

absence of the coo, the Apperlant has preferred the provisional

assessment under Section 18 of the customs Act, 1962. Foflowing this, the

subject Bills of Entry were provisionally assessed, and the out of charge
(ooc) copies were issued with pa5rment of merit rate of duty applicable on
these imported goods. Subsequent to obtaining the COO from the UAE
Exporter, the Appellant filed an application with the Assessing Authority,
customs House, Porabandar for final assessment under section 1g of the

es")
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M/s SHV Energz Private Limited, post Box No. 50, Jawahar Village,

Porbandar, Gujar,t - 360s7s (hereinafter referred to as ,,the appellant,,) has
filed the present appeal in terms of Section 12g of the Customs Act, 1962
against Bills of Entry No 9591589 and 9591591 dated 08.05.2024
(hereinafter referred to as "the impugned order") finally assessed by the
Superintendent of Customs, Custom House, porbandar, (hereinafter
referred to as "the assessing officer,,).

2. Facts of the case, in brief, as stated in the appeal memorandum are
that the Appellant is engaged in the business of importing and distributing
Propane, Butane and Liquified petroleum Gas (,,LpG"). The Appellant have

imported the products Butane (HSN 27111300) as well as propane (HSN

271ll2ool (col1ec1-ive1y referred to hereinafter as 'imported goods) from
UAE The imported goods have been exported by ADNoc Grobal rrading
Limited ('uAE Exporter'), UAE and then sold to Trafigura prE Limited
("Trafigura'), Singapore. 'liafigura further sold the said goods to M/s. SHV

Gas Supply & Risk Management, Singapore (,SRM') who ultimately sold the

same to the Appellant.



Customs Act, 1962 allowing preferential duty treatment provided under

CEPA Notification.

2.3 However, the Assessing officer reviewed the application and issued

a letter vide DIN No.20240571MM00O0318084/85 dated May 20, 2024,

denying the claim for the duty benefit ('Denial Letter'). The denial was

based on the fact that the original COO was not submitted at the time of

the application. The only ground mentioned for denial of the duty benefit

was non submission of the original COO at the time of the application,

despite the Appellant's compliance with all other necessary customs

procedures and the subsequent submission of the COO. Subsequently the

Assessing officer has proceeded with the final assessment of the aforesaid

BOE's without the preferential duty benefit.

3. Being aggrieved with the denial of the duty benefit for non-

submission of the original COO at the time of importation the appellant

frled the present appeal by treating the final assessed BOE as assessment

order in line with the Supreme Court's ruling in ITC Limited v.

Commissioner 2019 (368) E.L.T. 216 (S.C.) and mainly contended that;

The Assessing Authority has not complied with the procedural

requirements stipulated in the Customs Act, 1962 read with the Customs

(Finalization of Provisional Assessment) Regulations, 2O18, regarding the

finalization of provisional assessments. The Appellant contends that the

department has not followed the mandated procedures outlined in the

Customs Act, 1962 for the proper finalization of provisional assessment.

The Appellant wishes to highlight that the Assessing Authority did not

seek any additional documentation or information necessary for the frnal

assessment. This is a specifio requirement set forth in Section 18(1,,4,) of

the Custorns Act, 1962, which must be read alongside Regulation 4l2l of

the Customs (Finalization of Provisional Assessment) Regulations, 2018.

The relevant extracts is as under:

Section 18(1Al ofthe Customs Act, 1962

"(1A) Where, pursuant to the prouLsional assessment under sub-section

(1), if any document or information is required bg the proper offrcer for

final a.ssessment, the importer or exporter, as the case may be, shall

submit such document or information within such time, and the proper

officer shall finalize the prouisioru assessment ulithin such time and

in such rnanner, as maA be prescribed"

Regulation 4l2l of the Customa (Finalization of Provislonal

Assessmentl Regulations, 2O18
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"The proper officer shalt within fifteen d.ags from the d.ate of such
order of proubjonal assessment, inform the importer or ttLe exporter,
in uiting, the speciJic d.etaits of the information to be fumished. or
the documents to be produced.,'

The Assessing officer has not adhcrcd to the required procedurar norms
as there was no written communication from the Assessing officer
requesting any additional docume nts or information. The absence of
such intimation indicates a failure to follow the statutory process
outlined in the Customs Act, 1962. Consequently, the final assessment,
conducted without the neccssary adherence to these regulations, is
rendered to be void and unenforceable under the law.

The Appellant further contends that the finar assessment carried out by
the Assessing Authority contravenes the requirements set forth in the
customs (Finaiization of provisionar Assessment) Regulations, 20rg.
These regulations stipuratc that when a provisional assessment is
confirmed by the proper offrccr, thc oIficer must complete the final
assessment only after obtaining confirmation of acceptance from the
importer or exporter on record. Additionally, the officer is required to
inform the importer or exporter in writing of the date when the
finalization has occurred. The relevant reguiation is detailed as folrows:

Regulation 6(al of the customs (Finalization of provrsronal

Assessment) Regulations, 20 1g states;

"Where the finat assessment confirm^s the prouisional a.ssessmenti the
proper officer shall Jinalize the same after a.scertaining the acceptance
of such finalization from the importer or the exporter

inform the importer or exporter in writing of the

finalization

o In the present case, the Assepsing Authority has fail
confirm the acceptance of finalization from the Appellant,

breach of the afo rementioned regulation. This oversight indicates that the
final assessment was conducted in disregard of the procedural
requirements mandated by the regulations, rendering the assessment
contrary to the prescribed legal framework. Consequently, the Appellant
humbly requests that the final assessment should be deemed invalid due
to this non-compliance with essentral procedures.

Original documents are not nccessary for the final assessment of BODs
and the benefit of preferential dut5r treatment does not require the
submission of the original COO. The Appellant wishes to emphasize that
the Assessing Authorities dcnial ietter states that the duty benefit cannot
be granted due to the non-submission of the original COO. The Appellant

s/49-346iCUSIMN/ 2024 -2s
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has submitted an electronic copy of the COO, provided by the UAE

exporter, to comply with CEPA Rules for the duty exemption. However,

the Assessing Authority has cited the lack of the original COO as the

reason for denying the duty exemption. The Appellant in this regard

submit that there is ns requirement of furnishing the original documents

for the purpose of final assessment of BOEs considering the provisions of

Section 18(1A) of the Customs Act, 1962;

"Where, pursuant to the proui.sinnal assessment under sub-section (1),

tf any document or information b required by the proper officer for

jinal assessment, the importer or exporter, as the case may be, shall

submil such document or inforrnation within such time, and the proper

officer shall finalize the prouisional assessment uttthin such time and

in such manner, as maA be prescribed".

Preferential duty benefit can be availed even if the COO is in electronic

form. The Appellant further submits that the preferential duty beneiit can

be availed even if the COO submitted is in electronic form. The same can

be substantiated from Rule-14(i) of CEPA Rules which states that COO

can also be in electronic form and the same can be submitted as proof of

origin. Extract of the said rule is produced below:

"(1) For products originating in a Partg and fulfilling the requirements

of these rules, the proof of origin of an exported product shall be

prouided through any of the following means, namely: -

(a) a paper Certificate of Origin in electronic or hard copy fonnat

i.ssued bg a competent authoity referred to in rule 15:

uthoitg and exchanged by a mutually deueloped electronic sAstem

nder rule 33:

( ?,1

lr
E
!5

I
an origin declaration made out bg an approued exporter referred to

in rule 34."

The appellant further submitted that the Central Board of Indirect Taxes

& Customs (CBIC") vide Instruction No. 28/2022 daled 27 October 2022

clarified vide para 2 ttrat an 'e-CoO issued electronically by the issuing

Authority of UAE is a valid document for the purpose of claiming

preferential benefit under India-UAE CEPA'. Para 2 of the aforesaid

instruction is produced below for your reference;

'In thi.s regard, it is herebg clarified that an e-CoO issued electronically

bg the i.ssuing Authoritg of UAE, b a ualid document for the purpose of

claiming preferential beneftt under India-UAE CEPA prouided that the

e-CoO has been i,ssued in the prescribed forma| bears electronicallg

prtnted seal and signoture of the authorized signatory of the Issuing

a
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Authoitg, and -fuLJilLs a other requirements stated- in Notificatton No.

39/ 2022 Custom.s (N.7.) dated 30 April 2022,.

Hence, the Appellant submits thc requirement to furnishing original coo
copies is not mandated by the Act and also the instruction provided by the
GBIC especially clarifies the preferential duty treatment benefit can be
provided basis thc e-coo copies. It is further submitted herewith that the
coo is issued by UAE authorities onrine only. Even the uAE exporter is
required to download the COO lrom a web portal and there is no hard copy
COO issued as such by the UAE authorities. Hence, the question of
submitting "original" coo does not arise. The copy of electronic coo, as

submitted by the Appellant is a valid document. Furthermore, there is a eR
code present on COO which can be scanned, and the authenticity of the
coo can be verified through that. The Assessing Authority has proceeded

with issuance of finally assessed BOEs without carrying any such
verification. Therefore, the denial of preferential duty treatment arising out
of the GEPA Notification read with the cEpA Rules is unwarranted,

unreasonable and arbitrary.

The Authenticity of the coo can also be verified by the department by
reaching the designated verification authority. Further the Appellant
submits that in case of any querics /questions with respect of the

authenticity of the coo, thc Assessing Authority should have sought
verification from the designated verification authority located at the

exporting country, as stipulated under Rule 6(1) of the Customs

(Administration of Rules of origin under Trade Agreements) Rules, 2020.

Relevant extract is provided below

"6(1) The proper officer mag, duing the course of cusfoms clearance

or thereafter, request for ueification of certificate of oigin from
Veri{icatio n Au tho ritg whcre :

(a) there is

certificate of

when compa

a doubt regarding genuineness or authenticitg of th \.\
lE)

,

origin for reasons such a.s mi"smatch of stgn

red tuith specimens of seals and signatures

the exporting country in term-s of the trade agreement;

(b) there is rea.son to belieue that the countra of oigin citerion stated-

in the certificate of oigin has not been met or the craim of preferential

rate of dutg made bg importer b inualid; or

(c) uerification is being undertaken on random basls, as a measure of
due diligence to ueifg u,thether the good.s meet the origin citeia as

claimed:"

Further customs Tariff (Determination of origin of Goods under the
comprehensive Economic partnership Agreement between India and the
united Arab Emirates) Rules, 2022 (cEpA Rules) also provide for similar

s/49-346/CUS/JMN I 2024 _2s
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provision wherein customs department may conduct verification for

determining the authenticity and the correctness of the COO, Below is

the relevant extract of said rule;

"22. Verification of CertiJicates of Origin.

(1) For the purpose of determining the authenticitg and the correctness

of the infonnation giuen in the Certi"ficote of Oigin, the importing Partg

maV conduct ueification by means of,-

(a) requests for information from the importer;

(b) requests for assbtance from the competent outhortty of the

exporting Party as prouided for in sub ruLe (2);

(c) written questionnaires to an exporter or a producer in the territory of

the other Party through the cornpetent authoitg of the exporting Partg;

(d) ui.sits to the premises of an exporter or a producer in the territory of

the other Party; or

(e) such other procedures as the Parties ma!/ agree.

(2) For the purposes of clause (b) of sub-rule (1), the competent

authoitA of the importing Party,-

(a) may request the competent authoitg of the exporting Partg to assist

it in uerifging:

(i) the authenticitg of a certificate of origin: and/ or

(ii) the accuracg of ang infonnation contoined in the certificote of origin;

and/ or

(iii) the authenticity and accuracg of the information and documents,

inctuding breakup o/ costs reloting to material, labour, other ouerheads

and any other releuant eLements such as profits and related

components uthich are releuont to the origin determination of the

product under rule 3;

) shall proutde the competent authoritg of the other Partg uith, -

the reasons u-thy such assisfance is sought;

the Certificate of Origin, or a copA thereof; and

(iii) any information and documents as maA be necessary for the

purpose of prouiding such assisktnce. "

However, without raising any doubts and without undertaking any

such verification, the Assessing Authority concluded the assessment

and passed the impugned OIO which is against the provisions of

such rules and is unlawful. FIence, the impugned OIO should be set

aside to such extent on this ground alone

Preferential duty benefit is allowable as all the conditions outlined under

CEPA rules are satisfied. The Appellant contends that imported goods in

t ,0

/n-

[:
11

I
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the subject appeal quali{ies for the preferential treatment as it meets the

origin criteria outlined in the CEpA Rules.

Rule 3(1) ol the CE?A Rutes- Origin Criteria
"The product shall be deemed to be origtnating in a partg and shatt be

eligible for preferential treatment prouid"ed- it:

(t) i,s whollg obtained or produced. in the territory of the partg as per
rule 4:

or

(ii)has undergone suffbient working or production as per the product

Specific Rules in Annexure-9.

Rule 4 of CEPA Rules: ,'Whoilg 
obtained. or produced product

The following products shalt be consid.ered. as being who g obtained.

or produced in the territory of a party, namelg:

"(a) plant and plant product grown and. haruested there:

(b) liue animals born and rai_sed there;

(c) products obtained from ltue animals there,

(d) mineral product and natural resources extracted. or taken from that
Partg's soil, tuaters, seabed or beneath the seabed-:

(e) product obtained from hunttng, trapping, fishing or aquaculhre
conducted there:

(flproduct of sea fishing and. other maine products taken from outsid.e

its territorial u)aters bg a uessel and./ or prod_uced. bg a factory ship

registered, recorded or lbensed u_tith a partg and. flying its flaq;
(g) product, otler than products of sea fishing and. other maine
products, taken or extracted from the seabed or the subsoil of the

continental shelf or the exclusiue economic zone of any of the parties;

(h) uaste or scrap resulting from consumption or manufac

t

operations conducted in the territory of that party, fit onlg for d.

or recouery of raw mateials; and

(i) product produced in the territory of that partg exclusiuel

product referred to in clouses (a) to (h).',
6(/

The Appellant contends that the imported goods quali$r as wholly
obtained products because they are directly extracted from the soil of the

UAE. consequently, they furfill the necessary criteria for preferential

treatment under the GEPA, thereby confirming their eligibilitJr according

to the specified origin rules. Further the Appellant submits that it is in
possession of the copy of coo also as required under Rule-21 (r) of the

CEPA Rules for claiming the preferential treatment.

In summary, the Appellant submits that all the necessaqr requirements
have been fulfilled by the Appenant for claiming the preferentiar duty
benefit

Page 10 of 17
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. The Appellant meets the origin criteria specified in the CEPA Rules as

such imported goods are extracted from the soils of the UAE &

. The Appellant possesses a valid copy of COO.

. Preferential treatment can be provided even if there delay in submission

of COO copies. The Appellant further submits that the preferential duty

benefit can be availed even if the COO is submitted subsequent to actual

import. This position is supported by the rules outlined under the CEPA

Rules, which accommodate a period of up to 12 months for the

submission of COO copies. Relcvant extract of the said rule is specified

below;

Rule 75 (71) of the CEPA Rules

"The Certificrtte of Origin shall be issued prior to, at or within a

peiod of fiue Luorking dags of the dale of exportation. Hotueuer,

under exceptional cases, where o Certificate of Origin has not been

issued at the time of exportotion or within fiue u.torking dags from

the date of shipment due to inuoluntary errors or omissions, or ang

other ualid reasons, the Certilicate of Origin mag be bsued

retrospectiuelg, beaing the words 'TSSUED RETROSPECTIVELY in

box 9 of the Certificate of Ongin, uith the issuing authoritg also

recording the reasons in uriting on the exceptional circumstances

due to which the certificate tuos issued retrospectiuelg. The

Certificate of Origin can be issued retrospectiuelg but no longer than

tu.telue months from the dote of shipment. "

The CEPA Rules explicitly state that even if there is a delay in issuing the

COO, the preferential duty bcnefit can sti1l be claimed within a 12-month

period from the date of shipment. This stipulation implies that the benefit
(31 is designed to be accessible within this timeframe, regardless of minor

elays in document submission. In light of this provision, the Appellant

bmits that the application of the preferentiai duty benefit should

main valid and enforceable as long as the COO copies are provided

within the stipulated 12-month period. This interpretation aligns with the

intended flexibility of the CEPA Rules, which aim to facilitate trade and

ensure that minor administrative delays do not result in a forfeiture of

the bene{its granted under the agreement. In the present case, the

original BOEs were issued on January Og, 2024 and the COO was

submitted to the department by the Appellant on April 24,2024, which is

well within the time limit of 12 months as discussed above. Further, the

COO also mentions that it has been issued retrospectively. Reliance in

this regard is placed on the judgment of the Hon,ble Allahabad High

Court in the case of Principal Commissioner, Noida vs. Samsung India

IE

IJ

s
t

Electronics Pvt. Ltd. 2018 (361) 
\E.L.T. 

505 (A11.). In this case, the High

\
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Court rejected thc appeal filed by the Revenue laying down that
certificate of origrn rssucd subsequently with retrospective effect would

cover the shiprncnl. of the goods imported prior to the issuance of the

certificate.

o Additionaily, Rule 21(3) of the ctrpA Rules spccifies that if excess duties

are paid due to a product not initially receiving preferential treatment, a

refund can be claimcd for thosc cxcess duties. This rule indirectly
suggests that the prefcrential duty benefit can still be accessed by

claiming a refund for any overpaid duties, even if the benefit was not
granted at the time of import. Thercforc, this provision supports the
argument that thc du1.y benefit remains availablc and can be adjusted
later through s,ch rcfund mcchanisms. The relevant excerpt from Rure

21(3) is provided below:

"Each Partg shall, in accordance uith its lau.ts, prouid.e that where

a product tttould haue quaLified as an originating prod.uct when it
utas imported into the territor!/ of that purtg, the importer of the

product may, within a peiod specified. by the LaLus of the importing

Partg, applg for a refund of aru1 excess d.uties paid. as a result of
the product not hauing been accord_ed_ preferential treotment,,

Hence, it is subraitted that thc imported goods are rightiy eligible for the

preferential duty treatment and thc Appellant,s application for
assessment considering the duty boncfit should be allowed.

Benefit of custorns duty exemptlon cannot be denied on the ground that
it was not claimcd at the time of importation. The Appellant submit that
the prefercntial bcnefit under cDpA Notification is a substantive right of
the Appellant, and it cannot be denied merely on the ground that the

coo was not submitted at the time of import. It is further contended t!at,, 
-.

the Assessing Authority has not accurately recognized that the befiefit of : '.1'\r

a Notification can bc claimed at any time, even if it was nof .,irptib.iifl,,- . . , ,,tj

claimed at rhc rimc of rmportarion. [r is incumbcnr upon tir" qtaltS;;:r,'' ,] i,,

department to extcnd thc bcnefit of the Notific"tro., rr it i" .il6ria" , "(,"
applicable, regardlcss of whcther it was claimed initialry or not. irr" -

government is not permitted to rctain any amounts that are not due

according to the law. The Appcllant submits that as mentioned above, the

importcd goods are etigiblc for duty exemption as such goods are covered

in the GEPA Notilication and all the necessary requirements are fulfilled.
In the present casc, the Assessing Authority have not disputed the
eligibility of the imported goods for duty exemption. Consequently, the
exemption benefit must be granted if it is legally available, regardless of
whether it was claimed at the time of import or subsequently.
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The Appellant places reliance on the decision reported tn 2OO7 (209) ELT

321 (S.C) in the matter of Share Medical Care V/s. UOI, held that

exemption can be claimed even at a later stage.

The Mumbai bench of CESTAT in the case of Commissioner of Customs

(ACC & IMPORT), Mumbai vs. Global Vcctra I-Ielicorp reported as [2013

(2971 ELT 2501 has held that the benefit of exemption which are available

to the assessee on the date of import, cannot be denied on the ground

that the said benefit was not claimed at the appropriate time.

Further reliance also placed in the case of Unichem Laboratories Ltd'

Versus Collector of Central Excise, Bombay 2OO2 (145) E.L.T. 502 (S.C)

wherein it was observed that

"denial of benefit of the Notification to the oppellant uas unfair. There

can be no doubt that the authorittes functioningS under this Act mus|

as are in dutg bound, protect the interest of the Reuenue by leuging

and collecting the dutg in accordance utith the lou-no less and also

no more. It is no part of their dutg to depriue an assessee of the

benefit auailable to him in laut with a uieu.t to augment the quantum of

duty for the benefit of the Reuenue. They must act reasonablg and

foirlU."

Therefore, the Appellant submit that the denial of exemption on the

imported goods is unjust and bad in law. Hcnce, the impugned O 1 O

should be set asidc.

The final assessment is in violation of the principles of natural justice.

The Appellant contends that the Assessing Authority have violated the

principles of natural justice by finalizing the assessment without issuing

a proper speaking order that outlines the reasons for denying the

preferential duty bcne fit. In support of the argument, the Appellant cites

the judgment of the of the Bombay I{igh Court in the case of ZUARI

GRO CHEMICALS LIMITtrD VERSUS UNION OF INDIA AND OTHERS

d that principles of natural justice to be followed in cases where

sionally assessed Bills of entry are being finally assessed differently

m that claimed by the importer. Further also held that a speaking

order is necessary wherever the Bills of entry are finally assessed

differently from that claimed by the importer. The appellant relied upon:

In 'HDFC Bank Limited V. Union of India' - 2OO8 (7) TMI 602-KERALA

HIGH COURT the court held that where an assessee objects to the

assessment being made contrary to his claim, the Assessing Officer is

obliged to issue a speaking order in terms of Section 17(5) of the Customs

Act. It is only on passing of the speaking order that the period for fi1ing

appeal under Section 128 of the A

a

a

(3{

4,.

tr
is

tr
G)
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The Supreme Court, in 'Asst. Commissioner, Commercial Tax

Department V. Shukla & Brothers, Bombay' 2OtO (41 TMI 139-SUPREME

COURT OF INDIA has observed that reasons are the soul of orders. Non

recording of reasons could lead to duel infirmities, firstly it may cause

prejudice to the affected party and secondly more particularly, hamper

the proper administration of justice. These principles are not only

applicable to administrative or executive actions, but they apply with

equal force and, in fact, with a greater degree of precision to judicial

pronouncements.

In conclusion, the Appellant submits that the Assessing Authorities

failure to provide a speaking order during the linal assessment

constitutes a breach of natural justice. The Appellant emphasizes that a
proper articulation of reasons is crucial for transparent and fair decision-

making.

Without such a speaking order, the Appellant has been denied a fair

opportunity to contest the assessment, undermining both tJ:eir rights

and the integrity of the administrative process. Therefore, the Appellant

respectfully requests that the decision be reviewed and that the proper

procedures be followed to ensure compliance with the principles of

natural justice.

Substantive right cannot be denied due to procedural lapses. It is well-

established principle in law that substantial benefits should not be

denied due to procedural errors. The Appellant contends that, even if the

failure to submit the original COO is regarded as a procedural lapse, the

substantial benefits specified in the CEPA Notification should still be

awarded., the substantial benefrts outlined in the CEPA Notifr

shouid still be granted. Reliance in this regard is placed in the of

M/ s Mangalore Chemicals & Fertilizers Ltd Vs. Deputy

rlt

,.2:

-\.-
:1,-\'

3'/

Supreme Court of India has expressly laid down that procedural lap

or issues cannot be made a ground to deprive an assessee of substantive

rights or remedies that the assessee is entitled to. Therefore, it is argued

that the right to final assessment of the BOE's with preferential dut5r

benefrt is a substantive right of the Appellant, which cannot be negated

due to procedura.l errors.

4. Shri Ashwani Pahwa, Authorised Representative, appeared for

personal hearing in virtual mode on 29.O1.2026 on behalf of the appellant.

He reiterated the submissions made in the appeal memorandum. He

during personal hearing further submitted that the sole ground cited by

the adjudicating authority for denial of the concessional rate available

s/49-346/CUS/JMN I 2024-2s Page 14 of 17
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under CEPA is the alleged non-submission of original copies of the

Certificate of Origin (QOO). In this regard, he submitted that the

adjudicating authority has not complied with the procedural requirements

prescribed under the Customs Act, 7962, read with the Customs

(Finalization of Provisional Assessment) Regulations, 2018, governing the

finalization of provisional assessments. He further draws attention to CBIC

Instruction No. 28 12022 dated 27 October 2022, wherein it has been

categorically clarified at paragraph 2 tlnat an 'e-Certificate of Origin (e-CoO)

issued electronically by the issuing authority of UAE is a valid document

for the purpose of claiming preferential benefit under the India-UAE CEPA.

Despite this clear clarification, the assessing officer failed to examine or

accord due consideration to the e-Coo submitted on record.

5. I have carefully examined the records of the case, the grounds of

appeal, and the submissions made by the appellant during the course of

personal hearing.

5.1 It is observed that the appellant imported Butane (CTH 27111300)

and Propane (CTH 27111200) (hereinafter referred to as the "imported

goods") from the UAE. The goods were exported by ADNOC Global Trading

Limited, UAE, sold to Trafigura PTE Limited, Singapore, thereafter to M/s.

SHV Gas Supply & Risk Management, Singapore, and ultimately supplied

to the appellant. The appellant claimed eligibility for exemption from Basic

Customs Dut5r under the India-UAE CEPA, as notified vide Notilication No.

22 /2O22-Customs dated 3O.O4.2O22. The goods are covered under Table I

of the said notifrcation, granting exemption from BCD when imported into

India from the UAE. The Rules of Origin under CEPA have been notified

vide Notification No. 39 12O22-Cttstoms (N.T.) dated 30.04.2022, w1:.icl:,,

66
3ldl it1 inter a1ia, prescribe possession of a valid Certificate of Origin (COO) as a

tr
IE

tion for availing preferential duty benefit. At the time of import, the

ellant was unable to produce the COO due to unavoidable

mstances and therefore sought provisional assessment under Section

8 of the Customs Act, 1962. The Bi11s of Entry were accordingly

provisionally assessed and the goods were cleared on payment of applicable

merit rate of duty.

5.3 Subsequently, upon receipt of the Certificate of Origin from the UAE

exporter, the appellant sought hnalization of the provisional assessments

with extension of the preferential duty benefit under CEPA. However, the

Assessing Officer, vide letter dated 20.05.2024, rejected the claim solely on

the ground that the original COO had not been submitted along with the

application, and thereafter fina{ized the provisional assessments without

h,-
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granting the preferential duty benefit. It is observed that no speaking order

was passed while denying the preferential duty benefit. In the absence of a

reasoned order, the complete factual matrix and the basis for rejection are

not discernible from the records. Further, it is evident that no opportunity

of personal hearing was afforded to the appellant prior to finalization of the

impugned Bills of Entry. The appellant has also specilically contended that

no such opportunity was granted. In my considered view, denial of

substantive benefrt without iSsuance of a speaking order and without

affording a reasonable opportunity of being heard amounts to violation of

the principles of natural justice. Consequently, the contentions and case

laws relied upon by the appeliant were not examined by the Assessing

Officer at the time of finalization of the subject Bills of Entry, and have

been raised for the first time before this appellate authority. In these

circumstances, remand of the matter for fresh adjudication, after granting

due opportunit5r of personal hearing and by passing a reasoned and

speaking order, becomes imperative to meet the ends of justice.

Accordingly, in exercise of powers under Section 128A(3) of the Customs

Act, 1962, the matter is remanded to the proper officer for de novo

consideration in accordance with law and the principles of natural justice.

In this regard, I also reiy upon the judgment of Hon'ble High Court of

Gujarat in case of Medico Labs - 2O04(1731 E'LT 117 (cuj.), judgment of

Bombay Hon'ble High Court in case of Ganesh Benzoplast Ltd. l2O2O (37 4)

E.L.T. 552 (Bom.)] and judgments of Hon'ble Tribunals in case of Prem

Steels P. Ltd. - [ 2O12-TIOL-1317-CESTAT-DEL] and the case of Hawkins

Cookers Ltd. 12012 (284) E.L.T. 677lTri. - Del)l holding that

Commissioner(Appeals) has power to remand the case under Section-

35,{(3) of the Central Dxcise Act, 1944 ar,d Section-128A(

Customs Acl, 7962.

a

6. In view of the foregoing discussion, the appeal is allowed

remand to the proper officer for passing a reasoned and sp

after affording the appeilant a reasonable opportunity of personal hearing.

The proper ollicer shall examine all relevant facts, documents, and

submissions available on record, including those raised during the

appellate proceedings, and thereafter pass a fresh order expeditiously, in

strict compliance with the principles of natural justice and the applicable

statutory provisions. It is clarified that no opinion is expressed on the

merits of the case or on the contentions advanced by the appellant. A11

issues are left open to be independently examined and decided by the

proper officer in accordance with law

ayo

t

t

tl;
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7. In view of above, the appeal filed by the appellant is allowed by way

of remand.
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