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(FrerafaHTn) HHeHT TEReNe g Trgaetaade.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

FafafeaaafRmsmd=order relating to :

FarfafaamalbsamaeraaTai b AR R e TR TR g AN s TS aTg I
nmﬁeﬁﬁw 1962 BIURT 129 T (1) Paawidfu-3

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
éﬁﬁnammﬁlﬁﬁ@ama{tﬁf%ma{fﬁ Customs, Excise & Service Tax Appellate
| B, afirfasftnds Tribunal, West Zonal Bench

(@) | AU ITaTfoT® I ATe.
(a) |any goods imported on baggage.

@) | WREAHTIESY ARG BT AR b T HRAH S Ao RS AR IS /T
RITTIRS ARG & [ eTE S U TS AR A T URATS ST oI RITTUR S AT HT e THTATH Srafararerst
i
any goods loaded in a conveyance for importation into India, but which are not unloaded

(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

) | Hargessfutam, 1062 Farwmax auswsydHaTTaEiFasayemaraie tegrr.

[¢) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
| thereunder.

3. | AR AR g HTa e AT TG EH RS UH T e TTE TR 3 i 3 b [oT e [Tt
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(®) | BIREBITEE, 1870HASH.6 IFgHt 1 ByfAfuiafrurrsargasmiwst 4

wfaat Rras s raaias ey le s eame HERT.
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
(@) | TEgeWavGAaaygaew®! 4 ufeur afegr
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any
(M | gAdtervrb s 4 ufaai :
(c) | 4 copies of the Application for Revision. -
L | &UTATAGAGTIR B AP [T THTEBIHTUTTAH, 1962 (TUTHRNT RIS
e, v, gus, st fafaumeid i ardiramargdi®. 2o
(FYUG I HTAATS. 1000, -(E UCUHEHIRATS
), StremfiATTETe!, A fRIayTaT ST T 9. et
TfgR[ew, HRTATSTS, STATTATE S & RIS G U ATE IS HA S HE I O ® RIS TS 200/-
AR AR RIT T TR, 1000 -
(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
4. | #GH. 2
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AT, SgATET A, P e RRURATRYE, ¥R | 2nd Floor, BahumaliBhavan,
d1,3gHaa1g-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

Wraryewarfifan, 1962 HTURT 129 T (6) FHardi, Hiwrgewaiffun, 1962 HIURT 129
() FerdFerfiaday e earmaaus g

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(%)

(a)

where the amount of duty and interest demanded and penalty levied by any officer of ,
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand |
rupees; Ty '

()

FTREE AT T [ AR U S R IG R AR [eh R T R TGS 1Y
mmmmﬁwm«mﬁ YO8 WREUT -

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

FHIAAREEICA A UEsial guewReyT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees -

()

TSR AT AP RUIBHIH, AT TIH S 10%
HETHTAR, TP IS U SIaTehe Mesd 10%
HETPRATR, SR [P STAaIGH, SRS |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

SaasifufranetuRT 129 (%) %aﬁﬁaﬂauﬁmwmanﬁm Al ¢
(@) mmwm%wmmwﬁuﬁﬁmﬂﬁ%m

Under section 129 (a) of the said Act, every application made before the Appellate !
Tribunal- \

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; & "

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. Seminox Pipes and Tubes Pvt. Ltd., A-602, 6t Floor, Plot No. 608-
609, 212-22, Vithalbhai Patel Road, Topiwala Wadi, Girgaon, Mumbai - 400004
(hereinafter referred to as “the Appellant”) have filed the present appeal in terms

of Section 128 of the Customs Act, 1962 against Order-in-Original No.

MCH/ADC/MK/ 164 /2022-23, dated 20.02.2023 (hereinafter referred to as “the

impugned order”) issued by the Additional Commissioner of Customs, Customs

House, Mundra (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that the Appellant had filed three Bills
of Entry bearing No. 4262229, dated 24.12.2022 (Container No.
CSNU8352440), No. 4307513, dated 22.01.2023 (Container  No.
WHSUS462311) and No. 4322072, dated 23.01.2023 (Container No.
WHSUS111322) for import of goods declared as Stainless - Steel Seamless Pipes
(Cold rolled) from China with total weight of 85.991 MTs. Intelligence was
gathered by the officers of SIIB, Custom House, Mundra that some importers,
including the Appellant, were evading Anti-Dumping Duty on imports of
Stainless - Steel Seamless Tubes and Pipes with specifications of diameters up

to and including 6 NPS, or comparable thereof after issuance of Notification No.

31/2022 - Customs (ADD), dated 20-12-2022. It was observed that the-|

aforesaid 03 Bills of Entry were not filed with ADD notification. Accordingly, the
above mentioned containers were examined and it was found that the

consignment of imported goods consisted of 'Stainless-Steel Seamless Pipes

(Cold rolled) having dimension as 42.2 x 3.5, 88.9 x 5.5, 114.3 x 6.02, 219.1 X5
12.7,43.21 x 3.38, 168 x 7, 219 x 8, 43.21 x 4.55, 48 x 3.68, 60.3 x 3.91, 88,9

x 5.5, 114 x 6 (all in mm).

LN /o
2.1  Further, it was observed that out of total weight of 85.901 MTs of by [’

consignment, 61.131 MTs of pipes were found to have diameter much below

6NPS or 168.3 mm and that goods appeared to be covered under Serial No. 10
of Notification No.. 31/2022 - Customs (ADD), dated 20-12-2022 which
prescribes that Stainless-Steel Seamless Tubes and Pipes (with diameter up to
and including 6 NPS) having origin in China PR and produced by any
manufacturer is leviable to Anti-Dumping Duty @' 3801 USD per MT.

2.2. Further, it appeared that the Appellant had failed to mention the correct

configuration/size of the imported goods which eventuallj impacted the

~ leviability of ADD on such goods. Further, the Appellant vide their letter dated

20.02.2023 had requested that they do not require any SCN or Personal
Hearing in the case. Thereafter, the request of the Appellant was considered
and the case was decided vide impugned order, without issuing any show cause

notice and passing orders as under:
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i. It was ordered to re-assess the 03 Bills of Entry No. 4262229, dated
24.12.2022, No. 4307513, dated 22.01.2023 and No. 4322072, dated
23.01.2023 under Section 17 (4) of the Customs Act, 1962 with imposing
Anti-Dumping Duty leviable in terms of Notification No. .31/ 2022 - Cus
(ADD), dated 20-12-2022. ‘

ii. It was ordered for confiscation of the goods imported under 03 Bills of
Entry No. 4262229, dated 24.12.2022, No. 4307513, dated 22.01.2023
and No. 4322072, dated 23.01.2023 as goods declared are in
contravention of Section 46 of the Act and are liable for confiscation
under Section 111(m) of the Customs Act, 1962, However, an option was
given to re-deem the goods in lieu of confiscation under Section 125 of
Customs Act, 1962 on payment of Redemption Fine of Rs. 5,00,000/-.

i Penalty of .Rs. 10,00,000/- was imposed on the Appellant under Section |

| 112(a)(ii) of the Customs Act, 1962. |

3. Being aggrieved with the impugned order, the appellant have filed the

present appeal and mainly contended that;

e That non mentioning of the diameter in the Bills of Entry does not
amount to mis declaration and there is no dispute over description
and classification of the goods, therefore, the goods are not liable for

confiscation under Section 111 (m) of Customs Act, 1962. T

Entry and imposition of fine and penalty is not legal. ' “- ‘\

e That the Bills of entry were prepared on the basis of do;umentxﬁhkaiﬁsj -
| Invoice, Packing List, Bill of Lading etc. that were received from the
| supplier. Since these documlents did not mention the specifications,
the same was not mentioned in the Bills of Entry prepared on the

basis of such documents. |

e That that fine was imposed to wipe out profit. In this case, it is an
admitted position that there was no requirement to deposit any
amount towards anti-dumping duty in as much as it was ordered to
be debited in the bond executed by the appellant for taking clearance
against advance authorization. In result, no profit was accruable to
the appellant. Consequently, it is submitted that no fine is imposable

on the goods under consideration.

| 4. Shri Vikas Mehta, Consultant, appeared for personal hearing on |
27.12.2024 on behalf of the Appellanf. He reiterated the submission made in

the appeal memorandum.
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5, It is observed that the present appeal has not been filed within 60 days as

prescribed under Section 128 of the Customs Act, 1962. An application for
Condonation of delay has been filed by the Appellant, wherein it is stated that

the appeal was required to be filed before 22.04.2023, whereas the appeal has

been filed on 19.05.2023 i.e. there is delay of 26 days. In the Condonation of |

delay application, it is submitted that the appeal could not be filed within the |

prescribed time limit owing to the fact that the Appellant was compelled to
change the legal counsel. The Appellant thereafter appointed the present
counsel and got the appeal drafted on top priority basis after collecting the
papers and forwarding them to the present counsel causing the delay of 26
days. In this regard, I am of the considered view that it is a settled principle of
jurisprudence to take lenient view in such cases. Hence, 1 exercise the powers

granted under proviso to sub-section (1) of Section 128 of the Customs

Act, 1962 and condone the delay in filing the appeal and take up the matter for

decision on merit.

6. [  have gone through the appeal memorandum filed by the Appellant,
records of the case and submissions made during pers‘onal hearing. The issues
to be decided in present appeal are whether the impugned order passed by the
adjudicating authority for re assessment of 03 Bills of Entry No. 4262229,
dated 24.12.2022, No. 4307513, dated 22.01.2023 and No. 4322072, dated
23.01.2023 under Section 17(4) of the Customs Act, 1962 with imposing ADD
in terms of Notification No. 31/2022 - Customs (ADD), datéd 20-12-2022,

confiscation of imported goods under Section 111(m) of the Customs Act, 1962,

imposing redemption fine under Section 125 of the Customs Act, 1962 and

1962, in the facts and circumstances of the case, is legal and propcr or |¢ :

otherwise.

6.1. I find that the Appellant had imported consignment of goods declared'a’;;,-“

Stainless-Steel Seamless Pipes (Cold Rolled) from China PR under 03 Bills of
Entry No. 4262229, dated 24.12.2022, No. 4307513, dated 22.01.2023 and No.
4322072, dated 23.01.2023 with total weight of 85.901 MTs without
mentioning the ADD Notification. During examination, it was found that the
diameter of 64.131 MTs of the total consignment is below 6 NPS. Further, as
per Serial No. 10 of Notification No. 31/2022 - Customs (ADD), dated 20-12-
2022 the import of Stainless-Steel Seamless Tubes and Pipes (with diameter up
to and including 6 NPS) having origin in China PR and produced by any
manufacturer is leviable to Anti-Dumping Duty (ADD) @3801 USD per MT. In
view of the same, it is held that the consignment of 64.131 MTs is liable for

ADD. Further, it is observed that the instant imports under all 03 Bills of Entry

‘imposing penalty on the Appellant under Section 112(a)(ii) of the Customs Act
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have been made under Advance Authorization No. 0311020699, dated
13.01.2023.

6.2. It is further observed that the Appellant has contended that only 64.131

MTs out of total 85.901 MTs were found to be liable for ADD, so re assessment

' of entire quantity covered under 03 Bills of Entry is not legal. In this regard, it
is observed that the adjudicating authority has in Para 4.4 of the impugned
order determined the total differential duty leviable on the imported goods, after
levying ADD, as Rs. 2,38,04,932/-. The duty liability determined in the
impugned order is inclusive of the ADD for 03 Bills of Entry, amounting to
Rs. 2,01,73,670/-. However, it is observed that the Appellant has neither
contested the quantum of the ADD determined by the adjudicating authority in
the impugned order nor provided any quantification of the ADD to be imposed
on 64.131 MTs @3801USD PMT in terms of Serial No. 10 of Notification No.
31/2022 - Customs (ADD), dated 20-12-2022. Therefore, the contention of the
Appellant regarding re-assessinent of entire quantity covered under 03 Bills of

Entry is not maintainable on facts.

6.3. Further, adjudicating authority vide the impugned order has also

confiscated the impugned goods under Section 111(m) of the Customs ACt,

1962 and allowed their release on Redemption fine under Section 125 of the
Customs Act, 1962. The adjudicating authority has also imposed penalty under
Section 112(a)(ii) of the Customs Act, 1962 on account of mis-declaration by the
Appellant. In this regard, the Appellant have contended that they had filed Bills
of entry on the basis of documents like Invoice, Packing List, Bill of Lading etc.
that were received from the supplier. Since these documents did not mention
the specifications, they had not mentioned the details of ADD Notification in the

Bills of Entry. However, this per se cannot be held against them.

' 6.4. In this regard, | have perused the relevant Section 111(m) of the cu/dmali__:«‘i
: B
| Act, 1962 and the same is reproduced hereunder: - fe I/ e
- 2 i
| : 1 I‘. " :". “
' “111. Confiscation of improperly imported goods, etc. .'\_. '““"..'.ﬁ?:‘:-a

| - The following goods brought from a place outside India shall be hablé’ $GET

conﬁscanon: -

(m) [any goods which do not correspond in respect of value or in any
other particular] with the entry made under this Act or in the case of .
baggage with the declaration made under section 77 [in respect thereof,
or in the case of goods under transhipment, with the declaration for

transhipment referred to in the proviso to sub-section (1) of section 54/.

» B
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It is observed that the imported goods have not been found to be mis- |
declared in respect of valuation or any other particular and description or |
classification of goods have also not been disputed. The Appellant have made
the declarations in the Bill of Entry as per the documents received form the
supplier. Further, it is observed that the declaration of the configuration/size of
the imported goods would not have impacted the duty implications as the goods
have been cleared against the Advance authorization. Further, it is observed
that adjudicating authority vide Para 4.6 of the impugned order stated that the
instant imports under all 03 Bills of Entry have been made under Advance
Authorization No. 0311020699, dated 13.01.2023 wherein the Appellant was
not required to discharge the Customs Duty on the imports in lieu of fulfilling
the Expc;rt Obligations and the total duty, from all 03 Bills of Entry, has been
secured by debiting the Bond against valid Advance Authorisation. Goods |l
imported under Advance Authorization Scheme are exempted from various |
duties, including Basic Customs Duty (BCD), Additional Customs Duty (CVD),

" Education Cess, Anti-Dumping Duty, Safeguard Duty, Integrated Goods and
Services Tax (IGST), and Compensation Cess. In view of the above, it is
observed that the main ingredient of the Section 111(m) of the Customs Act,
1962 i.e. mis-declaration of the valuation or any other particular is not present
in the matter. Merely not making proper entries of the details of ADD in the Bill
of Entry and configuration/size of the imported goods while declaring all other
goods related details correctly does not attract the confiscation of the impugned

goods under Section 111 (m) of the Customs Act, 1962.

6.5. In this regard, | rely upon the decision of Hon’ble Tribunal, Mumba’i“-r m ..z
the case of LEXMARK INTERNATIONAL (I) P. LTD Vs C.C. (IMPORTS), NHAVA .
SEHVA [2011 (274) E.L.T. 556 (Tri. - Mumbai)] wherein the Hon’ble Tribdﬁjaif : _
while interpreting Section 111(m) of the Customs Act, 1962, held that the good.'s'.“":f'-:' ol
can be confiscated only when there is any mis-declaration of the goods as
declared in the bill of entry or for any valuation mismatch. The relevant paras

are reproduced as under:

“6. Section 111(m) of the Customs Act provides for confiscation of the
goods only if the goods declared in the bill of entry do not correspond in
respect of the value or in any other material particular with the entry
(bill of entry) made under the Act. In this case, the appellants had
declared the goods correctly as laser printers and parts and also
classified them under Heading 8471.60 in respect of printers and
Heading 8473.30 in respect of parts of printers of the Customs Tariff
which has also been accepted by the Customs. Further, the Customs i
have also accepted the transaction value declared by the appellants in |

the bill of entry for determination of the basic Customs duty. Only in
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respect of computation of CVD, there is a dispute between the
importer/ appellant and the department. The department was of the
view that the CVD assessment should be done on MRP basis whereas,
the importer appellant felt that it should not be on that basis. Finally,
the Customs assessed the goods to CVD on MRP basis, which importer
accepted and discharged the liability accordingly. Merely because the
appellant had sought an. exemption from RSP based assessment in
respect of CVD, it does not amount to any misdeclaration on the part of
the importer. Therefore, in the instant case, the provisions of Section !

111(m) are not attracted at all.

7. In view of the above legal and factual position, confiscation under
Section 111(m) of the Customs Act, 1962 is not justified and
consequential imposition of fine in lieu of confiscation under Section 125
of the said Customs Act, is also not correct. Accordingly, I set aside the
confiscation and consequent imposition of fine in lieu of confiscation.
Imposition of penalty under Section 112(a) is attracted only when the
goods are liable to confiscation. As discussed above, since cornfiscation
of goods has been set aside, penalty under Section 112 of the Customs

Act is also not sustainable and is set aside.

8. The appeal is allowed, with consequential relief, if any, on the above

terms.”

6.6. 1 also rely upon the decision of Hon’ble Tribunal, Mumbai, in the case of
'LSML Pvt. Ltd. Vs Principal Commissioner of Customs, Chennai [2023 (383).
E.L.T. 75 ['I‘n - Chcnna.t)] wherein, the ADD was imposed on the appellaﬂ\t,‘ ,,,,) 5

paras are reproduced as under: 1,. {
\'\.‘-.-j.) N

“20. However, we find that confiscation and imposition of redemptidﬁz

fine are not warranted as here was nothing that the appellant-
importers have consciously suppressed or misrepresented. If ADD
escaped assessment, the department is free to demand the same as
per provisions of Customs Act, 1962. However, for the same reason,
goods cannbr be confiscated and penalty cannot be imposed.
Therefore, we set aside the confiscation of the goods, imposition of >
redemption fine and various penalties. For this reason, we find that
department appeal has no merit and needs to be rejected except on
levy of interest under Section 28AA on ADD of Rs.79,55,066/- in
respect of goods cleared vide BE No.3056014 dt. 31.08.2017 which we
have already upheld.”
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7. In view of the statutory provisions and respectfully following the decisions
of Hon’ble Tribunals as discussed above, I am of the considered view that
confiscation of the imported goods under Section 111(m) of the Customs Act,
1962 in the impugned order is not legally sustainable. Since the primary
condition, i.e. confiscation of goods, to impose the Redemption fine under |
Section 125 and penalty under Section 112(a)(ii) of the Customs Act, 1962, is |
not sustained. Therefore, the impugned order iI};lpOSing Redemption fine under
Section 125 and penalty under Section 112(a)(ii) of the Customs Act, 1962 are

lise Talle to be set aside.

8. In view of the discussions made above, I allow the appeal and set aside
the impugned order to the extent of confiscating the goods under Section
111(m) of the Customs Act, 1962 and imposing redemption fine under Section
125 of the Customs Act, 1962 and imposing penalty on the Appellant under
Section 112(a)(ii) of the Customs Act, 1962.
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