
SnEm.tvd-o
OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS),3Td{EIIITE AHMEDABAD,

dfr f&'o +tt Floor, E9.DIHEFIuUDCO Bhavan, {rft Ua-+ t-g IshwarBhuvan Road,

iStTII{I Navrangpura, 3f{tfEI6lIE Ahmedabad - 380 009

$l{rqilcifr Tel. No. 079-2658928r

g

Fr{flg€qT FrLE NO.

edocn?sT{i@r oRDER-rN-

APPEAL ivo. (frITl{@3{lqBqq,

rsoz +1qnr

izso$-effi1ui'rppp

SECTION 128A OF THE

cusToMS ACT, 1962) :

DIN - 2025077 1MNOOOO222295

M/s GMT Pipes & Tubes Pvt. Ltd., A-5,
Keshav Prime, Near Pipalikampa Hadiyol
Road, Himmatnagar - 383OO 1

s/4e- 1 s8/ cus/JMN/202s-26

rl PASSED BYqTM

/^@P

JMN-CUSTM_OOO-APP- 1 O2 -25_26

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

u E{ifi DATE

r{Xaqfi-ootta{r+t{i. sk{i6'

ARISING OUT OF ORDER_IN

ORIGINAL NO.

04/AC/ RNS/ GPPL/REF/ 2025-26 dated

02.os.2025

to.o7.2025

/p
i,5

q qfif,erffiRiim oRDER-
IN-APPEAL ISSUED ON:

10.o7 .2025

B E{ftf,s.df$.Hrq.{qil NIaNap AND
ADDRESS OF TIIE APPELLANT:

1

Page 1 of.15 s/49- I 5 8/CUS/J MN t 2025 -26

ffi,hi
!ii;+.'r

€+}



&eitffi fucrffi a'qrrrd}-qrc-{rffitr*Esc{rt{rfr .:fl rHo{Edf,flqqsrdr+dt{so{r
ffiqffi : E&ibeiere{q-{sfuq/rigffi-sfuq 

1 or}6+€etw1,fr-f,q-ndq,
I rrrshrrmr ffi ,;riftffi erqqraqqrEdereo?e

This copy is granted frec of cost for the privatr: use of the person to whom it is issued

7962EErt 1r, SS- 1r1 laqrqEfrf$rdl

Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to

any goods imported on baggage

rrnRr.rr{rd-sdrffi -{qrsgrm-qq{rr{qrcattqq:rm+lcr*rtsrtf 
kdrrt-cr$

6'ffi
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goocls unloaded at such d--stination are short of
the quantity required to be unloaded at that destination.

, 1962 sfqrqx

Payment of drawback as provided in Chapter X of Customs Act, 7962 and the rules made
thereunder.

q=

The revision application should be in such lorm and shall be verifiec in such manner as
may be specilied in the rclevant rules and sho-rld be accompanied b'z:

,1870 borfi iff trlft affi erjqrr-{s. 4

qfrqi,

4 copies of this order, bearing Court Fee Stamp of paise fifty only irr one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

3ftTlqrfrr'?-r{d 4

4 copies of the Order-in Original, in addition to relevant documents, if any

5 1

(a)

4

2q6{r4

&fUI ,1962
r{ql$-{,ats,qr6,rdoffifatrq-dffiSbsrti-<enilret{. zooi-

(FwAdqrrqrt. I o o o /-(Frlgq6Egrtrr,
1, *wrffi 

, ffi aUmn+wrfurc"-r&. sm. o ffiqr.qft-gm,q'irrrmrqrs,ilnqTrrqftis6mT frt$at{rt-{^qi'€.2001-

@.lo0o/-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.2t)0/- {Rupees two
Hundred only) or Rs.1,000/- (Rupees <.:ne thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous lte]ns being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revis,on Application. If the

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2O0/- and if it is more than one lakh rupees, the fee is Rr;.1O00/-.

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can flle an appeal under Section I29 A(1) of theCustorrsAct, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:

bortffi bsrsnrrrerqm-db-€rliarlqft ;etffigwvrtxr$3rErc-6{€e1-drd-++S
qrE.@3dirftq-q 1eG2 otunl 12e q (1) }erffi*S.q.-:
A*qr{-ro,a;-*q-s-.qrq{woffisT6t.lffeeiRr+-ror}-sctrFrsffi Efdqilwqffi t

(6)

(a)

(s)

(b)

(Tr)

(c)

3

(iF

)

((s

)

(b)

(T)

(c)

(E)

(d)
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@qfrfrqi{D
anslT,qfMs'ffid

Customs, Excise & Service Tax Appellat€
Tribunal, lVest Zonal Bench

,c-gq']dlrq{, 2nd Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O O 16

EI,3t6q{rEl(-3Boo16

1962 12e g (6) , 1962 729

g(1)+s{ri-rrrmsruffiotroVo,-cwEiffi
Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Acl, 1962 shall be accompanied by a fee of -

oqq@
where the amount of duty and interesl demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

oqq@rqrsr+ 3diffi{ffi;qj!-ilEREqq

where the amount of duty and interesl demanded and penalty levied by any officer of

Customs in the case to which the appt:al relates is nrore than llve lakh rupees but not

exceeding fifty lakh rupees, ltve thoustrnd rupees ;

aqqqrfl ilcFq\d3{rtr6-*a;({r{qr{{qq

where the amount of duty and interest demanded and penalty levied by any officer of

i Customs in the case to which the aPpeal relates is more than fifty lakh rupees, ten

I thousand.upees

10:,

3{qR

J

(iF'

(a)

(b)

(TI)

(c)

tq

(q) {s

d

1o,"sr{I-m-{+qi,q-di}qoiEft -dr-{AB,qdmErqrC]lTl

An appeal against this order shall lie lrefore the Tribunal on payment oI 10% oI the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.

Under section 129 (a) of the said Act, every appiication made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees,

fu qreprbRrqqFr€fdffigERitft cqlRtS

(F)6 SiFI
.]r;qqdqr*ft qfu qrrqsrfi c .}Iq cIT

3{ff-dqr
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Order in AJ>peal

M/s GMT Pipes & Tubes Pvt. Ltd., A-5 Keshav Prime Near pipalikampa,

Hadiyol Road, Himmatnagar-383O01(hereinafter referred to as 'the appellants'

for the sake of brevity) have filed the present appeal challenging Order-in-

original No. OalAC/RNS/GPPL/REF/25-26 dated 2.s.2o2Slhereinafter referred

to as 'the impugned order') passed by the Assistant Comnrissioner, Customs,

Pipavav (hereinafter referred to as 'the adjudicating authority,).

2. Facts of the case, in brief, the appellants had imported goods under

Advance Authorisation by availing the exemption under Notification No.

18/ 201S-Cus under the following Bills of Entry:

Bill of Entry Date

13-08-20 18

t3-o7-20r8

04-08-20 r8

27 -08-20 t8

2t-o7-20 t8

2.1 The 'pre-import' condition in respect of all the impc,rts had not been

fulfilled and all the above Bills of Entry were re-assessed in terms of Circular

No. 1612O23-Cus wherein it was clarified that in all similar cases the Bills of

Entry may be re-called and re-assessed for imposition o I IGST. Upon re-

assessment, the systems created a challan for payment oI IGST along with

interest and the appellants paid interest amounting to Rs. 52,31,607/-.

2.2 The appellants filed refund of Rs. 52,01,607 f - before the adjudicating

authority on the ground that there was no provision ur:der Section 3 of

Customs Tariff Act for charge of interest in respect of IGST. While ciaiming the

refund, the appellants had placed reliance on the case of M/s Mahindra &

Mahindra Ltd. reported at 12023\ 3 Centax 261 (Bom) which had been upheld

by the Honble Supreme Court.

3. The adjudicating authority rejected the refund cludm filed by the

appellants vide the impugned order.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appeliants have filed the present appeal. They have, inter alia,

raised various contentions and fi1ed detaiied submissions as given below in

support of their claims

- I 58/CU:;/JMN/2025 -26

Sr. No Bill of Entry No.

7609467

7194818

1

2

7500343

7391932

73t3897

3

4

5
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> IGST was leviable under Section 3(7) of the Customs Tariff Act and not under

Section 12 of the Customs Act. Reliance was placed on the case laws of M/s

Hyderabad Industries Ltd. reported at 1999 (108) ELT 32 1 (SC) and M/s

Mahindra & Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom)

> Interest can be levied and charSlcd on delayed payment of tax only if the

statute that levies and charges the tax makes a substantive provision in this

behalf. Reliance was placed on the case law of M/s Mahindra & Mahindra

Ltd. reported ar t2o23l 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari

Khand Udyog Mandli Ltd. reporled al 2011 1271ir DLT 32 (Guj) and order

dated 16.7. 1997 of the Hon'ble Supreme Court in the case of M/s India

Carbon Ltd.

; There were no provisrons under Section 3(l2) of the Customs Tariff Act for

charge of interest and as such no interest could have been charged in the

case. Reliance was placed on thc case laws of M/s Mahindra & Mahindra

Ltd. reported at (20231 3 Centax 261 (Bom) and M/s A R Sulphonates Pvt.

Ltd. reported at (20251 29 Cer.tax 212 (Bom).

i Even if the SLP is dismissed, it is a declaration of law by the Honble

Supreme Court within the meaning of Article 141 of the Constitution of India

if a speaking order has been passed.

i The order dated 28.7 .2023 of the l{on'ble Supre me Court in Special Leave

Petition Diary No. 1852412023 in thc casc ol M/s Mahindra & Mahindra is a

speaking order and is a declaratron of law by the Hon'ble Supreme Court

within the meaning of Article 141 of the Constitution of India. Reliance was

placed on the case of Kunhayammed V/s State of Kerala reported at 2OO1

(129) ELT 11 (SC) and Instruction F. No. 2761114 12O15-CX.8A dated 9-2-

2016

D The order dated 15.9.2O22 of Horrtle High Court of Bombay stood merged

with the order dated 2a.7.2O23 of the Honble Supreme Court in Special

Leave Petition Diary No. 18824 /2023 in the case of M/s Mahindra &

Mahindra since the reason for dismissal of SLP had been assigned and the

:' . -{}d'" was a speaking order attracting the doctrine o[ merger. Reliance was

'- placed on Hon'ble Supreme Court in order dated 8.3.2011 in the case of

Gangadhara Palo V/s The Revenue Divisional Officer &Anr (C.A. No.

5280l2006\, M/s CaryaireEquiprnents India Ltd. reported at 2005 (179) ELT

Page 5 of 15 si49- I 5 8/CUS/JMN/2025-26



522 (Al1) and M/s Pernod Ricard India (P) Ltd. reported at 2010 (256) ELT

161 (SC)

D Reliance on the case laws of M/s Bangalore Jute Factory reported at 7992

(57) ELT 3 (SC), M/s Indian Oil Company Ltd. reported at l\IR 2019 Supreme

Court 3173, M/s J K Synthetics Ltd. reported at (1994) 4 SCC 276 and M/s

Indian Carbide Ltd. reported at (1997\ 6 SCC 479 by the adjudicating

authority was mis-placed in as much as the said casr: laws dealt with

different statutes than the statute under consideration. The fact of the case

at hand is that the present case deals with interpretation cf Section 3 of the

Customs Tariff Act with regard to applicability of interest and the Honble

High Court of Bombay has already intcrpreted the said provision in the same

context in the case of M/s Mahindra & Mahindra Ltd. ir. Writ Petition No.

1848 of 2009. The appeal filed by the department against the said judgment

stands dismissed by the Hon'ble Supreme Court and also the Review Petition

filed by the department against such disntissal stands disnrissed.

F Reliance on the case of M/s Atul Kaushik reported at 2015, (330) ELT 417 (Tl

was mis-placed in as much as the principal issue for exanrination under the

said case was Valuation and the final judgment delivered try the Tribunal set

aside the redemption fines and penalties on the appellants

F Civil Appeal No. 1022 of 2Ol4 filed by M/s Valecha Engin,:ering Ltd. against

the order of the Honble High Court of Bombay was dismissed by the Hon'bie

Supreme court vide order dated 4.11.2019 only on th,: ground of non-

prosecution and as such the order dated 4.ll.2Ol9 of the Honble Supreme

Court is not a law declared within the meaning of Article 141 of Constitution

as opposed to that in the case of M/s Mahindra & Mahindra Ltd.

) It is no longer res integra that the levies under Section 3 of the Customs

Tariff Act cannot be considered as a levy under Section . 2 of the Customs

Act. The said position of law is enunciated by the Honble Supreme Court in

the case of M/s Hyderabad Industries Ltd. reported at 1!)99 (108) ELT 321

(SC) and further reiterated by the Hon'ble High Court of Bombay in the case

of M/s Mahindra & Mahindra Ltd. in Wnt Petition No. 1848 of 2009 reported

at (2023\ 3 Centax 261 (Bom.)

F The substitution of Section 3(12) of the Customs Tariff Act vide Section 106

of the Finance (No. 2) Act which has been enacted on ',6.8.2024 in itself

establishes that prior to 76.8,2024 there was no provisirrn for charging of

interest. In the instant case, the matter pertains to a period prior to

r6.4.202
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authority of law and is sirnply in the nature of deposit which is required to be

returned forthwith.

) The powers emanating from Section 25(1) of the Customs Act are restricted

to the act of exempting a part or whole of the duty. There is nothing in the

said statute which empowers the department to create the liability of interest

by virtue of a notification especially in light of the fact that no statutory

provision for interest has been made with respect to the levies under Section

3 of the Customs Tariff Act. In such circumstances, the interest referred to in

the said notification and resultantly in the Bond under Section 143 of the

Customs Act is oniy for the purpose of Basic Customs Duty leviable under

Section 12 of the Customs Act read with Section 2 of t]ne Customs Tariff Act

and not with respect to the levies under Section 3 of the Customs Tariff Act.

i In absence of any provision to charge interest on the levies under Section 3

of the Customs Tariff Act, the i:rterest recovered from them assumes the

nature of collection without the authority of 1aw. It is a settled matter of 1aw

that any amount collected without the authority of law cannot be retained

and has to be returned forthwith. Reliance was placed on the case laws of

M/s G B Engineers reported at 2016 (43) STR 3a5 (Jhar) and M/s KVR

Construction reported at 2012 (26) STR 195 (Kar) as affirmed by the Honble

Supreme Court as reported at 2018 (14) GSTL J70 (SC)

) Section 18 pertains to the cases of provisional assessment. However, in the

instant case all Bills of Entry were not provisionally assessed at the time of

Import instead of all the Bills Ent:y were final assessed. Thus, the provisions

of Section 18 of the Customs Act would not be applicable to the facts of the

case at hand.

F The impugned order seeks to interpret the provisions of Section 3(12) of the

Customs Tariff Act by referring to the word 'including, used in the said

statute. The revenue has lost sight of the fact that interpretation of sub-

section 6 (now renumbered to 12) of section 3 of the customs Tariff Act has

been expressly dealt with by the Honble High court of Bombay in the case of

/s Mahindra & Mahindra Ltd in Writ Petition No. 1848 of 2OO9 reported at

)3 centax 261 (Bom.) wherein it has been ruled that the reference to
tion of Customs Act and the rules and regulations made thereunder

r'rly with respect to the procedural provisions and if the penalty or interest
io be levied, the authority has to bc specific, explicit and expressly

provided.
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D In the case of M/s A R Sulphonates suprct the Honble High Court of Bombay

has also considered the issue to recover the interest along with IGST clarified

in the Circular No. 16/2023-Customs dated 07.06.2O23 and it is held that

the said Circular is bad in law.

5. Personal hearing in the matter was held on O9.O7.2O25 wherein Shri

John Christian, Consultant appeared for hearing on behalf of the appellants

and they reiterated the submissions made in appeal memorandum and placed

on record the case law of M/s A R Sulphonates Rrt. Ltd. rep,:rted al 12025) 29

Centax 212 (Borr.l.

6. I have carefully gone through the impugned order, appeal memorandum

filed by the appellants, submissions made by the appellants during course of

hearing as well as the documents and evidences available on r':cord.

7.1 There is no dispute that IGST is leviable under Ser:tion 3(7) of the

customs Tariff Act. However, for the purpose of levying int(:rest or imposing

pena-lty, there must be specific enabling provisions within section 3 of the said

Act. Notably, the recovery mechanism provided under su'r-section (12) of

Section 3 does not contain any provision authorizing the le r,y of interest or

imposition of penalty. In the absence of such express statutory authority, any

such demand lacks the force of law. com.parison of the substituted Section

3(12)oftheCustomsTariffActandtheerstwhileSect'on3(12)amply

demonstratestheabovefactandthesamearereproducedrrnderforeaseof

reference:

Statute oior to substitution i.e. before 16 8.2024

The proui.sions of the Customs Act, 1962 (52 of 1962) or 'd the rules

and. regulations mctd-e thereunder, tncluding those retattna to

duties sha1l, so far os maAdrawbacks ,re funds and exem on fromti

be, applg to the dutY or tax or cess, os the case maY be, chargeabLe
i. ,

Page 8 of 15 ; sl+q- r s slcustJMN/2025-26

7. The core issue for determination is whether interest is chargeable in

respect of the levy of IGST. It is a well-settled principle of larv that interest on

delayed payment of tax can be levied only when there exists a substantive

provision in the statute authorizing such levy. In the absenc,: of such express

statutory authority, the imposition of interest is not legally terLable. This view is

fortified by the decision dated 16.07.1997 in the case of M/s Indian Carbon Ltd.

and M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd., reported in 2011

(2711 E.L.T, 32 (Guj.), wherein the Honble Gujarat High Court reiterated that

interest is compensatory in nature and must flow directly from the statute.



under this section as theA applA in relation to the duties leuiable

under that Act.l

Statue after sub s titution t.e. afte r 16.8.2O24

"The prouLsions of the Customs Act,

regulations made thereunder, including

relating to the date for determination of rate of dutA, assessment,

non-leuA, short-leuy, refunds, exemptions, tnterest, recoue ru. aopeals,

offences qnd-oenalties shall, os far as may be, apply to the dutg or

tax or cess, as the ca.se mag be, chargeahle under this section as

theg applg in relation to duties Leuiable under that Act or all rules or

regulations made thereunder, as the case may be.".

A comparison of the substituted provision with the earlier version of the

statute clearly demonstrates that the provisions enabling the lely of interest

and imposition of penalty in respect of IGST under Section 3(7) of the Customs

Tariff Act were introduced only wi1.h elfect lrom 16.08.2024 Prior to this

amendment, there was no enabling provision under Section 3 ( i 2) of the

Customs Tariff Act authorizing the levy of interest or the imposition of penalty

in relation to IGST.

7.2 The amended Section 3(12) of the Customs Tariff Act is prospective in

nature and as such the provision for charging of interest would be applicable

w,.e.f. 16.8.2024 only. My view is supported by the case law of M/s A R

Sulphonates Pvt. Ltd. reported at (21025) 29 Ccntax 212 (Boml wherein the

Hon'ble High Court of Bombay has obscrved as under:

66. Further, as far as the applicobilitg of Section 3 (12), ofter its

amendment bg Finance (No. 2) Act, 2O24, dated 16th August,2o24, is

concemed, it utould be appropi.ate to first refer to the prouisions of

the amended Section 3 (12) of the Taiff Act. AmendedSection 3 (12)

of the Taiff Act reads as under: -

" 12:- The proui.sions of the Customs Act, 1962 (52 of

1962) and all rules and regulations made thereunder,

includtng but notlimited to those relating to the date for
determinatian of rate of duty, assessment, non-leug,

ortleug, refunds, exemptions, interest, recouerA,

als, offences and pen.alties shall, as far as mag be,

lg to the duty or tar or cess, tts the case moAv

1 962 ctnd all ntles and

but not Limited to those

t,

*
be,chargeable under thls section as they apply in

relation to duties leuiable under that Act or all rules or

as the case mag be."
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67. In our uiew, the amended Secti.o n 3 112) of the Taiff Act is

orosoectiue in nature and uould applu onlu with efft tct from 16th

Au u.s 2024

7.3 The question of whether there existe<l a statutory provision for the levy of

interest and imposition of penalty on duties under Section 3 of the Customs

Tariff Act is now no longer res integra. The Honble Bombay High Court, in the

case of M/s Mahindra & Mahindra Ltd., reported at (20231 3 Centa:< 261 (Bom),

categorically held that Section 3(6) (now renumbered as Se,ction 3(12)) of the

Customs Tariff Act does not support the lery of interest or irrLposition of penalty

in respect of duties levied under Section 3 of the Act. This judgment was

subsequently upheld by the Hon'b.le Supreme Court, which dismissed the

Special Leave Petition (Civil) Diary No. 18824 /2023 vide order dated

28.O7.2023. Furthermore, the Review Petition filed by the Department against

the same order was also dismissed by the i{onble Supreme (lourt vide its order

dated 09.01.2024 in SLP (C) No. 16214/2O23, thereby a.ffirming the iegal

position.

7.4 The Hon'ble Bombay High Court reaffirmed the legal pcsition in the case

of M/s A R Sulphonates Pvt. Ltd., reported at (2025) 29 C.entax 212 (Boml,

wherein the facts were materially similar--namely, whether interest could be

charged and penalty imposed for the de iayed payment of IGST. The Court

unequivocally held that neither interest is chargeable nor perralty imposable in

respect of IGST demands. ln rendering this decision, the }Ionble Court has

conciusively settled the legal controversy on the subjecl-, reinforcing the

principles laid down in M/s Mahindra & Mahindra Ltd. The judgment provides

clear judicial guidance, leaving no ambiguity, and the relevant excerpt of the

ruling is reproduced below as it is self-explanatory and directl T appiicable to the

issue at hand.

60. In Mahindra & Mahindra Limited (supra), thb Courl, after going

through the proui,sions of Section 3 (6) of the TaiffAct ana' Section 3 A

ft) of the Tariff Act as applicable at the releuant time, iteld that no

specific reference tuas made to interestand penalties in Sections 3 (6)

and 3A (4) of the Tariff Act, tuhich are substantiue proli,sions and,

therefore, imposing interestand penaltA unuld be uithout the

authoitg of law. In the present case, the leug of IGI;T is under

Section 3 (7) of the TariffAct, and Section 3 (12) of the Tanff Act uthich

i-s applicable to the said teug is paim.ateria to Sections lt (6) and 3A

ft) of theTariff Act as rekrred"to'in Lh.e_.case of Mahindra * Mahindra
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Limited (supra). In these circum^stances, in our uiew, the saiddeci.sion

is squarelg applicable to the facts of the present case.

6 7 , Further, we are unable to accept the submbsiorLs of the

Respondents that the decision in the case of Mahindra &Mahindra

Limited (supra) is not applicable to the facts of the present case sinbe

it does not interpret Section 3 (12) of theTaiff Act. The prouisians

under consideratian before thi.s Court in the case of Mahindra &

Mahindra Limited (supra) wereSections 3 (6) and 3A ft) of the Tariff

Act. In Mahindra & Mahindra Limited (supra), this Court interpreted

the prouisions ofsections 3 (6) and 3 Aft) of the Tanff Act, whbh are

paimateria to the unanrcnded Section 3 (12) of the Taiff Act, which

isin consideration in the present case. On interpreting Sections 3 (6)

and 3A ft) of the Tanff Act, this Court held that uhen nospecific

reference was made to interest and penalties in the satd proubinns,

imposing interest and penaltg would be without theauthoritg of law.

In these circum,stances, in our uieut, the ratio of the decbion in the

ca.se of Mahindra & Mahindra Limite d(supra), would be squarely

applicable to the facts of the present case.

62. We are also not able to accept the submisslon of the

Respondents that the prouisions o/ Sectlon 3 (12) use the

term"including" and the same implies that the prouistons of the

Customs Act u.till be made applicable to the Taiff Act. As can beseen

from the Judgement of this Court in Mahindrct & Mahindra Limited

(supra), Secrions 3(6) and 3,aft) of the Tariff Act,uthich were

considered bg this Court in the said Judgement, olso use the uLord

"including". Despite the same, this Court cameto the concLusion tha|

since there was no specific reference to interest and penalties,

imposing tnterest and penalties would beulithctut the authority of

lau-t.

63. In these circumstances, irt our uieu,, the submissions of the

Respondent, based on the use o_f the word "including" inSection 3 (12)

of the Tariff Act, cannot be acceltted.

67. In our uiew, the amended. Section 3 (12) of the Taiff Act b
prospectiue in nature and wottld apply onlg with effectfrom j 6th

ugust, 2O24.

. From the said judgement, it Ls abundantlg clear that Section 3

2) of the Tariff Act, as amende'd by Finance (No. 2) Act, 2024 dated"

l.t.

I.
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16th August, 2024, would applg onlg prospectiuely and tuould not be

applicable to the case of the Petitioner at all.

7O. In our uieu-t, for all the rea-sons stated hereinaboue, the impugned

Order, to the extent that it leuies interest and penalty, ts without the

authoitA of laut and is liable to quashed and set aside.

72, In our uieu-t, for all the reasons stated herein abtue, the said

Circular, to the extent that it seeks to recouer interest, is bad in lau.t.

The Hon'ble Bombay High Court has left no room for doubt in the facts of

the present case and has categorically held that interest is not chargeable in

respect of IGST levied under Section 3(7) of the Customs Taritf Act.

7.5 In view of the foregoing, the issue is no longer res intr:gra, and it is now

settled law that interest cannot be levied in respect of IGST payable under

Section 3(7) of the Customs Tariff Act.

8. In light of the judicial principles laid down by the Honble Supreme Court

in the case of M/s Kamlakshi Finance Corporation Ltd., reported at 1991 (5S)

E.L.T. 433 (S.C.), I am duty-bound to follow the binding precedents set by the

Honble Supreme Court in the case of M/s Mahindra & MalLindra Ltd. (supra)

and the Hon'ble Bombay High Court in the case of M/s A Fl Sulphonates pvt.

Ltd., particularly as there is no stay on the operation of these judgments, nor

have they been overruled as on date.

9. Further, I find that the order dated 28.7.2003 of the Hon'ble Supreme

Court in the case of M/s Mahindra & Mahindra Ltd. [SLt' (Civil) Diary No.

18824 of 2023]; reporled at (2023) 9 Centax 361 (SC) is the law of the land in

terms of the provisions of Article 14 1 of the Constitution of India for the

following reasons:

a) The SLP frled by the department was dismissed by the Hon'ble Supreme

Court by giving reasons and as such the same was a sp,raking order. This

position has been clarified vide Instruction F. No. 276/114/2O15-CX.8A

dated 9-2-2016 of which the relevant text is reproduced under:

" If the SLP is drsmrssed at the first staoe bu speakinq a
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rea.soned order, there is still no merger but rule of iudicial

dbcioline and declaration of lau under Article 14 I of the

Constihttion u,till applu. The order of Supreme ()ourt would

mean that it has declared the lau-t and in that li41ht the case

u.tas considered not fit for grant of leaue."



If the order refusing leate to appeal i-s a speaking order, i.e.

giues reasons for refusin.g the grant of leaue, then the order

ha-s tu.to implications. EyStlA, the stotenent of lclw cont

the order is a declaration. of law bu the Supreme Court within

the meaninq of Article 14 I of the ConstitlLljorl. Secondlg, other

than the declaration of law, tuhateuer is stated in the order are

the findings recorded by the Supreme Court which utould bind

the parties thereto ond aLso the court, tibunal or authority in

ang proceedings subsequent thereto bg way of judicial

dbcipLine, the Supreme Court being the Apex Court of the

country.

c) The Review Petition Diary No. 4119512023 fi1ed by the department against

order dated 28.7.2023 was drsrrtissed by the Hon'ble Supreme Court vide

order dated 9.4.2024

d) The order dated 28.7.2023 of the Honble Supreme Court is not in

limlnestands established from ttte very fact that the department had filed

Revrew Petition Diary No. 4119512023 agarnst the said order' If the order

dated 28.7 .2023 was in Limine, no review petition couid have been filed

against the said order in light of the Board's Instruction F. No.

27 6 I I 1 4 I 20 ts-Cx. BA dated 9 -2- 20 1 6.

10. Further, I find that the department had invoked the statutory right of

appeal by virtue of the provisions of Section 130E of the Customs Act and as

such dismissal of the appeal, whether by a speaking order or by a non-speaking

order, would attract the doctrine of merger. My views are supported by the

following case laws:

a) M/s Pernod Ricard India (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein

the Hon'ble Supreme Court has held as under:

In our opinion, once a statutory right of appeal is inuoked, dismissal

bg the Supreme Court, whether by a speaking order or non-

order, the doctrine of merger does applg, unlike in the case

sal of special leaue to appeal under Article 136 of the
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b) The above position of law has also been laid down in the case of case of

Kunhayammed V/ s State of Kerala reported at 200 1 (1 29) ELT 1 1 (SC)

wherein it has been held as undi:r:



25th MALrch 2003 and, therefore, th<z dismbsal of ar. peal bu this

Court thouqh bu a non speakina order, was in exerci,se of appellate

iurbdiction. wherein the meits of the c.trder imouoned u zre subiected

to 1U.dicio 11l scrutin In our ooLmo irt the instant case1l n. the doctnne

oi merqer uould be attracted and tlrc appellant is e:;topped from
raising the issue of applicabilitg of Rule- 6 in their case.

b) M/s CaryaireBquipments India Ltd. reported at 2005 (t 79) ELT 522 lAll\
wherein the Honble Ailahabad High Court has ruled as under:

()ourt or for ang ott,.er reasons.
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24, In the present case, the appellclnt prefened statutorl.l appeal

under Section l30E of the Act aqain:)t order of the Tribunal doted

22. It mau be mentioned that dbmissal of an SLP utithout qiuina

rea.sons does not amount to merqer o-f the judqment o-f th.e High Court

in the order of the Supreme Court uide Kunhauamme,T u. State o-f

Kerala.2OOl 1129) E.L.T. 11 (5.C.) = (2OO0) 6 SCC 359. Houeuer. in

our opinion dismissal of an appeal under Section 3.iLb) bu the

Supreme Court. would amount to a merqer euen if the Su,preme Court

does not qiue reasons. This is because Article 136 of the Constitution

is not a regular forum of appeal at all. ft b a residunry proubion

uLhich entitles the Supreme Court to grant at its discration Special

Leaue to Appeal from any judgmen| decree, order etc. of ang Court or

Tibunal in India. This is an exceptional prouision in the Constitution

ulhich enables the Supreme Court to interkre u,thereuer it feels that

injustice has been done but it is not an ordinary forum of appeal at

all. In fact unless leaue is granted bg the Supreme Court under

Article 136 no appeal is regi,stered. Article 136 i.s a discretionorg

pouer in the Supreme Court and it does not confer a i4rht of appeal

upon a partg but merelg uests discretion in the Supre me Court to

interfere in exceptional cases uide State of Bombag u. Rusg Mistrg

and Another, AIR 1960 SC 391, Municipol Board u. Mc.hendra, AIR

1982 SC 1293 etc.

23. ArticLe 136 does not confer a right to appeal at all. It onlA

confers a right to applA for ct Speciaii. Leaue to Appeal uide Bharat

Bank u. Its Emplogees, AIR 1950 SC 88. It is for thi-s, reason that a

cJrsmissol of an SLP does not amount to merger of the order of the

High Court or the Tibunal u.tith the order of the Supreme Court. The

Supreme Court can reject an SLP without euen going tnto the meits of

the case e.g. if it belieues that the rnatter is not so serious as to

require consideration bA the

.-1

i:
i
\



ther h-and Sectio 35L orouides a reaular forurn o24. On the o ,n

Hence if an appeal uncler Section 3 5L i.s dismissed b the
appeaL.

urt. whether bu qiuinq reasons or u.)ithout qL reasonsSupreme Co

l',Cl-'

LN ither case. The doctine o me er will a and the ud ment o

the Htqh Court or the Tibunal wttl merqe into the iudqment of the

Sup reme Court. Hence in our opinion the judgment of the Supreme

Court dismissing the appeal agoinst the order of the CEGAT is

bindtng on us.

11. In view of the foregoing, I arn of the considered opinion that interest

cannot be levied in respect of IGST, in the absence of any enabling provision

under the Customs Tariff Act. Consequently, the interest amount recovered in

the present case lacks the authority of law and therefore cannot be 1awfu11y

retained by the department; it must be refunded to the appellant Accordlngly'

the impugned order rejecting the appellant's refund claim is not legally

sustainable and is liable to be set asicle '

1,2. Accordingiy, I set aside the impugned order and allow the appeal Illed by

the appellant with consequential relief, rf any, in accordance with 1aw'
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To,

1. M/s GMT PiPes & Tubes Pvt. Ltd.,

A-5, Keshav Prime, Near Pipalikampa Hadiyol Road,

Himmatnagar - 383001

N R Associates, F-503, Titanium City Centre,

100 ft Road, Anand Nagar, Ahmedabad - 380015

Co to:

The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

The Principal Commissioner of Customs, Customs, Jamnagar'

The Deputy Commissioner of Customs, Customs House, Pipavav

Guard File

2

2.

3.

4

,,

Page 15 of 15 s/49- 1 s8/CUS/JMN/2025-26


