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ffi gcolerfitD qrgffi or otqtc.q, orflqErdrc

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,

dttfr riMo +tt p-1o61, 66;6J rff{ HUDCo Bhavan, tw 5a-a ts l.hwar Bhuvan Road,

idtrlf{I Navrangpura, cfflffildr( Ahmedabad - 380 009

$1{rq_fi'ci-fr. Tei. No. 079-26589281
DIN - 20260171M N0000116918

fr<io oere

wr6aerffoqTartEff€ qfurio
ARISINC OUT OF ORDER.IN-

ORIGINAL NO.

d ,/Order relating to

any goods imported on baggage.

qe{ T;Iq{gdttr{qqrdqrsrsr]-lq
nq{s6r@qEfttaq13€

2

(6)

s 149-248lCUS IMUN /2O24-2s6 s'r{f,irgr FrLE No.

MUN-CUSTM.OOO-APP-8 1 3 -25-26g

Shri Amit Gupta
Commissioncr of Customs (Appeals),

Ahmedabad

rl

e{fr( sftt{r {i@r ORDER-rN-

APPEAL No. (sql{@ tr{ft}Hqq,

re62 olERr 12s(6.)&' 3ialfu)

(UNDER SECTION 128A OF
THE CUSTOMS ACT, 1962):

qtka6-df PASSED BY

30.o),.2026

OIO No. 109821 /2024 dated 04.10.2024
issued by Deputy Commissioner of

Customs(Gr-lV),Custom House, Chennai-ll

30.ot.2026g 3tfidqrffiRri-o oRDER-
IN-APPEAL ISSUED ON:

S OF THE APPELLANI'
NAMI' AND M/s. Suncity Metals and Tubes Pvt Ltd,

5O312, 52O/P2, Guntha, Gundala,
Gandhidham Mundra Highway, Mundra,
Kachch- 370421.

q
g gb'< copy is granted free of cost for the private use of the person to whom it is issued

& ertfhffiRa*ffiinrrdil-€-q*rffifurRlgsc{rM.:rqM3irEdril{vfldrffrss
?lr+ffi sfl Erri1s€ : rrdtit'+irre{wsfud z €Tfi vka 1 

entela.eM Eq r, fuffiq,
( \rr'r{qfr qrrr) sq-(c'Ff,r€kdf+1grfrs{qqra'{rrqdarrso-Aa.

ction 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
categories of cases, any person aggricved by this order can prefer a Revision

Application to ]'he Additional secrctary/.1oint secrctary (lic:vision Application), Ministry of
Finance, (Dcpartment of Iievenuc) I)arliamcnt Street, Nelv Delhi within 3 months from the
datc of communication of thc orde r.

3iI

Under Se

following

\9 62 rzs ff (1) (qz{

(a)

(ts )

1q FI
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(b)

fr)

(c)

3

(o-

)

(a)

(a
)

(b) 4 copies ol the Order-in-Original, in addition to relevant documents, if any

a qFfqi(rr)

(c)

glflerur , 1962

tBqfffirrq
(5qq+Scn)qrs.r

rdk, qts, arc, wqft oft rffi qq-*+t{ft{&o{ rJ|q qidrtfr5. 
2 6 e7-

000/-(FqqqOEvll.{ql-{

i,*sr rffi ,Svqtrr ar{rror+ffi1..rnr. o offioqi.
.200t-

00/-

(d) The duplicate copy of the T.R.6 challan cvidcncing payment of Rs.2O0/- (Rupees two
Hundred only) or Rs.1,000/- {Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Itcms being the fcc
prescribed in the Customs Act, 1962 (as amcndcd) for Iiling a Revision Application. If thc
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 ITdTI . 2

fi qtJffi&.ordmrrrqqn-dil-skiqi-qfr ptffi Wrnan€ qrEnqil{sardrdtdti$
cr{@rrlqfrq-q 1e62 a'}Ertr 12s q (1) &'e{rfllsifft.q.-:
t{tslo',adtrirorct@.ftr+q 6{effiserf}woft-sqaFrsftfu dqawq4-flf,.trf,t3.

In respect of cases otho- than thesc mcntioncd under item 2 above, any person aggrieved
1)] lhis ordcr can filcan ir.ppr:al undcr Srrtion 129 A(l)of theCustomsAct, l962 in form
C.A. 3 bcforc thr: Custoins, Dxcise and Servicc Tax Appellatc l'rrlrunal at th( l'ollowing
address:

{iqrTco, +dluercgo+ser+rqfrftq.3d}
oqnT,qfH&frqrftd

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

qs0"rf B-o,E-gq<tqsr,fi -6-cFnrrt-{rRg(,3{-sR

El,&ldq q-4-380016
2"d Floor, Bahumaii Bhavan,
Nr. Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5 tftT{w.rrlEf{qq', 1e62 oIErrI 12e q (6) }.vft{,dlrt{e.3rft{frs'q, 1e62 etErtT 12e
q ( I 

) 
&'o{ {Hoifi(}-sr,{trqfr fr d{-@se,JilisrR{ -

Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) of
the Customs Act, 1962 shall be accompanied by a fee of -

(6
)

qffi-cqft dqcA+q-6iHl,Sqr{s-
6qqi{drc'Fq\-qrT€'€orffiro-Cqrwqq

F.No. S /49-248lCUS /MUN 12024-25

ffi
any goods loaded in a convcyancc for importation into India, but which arc not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination il goods unloaded at such deslination are short of
the quantity required to bc unloaded at that dcstination.

, 1962 3IqIqX

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

&futcil &E
d-flrrwd-g-dar+tqTftI

The revision application should be in such form and shall be verified in such manner as
may bc specified in thc rclevant rules and should be accompanied by:

Page l2
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qftql,

4 copies of
prescribed

this order, bearing Court Fee Stamp of paise fifty only in one copy as
undcr Schcdule I item 6 of thc Court Fee Act, 187O.

sEiE{Rrffrd' srel dltir?r[d 4

gltiaui&ftqoaA{rol

4 copies of the Application for Revision-

(q)



(c)

(q)

F.No. S/ 49-248l CUS/ MUN / 2024-2 s

a
+

+

{a) where the amount ofduty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(tE

oqqi{dru{swdrrltrfl&dfu-qtqdqilqdru€qfu ffifrd};qiqilgT{Fqq
erfuorogrucnn rqI{-G' {qTulilqmTrqmqr{s;q't{

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

cxceeding fifty lakh rupees, five thousand rupees ;

o!tqqt{(ttq F!\.e erf ir6m 
; 
({d9rTqg .

( rt)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

, 
1 orfilo{iq{,q6i&-qGcfd-dEdB, 3id-fRElqrc-in l

qffi
Es

'1 10 stdrfrGtr{,

(d) An appeal against this order shall lie before the Tribunal on payment of 10% of the

demanded where duty or duty and penalty are in dispute, or penalty, where penalty
duty

alone

is in dispute

6

3nffifqrqqrrcftdfigq 3{fif,3rqq'qtq-{&ftTqfuIrTqtrn rrieftqqrtu-d}
fficqfr'dqlentarq+orq-sI{f{fi It\rdrq-{ s{ra-dqaifl q{qfu i{qta-r{@g

slEr{T 12e (q) ft'sqal - (F)

Uncler section 129 (a) of the said Act, every application made before the Appellate
'l'ribunal-

(a) in an appeal for grant of stay or lor rectification of mistake or for any other purpose; or

{b) for restoration of an appeal or an application shall be accompanied by a fee ol five

ll undrcd rupees.
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F.No. S/ a9-2a8l CUS/ MUN/ 2024-25

ORDER.IN-APPEAL

M/s. Suncity Mctals and Tubes Private l.imited, 5O312, 52O/P2, Gunthzr,

Oundala, Gandhidham Mundra Highway, Mundra, Kachch- 370427 (hercinafter

referred to as the "appcllant") havc filcd thc present appeal in terms of Section

128 of the Customs Act, 1962 against thc OIO No. 109i12 112024 daLt:d

O4.1O.2O24 (hereinafter referred to as the "impugned ordt-'r") issued by thc

issued by Deputy Commissioner of Customs(Gr-IV),Custom House, Chennai-ll

(hereinafter referred to as the "adjudicating authority").

2. Briefly stated, far:ts of the case is that the appcllant had imported thc

goods dcclared as 'Stainlcss Stecl Cold Rolled Coils (Grade J3-Finish-28)'

classifying thc said goods undcr CTH 72 i93490 vidc Biil of Entry Nc>.4971720

dated 09.08.2O24. The said Bill of Entry was fiied on 2nd Chcck basis. The said

Bill of Entry was allotted to FAG at Chennai Sea Port (INMA"C,I) for assessment.

At the time of filing the said Bill of Entry, the importer has uploaded Invoi<;c,

Packing List and NOC from Technical Division, Ministry of St<:el.

2.\ The Importer had declarcd the Unit Price for item no. 1 to item no.4 as

1.22 USD/KGS, 1.175 USD/KGS, 1.16 USD/KGS and 1.16 USD/KGS

respectively. The pricc of the goods was found to be on the lower side as

compared to contemporaneous import data and as pcr CAVR guidclines issucd

vide Order No 02l2O23-Cus dated 15.11.2023.

2.2 The importer was given first query as below:

"In Terms of NAC Meeting held on 03,07.2024, in respect of CAVR Onler No

02/2023-Cus dated 15.11.2023, under Rule 12 of CAVR,2O23, regarding

underualuation in imports o/ Stainless Steel of 13 Grode. the imported Cargo

uppeurs to he und-erualued. '

lmporter replied to the above query as follows:

"Sir, as per Aour query required documents are uploaded in e'Sanchit

lRN No.. Please do the needful and oblige."

Since, the importer failcd to justify the qucry, a second query was raiscd as

follows:

"In Tenns of NAC Meeting held on 03.07.2024, in respect of CAVR Order No

O2/2O23-Cus dated 15.11.2023, under Rule 12 of CAVR.2023, reganling

underualuation in imports o/ Stainless Steel of J3 Grade, the imported Cargo

Page | 4



F.No. S/49-248l CUSi MUN/2024 25

appears to be underualued. Please justifu or giue consent to load the ualue

as per guidelines issued in the aboue mentioned NAC Meeting."

The importer gave the following reply for the second que ry

"Sir, a.s per Aour query required clartfication uith documents are uplooded tn

e-Sanchit uide IRN No... Please do the needful and oblige."

2.3 After implementation o[ self-assessment importer is responsible for filing

corrcct documents and follow legal provisions. Import of "Stainless Steel Cold

llollcd Coils (Grade- 13) is allowed subje ct to compliance ol- mandatory

provisions of BIS as pe r the IS No. 69 1 1. 2Ol7 .'l'he importer in the instant case

has produced the NOC from Ministry of Steel.

2.4 Thercfore, the value was re-determined as USD I.30 per KG as per Rule 5

of Customs Valuation (Determination of Value of Imported Goods) Rules, 2007

based on the contemporaneous import of similar goods mentioned in the Table

abovc.

2.5 'lhc adjudicatrng authority decide d that matter wherein he rejected the

declarcd unit value of item nos. 1 to item no. 4 QN 1.22 USD/KGS, 1.175

USD/KGS, 1.16 USD/K()S and 1.,l6 USD/KGS respectively covered vide Btr No.

497 l72O dated 09.O8.2024 (total declared value Rs. 3,3O,51 ,2O7 .7 8/-) and re-

cietcrmincd the same @1.3 usD/KGS (total re-determined assessable value Rs.

3,66,25,98O l- under Rule -5 of Customs Valuation Dete rmination of Value o[

Imported Goods) Itules 2OO7. He ordered to asscss the said Bill of Entry

zrccordingly

3. Being aggrieved with the impugned order, the Appellant have filed the

sent appeal and mainly contended the following:

(' als sessing officer rejected the declared "value" on the ground that

cd was bclow the CAVR orde r No. 02l2O23-Customs dated

whereas the value declarcd by the appellant was comparable to

eclar

l;2023,

ntical goods" imported from the same supplier and for same commercial

3.2 'lhc assessing officer has also assessed ttre impugned BE in
contravention to the principle of Natural justice as he had not granted

pcrsonal hcaring in spite of "SPDCIPIC" disagreement raised by the appellant

for proposed loading of the valuc by thc proper officer of thc Customs by his

tu,o quarries as me ntioned in Para 4 of the ordcr in origin.rl.

( B) In this regard it is stated that CAVR order No. 02 /2O23-Customs dated

LES as

Page l5

15.1.2023 is only for guidance and cann override the Customs RU

3.

clval

value in the contemporaneous period.



F. No. S /.19.2.'18 / CtJS / M U N / 2 02.r - 2 s

prescribed in "The Customs Valuation (Determination of Value of Importcd

Goods) Rules, 2O07, (hr:reinafter referred to as:CVR rooT) as the RULES as per

VCR 2007 will always prevail over guidancc prescribed under CAVR order No.

02/2023.

3.3 In this case the "identical goods" imported from the same supplier and

for same commercial value in the contemporaneous period the BEs have been

assessed by the proper officer of Customs @ 1.235 USD/kg vide BE No.

4964813 dated' o9loal2o24 and the information for the same was available

on the portal for NIBD data before the Adjudicating authority and as such in

this case the assessing officer had assessed the impugned BE in contravention

of the provisions of customs Valuation (Determination of Value of Imported

Goods) Amendment Rules, 2007.

3.4 In this case the assessing officer had rejected the value as per rule 12 of

cvR,2o07, whereas as per cVR 2oo7,even if the declared value is rejected, the

same has to be assessed by proceeding sequentlang through rule 4 to 9 of the

cvR 2oo7. The cVR, 2007 provides the method for the determination of the

method of valuation and as per rule 3(4) of the said rule it is provided that if
the value cannot be determined under the provisions of sub-rule (l) of rule 3 of

CVR,2007, the value shall be determined by ..proceeding sequentiallY,,

through rule 4 to 9, The relevant portion of said sub rule (41 of rule 3 of
CVR ,2OO7 is reproduced as below:

"(4) if the ualue cannot be detennined under the prouisions of sub-

rule (1), the ualue shall be detertnined bg proceeding

sequentiallg through rule 4 to 9."

3.5 It is a mockery of power vested with the officers of the Customs that one

BE vide BE No. 4964A13 dated 09/Oal2024 for "identical goods" suppticd.

lrom the same supplier and for same commercial level is assessed at @ ,L-.231a"

USD/kg and the present BE No,. 497 l72O Dt. 09.08.2024 (filed on rhq sArne-:

date) is assessed for "iderrtical goods" @ 1 .30 USD / KGs which is for the ,Sie-Me

commercial 1eve1, and also for "identical goods which havc been supphed lrom

the same supplier and also imported at the same port of import.

3.6 In view of the above, the assessing officer made a grave error of law by

jumping to rule (5) of the CVR,2007 by comparing the value of the goods of so

called "similar goods" whereas in this case the value of "identical goods" was

available to him as per the assessed BE No 4964814 dated O9lO8 t 2OZ4 @

1.235 usD per Kg for identical goods of the same supplier to us and as such

only rule 4 of CVR 2007 for ,,identical goods" was applicable the
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F.No. S/49-248 / cus / MUN / 2024 -25

adjudicating authority illegally resorted to rule-S of CVR ,2OOT to adopt the

value of so-called similar goods and as such the impugned order is Bad in law

3.7 In this regard it is stated that the Customs department cannot enhance

tht value b), rejec:tir-rg the value of iclentical goods which wcre available on the

Customs portal specifically when the varlue of saicl identical goods were for

same DAY and from same supplicr ernd for same commercial level.

Rcliancc is placed upon the decision of CESTAT Chennai in the case of

COMMISSIONER OF CUSTOMS, NEW DEL,HI vs INTERNATIONAL TRADERS

reported at 2009(239)ELT29)(Ti-Delhi) wherein it has been held as under:

Valuation (Customs) - Transaction ualue - Volue enhanced by

Departnlent ba.sed ctn. NIDB data - Euklence of contemporaneous

inports produced by respondent but rejected and ualue enhanced

- Communication fron EDI Section stating that ualue of impugned

item not auailable - Euidence produced by respondent to sltotu

that same goods imported at louer pice - Intpugned order settittg

aside enha ncement of ualue sustainable - Sections 14 and 17 of

Customs Act, 1962. [paras 2, 4].

3.8 In tl-ris czrse the contemporaneous value of the "identical goods" was

avnilablc.lnd as such the assessiltg officer was duty bor-rnci to adopt rule 4 of

CVR 2OO7 instead of rule 5 of CVR 2007 because the rule 3 ol CVR 20O7 debars

thc custorns officer to jump to rule 5 of CVR 2007, if the "value" of "identical

goc;cls" is available as per rule 4 of CVR 2OO7 and in such case the value can

only be rc- determined under rule 4 ol the CVR. 2007.The sub-rule (1) of rule

3 of CVR , 2OO7, categorically states that the value shall be determined by

"proceeding sequentially'' through rule 4 to 9. In this case the price of identical

(3I was available to the proper officer of the Customs, vide BE No 4964813

I 08l2024 @ I .235 USD pe r Kg which werc from same supplie r under

5: d on the same date and the adjudicating authority had not considered

e

3.9 'lht: description of comparablc irnports rclied upon by Department had

not been made available to the appcliant and not been reflected anyrvhere in the

adjudicating order and the same is not for same commercial level as the

quantity of import relied upon by the adjudicating authority vide Sl. No. L ol

Tablc-1 of Para-9 and 1O is for quantity 14210 Kgs whereas our quantity in thc

impugned BE is 333024 Kgs and as such the BE for 1.3 USD/Kg relied upon by

lh<: acijudicating authority is not for dame commercial level and also not for

samc thickness and characteristic of thc*matcrial imported and as such the
1l

d\_- page t7
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value of such so-called similar goods cannot be adoptcd by the adjudicarirrg

authority Attention in this regard is invited towards thc decision of CES'IAT in

the case of GLOBAL INDUSTRIES Versus COMMISSIONER OF CUSTOMS,

COCHIN Reported at 20 I I (27 21 9,.L.'1. 724 ('lri. - Bang.) wherein it has bccn

held that:

Valuatiott (Customs) - Trctnsaction ualue l?ejection oJ - Appel\ants

imported goods regularlg durtng 2010 at US $275 per MT and placerl

on record the details of such regular imports Dntire quantities under

the tuo contracts placed on record haue been imported bg ctppeLlctnts

as per details submitted bg them - Quantitg and desciption of

imports from same supplier under uaious BiLls of Bntrg not doubted

by Reuenue - Desciption of comparable imports relied upon bq

Department is not the same - Imported goods are agicultural produce

and haue different uarieties - Appellants haue imported the goods in

bulk and other imports are not comparable both on accounl of qualiltt

and quantity Inuocation of Rule 5 of Customs (Valuation) Rules,

1975 not sustainable. [paras 14, 21, 24, 25, 26, 27]

3. 10 Thc propcr officer of thc custorns in his two quarrics rtriscd as pc:r

Para-4 of the impugned order ncver raised a issur: to thc cfh:ct th:rt

contemporaneous value for "identical goods" is not available before him as

required under rule-4 of CVR-2O07 and therefore he wanted to resort to

contemporaneous value of "similar goods" lo re-determine the ,,value,, 
zrs pcr

rule-s of CVR 2007, without adopting the rulc-4 of CVR-2007.

3.13 The assessing officer has adopted the price of 1.3 USD/KGS vide BE

No. 5075800 Dt. t6lo8l2O24 and BE No. 4935t26Dt. 08lO8/2O24 (Sl. No I

Page l8

3.1 I In vicw of the abovc, the BE has bcr:n re-assesscd against the principlc

o[ natural justicc by adopting the valuc of "similar goods" under rulc 5 of CVIi

Rules,2007 without putl.ing thc appellant to a NO'I'ICE as requircd undc:r

Customs law. The impugned order deserves to be set aside on this point as tht:

same has been passed o:r the "grounds" which were not thr: subjc<:t mzlttcr of

the quarries raised as per Para-4 of thc impugned order.

3. 12 The two quarrie s of the proper officer of the customs raised as per Pa.l'a 4

of the impugned order reiated to the issue as to why the assessment of thc

impugned BE should not be madc as per CAVR order No. 02/2023-Cus dated

l5llll2023 under Rule of CAVR 2023 and in the said quarries there rr.'a s no

iota that the goods errc to bc assessed as pcr value of "similar goods' ignurirlg

the value of "identical goods" available on the customs portal.
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and sl. No. 3 of Table - 1 as per Para-9 to Para 10 of the "order"). 'l'he

quantities imported under said Bill of entrics is for 1421O Kg and 5194O Kgs

respcctively whereas the quantity imported by the appellant as per impugned

BE No.497 1720 Dt. 09 lO8l2O24 is for 3,33,024 Kgs and as such the

quantities relied by the assessing officer cannot bc termed as for same

"commercial level" which is essentierl rcquircment as CVR Rulcs 2007 as thc

quanlitics imported under rclied upon BEs are cven lcss than 2O%. in casc of

BD No. 4935126 Dt. Ot1lO8/2O24 and is less than 5oul, in the case of BE No.

s07s800 Dt. 16 / 08 I 2024..

3.14 Surprisingly in this case the assessing officer had not given any finding

that the price adopted by him even for the "similar goods" , vide Btr No.

s07s800 Dr. 1610812024 and BD No. 4935126 Dt. 08l08/2024 (S1. No 1

ernd sl. No. 3 of Tabie-I as per Parra 9 to Para 10 of the "order") are

comparable with regard to "commercial level" / "quantity level" and

"characteristics " thickness of the sheet, etc and not suitably "adjusted"

the "price as required as per rule sub rule (2) of rule 5 read with rule 4(1)(c

) of CVR Rules 2OO7 which states that:

s

"(c) Where no sale rekrred to in clause (b) of sub-rule (1), is found, the

tronsaction ualue of identtcal goods sold at a different commercial

leuel or in different quantities or both, adjusted to take account of the

difference attibutable to commercial leuel or to the quantity or both,

shall be used, prouided that such adjustments shall be made on the

basis of demonstrated euidence tuhich clearly establishes the

reasonableness and accuracA of the adjustments, tuhether such

adjustment lectds to on increase or decrease in the ualue."

. l5) 'lhc: asscssing officer has not supplied the rclevant copies of Bill of

3.16 It is a settled law that the value cannot be enhanced for imported goods

on the basis of other Bill of entries, the copies of which are not supplied to

the importer. Reliance in this regard is made towards the CESTAT judgment

vs COMMISSIONER OF CUSTOMS,in thc case ot SHIiEE PANCHGANGA AGR

Page l9

a).

entries ,invoice and Mill Test certificate( which reveals the % of ingredients)

with regard to the price adopted by him as per BE No. 5075800 Dt.

).610812024 and B8No.4935126 Dt.OBlO8l2O24 (SL No I and sl. No.3 of

'l'erblc- I as per l)ara-9 to Para 10 of the "ordcr") and as such in absence of thc

samc it cannot bc justilied b1, thc zrdjudicating authoritv that the above BEs

lor so called similar goods w(]rc lor same commercizrl value / same

thickness / same percentage of vital elements like Nickcl, chromium etc.

+



NHAVA SHEVA reported at 2010 (250) B.L.T

been held as under:

F.No. S/ 49-248l CUS/ MU N / 2024-2.5

55 (Tri. - Mumbai) wherein it has

"Natural justice - Non-supplg of copies of Bills of Dntry relied upon -

Valuation (Customs) - Assessable ualue enhanced based on 3 bills of

enties - Sald B/E not supplied to cssessee - Without going int.o

meits of orders passed by louer authoities, matter remanded to

Commissioner (Appeals) uho tuill supplg copies of Bills of Entry to

appellants and hear them afresh and decide the matter. [para 3]

Further reliance is madr: towards the decision in the casc of MANISH MDH'I'A

Versus COMMISSIONER OF CUSTOMS (ACC & IMP), MUMBAI - reported zrt.

2008 (23O) E.L.T. 516 (l'i. Mumbai)

Valuation (Customs) - Underualuation - Enhancement of ualue in
tenns of Rule 5 of the Customs (Valuation) Rules, 1988 - N atural
justice - Violcztion of - Contention of appellants that copies of inuoices

of import at Chennai bg HCL Infosystem and copg of morket enquiry
report uere not submitted to them, hence principles of natural justice

stand uiolated, is acceptable - Matter remanded for a fresh decision
to Commissioner uith a direction to furnish copies of releuant

documents to appellants - Section 14 of Customs Act, 1962. [para 3]

3. 18 Attention in this rcgard is invited torvards thc CESTAT Ch:rng,liga.rh

judgment in the case of Artex Textile Pvt. Ltd vs CCE, Delhi-Iv ( dclivercd on

19 June, 2Ol7) in appeal nos. C13167-3176, 4l7g 418'212012 wht--1!-iir in''

Para -9 it ha.s bccrr hclcl that "In the case laws cited by the appellanq-tfriq 
,,

Tribunal has already held that for the purpose of comparison to- 
-

contemporaneous imports, the value to be adopted is not the value arrived

at after loading by the department but the value that has been declared

and accepted without any enhancement. The relevant portion of the

judgment is as below:

"9. In the impugned order, we find that tlrc Commissioner (Appeals)

has relied on the assessed ualue and not the ualue declared. Rule 5

of the Valuation Rules prouide for enhancement of the ualue is to be

done a,s per said rule. Moreouer, tlrc declared ualue is found less
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3.17 The order <io not rellect any whr.'ru: that pricc's adoptccl bv t.l-rr:

adjudicating authority as BE No. .50758OO Dt. 16 /O8l 2024 and Btl Nr>.

4935126 Dt. O8lO8 12024 (Sl. No 1 and sl. No. 3 ofTable-1 as per Para,9 ro

Para 1O of the "order") were "declared value" by the importers or " loaded

assessable value" by the customs dcpartment bccausc the " loadcd

assessable value" cannot be termcd as "contemporaneous valuc" as pct'

settled iaw by CESTAT.
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than the assessed ualue uhich cannot be the basis of enhance the

ualue. In this case, the departmenl has assessee identical goods at

the rate of 2.85 US$ per kg uhereas the ualue declared by the

appellant ranges between 2.00 US$ to 2.63 US$ per kg. The pice

which hos been adopted to be assessed is not the declared ualue. In

fact, the same is the assessed ualue. Therefore, the said ualue

cannot be said as the ualue contemporaneous import. Similar issue

came up before this Tibunal tn the case of Raui Dyetuare Co. Ltd.

(Supra) utherein this'f ibunal has obserued as under:

5.1TLe enhancement of the ualue has been done under Rule 5

of tlrc Customs Valuation Rutes, 1988. As per the said Rule, if

more than one ualue is found, then the lowest of the such ualue

shall be used to determine the ualue of the imported goods. In

the present co.se as pointed out by the Ld. Counsel; the

department has assessed identical goods at lou.ter ualues

ranging from US $ 1070 to US $ 1090 PMT, tuhereos the ualue

declctred bg the appeltant is higher al US $ I 100 PMT. Further,

the pice adopted for compaison is not a declared ualue but an

enhanced ualue bg the Customs. The ualues declared in thase

transactions ranged from US $ 1050 ro US $ 109O PMT. In the

case lauts cited bg the appellant, thls Tribunal has

alreadg held that for the purPose oJ comparlson to

contemporaneous lmports, the value to be adopted is not

the ualue arrlaed at afier loading bg the departtnent but

the aolue tha,t hos been declared and accepted ulthout

ang enhancement. Besides, we notice that no euidence has

been led by the Reuenue in the instant case to counter the

appellants contention that the transaction ualue declared bg

them, as euident from the doatments is not the real transaction

ualue."

\31{}a),

lI

*

3. 19 The adjudicating authoritv u'as bound to adopt LOWEST price as

manclated by rule 4(3) of the CVT 2OO7 which states as under:

"(3) In applying this rule, if more than one transaction ualue of

identical goods is found, the loutest such aalue shall be used to

determine the ualue of imported goods."

3.2O It is further subnrittecl that our transaction value is the sole

consideration lor the import of the goods against thc impugned bill of entry

and no other consideration flows clirectly ctr indirectly. In such cases also the

R 2007. Reliance is placed towards thevalue cannot be re-determined under C
Page | 11
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decision in the casc of SIDDHARTHA POLYMtrR t,IMITED Versus

COMMISSIONER OF CUSTOMS, NEW DELHI 2OO7(216\ELT 604('lri-Del)

wherein it has been held that:

Valuation (Central lixcise) - Undentaluation - No mateial shotuing fact that

purchases were at a higher pice or paAments in excess at a higher price or

paAments in excess of inuoice pices haue taken place ' Finding regard.ittg,1

m.isdeclaration o.f ualue is the off-shoot of finding regarcl.ing misdeclaratiort

of desciptiort and not sustainable - Section 14 of Customs Act, 1962. [para

201.

PERSONAL HEARING

4. Shri Shyam Lal Bansal, consultant of the appellant attended the personal

hearing on O4.O9.2O25 in virtual mode on their behalf. He reiterated the

submission made in the appeal memorandum. He further submitted that in

earlier appeals having "identical, issues" the matter had been remandcd back

Ior fresh adjudication order to the adjudicating authority and if the same course

is adopted in these appeals, a time frame may kindly be prescribed to decide the

matter afresh in remand proceedings by the adjudicating authority

5. I have gone through the appeal mcmorandum filed by the appeliant,

records of the case and submissions made during personai hcaring. 'l'hc rnairr

contention in the appeal is that assessing olficer wrongly rejected the declarcd

value and skipped Rulc 4 despite thc availability of contemporaneous idcnticai

goods, violating Rule 3(4) of the Customs Valuation Rules, 2007. 'lhereforc, thc

main issuc to be decided is that the impugncd order enhancing the asscssarble

value under Rule 5 of Customs Valuation Rules, 2OO7 in the facts and

circumstance s of the case, 1S legal and propcr or otherwise

5.1 It is observed that the appellant has contended that the asse

authority has erred in rejecting the declared transaction value under Rule 12 of

the Customs Valuation Rules, 2007, without properiy applying Ruie 4 of thc

Customs valuation Rules, 2007, despite availability of contemporancous

imports of identica-l goods at the same port and from the same supplier. Instead,

assessing authority applied Rule s of the customs Valuation Rules, 2007

bypassing the mandatory sequential application of varuation rures as per Rure

3(4)' Further, appellant stated that the contemporaneous price of ,,idcntical
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goods" was available at the Customs portal wherein the other importer had

imported the identical goods vide Bill of Entry 4964813, dated 09 I Oa I 2024

which had been assessed by the proper officer of Customs in the range of 1.235

USD/ kg and the samL' was not taken into account and assessing authority had

jumped to Rule 5 of CVR 2007 when the value of "identical goods" was available

as per Rule 4 of CVR 2007.

5.2 Further, the appellant has also contended that assessing officer has not

given any finding that the price adopted even for the similar goods are

comparable with regard to "commercial level" / "quantity level" and

"characteristic s" thickness of the sheet, etc. and not suitably "adjusted" the

pricc as rcquired as pe r rule sub rulc (2) of rule 5 read with rulc 4(1)(c ) of CVR

Rulcs 2007 which states that:

"(c) Where no sale referred to in clause (b) of sub-rule (1), is found, the

transaction uatue of identical goods sold at a different commercial leuel or tn

different quanttties or both, adjusted to take account of the difference

altibutable to commercial leuel or to the quantitA or both, shall be used,

prouided that such adjustments shall be made on the basis of

demonstrated euidence tuhich clearly estoblishes the reosonableness and

uccurocA of the odjustments, uthether such adlustment leods to on increase

or decrease in the ualue."

ln this regard, it is observed that Bill of Entry No. 5483995 dated

07 I 09 12024, as submitted by the appellant, was presented before this office at

thc lirst instance and is found to pertain to the same goods and port of import.

The said Bilt of Entry has also been assessed by the proper officer. Accordingly,

the assessing authority is directed to examine the facts of the case in light of

this Bilt of trntry and consider the same for determination of the

contemporaneous value of identical goods, in terms of Rule 4 of the Customs

ation (Determination of Value of Imported Goods) Rules, 2O07. As per the

te of Rule 3(a) of the Customs Valuation (Determination of Value oI

ed Goods) Rules, 2O07, the assessing officer is required to apply the

on methods sequentially from Rule 4 to Rule 9 of CVR 2007 when the

saction value is rejected under Rule 12 of CVR 2OO7. ln the interest of

justice and Lo ensurc fair and lawful dctcrmination of assessable value, the

mzrttcr is hcrcby remanded back to the assessing authority with a direction to

rc-assess the goods in accordancc with the provisions of the Customs Valuation

(Detcrmination of Value of Imported Goods) Rules, 2007.

+

{n
* Li

5.3 In vicw of the above, I lind that remitting the present appeal to the

authority for passing fresh order for considering the submissions made by the

appellant in the present appeal has on record, becomc sine qua non to meet the

&- 
Pagell3
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ends of justice. Accordingiy, the case is remanded back to the adjudicating

authority, in terms of sub-section of (3) of Section 1284. of the Customs Act,

1962, for passing a fresh order by following the principles of natural justice.

6. The appeal is allowed by way of remand.
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The Chief Commissioner of Customs Gujarat, Customs House, Ahmedabad.

The Pr. Commissioner of Customs, Custom House , Mundra.

The Deputy/Assistant Commissioner of Customs, Custom House, Mundra.

The Deputy/Assistant Commissioner of Customs, Custom House,

Chennai-Il, 60, Rajaji

Salai, Chennai-60000 1
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