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This copy is granted free of cost for the Private use of the person to v'hom lt is issued.

1.962 r{I{T 12 9 (1) (qqr vvrlfitol d ch

qrqd A sEa{ d 6ti @k {s 3l-rt{T € wqq -, 3a6d {iqs 6-{iTI ddrs qTerTolqIfr

o1 dr0-{s € s {fii } 3;6 qqq qfuE7€g-fi sfr"{ leri-a+ drfrur1, fd-d {ilET', (rl"rs frqrr}

€va flrf, T{ ffi} ol g-{Serur ent{q !-qd o-i sra e'

rqr)

iIII q6AqrfrftsEwffigqq6 bqr{ql

Under Section 129 DD(1) of the Customs Acl, 7962

categories of cases, any person aggr."eved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

ffiftd qqftf, efltqT/order relaling to

(as amended), in respect of the following

(a)

[q)
qT u-s rrrq R{Fr q-{ Biilt qi & fut edRro

rrq qrm fr1 ql,r fr 'l-Elera 
qrd € f,fr E].

qldFq

qIf,IR{ wr{ rrqqT{f,fr TITITot<TErf,{qI{d f,{i3ITqki +,
Qg

q{qTrl{ TIdq I;IR{gqqd1sfltqIf,

any goods exported

(b)

(rt)

(c)

any goods loaded in a conveyance for importation into In

their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination il goods unloaded at such destination are short of the

quantity required to be unloaded at r:hat destination

Payment of drawback as provided in Chapter X of Customs Act, 1962 arrd the rules m

thereunder

dia, but which are not unloaded at

, 1962 d sfEII.I X. dtfi s.rrfF q{rg rrq Fr.{q.I'S il6d {itr'

ade

3&rqrft.

o1 qrr.t elrr ss +.sTq ftgftfua orrmrd €trg d+ qGq ,

rs+t qisqTFq qqdo1=lld&{ut qT+fi w{ srtd3

The revision application should be in such form and shall be verified in such

may be specified in the relevant rules and should be accompanied by :

manner as

(o)

ftrvm1 \16 ffit qqrs t€ o1 qrqnrq q-o Ere 6rn Etfl ilfrS.
41 3t ft rls 3E{T{ESg6e ,1870 &'rra d.o

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 ofthe Court Fee Act, 1870.

sEa cffrtal & qflilT sTq W 4 qFdqi, a

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(rr) f+0aq & ftc e,rilqc of +

(c) 4 copies of the Application for Revis:ron.

(q)

sfl {dt<, +ts,at-s,s-d oftr ffiE TA.}. {fl{e 3{tJt{ r{ril e fr T. 2ool-Fqg a s} q1,{}qT

s'. looo/ -(sqg qo ElrR qrd 
1, fielril rreor d, * sq Ro {rrd].t fr qqlftIo qon d.ent.o

of a qftEi. qfr 1.tr, rTirn trqr qTGr, drrrqr rror {s E1 rftT oit s.qq \rm.er€ qr s€-€ o-c

A A N qts & Fq fr t.2ool-,3it qfr \'6 drs € orRm E] fr alq &' s"q fr o.rooo/-

g1flerur sflifi

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupt:es one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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+

+

amount of duty and interest demanded, line or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the iee is Rs.1000/-.
4

rrf,qs 6{f,r A A a dlqrUcs qleftqq Ls62 d Ertr r2e q (U & s{rft{ sid $.q.-s fr

rftcT$6, ir*q g-flrd Vo-.ri{ *a ol .rfd 3{frs-{uT *. vcer Frgfufud qa q{ erfi-e o-c

€-{-a B

{s € ereoc-d €. z +' errft{ qfr"d qTq-d }' rrorsr 3rq gr"i+t

In respect of cases otfier than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Customs, Excise & Service Tax Appellate
Tribuual, west zonal Bench3"rlEf,inT, qfHfrfq+d

oq 3rffftq3-sr4{@'E

2.d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

, cgqd 1l{{, fta-g Fl-{w+R g-f,,

El{T 129, L962, L962 qrtr 12e q (6)5

Under Section 129 A (61 of the Customs Act, 1962 an appeal under

Customs Act, 1962 shall be accompanied by a fee of -

Section 129 A (1) of the

rrqr ds a1 {f,c qiq mtg Fcq qr ss€ qc E} d \rf, 6f,R Fcq.

qMdqIifllqlqdl dtm1au EI{r qlrlr rrqr {@sqfua

where the amount of duty and interest 'lemanded and pen

customs in the case to which the appeal relates is five lakh rtrpees or less, one thousand

mpees;

alty levied by any officer of

(s)
rFqr as Et {f,q qia orc s,r{q € rfiirr d ffirq uqa q-{lg orc € srlem q d d; qiE EvR

t 6qlul dqT dlllqleRTqrnTqr {@qdr

Eqq

where the amount of duty and interest demanded and pe

customs in the case to which the appeaL relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

nalty levied by any officer ol

(rr)

rrqr zis o1 {f,q rrrru drcr Fqq € erlero Ei dI; as EsR {cq.

qrq dqi drTrtll{tcr{Frqrqa f,dl€ Er{r qirfi rl[i[ {@

Customsinthecasetowhichtheappealrelatesismorethanfiftylakhrupees,ten
thousand rupees

d and penalty levied by any officer ofwhere the amount of duty and interest Cemande

(c)

orEr 6{i qr, q6i Ard cs ft'{K q ?, .:rfi-o t{{I qgrn 
t

,qTCg to"/"10% 3rl rR, q6i {@ qr {[s \rd (s{s rcTc6(E

(d) fo

alty

du olu emd dan edOYa fo eth d tyen ofTrithe ub na1 tyallsh e1i lan1;tiisst der palp agalnap
udiivh ICte sp1n dd and pisputy penalty

6

di qrBs

sdoAERsrl3tril1E{T{I 9,> gefqfiqcts-ftI
3{fr-f,q)qfrsq r-rg31-dl frc tuaM]+' qTEr{A ft!@]]T-dfid'qTq1 ftc ssAecrto.

EIqTTI €T{q-asTqcr)q) 3{rifiAER {@trsI{dqOI ftcq{qT3{fif, 3{rte{(s

q7- (6)
: - 3ft{dT

rfl €os

(a) in an appeal for grant of stay ot for rectificatron oI mistake or for aIIy other purpose; or

the Appellate Tribunal-application made beforeUnder section 129 (a) oftl)e said Act, every

(b) for restoration of arl appeal or a-11 aPPlicalon shal be accompanied bY a fee of five Hundred ruPees

Page 3 ol 29

srgradt, 3t6tr4fsE-38 00 1 6

q (1) & .iidt{ srfio & qrq fi|sftR6 {@ qET Ai stRc-

where1on

alonepenaltyare

L_l
I '-',I
['''



F.No.S/49- 1 19 lCuS IMUN 12024-25

ORDEI(-IN-APPEAL

Appeal has been filed by M/s R V Exports Pvt Ltd, A18, Nityanand

Nagar, Queens Road, Vaishali Nagar, Jaipur, and Rajasthan - 3O2O2l,

(hereinafter referred to as the Appellant' in terms of Section 128 of the Customs

Act, 1962, challenging the Order-in-Original no. MCH/ADC lMKlT 1 I 2024-25

dated 13.06.2024 (hereinafter referred to as the impugned order) passed by the

Additional Commissioner, Customs House, Mundra (hereinafter referred to as

the'adjudicating authorityJ.

2. Facts of the case, in brief, are that the appellant had filed Shipping

Bilts no. 7663036 dated 09.O2.2O23 and 97a7164 dated 05.05.2023 through

their CHA M/s Worldwind Shipping Services for export of goods declared as

"Indian Parboiled Rice" classified under CTH 10063010. As per Board Instruction

No. 29 12O22-Customs dated 28. 10.2 O22, representative sample was drawn and

sent to CRCL Kandla and the cargo, as allowed for export on provisional basis

on submission of Test Bond submitted by the Appellant which was accepted by

the Deputy Commissioner (Export), Customs House, Mundra. Respective Test

Reports have been received against the Test Memo wherein it is mentioned that

"Based on the physical appearance, forms and analytical findings, it appears to

be "Parboiled Rice (Broken 34.66yo &, 28.4OVo respectively)", against the declared

export cargo in the Shipping Bill as "Indian Parboiled Rice". The details of

Shipping Bills and their correspondirrg Test Report are as under:

Sr.
No

Shipping
Bill No &
Date

Test Report
No. & Date

FOB
Declared in
SB (in Rs.)

Summary
Test Result

1 7663036
dated
09.o2.2023

132.5 Mts 91179 dated
o,).02.2023

42,O8,836 Parboiled Rice
(Broken
34.66%l

2 9747t64
dated
05.05.2023

265 Mts 1t537 dated
Ot;.O5.2023

82,6t,738 Parboiled Rice
(Broken
28.4Oo/o)

Customs Act, 1962 as the instant case was seen falling under the purview of

dt

6 (3i

n
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2.1 A copy of the said Test Report was provided to the appellant for their

information with a specific request to submit their submission within 10 days of

the communication as to why the proceedings should not be initiated under



2.2 The appellant under the Customs Bond had bind themselves to the

effect that in the event of failure of cargo in the Test Report, the Appellant will

pay the duty alongwith interest, fine eLnd/or penalty, lf any imposed for

contravention of the Customs Act, 1962 a.nd other al1ied Acts. On the basis of

Customs Bond submitted by the Appellant, the goods have been allowed for

ultimate export provisionally. Subsequentlll, the Test Reports have confirmed the

export goods were "Parboiled Rice (Broken 34.66%l and Parboiled Rice (Broken

28.4O%l'. Accordingly, Shipping Bil1s menl.ioned in the Table above needed to be

assessed finaily on the basis of Test Reprlrt. On the basis of Test Report, the

goods needed to be re-classified under CTI{ 10064000. The Appellant appeared

to have failed to declare the correct classification of the export cargo in the

Shipping Bi11s" It appeared that the Appeliant had mis-declared the export cargo

in respect of classification in order to evade payment of export duty/cess leviable

on the export cargo. Thus, the Appellant had contravened the provisions of the

Section 50 of the customs Act, 1962. The acts of omission and commission made

by the Appellant rendered the export cargo 1iab1e for confiscation under Section

113 (d) and 113(i) of the customs Act, 19()2. On account of export goods liatrle

for confiscation, the Appellant had made themselves liable for penal action under

Section 114 (i) & 11a(ii) of the customs Act, 1962. On account of contravention

of the provisions of Section 50 of the Customs Act, 7962, the Appellant has made

themselves liab1e for penal action under Sr:ction 117 of the Customs Act, 1962

2.3 In view of the above a Show Cause Notice, dated 2O.O9.2O23' was

issued whereby the Appellant was called upon to show cause as to why:

the classiiication of the goods declared by the Appellant under

PaBe 5 of 29
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Mis-declaration of the Export cargo. With reference to above mentioned shipping

bi11s, the Appellant classified the same goo<ls as "lndian Parboiled Rice" classified

under CTH 10063010 but pursuant to the outcome of the Test Result, the

consignment of the exported goods was found to be "Parboiled Rice (Broken

34.66%) and Parboiled Rice (Broken 28.4O%)". As per Customs Tariff, Broken

Rice is rightly classifiable under CTH 1006,4000 and therefore the goods already

exported were required to be classified under CTH 10064000 and to be

confiscated being Prohibited Goods as per Notification No. 31/2015-2020-

Customs dated O8.O9.2022 issued by the Board" It is also pertinent to mention

that goods are also found to be other than Parboiled which concludes to be a

mis-declaration as weli.

!*

\&
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order:

Shipping Biils tabulated above

classified under CTH 10064000;

F.No. S/ 49- 1 19 / cUS IMUN 12o24-2s

shouid not be rejected and re-

(ii) the goods covered under llhipping Bill tabulated above should not be

confiscated under Section 1 13 (d) and 1 1 3 (i) of the Customs Act,

7962;

(iiil the penalty under Section 114 (i) and (ii) of the Customs Act, 1962

should not be imposed upon the Appeilant;

(iv) the penalty under Section 117 of the Customs Act, 1962 should not

be imposed upon the Appellant.

Consequently, the Adjudicating Authority passed the foilowing

(i) He ordered to reject the classification of the exported goods under

CTH 10063010 as deciared by the Appellant and ordered to re-classify

the same under CTH- 10064000 for Shipping BilI Nos. 7663036 dated

09.O2.2023 and 9787164 dated O5.05.2023;

(ii) He ordered to coniiscate the goods having FOB value of Rs.

42,08,8361- and Rs. 82,61,738/- covered under Shipping Biil Nos.

7663036 dated 09.O2.2023 and 97a7164 dated 05.05.2023

respectively under Section 113 (d) & 113 (i) of the Customs Acl, 1962.

However, as the goods have already been exported provisionally under

Bond, he imposed Redemption Fine of Rs. 13,00,000/- (Rupees

Thirteen Lakhs only/-).

(iii) He ordered to impose and recover Penalty of Rs. 6,50,000/- (Rupees

Six Lakhs Fifty Thousands only) covered under Shipping Bi11s No.

7663036 d,ated 09.O2.2O23 and 97a7rc4 dated 05.O5.2023 under

Section 114 (i) of the Customs Act, 1962;

d).

.r.
'j
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(iv) He refrained from imposing penalty under Section 1 14(ii) & 1 17 of the

Customs Act, 1962 for the reason discussed in the impugned order;

V
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3. Being aggrieved with the impugned order, the Appellant has frled the

present appeal wherein they have submitted grounds which are as under:-

3.1 The appellant has submitted 1.hat vide the Letter dated 03.03.2023,

the results of Test Report No. 9679 dated 28.02.2023 against Shipping Bill No.

7 663036 were communicated to the Appellant and the copy of the said Test

Report was provided. In the said Letter, there was no mention ofTest Report No.

1637 dated 05.05.2023 against the Shipping Bill No. 9787 164. Moreover, the

copy of the Test Report No. 1637 was never provided to the Appeliant for perusal.

Ti1l date the test report is not communical-ed to the Appellant. Consequently, in

their Reply dated 10.05.2023 receipted ot 12.05.2023, the Appellant was able

to make a request for retesting of the sample against the first test report only.

The Appellant never got the opportunity to peruse the Test Report pertaining to

Consignment-2 so as to challenge its findings or to make a request for retesting

of the sample taken against it.

3.2 Therefore, it came as a shock to the Appellant when vide the SCN

dated 20.9.2023, the Appellant was inter-alia directed to show cause as to why

the goods exported against Shipping Bill No. 9787164 should not be confiscated

and penalty should not be levied against them. The SCN simply mentioned that

.Respective Test Reports have been received against the Test Memo wherein it is

mentioned that Based on the physical appearance, forms and analytical

findings, it appears to be Parboiled rice (broken 34.66Vo) against the declared

export cargo in the shipping bill as 'Indian Parboiled Rice'.

3.3 The Appellant never got the opportunity to peruse the said Test Report

so as to challenge its findings. Moreover, the impugned Order also does not

provide any reasons for not providing the Appellant with such an opportunity

before confirming the demand.

3.4 It is an established prlnciple that

evidential facts and all documents on the basis

a decision. The affected party must get a

material/documents relied upon on the blsis

It F seqed law that not providing the, ma

there must be full disclosure of

of which the authority has taken

chance to go through all the

of which the decision was taken.

terial on the basis of which the

1tq \(2 ?aEe 7 of 29
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proceedings were initiated amounts to a violation of the principles of naturai

justice.

3.5 Thus, it is submitted that against the backdrop of not providing the

Appellant with the copy of the Test Report No. 1637 , tt.e initiation of proceedings

against the Appeliant vide the SCN and consequent confirmation of demand

through the impugned order, amounts to a grave vioiation of the principles of

natural justice.

3.6 It is a settled principle that the materials on the basis of which

demand has been raised must be cornmunicated to the affected party, and non-

communication of the same amounts to violation of the principles of natural

justice.

3.7 In this regard, reference is made to the decision of the Hon'ble

Allahabad High Court in the case of Agrim Chemicals v Commissioner of Central

Tax 2O2l (9) TMI 786 Allahabad High Court. In this case, the copies of the CRCL

test reports, on the basis of which the demand was made, were provided to the

Appellants on the date of virtual hearing and the complete copies were not

provided. The Hon'ble Allahabad High Court set aside the impugned order on the

basis that the test report was not prr:vided. Relevant part of the judgment is re-

produced below:

"In uiew of such pleadings, ute conclude that the auerment made in

paragraph 24 of tle writ petiti<tn stands admitted to th.e reuenue. Thus the

report of the CRCL was first confronted to the petitioner on 20.10.2020 and

not earlier. Therefore, in the first place adeqtate opportunitg uas not

granted to the petitioner to object to that report.

We mag haue been persuaded. to take a different uieu in the light of the

uritten objection submitted by the petitioner afier heaing, on 26.10.2020,

hotaeuer, in absence of ang discussion as to the objection thus raised by the

petitioner, in the order impugned, and further in uiew of the further assertion

made bg the petitioner, the hacl not been supplied to the petitioner, u;e find
that the pinciple of natural justice has been uiolated, inasmuch as neither

the petitioner uas confronted with the aduerse mateial uithin time as to

allota it a reasonable opportutTitA to object to the same nor his objection

submitted has been considered. in the impugned order."

[Emphasis supplied)

Page 8 of 29
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The above case is squarely applicable to the present facts in as much as the Test

Report No. 1637 has never been comrnunicated to the Appellant.

3.8 Further, reference is made to the decision in I.E. Vittal Vs.

Appropriate Authority 1996 (6) TMI 81 b), the Andhra Pradesh High Court. In

this case, the authority had not provided the Petitioners with the copies of the

documents relied upon by them to record the findings. The documents were

crucial for deciding the liability of the .Petitioners. The Hon'b1e High Court

observed that where a statutory authority relies upon a document in a

proceeding but denies a copy of the same to the affected party, the principies of

natural justice are violated as the opportunity of being heard should be an

effective formality and not an empty formality.

3.9 It is submitted that the above observation is squarely applicable in

the instant case as the entire demand is based on a single document i.e, the

Test Report - the copy of which was never provided to the Appellant. The

Appellant never got the opportunity for perusing the findings of the Test Report

and for placing their contentions against such findings. Therefore, the impugned

order has violated the principles of natural justice to the extent of confirming the

demand on the basis of the Test Report No. 1637.

3.10 Reference is also made to the below decisions in which the right of

the assessee to inspect the record and all relevant documents and materials

which are used against him has been higblighted:

. Suraj Mall Mohta and Co. v A.V. \/isvanatha Sastri 1954 (5) TMI 1

- Supreme Court

. Dhakeswari Cotton Mi11s Ltd. Vs. CIT (1955) AIR 65

. Kothari Filaments vs Commissioner of Customs (Port) Kolkata 2009

(233) ELT 289 (sc)

3'11 on reading the above judgments, it can be understood that the

courts have time and again highlighted the importance of providing the relevant

material to the assessee as well as the providing the assessee with the

opportunity of placing any relevant matelial it has before the authority. In the

instant case, the Appellant was also deprived of the opportunity of placing the

materials that theY have in their defense. In view of the above, it is submitted

+iI{!

{
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that by not supplying the Appellant with a copy olthe Test Report No. 1637dated

05.05.2023, a grave violation of ttre principles of natural justlce has been

committed. Therefore, t.he order to the extent it is based on Iindings of such Test

Report not supplied to the Appellant deserves to be set aside. Not granting any

opportunity of personal hearing amo-unts to violation of the principles of natural

justice.

3.12 It is reiterated that the Notice for Personal Hearing dated27.O2.2O24

pertained to the matter with respect to Shipping Bill No. 7663036. Accordingly,

the Appellant could only reiterate th.e request for re-testing with respect to the

goods exported under the said Shipping Bill. No opportunity for hearing was

granted to the Appeliant in respect ol'the goods exported under Shipping Bill No.

9787164 dated 05.O5.2023, and the impugned Order was passed directly.

3.13 It is submitted that by confirming the demand under the impugned

Order in the backdrop of not provicling the Appellant with any opportunity of

personal hearing, a grave violation of the principles of natural justice has been

committed.

3.74 Reference is made to the below decisions in which it has been

observed that not granting the opportunity for personal hearing amounts to a

violation of the principles of natural.justice:

. State of Orissa v Miss Binapani Dei (1967) 2 SCR 625

. Bharat Mint and Allied Chemicals v Commissioner of Commercial Tax

2022 (21TMr 3s0

. Ogun Steels Pvt Ltd. v Assistant Commissioner (ST), Coirnbatore 2024

(82) G.S.T.L. 262 (Mad.)

. Raj Kumar Singh v Assistant Commissioner, Asansol Charge, West

Bengal 2022 (64l. G.S.T.L. a0 (Cal.)

. Data Field India Ltd. v Deputy Commissioner of Customs (EOU),

Chennai 2016 (331) E.L.T. 557 (Mad.)

Therefore, the said Order deserves to be quashed on this ground itself.

3.15 The entire demand against the goods exported under Shipping Bill

No. 7663O36 dated O9.O2.2O23 has been confirmed solely on the basis of the

findings of GRCL Test Report No. 9679 dated 28.02.2023. However, in the said

Page 10 of 29
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Report, the Chemical Examiner has noted that 'based on the physical

appearance, forms and analytical findings, it may be considered as Parboiled

Rice. However, other tests, including microLriological test couldnot be ascertained

for want of testing facility'. Thus, the con<:lusion regarding the composition of

the sample has been arrived at merely on the basis of physicai appearance, forms

and analytical findings^ By way of submissions made further in this Appeal, it

has been elaborated as to how the method adopted by the Departments

laboratory is not as per the industry standards for testing of broken rice. Further,

classification of a sample merely on the basis of physical appearance lacks

scientific backing.

3.16 It is important to note that the Chemical Examiner has himself noted

that the other tests, including microbiologir:a1 tests could not be ascertained for

want of testing facility. When the Chemical Examiner has himseif admitted the

Departmental laboratory lacks the proper testing facility to determine the

percentage of broken rice in the sample, then such finding is devoid of any merit

and no demand can be confirmed purely on the basis of such report. In this

regard, reference is made to Circular No. 46l2O2O - Customs dated 15" iO.2O2O

on the subject - 
*Samples - Testing of outside samples by Revenue Laboratories

- Guidelines and New Customs House l-aboratories Limited". The relevant

portion of the said Circular is reproduced b,elow:

"4. Accordinglg, the Board prescnbes the follot-uing guidelines:

(i) As Reuenue Laboratoies can dea.l tuith the samples related to Dntg

Controller, FSSAI & Tertile Committee, oll the customs samples, are

preferablg be tested in the Reuenue Laboratoies onlg.

(ii) In cose facilitg to test particular commodity or parometer is not ouailable

in the nearest Reuenue laboratory, such cases shall be referred to the

nearest gouentment laboratory tuhere such facility is auailable '

(iii) CRCL, Nettt Delhi shatl also func:tion as Refenal Laboratory along tt-tith

other referal laboratoies in Phanna, Textile & Food.

(iu) Wheneuer CRCL / Laborotoies are not in a position to carry out a test,

they shatl make use of TLearest CDSCO/ FSSAI approued

laboratories/ Textile Committee".

{Emphasis supptied)

3.17 The above circular clearly prescribes that when the facility to test a

particular parameter is not available in the nearest Revenue Laboratory, then

,11:l';' n.

1:,

,.1
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such cases shall be referred to the nearest Government laboratory where such

facility is available. Purther, whenet er CRCL laboratories are not in a position to

carry out a test, then they shall make use ofthe nearest CDSCO/FSSAI approved

laboratories. However, in the instant case, despite admission of the fact that the

CRCL Laboratory Kandla lacks the testing facility to carry out the necessary test,

no effort was made to make use of any other laboratory which are equipped with

such facilities. Hence, the CRCL Test Repo t being inconclusive cannot be the

relied upon. Consequently, the impugned order is also liable to set aside.

3.18 It is a settled position that Circulars are binding on the Department

and Department cannot take a position contrary to a Circular issued by it. In

this regard, reliance is placed on the decisions of the Hon'ble Supreme Court in

the case of UOI v. Arviva I dust es 1l Ltd.,2OO7 (2091 ELT 5 (SC), CCE Vs. Dhiren

Chemical Industries l2OO2 (1391 ELT 3 (SC)l and CCE Vs. Ratan Melting and

Wires Industries [2008 (12) STR 416 (SC)].

3. 19 In light of the above, the Appellant submits that the Department was

bound to follow the Circular dated 15.10.2020. The Department has acted in

clear violation of procedure prescribed under the said Circular. The testing ofthe

rice being done in violation of the Circular is null and void. Hence, the Test report

cannot be relied upon and the Impugned Order must be set aside for this reason

alone. The conclusion of the Test Report as to the percentage of broken rice is

not correct / specified and is also not as per standards.

3.2O It is submitted that there are established tests for testing food-

grains as prescribed by accredited authorities. One such is test, as prescribed

by the Bureau of Indian Standards (tsls) is IS 4333 (Part 1), which provides for

the manner of testing food grains. It is submitted that the assessment standard

in the method has been based on national and international practices to ensure

the adoption of uniform terminologr and methods for test of foodgrains

throughout the country. The CRCL Test Report does not mention any such

method adopted for checking the broken rice component in the sample, and

simply provides that the sample is composed of 34.660/o broken grains, while

noting that the same was done bn the basis of physical appearance, forms and

analytical findings".

3.21 It is submitted that thcre is no Iiterature which provides that the

nature of rice can be determined simply on the basis o,f physical appearance and

Page 12 of 29
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form. Further, it appears to be an impossible task to analyse the exact

percentage of broken rice solely based on physical appearance. The Test Report

is aiso silent as to what analysis has been carried out to draw the conclusion

about the nature of the rice. In the abse:nce of using any proper method for

testing as per standards and without providing any method/reasoning for

arriving at such a finding, the CRCL Test Fleport is inconclusive.

3.22 In this connection, the Appellant draws reference to Circular

29 12022- Cus (Instruction) dated 28.10.2022 which prescribes the procedure

for identification of parboiled rice varieties. At Para 3. 1 , the Circular clearly

provides as follows: "The Department of Foc,d and Public Distribution (DFPD) has

informed that there is no direct method, other than by testing, found in the

literature, to identify parboiied rice variety with certainty vis-a-vis other."

However, the CRCL Test Report makes no mention of any test method found in

the literature for making a conclusion as t<> the composition of the sample.

3.23 it is submitted that it is a settled position of law that test reports

which not carried out in conformity with the prescribed specifications are not

reliable. In this connection, the relevant pcrrtion of the judgment in Sachdeva &

Sons, Amritsar v Collector of Customs, Bonrbay 1987 . In this decision, the Court

has clearly observed that where the instructions for taking samples, quantum of

samples etc. are not fo1lowed, then a doubt is cast as to the test certificate issued.

The relevant portion of the judgment is reproduced below:

"In the certificate of the BombaA tlgmark authorities relied on bg the

Additional Collector, the particulars regarding moisture, length, breadth,

length breodth ratio, aueroge length, auerage breadth Luere not giuen The

sample taken for analgsis accordinE to certificate is 20 gms. The tots/

quontitg sought to be exported tuas 3050 bogs. They utere in three Lots As

has been seen earlier, the Agicultural Marketing Aduiser had issued

instructions as to how samples shou,ld be token, the quctnhtm of sample to

be taken and according to the instructions, if the number of bags exceeds
?t'.r1dn

00 tlen 5o/o sample is required to be taken. I haue alreadA set out the

ils of tLLe instructions in the preceding Paragraph. The Bombay Agmark

thonties appears to haue not followed the instntctions. '. Thus,

a doubt is cast as to the test certificate issued by the Agmark authority,

Bombay".

(Emphasis suppliedl

+

PaBe 13 of 29



F. No. S/ 49- i 19 / cus IMUN 12024 2s

3.24 This principle regarding the non-reliability of the reports whereln

there are anomalies in the test report has also been upheld in the following case

laws:

. 20 Microns Ltd. v. Commissioner of Customs (lmport), Mumbai, 2019-

TTOL- 29 4 1 - CESTAT- MUM.

. Adani Wilmar Ltd. and Ors. v. Commissioner of Customs, 2008- TIOL-

823-CESTAT.AHM

. CC(Prev), Koll:ata v. Anutham Exim Private Limited, 2O21-T|OL-85

CESTAT-KOL

3.25 In view of the above submissions, the impugned Order which is

based so1e1y on such inconclusive test reports deserves to be set aside. The CRCL

test report or the test memo does not specify how the sample for testing was

drawn. The Test Memo No. 174 and the CRCL Test Report No. 9679 provides

that the sample was tested but is completely silent as to the method of sampling

adopted for carrying out the inspection. Therefore, the possibility that CRCL may

have drawn a sample from a single t'ag for inspection, thereby leading to skewed

results cannot be denied. Hence, it cannot be established as to whether the

sample drawn by Customs is the representative sample for the consignment.

Further, IS 4333 (Part 1) publisJred by the Bureau of Indian Standards

prescribed the method for determination of refractions in food grains. It inter alia

provides for the method of preparat.ion of test sample. The same has not been

followed by Customs.

3.26 It is a settled principle in law that when the test sample is drawn

incorrectly or improperly and not as per standards, the consequent test report

is not reliable. The Appellant relies on the case of Jethanand Rohra and Ors v.

Commissioner of Customs (Imporl), Nhava Sheva, 2O22-VIL-412- CESTAT-

MUM-CU. In the said decision, it was observed that where the sampling has not

been done properly and not in conformity to the prescribed specifications, such

test reports are vitiated and unrelia.ble. The relevant portion of the judgment is

reproduced below:

"we also find that the test reports are uitiated and not reliable as sampling

has been done improperty and not in conformitg to the prescibed

Page 74 of 29
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specifications. We furtLrcr find that there is miscarriage of justice by denging

the prager for retest.

We further hold that in the facts of the present case there is no scope for

applAing preponderance of probability or the pinciple of probability, as

there are explicit rules ond or instructions laid dotun for classification. We

also hold that the Test reports relied upon by Reuenue are inconclusiue.

40. In uieu of our findings ute allotu tle appeals and set aside the impugned

order. The goods under import are to be classified as per CTH heading

cloimed/ declared by the appellant in the bills of entry. Accordinglg, tue hold

that rejection of transoction ualue is also bad and thus, declared ualue has

to be accepted. Redemption fine and penalties on the appellants are also set

aside."

(Emphasis Suppliedl

3.27 Similar observations were made in the case of Sachdeva & Sons,

Amritsar (Supra) [Para 30]. Reliance here is placed on the decision in the matter

of Commissioner of Central Excise, Delhi v. Exportec India Exports - 2015 (323)

ELT 131 (P&H) wherein the Hon'ble High court upheld the decision of the

Hon'ble Tribunal, hoiding that non-adheronce to the procedure for testing is a

ground for rejection of test reports given b'7 CRCL. This view was maintained by

Hon'ble Supreme Court in 2015 (323) ELT A27 (SC)'

3.2g At the outset, it is submitted that while carrying out the export of

parboiled rice, the Appellant takes al1 reasonable steps to ensure that the

quantity ofbroken rice in the cargo does nc)t exceed 57o. From placing the correct

order with the rice miller to carrying out inspection of every consignment by their

employees before the actual export of g':ods, the Appellant leaves no stone

unturned to ensure that the parboiled rice adheres to the specifications of the

export order as well as standards. Therefore, it was shocking for the Appellant

when the De the results

Page 15 of 29

partment issued the Letter dated 03.03.2023 intimating

3.2g similar principle has been upheld in the case ol Rajkamal Industrial

pvt. Ltd. v. c.c.-Kand\a 2021-YIL-485-CESTAT AHM, Thus, it is abundantly

clear that drawing of sample and testing should be as per the prescribed

methodology and in absence of the same, the test reports cannot be relied upon.

8.25. Hence, it is submitted that in absence of any observation on the method

of drawing sample, the CRCL test report cannot be relied upon'
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of the CRCL Test Report that the quantum of broken rice in the sampie exported

by the Appellant had been found above the maximum limit (34.66%). Further,

the SCN also did not provide any reasons whatsoever for not considering the

request of the Appellant for carrying out the re-testing of the sample.

3.30 In the Personal Hearing dated 24 .O4 .2024 , the Appellant once again

made a request for re-testing of the sample. Towards rejecting such request, the

Ld. Add1. Commissioner has placed reliance on Circular No. 30/2017 dated

18,07,2017 at Para 14 of the Impugned Order. The said Circular provides that

an Appellant may make a request to the Additional/Joint Commissioner of

Customs for re-test within 10 days of receipt of communication of the test

results. The Ld. Addl. Commissioner has noted that the request for re-testing

made by the Appeilant is not acceptable since it has been made after issuance

of Show Cause Notice and after receiving Test Report on 03.03.2023. In this

regard, the relevant portion of the Circular quoted by the Ld. Addl. Commissioner

is reproduced below:

" Subject: Detailed guidet-ines for testing of samples

- Regarding

2. India has placed a number of trade related measures negotiated under

the TFA in Category A. Article 5.3.1 enuisages granting on opporfitnitg/ or a

second test in case the first test result of a sample taken upon arriual of

goods declared for importation shows an aduerse finding. Furtler Article

5.3.3 makes it obligatory to ansider tlw result of the second test, if any, for
the release and clearance of goods, and, if appropiate, may accept the

results of such test. The aforementioned Articles haue been placed in

category A. In order to Loue unifunnitg in approach among the field

fonnations with regard to re-testing of samples, the following procedure is

prescibed:

b. In case tle importer or his agent intends to reEtest the Additional/ Joint

Commissioner o( Customs (or a re-rest, tlrcn tlw same shall be mode in'iting
to tLrc said o.ffcer uithin a peiod o( ten dogs (rom the receDt Of the

communication o(the test results o( the f rst fest. Customs officers mag take

a reasoned uiew in case the importer or his authorized representatiue

Czstoms Broker is unable to do so (or reasons beyond his control.'

.(Emphasis supplied)

I

+
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3.31 On reading the above guidelines, it can be clearly understood that

the time limit of 10 days for requesting for re-testing of the samples has been

prescribed in the case of import of goods. l\s the instant case pertains to export

of goods, the guidelines prescribed in ttre said Circular are not applicable.

Therefore, there is no cogent reason for denial of the request for re-testing of the

sampie of the Appellant's export cargo. Further, even if it were to be interpreted

that the prescribed guideline is also applir:able in the cases of export of goods,

non- adherence of the timeline can be said to be a mere procedural iapse which

cannot lead to denial of the substantive right of re-testing. The Appellant relies

on the below case laws wherein it has been held that substantive benefit cannot

be denied merely on the ground of a proce<lural lapse:

. Kamakhya Steels (P) Ltd. v. CCE, :2000 (121) EIT 247

. Dell International Services India Pvt. Ltd. v. The Commissioner of

Central Excise (Appeals),2010 (17) S.T.R.540

. Bharat berg Limited v. Commissioner of Central Excise - 1996 (88) ELT

172 (Trl).

. State of Orissa v. M.A. Tulloch an<l Co. AIR 1966 SC 365

9.32 By way of submissions in Grounds of this Appeal, it has been

elaborated as to how the cRCL Test Report No. 9679 dated 28.02.2023 is

inconclusive and unreliable. Further, it hzrs also been explained as to how the

method adopted by the Departments latroratory is not as per the industry

standards for testing of broken rice. Alsc,, when the Chemical Examiner has

himself adrnitted about the lack of proper facility for carrying out the testing,

then idea11y, in rerms of circular No. 46l2O2O - Customs dated 15.10.2020, the

sample should've been sent to a Governnrent laboratory where the facility for

carrying out the appropriate tests was available, but no such efforts were made.

with the above background and the test report being the only evidence relied

upon to a11ege misclassification, the Department should have suo-motu carried

out the re-testing of the sample of the cargc, exported, even without the Appellant

making any request for re-testing. On the contrary, the denial of re-testing

without giving any cogent reasoning and confirming the demand straightaway

onthebasisofasingle,unreliablerepor[amountstodenialofjusticetothe

Appeliant.

3.33 In this regard, reference is rnade to Chapter 11 of the CBEC Old

Manual which inter-alia governs procedure for drawl and accounting of samples,

., . :), !.

a.
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quantity of samples, procedure for testing and re-testing of samples etc' At Para

8.10, it has been clearly provided that re-testing of a sample in an outside

laboratory may be allowed. The said provisions can be said to carry a persuasive

value. Piacing reliance on the above Circular, in the following decisions it has

been held that denial of statutory right of retesting amounts to violation of the

principles of natural justice:

. Katyal Industries v Union o1'India 2Ol7 (346) E.L.T 218 (AII)

. Kaipan Pan Masala Pvt. Ltd. v Commissioner of CGST & C.Ex, Bhopal

2o2o (3721 E.L.T. 14s (Tri. - Del.)

In view of the above, it is submitted that the sample of cargo exported by the

Appeliant deserves to be re-tested.

3.34 The Adjudicating Author:ity has alleged in the impugned Order that

on the basis of the Test Report, the goods need to be reclassified under CTH 1006

4000 which covers "Broken Rice". At this point, reference is made Test Memo No.

174 pertaining to Shipping Bill No. 7663036.In the said Test Memo, under the

section "FOR OFFICE USE ONLY", the Superintendent of Customs had written

the Test Query as follows - (1) "Whether Goods are Parboiled Rice or

otherwise?". The said Test Memo was signed by the Superintendent of Customs.

3.35 As per the instructions of the said Test Memo, the Chemical

Examiner issued the Test Report No. 9679 daled 28.02.2023 which first gave the

compositionof sample and then provided its Notes/Comments. Under the

composition section, the Chemical Examiner noted that the percentage of Broken

Grains was 34.667o. However, in the Notes and Comments section of the Test

Report below the composition section, the finai findings of the Chemical

Examiner were mentioned. The final findings stated that "Based on the physical

appearance, forms and analytical findings, it may be considered as Parboiled

Rice. However, other tests including rnicrobiological test could not be ascertained

for want of testing facility."

3.36 It is submitted that if the final lindings of the Chemical Examiner

states that the sample may be considered as Parboiled Rice, then there is no

basis for the Ld. Additional Commissioner to reclassify the product as Broken

Rice' The order of the Additional commissioner to reclassify the sample as

Broken Rice is contrary to the final findings of the chemical Examiner which

d).

+
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provides that such sampie is Parboiled Rir;e. Further, the final findings of the

Chemical Examiner to consider the sampl: as Parboiled Rice was provided by

the Chemical Examiner after considering all the aspects including the

composition of the sampie which contained alleged Broken Rice as 34.66%o.lt ts

submitted that without challenging the final findings of the Test Report to

consider the sample as Parboiled Rice, the Adjudicating Authority cannot

propose to reclassify the product as Broken Rice. Consequently, the impugned

order deserves to be set aside on this ground itself.

3.37 It is submitted that the Adjudicating Authority has ordered to reject

the classification undertaken by the Appellzrnt and classify the goods as 'Broken

Rice'under CTH 10064000 so1e1y on the betsis of the CRCL Test Reports, which

inter-alia, analyses that the samples received is composed of 34 .66%o and 28.4Ook

broken grains respectively. The impugned Order has also levelled an allegation

that the Appellant has resorted to misclassification and mis-declaration of the

export cargo in order to evade payment of export duty/cess leviable on export

cargo. Even if assuming that the cRCL Test Report is correct, then also merely

because the broken rice percentage is 34.66oh, which is above certain prescribed

standard, it cannot be said that the entire quantity of goods needs to be re-

classified as "broken rice". The fact still rernains that the major quantity of rice

is stili parboiled rice.

3.38 Even the CRCL test report concludes that the sample is to be

considered as "Parboiled Rice". The order has not given any reason or rule /

provisions which provides that if broken rice percentage is above a particular

limit, the entire consignment has to be re-classified as broken rice. Hence, the

order for re-classification ofproducts as broken rice is contrary to the cRCL test

report and without any legal basis. In view of the above, the order to reject the

classification ol the goods and reclassify thr:m under a different cTH deserves to

be set aside.

3.3gltissubmittedthatDepartrnenthasorderedtoreclassifythe
impugned goods exported by the Appellar:t as 'Broken rice' classifiable under

cTH 10064000 solely on the basis of the Test Report by the Department which

concludes that the goods comprise 34.66ok and 28.4O%o broken rice without

providing any reasoning or method for arri'zing at the conclusion' The Appellant

submits that when the Department proposes to change the classification of the

goods, the onus is always on the Department to provide reasons for the re-

\

\?\
li
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classification. The Appellant in this regard relies on the decision of the Hon'ble

Supreme Court in case of Hindustan Perodo Ltd. v. CCE, Bombay, reported in

1997 (891, E.L.T. 16 (S.C.). The Hon'ble Supreme Court in this case was

concerned with the classification of the "rings punched out of asbestos boards'.

The authorities held that the same is classifiable in Tariff Item No. 22(F), while

the assessee contended that the "rings punched out of asbestos boards" were

not marketable and were not classifiable under the said Tariff Item and in any

case, they were classifiable under Tariff Item No. 34(A). In the earlier stage of

appeal, the Tribunal rejected the appeal liled by the assessee-appellant as

reported in 1993 (30) E.L.T. S02. The Hon'ble Supreme Court, however, set aside

the order of the Tribunal and held that that the onus of establishing that the

said rings fell within ltem 22F 1ay upon the Revenue, and as the Revenue led no

evidence, the onus was not discharged by them.

3.4O The Department ought to produce evidence in the form of reasoned

test reports as required under the leiws in support of their proposal to re-ciassify

the impugned goods. The Appellant further places reliance on the following case

laws:

. Commissioner of Central Excise, Chennai-lV v. Hindustan Lever Ltd.,

201s (32s) E.L.r. 20e (s.c.)

. H.P.L. Chemicals Ltd. v. Commissioner of Central Excise, Chandigarh,

2006 (t97) E.L.T. 324 (S.C.)

. Collector of Customs, Calcr.rtta v. Hindaico Industries Ltd.,2OOZ

(217) E.L.T. sas (Cal.)

. Puma Ayurvedic Herbal (P) Ltd. v. Commissioner of Central Excise,

Nagpur, 2006 (L961 E.L.T. 3 (S.C.)

3.47 In addition to the above, it is also submitted that is a settled position

of law that mere testing of the sample without providing thc nature of test carried
out for the ascertainment of quartities and without analysing the existing
Iiterature, the Department cannot d:ischarge their burden of proof. A plethora of
case laws have established this position. In the case of sunrise Traders, Jai
Durga Impex v. collector of customs, 2022 (r) TMI 468 - cnsrAT AHMEDABAD
the Tribunal whiie holding the entirr: case of the revenue as unsustainable, herd
as follows:
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"Another reliance of the department is on the report of ATIRA (Ahmedabad

Textile Industry Research Associattort) dated 27.03.2O17 stotes that the

actual strength of the tuarp and ute.ft used in making fabic cannot be

ascertained. If ute go bA all the aboue reports mentioned except for the report

dated 21.03.2O17 u-thich classfres tlrc goods as quilt couer all the other

reports are inconclusiue. If at all ang report to be relied upon it is report

dated 21.03.2017 uthich utas brushed aside as tampered by tLe

department without giuing ang details utho tempered uith the report and

what action was taken. Euen if ute accept the corrected report and all other

reports theg are all inconclusiue anai insteod of relging upon them they

should haue been sent for retesting tuhich the commissioner categoically

denied stqting that he does not find any cogent reason to grant resampling

and retesting at this stage os santples uere tested at two different

recognised institutions and expert committee. Therefore, the only conclusion

that could be drawn from the aboue facts is department hc-s not discharged

their burden of proof and the classiJication of the department should be

rejected as held. by Hon'bte Supre me Court and CESTAT in uaious

decisions; In case of |JIO us Gorutore .Nglons Ltd. 1996 (87) E.L'f' 12 (S'C')

hetd.: "The burden of proof is on the taxing authonties to short't that the

particular ccrse or item in question, is taxable in the manner claimed by

them. Mere assertion in that regard is of no auaiL' ft hos been held by this

Court that there should be mateial to enter appropnate finding in that

regard and the mateial may be either oral or documentary' It is for the

taxing authoity to lag euidence in that behalf euen before the authoritg first

adjudicating."

(Emphosis SupPlied)

3.42 The above principle regarding the non-satisfaction of the Burden of

proof by the department has also been upheld in the following case laws:

. Indo Australian Humigrow System v. CCE De1hi, 2018 (7) TMI 162

. Kantilal Manilal & Co. v' Collector of Customs, 1990 (8) TMI 246

. Alpha Foram Pvt. Ltd. v. CCE Pune I' 2018 (7) TMI 9

. Mahindra Sintered Products Ltd. v. CCE, Pune, 1994 (2) TMI 199 - CEGAT

NEW DELHI.

In view of the above, it is submitted that the order to re-classify the impugned

goods under CTH 1006 4000 is liable to be set aside'

*
.l
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3.43 It is submitted that the Ld. Addl. Commissioner has ordered for
con{iscation ofthe goods covered under the Shipping Biils as per the provisions

of Section 113 (d) and section 113(i) of the customs Act, 1962.It is submitted

that section I 13 of the customs Act, 7962 provides for confiscation of the goods

which are attempted to be exported, contrary to any prohibition imposed by the

Act and which are intentionally or knowingly exported. Further, it is also

submitted that section 113(d) is applicable only when any goods are attempted

to be exported or brought within the limits of any customs area for the purpose

of being exported, contrary to any prohibitions imposed by or under the customs

Act' 7962 or any other law for the time being in force. Goods already exported

cannot be confiscated without prejudice to the above, it is submitted that as the

goods have already been exported, the question of confiscating them does not
arise.

3.44 In this regard, reference is made to the case in Global Impex v
commissioner of customs, India 201g (364) E.L.T g07 (Tri. - A1l) wherein it was

observed that there is no merit in confiscating the goods that have already been

exported, especially when request for retesting the samples by some other

laboratory was made which was rejected without any plausible reasons. The Ld.

Addl. commissioner has ordered to confiscate the goods exported by the

Appellant. However, as the goods have arready, been exported provisionally

under Bond, a redemption fine of Rs. 13,oo,ooo/- has been imposed. It is welr

settled that question of redemption fine does not arise, when the goods are not
available for conliscation. In this regard, reliance is placed on the following
judgments:

' The Principal commissioner of customs v Kishan Gadhesariya 2022 (41

TMI 316

. CC Vs. Finesse Creation Inc., - 2OO9 (248) E;LT 122 (Bom.l

' Maintained in the Hon'ble supreme court reported at 2010 (2ss) ELT
A'120 (SC)

' cc vs. National Leather croth Manufacturing - 2ors (g2r) ELT 13s (Bom.)

' Hon'ble Bombay High court order dated 22.og.2oog in the case of cc (I)

Vs. Rishi Ship Breakers

. Shiv Kripa Ispat pvt. Ltd. Vs. CCE & CC _ 2009 (23S) ELT 623 (T_LB)

. CC Vs. Raja Impex - 2OOB (229) ELT 18S (p&H)

\gdio
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. CC Vs. G.M. Exports - 2OOB (2261 ELT 571 (T) Affirmed by the Hon'ble

Karnataka High Court at 2Ol2 (279) E:,Lf 493 (Kar.)

In view of the above, the order for confiscation of the goods and imposition of

redemption fine deserves to be set aside.

3.45 The impugned Order has imposed penalty of Rs. 6,50,0O0/- under

Section 114(i) of the Customs Act, 1962 on the Appellant. It is submitted that

the penalty under Section i 1a(i) is imposable on any person who, in relation to

any goods, does or omits to do any act, which act or omission would render such

gopds liable to confiscation under section t 13, or abets the doing or omission of

such an act, in the case of goods in respe(:t of which any prohibition is in force

under the Customs Act or any other law lbr the time being in force. Thus, the

question of penalty arises only when the goods are liable to conliscation. For the

reasons mentioned in Grounds above, the goods are not liab1e for confiscation.

Accordingly, penalty cannot be imposed, l3y reasons of the submissions made

herewith, it also cannot be said that the Appellant abetted the doing or omission

of an act in any manner, which rendered the goods liable to confiscation. In the

case of Trade wings Ltd. Vs. cc - 2oo9 (1243) ELT 439 (Tri.-Mumbai), Hon'ble

Tribunal held that mere lack of care and diligence by the Appellants is not

sufficient to pin them with the charge of abetment. Similarly, in the case of cC

(EP) Vs. P.D. Manjrek ar l2OO9 (244) ELT 51 (Bom.)1, the Hon'ble Bombav High

court held that in case of abetment, Revenue has to prove knowledge on the part

of the assessee. No such proof has been furnished by the Department in the

present case. In light of the above, no penalty is payable by the Appellant The

Appellants submit that the goods exported by them have been correctly classified

as ,parboiled rice'under the cTH 100630lO and they have not resorted to any

'misclassification of export cargo'.

4.

fo11ou'ing

Personal hearing was grant<:d to the Appellant on 02 07 '2025,

the principles of natural justice wherein Shri Shreyas Agrawal'

Advocate, appeared for the hearing and he re-iterated the submission made at

the time of filing the aPPeai.
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5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I find that following issues

required to be decided in the preseni appeal which are as follows:

(i) Whether the CRCL Test Reports are conclusive and reliable for re-

classifying the exported rice as "Broken Rice" (CTH 10064000).

(ii) Whether the denial of the Appellant's request for re-testing of samples

was justified.

(iii) Whether the Adjudicating Authority's re-classiiication of the entire

quantity of rice as "Broken lRice" (CTH 10064000) is legally sustainable.

(iv) Whether the confiscation of already exported goods and the imposition

of redemption fine are legally permissible.

(v) Whether the imposition of penalty on the Appellant under Section 114(i)

of the Customs Act, 1962, is justified.

5.2 The Appellant claims thzrt Test Report No. 1637 was never provided,

and no specific personal hearing was granted for the second consignment. while
the principles of natural justice do require disclosure of relied-upon documents

and an opportunity of being heard, the facts indicate otherwise. The scN dated

September 20, 2023, clearly mentions both Test Reports, including No. 1637,

and provides a summary of its findings. This indicates that the Appellant was

put on notice regarding the findings of both reports. Furthermore, the SCN is a

consolidated notice for both shipping Bills. The Notice for personal Hearing dated

February 27, 2024, though it refers; to SB No. 7669036, also states that the

Appellant may appear to represent "a.s to why the goods covered under the above

mentioned shipping Bill No. shall not be confiscated and penalt]r shall not be

imposed upon you under relevant sections of the Customs Act, 1962', . T]ne

comprehensive nature of the SCN and the subsequent personal hearing, where

the Appellant could have raised all issues pertaining to both consignments,

trqld/
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implies that a reasonable opportunity $ras afforded. The Appellant did not

specifically highlight the non-receipt of the fu11 report of consignment 2 in their

initial reply dated 1O.05.2023 which was only for consignment 1. By the time the

SCN was issued covering both consignments, the appellant was fully aware of

the facts.

5.3 The cases cited by the Appella:rt, such as Agrim Chemicals and I.E.

Vittal, primarily deal with situations where the adverse material was not

confronted at all or complete copies were not supplied, thus amounting to denial

of proper opportunity. In the instant case, the SCN itself communicated the core

findings of both test reports. The AppellarLt had the opportunity to request fu1l

copies of the documents they wished to rely upon or challenge during the SCN

reply or the subsequent personal hearing. Their failure to specifically demand

the full report for Consignment-2 or request a separate hearing for it at the

relevant time, indicates that the opportunily was available, but perhaps not fu11y

utilized. No violation of natural justice is found, as the Appellant was duly

informed of the adverse findings in the SCN for both consignments and was

granted an opportunity for a hearing whe;:e they could have raised all relevant

contentions.

5.4 The Appellant contends that CRCL Test Report No. 9679 is

inconclusive due to the stated inability to perform microbiological tests. They

also a11ege non-adherence to circular No. 46l2O2O-Customs regarding referral

to other labs and lack of clarity on testing rnethodology and sampling procedure.

The CRCL report concluded based on "phys;ica1 appearance, forms and analytical

findings" that the sample "may be consldered as Parboiled Rice (broken 34.66%)" .

The purpose of the test was primarily to determine the broken percentage, which

was clearly ascertained. The absence of a nlicrobiological test does not invalidate

the physical and analytical findings related to broken percentage, which is the

crucial factor for classification as "broken rice" under the Customs Tariff. The

phrase "may be considered as Parboiled Ri,:e" rvith a high broken percentage sti1l

points to the physical characteristics as lcund. The onus is on the expolter to

ensure the goods meet the declared class;ification and specifications. The test

memo clearly indicates the query was "vy'hether Goods are Parboiled Rice or

otherwise?,'. The response provided was 'Parboiled Rice (brokeo 34.66%ol" and

,,parboiled Rice (broken 28.4O%)'. This directiy answers the query by quantifying

the broken percentage, which then allows; for re-cla ssilication as "broken rice'

?are 25 ol 29
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5.5 While Circular No. 46 /2O2o-Customs provides guidelines for

testing, its non-adherence in terms of referring to other labs, while noted, does

not automatically invalidate a test report unless it demonstrably renders the

primary Iinding (broken percentage) incorrect or unscientific' The Appellant has

not provided an alternative test report contradicting the broken percentage. The

Adjudicating Authority has discretion in relying on available evidence. The CRCL

Test Reports, despite the noted limitations, provide a clear percentage of broken

grains. This quantitative finding is sufficient for the Adjudicating Authority to

determine the correct classification based on trade policy definitions of "broken

rice."

5.6 The Appellant argues that Circular No. 30/20i7 applies to imports,

not exports, and that timelines are directory. The Adjudicating Authority denied

re-testing as the request was made after the SCN and initial test report

communication. While Circular No. 30/2017 primarily focuses on imports, its

underlying principle regarding the timeliness of re-testing requests (within 10

days of communication of test results) is a reasonable procedural safeguard.

Allowing re-testing requests indiscriminately, long after initial results and even

SCNs, would lead to undue delays in finalization of proceedings. The Appellant

received the test report on March 03, 2023, but requested re-testing in their reply

dated May lO, 2023. This fails outside the 10-day window. Furthermore, the

Adjudicating Authority correctly nc,ted that the request was made after the

issuance of the SCN. The discretion to al1ow re-testing lies with the adjudicating

authority, and in cases of delayed requests without sufficient cause (beyond

mere oversight), denial can be justified.

5.7 The denial of re-testing by the Adjudicating Authority is upheld as

the request was not made within the reasonable stipulated time frame, and the

Appellant did not provide compellin.g reasons for this delay beyond what was

already factored into the adjudicator's discretion.

5.8 The Appellant argues that reclassifying the entire quantit5r as

"Broken Rice" is unwarranted since the major portion is still parboiled rice, even

with a high broken percentage, arrd the CRCL report itself refers to it as

"Parboiled Rice". The DGFT Notification No. 3ll2015-2020 dated September 08,

2022, prohibits the export of "broken rice" under CTH 10064000. Trade Notice

No. 18l2022-23 dated October 04,2022, defines what constitutes ,'broken 
rice,,
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in terms of permissible limits. ilthe percentage of broken rice found (34.66%o and

28.4O%\ exceeds these permissible limits, then the entire consignment,

irrespective of whether it was initially "pzLrboiled," fundamentally changes its

character to "broken rice" for trade policy purposes. The nomenclature "Parboiled

Rice (broken Xo/o)" in the test report simply describes the physical composition of

the tested sample, but the ultimate classiiication for export policy depends on

whether that composition falls within the definition of "broken rice" as per trade

regulations. The Adjudicating Authority explicitly found that "the broken

percentage of rice was above the permissible limit as per Trade Notice

No. 18 I 2022-23 Dated 04. 10.2022' .

5.9 The re-classification is based on the legal delinition of "broken rice"

as per trade policy, not merely on the descriptive term in the test report. Il the

broken percentage exceeds the thresholcl for "broken rice," then the entire

quantity correctly falls under that prohibitt:d category'

5.11 The Appellant contends that goods already exported cannot be

confiscated, and therefore, no redemption fine can be imposed, citing vanous

judgments. while it is true that physical ccnfiscation of already exported goods

is not possibte, the legal liction of "deerned confiscation" or the liability for

confiscation persists. Section 113 of the C)ustoms A,ct, 1962, states that goods

"sha1l be liable to confiscation" if certain Conditions are met. The Adjudicating

Authority has found that the goods were liab1e to confiscation under Section

113(d) and 113(i) of the customs Act, 1962 due to being prohibited goods (broken

er available, Section 125 ofrice) and mis-declared. Since the goods are no long

PaEe 27 of 29

5. 10 The Appellant argues that thr: Department failed to discharge its

burden of proof as the test reports are unreasoned and unreliable. The

department has presented CRCL test rel)orts, which are official documents,

detailing the exact percentage of broken grains. This numerical frnding, when

read in conjunction with the DGFT Notification prohibiting "broken rice" and the

Trade Notice defining the permissible limits, forms the basis of their re-

classification. While the Appellant questions the methodology, they have not

provided any contradictory evidence or an eLlternative test report. The onus shifts

once prima facie evidence is presented. The Department has discharged its

burden of proof by providing quantitativ(l test results that, when applied to

relevant notifications and trade notices, t:stablish the goods as "broken rice"

beyond permissible limits.
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the Customs Act, t962 allows for imposition of a fine in lieu of confiscation. The

term "redemption fine" is a mechanism to deal with goods that were liable for

confiscation but cannot be physically seized. The argument tJlat redemption line

cannot be imposed if goods are not available for confiscation has been debated

in various forums, but its imposition as a penalty for acts or omissions tJrat

rendered goods liable to confiscation. The fact that the goods were allowed

provisional export under a bond signifies that the linal liability was yet to be

determined, making them amenable to subsequent action, including fine. The

imposition of line in lieu of conhscation under Section 125 is legally justified, as

the goods were found to be prohibited and mis-declared, rendering them liable

to confiscation under Section 113 oi the Customs Act, L962.

5.12 The Appellant argues that penalty under Section 1 14(i) of the

Customs Act,l962 is not imposable if goods are not liable for conliscation and

that "knowledge" for abetment is not proven. As discussed, if the goods are found

liable to conliscation under Section 113 of the Customs Act,7962 (which they

are, due to being prohibited and mis-declared), then Section 114(i) of the

Customs Act,L962 is directly attracted. The Appellant's act of mis-classifying the

goods, which were found to be prohibited "broken rice", directly constitutes an

act that "would render such goods liable to confiscation". The intent to evade

prohibition can be inferred from the large deviation in broken percentage from

the declared 57o to over 28-34o/o. This indicates more than a mere oversight. The

imposition of penalty under Section 1 14(i) of the Customs Act,1962 is conlirmed,

as the Appellant's actions directly led to the export of prohibited goods.

5.13 The Adjudicating Authority's lindings regarding ttre re-classification

of the exported rice as "Broken Rice" based on the CRCL test reports, and the

subsequent implications for prohibition under DGFT Notilication, are robust.

The arguments related to violation of natural justice and denial of re-testing are

not strong enough to overturn the substance of the findings, especially given the

opportunities provided and the legal provisions in force. The liability for

confiscation and the consequent imposition offine in lieu of confiscation are also

sustainable. The penalty imposed on the Appellant under Section 114(i) of the

customs Act, 1962 is justified due to their involvement in the mis-declaration

and export of prohibited goods.

6. In exercise of the powers conferred under Section 12gA of the

Customs Act, 7962,1 pass the follor:r,ing order:

r
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The impugned Order-in-Original No. MCH/ADC/MKIT | 12O24_2S dated

June 13, 2024, is upheld in its entirety.

The declared classification of the exported goods under CTH 1006301O is

rejected, and the goods are re-classified under CTH 10064000 for Shipping

Bill Nos. 7663036 dated February Olt,2023, and9Z8T764 dated May 05,

2023.

The confiscation of goods having FOB value of Rs. 42,08,836/- and Rs.

82,61,7381- covered under the said Shipping Bills under Section 113(d)

and 1 13(i) of the Customs Act, 1962, is upheld.

The imposition of a redemption fine ol Rs. i3,00,000/- (Rupees Thirteen

Lakhs only) in lieu of confiscation is upheld.

The imposition of penalty of Rs. 6,50,00O/- (Rupees Six Lakhs Fifty

Thousand on\i) under Section I 14(i) of the Customs Act, 1962, is upheld.

7. The appea-l filed by M/s. R.V. Exports Pvt. Ltd. is hereby rejected.
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TTESTED

3{eflerdF SU NTENDENT GUPrA)

Commissioner (Appeais),

Customs, Ahmedabad

Date: O1.01.2026
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CUSTOM! (APPEALS}. AHMEDABAO

F. No. S/4e- i 1 e/cus/MUN I 2o24-22;b

By Speedpost /E-Mail ")

To,

M/s. R.V. Exports Pvt. Ltd.

A18, Nityanand Nagar,

Queens Road, Vaishali Nagar,

Jaipur, Rajasthan - 3O2O2l

2
a

4

to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard Fi1e.
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