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oF THE CUSTOMS ACT, 1962)

Shri Amil Gupta
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T
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30.o)..2026faqrf, DArEs

MCH /ADC/AKM / 2o9 I 2024-25 dated

03.12.2024

a<T- md e{irr ail e a R-{ifi

ARISTNG OUT OF ORDER-IN_

ORIGINAL NO,

30.o1.20263{dln 3ir}rT qrfr s€ d ft-ri6
ORDER IN-APPEAL ISSUED

ON:

a

o Mr. Samir Sharma,

64, Sadguru, Smart City, Nava Kapaya,

Mundra

.r{|f,d'dfsrru
ADD IlDSS

.AP]'trLLANT;

d ITilT NAME AND

OF THE

€wtdqIfr& ftdl3qq6

This copy is granted free of cost lor the private use of the person to whom it is issued

qrrrf,l & sq,ti d at{ qk w 3fla{r € o{qi ol qr6d qa(s 6{dl d n} {s r{rt{r o1

ftl drftEq € s qfii & .]ffi orq{ efud/s-g-fi qF{E (3{rd-fi €{iqq), fta rirr@, lrrre trum1
qqd qrrf, r't ftd] o1 gaflqiq 3{r+{r w(d 6{ sra B.

{1) {qqr1962 Ur{I 129

lTR
2

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

'lhe Additional Secretary/.Ioint Sccretary (Revision Application), Ministry of Finance,

(l)epartment of Revenue) Parliament Street, Ncw Delhi within 3 months from the date of

communication of the order,
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d /Order relating to

fi'sq sAqrFdd lTO.

any goods cxported

ql.d d rnql-d 6{i
gT gS rlTlq e{T:I

dril{ OTdI TTIT rjR-fr d rlTIq R{Fi q{ iTgqm
q-{ sdrt qri & ftq q+f'&rd qrd sdrt q qfi !r qT g-s rrdq n{Il q{ ddri

Ts qm o1 rya1 d qffi6qi $ ffi d.
any good s loaded in a conveyance for importation into India, bu1 which are not unloaded a1t

their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity re uired to be unloaded at that destination

Payment of drawback as provided in Chaptcr X oI Customs Act, 1962 and the rules madc
thereunder

&inI q, qrld qrsqdrq6ffii
sTrTdiqfrq:

ffiFd3ffi-trtsq$t=ffi
e1 qtC.ft eir ss * nrq flqfufud s'rrmrd

'lhe revision application should bc in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by

pt \r<, rszo {( 11.6 e{d}r rrg sEqrt rs efltsr 41

lirrot qo sFd A !-flq i-S of qr.rkrT {@ tsrd orn ilcl ilftc.
4 copies of this order, bea
under Schedule 1 item 6

ring Court lrec Stamp of paise liftv only in one copy as
of the Court Fee Act, 1870.

prcscribccl

4 copics of the Application for Rcvision

&for 3fl+fi arq{ & rs62 .1l1fi wlftral rl fttrff\(
Gr<, {dE, pts,ils,qd eir ffiq qEl & sfld & qtfla enat i { o. zooT-1s-uq e} w} enlo
s.1ooo/-(F-qq \rf, Eqr{ cI;{ t, dsr fi rymr E], € sq Rd tlilr A mrFrq' qf,Iq di.3fl{.6
o1 a qftqi. qfr {-ff, qtrn'rrqr qTGr, orttqr rrqr es o1 qrRr eftt Fqs \16 flE{ q ss€ oq
AdN ots'&Fqi €.20ol- olr qfr f-o orts € rrf.q-f, El i'j at{ &' sq fr s. roool-
The dupl

Srtaut .:nfi6a

fees as Rs.200

4

icate copy of the T.R.6 challan evidencing payment of Rs.20O/ (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as thc case may bc, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being thc fcc
prescribed in the customs Act, 1962 (as amended) for filing a Revision Application. tf the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or lcss,

and if it is morc than one lakh ru ees, the fee is Rs.1O0O

(s)

{a)

(b)

(?T) ,1962 srqIII X dr_tl &'a6o aw elqd) 61q{rq Tq
3i-flq.ft

(c)

3

(6)

(a)

(s) sE{d (R 3fe d-r qrq {q' 3{resr 4 qfttqi,

(b) er-in-Original, in addition to relevant documents, if any4 copies of the Ord

(rr)

(c)

(q)

(d)

4

1cS€ or-dr A d a dlqr{-@ o{ft{ftqq Le6z d Enr 12e s (1) + o{rflr qid d}.s.-g fr
dlqr{f@., &-*q c-orc a-@ o}r €sr 6{ 3rfff, qft55roT fr vc&i mfud qa rR ei{fo oq
sfd B

mentioned under item 2 above, any person aggrievid
er Scclion 129 A( I) ol rh. Cusroms n ct, 19f)2 in form

C.A.-3 beforc the Customs, Bxcise and Scrvicc Tax AppcJlatc ,lribunal at the foliowing
address:

c-d s. z &' 3l dtztl 3fq qBAJ T€ 3fI S erea

In respect of cases other than these
by this order can file an appeal und

tsEr({@E+qro{
3tltf,{nT, qfH &fudld'

Customs, Excise & Service Tax Appellatc
Tribunal, West Zonal Bench

3fitra{t, 3rf,{flrflq-s 8 00 1 6
rsl]rt{, 2"d Floor, Bahumali Bhavan,

Nr. Girdhar Nagar Bridge, Asar-wa,

Ahmedabad-380 0 16
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. t962 uItI 12e g (6) . L962 vl-{r 129
q ( 1) +' orrn-{ .x0-o }. qrq ftrftfuo glo. ridtr fr+ inRc-

q6r dr{r wpn rrql g5; qlq dql T'ITqI
Irqr (sot roq +q srcrFcq qr ss$ iD..qdd\'fi6-91RFcS.

where the amount of duty and interest (lemanded and penaltv levicd b1'any officr:r of
Customs in the case to which the appeal relates is five lakh rupecs or less, one thousand
rupees;

qdr EI{r qFII r-qr 1lffi' qrg dqr ifiTt[II
mr qs qt1 r6c ds drs FcS fr od}fi d &fu-+ nqt qqrs 6rq t crft-o. q d d; qiq 

E--orrt

Fqg

where the amount of duty and interest (lemanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but nor
exceeding lifty lakh rupees, five thousand .upees ;

s6r rmqirnrrqr{ie. qrq d?II OTTIqT

rrqr is aft w-q rrqlg 
"rqs 

rt-cg fr BdVo d d 6fl Evr{ ncs.

where the amount of duty and interest ctemanded and pcnalty lt:vit:d b1 anv olficcr
Customs in the case to which the appeal relates is more than fift1" lakh rupces, r

thousand rupees

{{ qc {@ lo% Jr<T irG q{, rd \Iff qr {@ (rc 6s kqrd I f,. qr cs A r 04" I

el(r 6{i qi, s6i +-{d (s k{K i t, rid-( {{{r qrcrll 
r

An appeal against t]:is order sha.[ lie before tle Tribu! al on payment of l0o/o of the duty dem,rnded where dut] or 
i

duty and penalty are in dispute, or peoalty, whele pena]ty a.lone is in dispute. I

SiFI vrtl 12e (g) TTTI&f iltr{ qr- (6)

()

". I

+o, s{rtcl +. fts qr rrsM o1 uurri } ftq fi frtff srrq rctfi + IAs frs rr( orftf, : - vatr
(g} orfl-m qr.r{rt6{ rrr 6r c-drrqf{ t ftq arr{ B{rtfi + srq trt drs d 6r go rft ucr
d+qBs.
Under section 129 (a) of t}re said Act, every applicatron made before the Appellate Tnbunal-

(a) ilt an appeal for grant of stay or for rectilication of ristake or lor any other Purpose; or

for restoratron of an a Lcatron sha.ll be accomp aired by a fee of

a

*

5

Under Section 129 A (6) of the Customs Ac -, 1962 an appeal under Section I 29 A ( 1l of rhc
Customs Act, 1962 shall be accompanied cy a fee of -

(6)

(a)

(q)

(b)

(TI)

(c)

(E

(d)

6
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ORf,)ER-IN-APPEAL

Thc present appeai has been filed by Shri Sameer Sharma (hereinafter

referred to as "the Appellant") under Section 128 of the Customs Act, 1962

against Order-in-Original No. MCH /ADC /AKM I 2O9 / 2024-25 dated 03. 12.2024,

(hereir-rafter referred to as "the inrpugned Order") passed by the Additional

Commissioner of Customs, Mundra (hereinafter referred to as the "Adjudicating

Authority"), pursuant to investigation conducted by the Directorate of Revenue

Intellige nce (DRI), Gandhidham, into a well-organised smuggling cartel engaged

in import of prohibited e-cigarettes, toys requiring mandatory BIS certification

and other mrs-declared and undervalued goods through Mundra Port and other

locations. The investigation revealt:d that a total of 18 import consignments

importcd rhrough 08 different importers were part of the said cartel, which was

allegedly operated b5'a common group of persons. Importer-wise separate

investigations were carried out and individual show cause notices were issued.

Thc present Order-in-Original pertains to one import consignment imported in

the name of M/s. J.H. Enterprises, Bhuj, through Container No. TGBUS160748

at Mundra Port.

2.1 Facls of the case, in brief, are that DRI developed specific inteiligence that

consignments cleared from Mundra Port were being used for clandestine import

of concealed E-cigarertes. Earlier, tn the basis of such intelligence, a vehicle

carn,ing Container No. TLLU461559t2 r',,as intercepted near Surat oo O1.O9.2022

and, upon examination at ICD Sachin, 85,600 E-cigarettes of foreign origin were

r<:c:ovcred. Subsequent investigations revcaled that the said consignments were

part of .r larger syndicate imp,:11i6g goods through mis-declaration of

rlescription, classification, value and quantity.

2.2 Further intelligence revealed:hat Container No. TGBUS160748, imported .

in the name of M/s. J.H. Enterprises, declared as "Floor Clean Mop (Misc. Ite*"; ".-

Non-Popular Brand)" under HS Code 96039O0O, was also suspected to contain

concealed E-cigarettes. It was further noticed that a-fter initiation of DRI action,

attempts were made by the cartel to change the shipper, importer, description of

goods and even the port of discharge from Mundra to Jebel Ali (UAE) by preparing

parallel Bills of Lading, allegedly to evade Customs scrutiny. Consequently, the

said container was put on hold by DRI.

2.3 The container was examineC at Mundra Port under panchnama dated

16 / 17 .O9 .2022, which revealed gross mis-declaration and concealment. During

examination, the following goods wr:re found:

s/49-6 8/CU S/MUN I 202s -26



200,400 pieces of E-cigarettes (HS Code 85434000), import of which is

prohibited under DGF"T Notification No. 20/2015-2020 dated 26.O9.2019

and the Prohibition of Electronic Ciglarettes Act,2Ol9;

80,000 pieces of toys (HS Code 9503) imported without mandatory BIS

compliance;

14,000 LCD writing pads, 2,500 head massagers, and 2,772 [1o<tr <:lcan

mops, either not declared or mis-dr:c1ared, and used for concealmcnt of

prohibited goods.

2.4 The total market value of the seized E-cigarettcs was cstimatcd at t48.09

crore, based on market price disclosed during investigatron, u'hrlc lhe valrrr: ol

toys was assessed at 164 lakh. The value of other mis-declared goods u'zrs

determined on the basis of Chartered Ongineer's valuation, aggregating tcr

a45,86,76O l-. The goods were seized un<ler Section 110 of the Customs Act,

),962, after due examination and valuation.

2.5 During investigation, searches were conducted at the declarcd premise s oi

M/s. J.H. Enterprises at Bhuj, and various incriminating documenls werc

resumed. Statements of several persons connected u'rth th<: import,

transportation, clearance and storage of the goods were recorded under SL cti.trlt

108 of the Customs Act, 1962, includrnp; drivers, godor'vn operators, IogistLt s

providers, importers, and Customs handli::rg personncl.

2.6 The Appellant, a G-Card holder of Customs Broker firm M/s A1 Cargo

Services, was found to be handling Custgms clearance work of lhc conc:ernr:d

importers. His statements were recorded on 05/06.09.2022 aod Oa.o9.2022

under Section 108 of the customs Act, 19r52. As per investigation findrngs, Strr-i

er Sharma was involved in filing Bills of Entry and handling clearance

ties on the basis of documents supprlisd by the main conspirators, dcspire

nsignments being mis-declared a.nd containing prohibite d/ rcstr-ictccl

2.7 On the basis of evi.dence gathered, s:veral key persons including shri Asil

Sathi (alleged mastermind), Shri Tahir Menn, Shl.l Sarfaraz Kamani, Shri Parvtrz

Alam and others were arrested during the course of investigation. lt rvas alleged

that the cartel operated through dummy Itrc holders, mis used IECs of various

firms including M/s. J.H. Enterprises, and systematically imported prohibitcd

and restricted goods for domestic sale.

2.8 A Show Cause Notice datecl 30.08.2()23 r.r,as issued proposing conliscutiorr

of the seized goods under Sections 111(d), (f), (1), (-), (n) and (o) ol thc Customs

Act, 1962 and imposition of penalties on M/ s 'J H Enterprises 'rnd ol hcr

s/49-68/CtJS/MUN/2025-26
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noticces, including the Appelrant, under Sections r12(a), 112(b) and 114AA of

thc Customs AcL, 196'2.

2.9 Thc adjudicating autho.ty, vide order in-original dated 03.12.2024,

adjudicated the matter by ho1din11 that the goods imported by M/s. J.H.
Flnterpriscs were 1iab1e for conllscation on account of mis-declaration,
conce alment and import of prohib ited goods, and imposed penalties on the
lmportcr and other co-noticees, inch-rding the Appellant, for their respective roles
rn f:rcrlrt:rting the rmpc,rt and attempted clearance of the offending goods.

I1 Being aggrieved by the impugned order, the Appellant has preferred the
prese nt appeal and inter alia, made the following submissions:

3.1 Thc impugncd order-in-origi.ar insofar as it imposes penalty upon the
Appcllant under Secticns 112(a)(i) a,d 1r2(a)(ii) of the customs Act, 1962 is bad
in 1au', conrrary to facts on record and liable to be set aside, as the same is based

purely on assumptions and presurnptions without any cogent evidence. The

adjudicating authoritv has merely reproduced the allegations contained in the

Shou' cause Notice and has failed to deal with the detailed replies and

submissions filed by the Appellant, u.hich is evident from para 2g.7 of t],e
impugned order itseli, rendering the order non-speaking and violative of
nrincip les of naLural jusrice

3.2 It is submirted that admittedll. the Appeilant did not provide any services

*'hatsoer,'er in respect of certain consignments including container No.

1'(lBiJ5160748, nor u,as any documt:nt recovered from the Appellant pertarning

lo the said consignment. This vital fzrct has not been denied by the adjudicating
authority. I-Iencc, in absence of a,y role attributable to the Appellant, the

impugned order deserues to be set aside on this ground alone.

3.3 'I'h t-- :rllegations against the Aprpellant, namely that he assured clearance

.l ofiending goods, failed to verify IE(l holders, connived in submission of E-way

bi11s, received {2.5-3 lakhs per consignment, and knorn'ing1y participated in
misdeclaration and smuggling activities, are solely based on the statements of
Shri Vala Baldevsinh and Shri Dirgesh Dedhia, without any independent

corroboral.ion. At thc orrtsct, it is submitted that these allegations are wholly
incorrect ancl unsupported by docunrentary evidence.

3.4 The Appellant is a G-card hclder since 2or4 and has been working at
Mundra Port sincc 2015 under cHA M/s A.L. cargo. His role was limited either
to providing foru,arder services (creation of checklist) or cHA services in
un.:latcri cases. For the consrgnments forming subject matter of the present
pro.e<:dings, thc Appellant acted only as a forwarder for certain consignments

etnd did not act as cHA at all. The BilJs olEntry were admittedly filed under,,Self,

s/49-6 8/CU SA4llN /2025 -2 6
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by the importers/CFS, with M/s Empezar Logistics acting as CHA, and therelbre

the responsibility for clearance squarely lay with the importer and CFS.

3.5 It is further submitted that the Appellant is in fact the informer in the

present case. The entire investigation was initiated solely on thc basis of

information voluntarily provided by thc Appellant to DRI on Ol .O9.2022 ttnd

subsequently on 05.09.2022. Acting upon this information alonc, Dlll carricd

out searches and seizures. For several consignments, the Appellant neither had

knowledge nor possession of documents. Despite this cooperation, he has been

wrongly implicated.

3.6 The impugned order deliberately ig;nores the crucial rolc pLLyt:c1 by M / s

Empezar Logistics and Customs officials in examination zrnd cieararncc of goods.

In SEZ procedure, goods are examined not once but twicc by Customs officers,

and Empezar was also required to conduct 10070 examination belorc reieasc.

The Appellant had no statutory obligation to physically verify goods. 'l'he rc is also

no allegation that the Appellant influen,:ed any Preventive Officcr or CirS trr

bypass procedure.

3.7 The finding that the Appellant received ?2.5-3 lakhs per consignment is

demonstrably false. Shri Vala Baldevsinh jn his initial statement slated that only

{5,000 per consignment was paid. Subsequently, aftcr his arrest, a contradictorr

statement was recorded on 09.12.2022 alleging highe r payments. During cross-

examination, Shri Vala Baldevsinh cateSlorically admittcd that he ncver paid

{2.5-3 lakhs per consignment to the Appellant and that such statcrnent \\'as

recorded under force and coercion. He further confirmed that thc Appcil:rnt ha.cl

no role in transportation of goods post-clearance.

3.8 Similarly, in cross-examination, Preventive Officer Shri Vipin Sharrna

d that the Appellant never appro,lched him for clearancc, ncvcr offcred

etary consideration, and that all Bills of Entry u'ere filed undcr "Scli-"

conclusively establishing that the Appellant was not thc CHA and

sed no influence over Customs processes.

3.9 None of the alleged master minds, namely Shri Sarfaraz Kamani, Shn

Mohammed Tahir Menn, or Shri Mohermmad Asif Sarhi, havc named thc

Appellant or attributed any role to him irr their statements. The Appcllant u'zrs

not part of any incriminating WhatsApp group, never visited Dubai r,vith thc

syndicate, and no search or seizure was conducted at his residr:nce or officc,

clearly demonstrating absence of prior knowledge or mens rea.

3.1O The Appellant also submits that crucial Relied Upon Documents including

RUD-3, RUD-12, RUD-3O and RUD-91 '^/ere never supplied despite repeatcd

requests, causing serious prejudice to his defence.

on

S'.19-68'C't S \rt \ l0li 16
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3. I I It is settled 1au that penaltv cannot be imposed solely on the basis of

un<:orroborated statements recorded under section 108. Reliance is placed on

Iinion of lndia u. Kisart Rotan Singh i2O2O (32 2) ELT 714), wherein it has been

held that statements u'ithout corroboration cannot sustain penal consequences.

Irurther reliance is plar:ed on Commissioner of Customs u. Tinetra Impex put. Ltd..

[2O'2O (372) ELT 332 (Del)] and M.S. Exim Seruices u. CC, Ludhiana[2O2t (3771

trLl' 6 1 5l , r,r,hich categorically hold rhat penalties on cHA/ forwarders require

prooI of conscious knowledge or mens rea, which is conspicuously absent in the

pre sent case . Additionzrl reliance is placed on S. prakash Kushwaha & Co., G.N.D.

Cargo Mouers, Kunal Trauels, APS Fre ight & Trouels, and HIM Logistics, clarifying

that cHA obligations are limited to KYC verification and do not extend to physical

r rrilication of importer premises.

3.72 In absence of any mens rea, corroborative evidence, or active role, and in
view of categorical dilution of altegations during cross-examination, the

impugned penalties are wholly unsustainable and liable to be quashed.

4, Record of Personal Hearings:

In accordance wjth the principles of audi alteram partem, the Appellant

u'as affordcd the opportunity of personal hearing which was attended virtually

by Chinm:,rya Seth, Ad'ocate on behalf of the Appellant on 12.O1.2O26 wherein

he rciteralcd the submissions made at the time of filling appeal.

5. Discussion and Findings:

5.1 I have carefully considered the records of the case, the submissions

made by the Appellant, and the chronologr of events leading to the liling of the

present appeal. It is observed that the impugned order-in-original was received

by the Appellant on 15. 12.2024 and that the present appeal has been filed4fter

a delay of 74 days beyond the

12U(1) of the Customs Act, 1962.

prescribed period of limitation under de

5.2 on t:xamination .f the recorcLs, it is noticed that the Appellant had

approachcd the Hon'ble High court of Gujarat by frling special civil Application

No. 3o8o of '2025 on 1o.o2.2025. The said petition was disposed of bv the Hon,ble

I-ligh Court vide order drrted 16.04.2Cr2S.

5.3 A perusal of the order dated 16.04.2025 passed by the Honble High Court

of Gujarat reveals that while disposing of the petition, the Hon'ble Court clarified

thal "the time spent bg the petitioner before tle High Court in pursuing tle said

petition may be considered as bona fide for tte purpose of delag, if ang, in

preferring the appeol in accordance with laut.'

5.4 From the records, it is observed that the Appellant has spent a period of 65

days in pursuing the matter before the Hon'ble High Court of Gujarat. After

s/49-6 8/C US/M UN I 2025 -2 6
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excluding the said period, the effectivc dclay attributable to thc Appcllarnt in filing

the present appeal works out to only 9 dayl;.

5.5 In view of the above facts and circumsr-ances, and respectlully following the

clarification issued by the Hon'ble High Court of Gujarat, I Iind that thc Appellant

has shown sufficient cause for the delay in filing the present appeal. Ac:cordingll ,

in exercise of the powers conferred under the proviso to Scr;tion 128(1) of the:

Customs Act, 1962, the delay in liling the appeal is condoncd.

5.6 Having condoned the delay, the appeal is admitted for disposal on merits.

The sole issue for determination is u'hether the penalties imposed upon Shri

Sameer Sharma under Sections 112(a)(i) and 112(a)(ii) of the Customs At:t, 1962

are legally sustainable.

5.7 At the outset, it is noted that the appellant is neither the importer noI fh(l

owner or beneficiary of the goods. The entire case against the appcllant rcsts on

(i) statements recorded under Section 108 of the tlustoms Act, parttcularll, ol co'

noticee Shri Baldevsinh Vala, and (ii) an alleged facilitzrtrve role attributed tr> 1l'tc

appellant in his capacity as a G-card holder. 'lhere is no scizurc from t ht:

appellant, no recovery of proceeds of smuggling, and no documentary or

electronic evidence directly linking the appcllant to the albged act ol smuggling.

5.8 I lind that cross,examination of Shri \ripin Sharma, Prcrrentivc Ollice r, \\'htr

was directly associated with examination and clearance of the impugncd

consignments, was allou'ed and conduct':d. Dlrring cross exanrination, Shri

vipin Sharma unequivocally stated that n,l pressure, inducement or influencc

(iJ
exercised by Shri sameer Sharma, and that examination and clearance werc

d out by Customs officers in lhe rtormal course ol ofliciai dut1,' ,1.1'ris

te ony directly negates the Departm:nt's ailegation lhat rhc appt:llarrr

C tated or abetted smuggling by influencing Customs oflicers

5.9 The evidentiary value of the deposition of Shri Vipin Sharm:r assumcs

particular significance aS it emanates lrom a neutral dcpartmentai oflict:r cirrcc''lt'

involved in the examination process. In the absence of any mate rial contraclictiotr

or impeachment of his testimony, such evidence cannot be brushed aside hghtlr-

The failure of the Adjudicating Authority tc deal with this testimonl' rcnders the

findings vuinerable.

5.1o I further note that cross-examination of Shri Balcicvsinh Vaia, r'r host'

statement is the primary basrs for implicating the appellant' u'as condrrt:led'

Duringcross-examination,ShriBaldevsinhValaadmittedthatrheappellanlhrrd

no role in procurement, selection, valuation, packing or concealment of thc goocls

and that documents were handed ovcr to r-he appellant mcrelv for [iling ol Bl]ls

of Entry in the normal course of business'

5/49-681C1-lSr\1UN/2025 :6
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5. 1 I Thesc admissrons materialll, rlilute the inculpatory portions of the original

sLatemenl and clearly demonstrate that the appeilant had no prior knowledge of
thc allegerl mis-declaration or smuggling. once such admissions emerge during
cross examinatlon, the original sta.-ement cannot be reired upon in isolation to
fasten pen:r1 liabilit1-.

5. 1 2 I fr-rrrher clbserve that one .f the most serious allegations against the
appellant uras thar he allegedly received Rs. 2.5 lakh to Rs. 31akh per contalner
from Shri Baidevsinh Va1a. However', during cross-examination, Shri Baldevsinh
vala catogorically den;ed having made any such payment. This denial strikes at
thc ver,l' foundation of the alregation of pecuniary benefit and destroys the
departmc'nt's theorv of motive and tnens rea.

5.13 In the absence of any corrob.rative evidence such as bank records, cash
r.ccovcrv, clectronic trail or contemporaneous documents, the uncorroborated
slatemcnr of Shri Baldevsinh Vala already diluted during cross-examination
loscs all evidentiary value qua Shri Sameer sharma. penal liability under
Scctions 112(a)(i) anrl 112(a)(ii) cannot be sustarned on such infirm and
unsubstantiated eviderrce.

5. 14 I also lind considerable force in the appellant,s contention that although
cross-exermination was allowed and forms part of the adjudication record, the
Acljudicating Authoritt' has not ev€,n adverted to the outcome of such cross-
cxamination in the findings portion of the impugned order. This is not a mere
procedural irreguiarity but a serious; substantive 1apse.

5. I5 Once cross-examination is permitted, the Adjudicating Authori
bound to consider the outcome thereof and record reasoned fin
disagreement with the testimon5r elicited during cross_examinati

supported by cogent reasons. Total non-consideration of cross_

rcnders thc order non-speaking and violative of principles of natural justice ,&S

F

n

<:onsistently held by higher judicial lbrums.

5 16 I further observe that the Department has not produced any evidence to
shou'that the appellant generated, rrranipurated or caused the generation offalse
documents or e-wav bills, nor is therc any evidence of his invorvement in
transportation of goods from SEZ to DTA. Mere association or procedural
invoivemcnt, without proof of conscious and intentional acts, is insufficrent to
attrac t pcnal provisions.

5. 17 Thercfore, I hold 1-hat while stzrtements recorded under section 1oB of the
customs LcL, 7962 are admissibLe in law, admissibility is distinct from
.'videntiary weight. where such stal.ements are diluted or contradicted during

not supported by any independent corroborative
r:ross- examination and are
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evidence, their probative value stands signilicantly diminished. In such

circumstances, reliance on such statemenl.s alone is insufficient to sustain penal

consequences under the Customs Act, 1962.

5.1B In view of the above, I hold that i-he essential ingredients of Sections

112(a)(i) and 112(a)(ii), namely conscious knowledge, and intentional act are

conspicuously absent in the present case. The findings recorded in the impugned

Order-in-Original against the Appellant are therefore legally unsustainabie.

5.19 Accordingly, the penalties imposed upon the Appellant under Section

112(a)(i) and 112(a)(ii) of the Customs Act, 1962 are set aside.

6. The appeal is allowed with consequential relief, if any, as per law.
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