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2 *mg-o,vfun+rq rgez sfturfl rzs &4i rir iffir
*s{tffiRfd }on-5rr5q€Erar5tctE*on
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( 3rr+6{rirttFl),futrc-draq, t rrqeftr+rql ffi ,T{frffi }trq.r{rterru.qa.f{[6+e.

(b)

(E)

(d)

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/.Ioint Secretary (RevisioD Application), Ministry of
Finance, (I)cpartment of Revcnuc) Parliament Strcet, New Delhi "Vithin 3 months from the
date of communication of the order.

/Order relating to

any goods imported on baggage

rrqcrd-+tqr1riq+fttaqrc*
6tr
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity c,f such goods as has not
been unloaded at any 3uch destination if goods unloaded at such destination are short of
the quantity requircd to be unloadcd at that destination.

t9 r, i * or1a.rq'x drrrsto{$-rd-iffi

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereundcr

qful

The revision application should be in such form and shall be verilied in such manner as
may be specified in the relevant rules and should be accompaniec by :

qF{qr.

4 copies of this order, bearing Court Fee Stamp of paise fifty onll, in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

4

4

{b)

( rI) f{E&irr}1tq3flffi 4 e.fu
(c) 4 copics of the Application for Rcvision.

, 1962

;rq*#q,ots,ao-s,q-domfr $rdarqh$+r{rftqorart}o.zoor-

er than these mentioned under item 2 above, any person aggrieved
n appeal under Section 129 A(1) ofthe Customs Act, 1962 in form

4

(Fqq-+gtcl-4qrf. l 0 0 0/-(Fqgq.r'6gr{qr,
r, #srffi 

, @. orn.6 qfi -dsftqi.
qfr{-o,,qirnrrqrqm,mrnqrrfiMffitffir'.u 

oor-
sfu qfr qs-{r6eorflro-ffir.looor-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.20O/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the (:ase may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs AcI, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

q(sI. 2

#qtft rCft ffi crrdb3ft TrsI@orrddqEq€o-rdrd].em
rTr{iffitf}ftqq 1e62 iblqpr 12e g (1) }srrftirnY*ff.g.-s
+*cr{lo',ir:fi q-Sfi rff€lriT&-{ro-ierfte#W.+rqe#rSfu Raaq*tnqffi t

c.A.-3 before the customs, Excise and service Tax Appellate Tribrrnal at the following
address:

In respect of cases oth
by this order can file a

o-<or,qlgf&ffia
Customs, Excise & Sersice Tax App€late
Tribunal, WeBt Zonal Bench),

n

(6)

(a)

(T)

(c)

3

(a)

( tF'

)

(EI

)

Page 2 of 21

\31 at

t

s I 49-e3 I C'Js / JMN | 2023-24

(q)

,18 6 1

4 copies oflhc Order in-Original, in addition to relevant docume.lts, ifany



2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 0f6

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectifrcation of mistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee of five
Hundred rupees.

,$dd r+

qvtqBc,{gqffr qdr, ffi rcqErrrgo, 3{sR

dI,sf$T{ltil-{-: e o o r 0

(ts

)

(a)

(tt
)

(b)

(II)

occql-€Gl€\t.cqfu tffi 
; Qs€VR:[qg .

(c)

where the amount of duty and interest demanded and penalty levied by arly officer of
Customs in the case to which the appcal relates is more than fifty lakh rupees, ten
thousand rupees

10%

r o z ef{rfriq{,qdiArd erdsF{Ereie..{fiorerqsrn r

An appeal against this order sh:rll lie before the Tribunal on payment of lOo/o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

r.2 e (q) - (ir')

+o orfl-e.-eflrsr
tql orfterqr .

(g)

(d)
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five ltrkh rupecs or less, one thousand
mpees;

tF-m ;clTEVrccC

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;
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M / s Royal Steel Trading , 9-62, Wazirpur Industr.al Area, North West,

Delhi - 110052 (hereinafter referred to as "the app ellant") have frled the

present appeal in terms of Section 128 of the Customs Act, 1962 against

Order-ln-Original (OIO) No. CUS/APR/INY /99,r2O23-Gr 4 dated

16.O8.2023 (hereinafter referred to as "the impugned order") issued by the

Additional Commissioner, Mundra Port, Mundra (hereinafter referred to as

"the adjudicating authority'' ).

2.1 The certificates as prescribed under Customs Tariff (Determination

of Origin of Goods under the Preferential Trade Agreement between the

Governments of Member States of the Association of Southeast Asian

Nations (ASEAN) and the Republic of India) Rules, 2009 notified vide

Notification No. 189/2009-Cus. (N.T.), dated3l.l2.20,)9 were submitted to

the department in order to claim prescribed exemption under Notification

No.46l2O1 1-Cus dated O1.06.2011 amended by Sr. No. 967(1) Notification

No. 82/2018-Cus dated 31 .12.2018. Relevant portions of the notifications

are extracted bclow:

-I

Notification

No/ Date

Chapter,

Heading,

Sub-Heading

and Tariff

Item

Description

All Goods4612011-Cus

Dated

01.06.201 1

955 t"
a

Rate (in

percentage

unless

otherwise

specified)

5.0
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2. Briefly stated, facts of the case are that the A1:pellant in the course

of business importcd "Cold Rolled Stainless Steel Ooil Grade J3 (Grade

2O0)" from forcign supplicrs namcly M/s Artfransi International SDN BHD,

Malaysia and M/s Maly Matel Industry SDN BHD, Mrrlaysia vide nine Bills

of Entry filed through their custom broker M/s R R Lc,gistics and M/s Rishi

Kiran Logistics under CTH 7 22O9O90. The Appellant filled all nine Bills of

Er:try @ NIL BCD instead of effective rate @ 7 .3o/o BCI) under Section 17 of

the Customs Act, 1962, under Exemption Notification No. 046/2O11-Cus

dated 01.06.2011 amended by Sr. No. 967(ll of Notilication No. 82l2Ol8-

Cus dated 31.12.2O1a and claimed the exemption from palrment of BCD

under ASEAN India Free Trade Agreement against Country-of-Origin

Certificates issued by the Ministry of International Trade and Industry of

Malaysia.

Sr. No.



82l2018-Cus

Dated

3r.t2.2018

967 72 All Goods 0.0

The proper officer examined the goods wherein the consignments were

found to be as per declaration in value, classification, 
'quantity 

and

description and no discrepancy was found in the consignments and

thereafter the goods were cleared for home consumption.

2.2 Intelligence gathered by the Officers of SIIB Section, Custom

Mundra indicated that certain importers we re importing "Cold Rolled

Stainless Steel Coil Grade J3 (Grade 200)" classifying the same under CTH

7220 through ASEAN Countries especially Malaysia and violating the Rules

meant for Determination of Origin of Goods under the Preferential Trade

Agreement between the Government of ASEAN and Indian Rules, 2OO9 in

order to avail exemption from pa)'rnent of Basic Custom Duty. Further,

Intelligence suggested that exporters in Malaysia are providing COO

Certificate to the Importers of "Cold Rolled Stainless Steel Coil Grade J3

(Grade 200)" mentioning Origin Criteria as either WO (Wholly Obtained)

goods or as the Regional Value Content (hereinafter referred to as 'RVC') to

be above 35olo whereas the same were not actually qualiffing the minimum

requirement of 35o/o value addition as per the Notification No. 189/2OO9-

Cus (N.T.) dated 31.12.2009. In view of the above mis-declarations by the

importers undue benefits on the basis of thc preferential certifrcates of

origin were being availed which resulted into misuse of the FTA resulting in

evasion of huge amount of customs duty. Therefore, the above-mentioned

nine Bills of Entry were taken up for further verification.

2.3 Intelligence suggested that the appellant had wrongiy availed the

benefit of the preferential rate of duty, therefore the above mentioned Bills

of Entry were taken up for further verification. During the investigation a

letter F. No. 4561241 l2O2l-CUS. V dated 23.04.2021 received from

Ministry of Finance, Department of Revenue, CBIC, New Delhi regarding

the verification of Country of Origin Certificatcs under AIFTA Preferential

Certificates whereby they informed as "/n lhis regard, it is to inform that the

Ministry of International Trade and Industry, Malaysio uide its email dated

ad( 5.03.2021 ha.s informed that they haue neuer receiued a COO applbation

Artfransi International SDN BHD."

Further, vide email dated 18.O5.2O2I received from the Principal

istant Director, Trade and Industry Co-operation Section, Trade and

Industry Support Division, Ministry

5of2l

of International Trade and Industry,
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Malaysia (MITI) it was informed that they neve:: received any COO

application from suppliers mentioned in their email dated 18.05.2021

Including M/s Maly Matcl Industry SDN BHD via their ePCO system.

Therefore, COO submitted issued in the name of M/s Maly Matel Industry

SDN BHD may be considered as non-authentic.

2.5 As the issr.ring authontics had confirmed that they never received a

Country of Origin application from M/s Artfransi In -ernational SDN BHD

and M/s Maly Matei Industry SDN BHD, therefore, Lt appears that COOs

submitted by the appellant to avail the benefit r:f Sr. No. 967 (ll of

Notification No. 046/2011 dated 01.06.2011 are non-iruthentic.

2.6 Thereforc, Show Cause Noticc No. F. No. S/15-50/Enq. Royal/

SIIB-C/ CHM / 21-22 dated 31 .O1.2O23 was issued to the appellant for

wrongly availed the bcncfits of concessional rate of customs duty by

misusing the fake COO certificates and therefore, the goods are liable for

confiscation under Section I I I (m) and I I 1(0) of the Customs Act, 1962. It
the Show Cause Notice it is further alleged that the duty has been paid on

07o preferential rate of duty however, the effective rate of dut5r woutd be @

7.5o/o BCD and demanded the differential duty of Rs. 23,16,653/- and has

further proposed penalty under Section 114A and 1l4AA of the Customs

Act, 1962.

2.6 The adjudicating authority, vide impugned order confiscatedthe

goods pertaining to ninc Bills of Entry valued at Rs 2,32 ,92, 1SS/-. However

he refrained from imposing the fine as goods al.e not available for

confiscation. []c confirmed thc differential duty of Rs 23,16,653/- under

Section 28(4\ of the Customs Act, 1962 along with interest under Section

28AA of the Customs Act, 1962. The adjudicating authorit5r also imposed

penalty of Rs 23,16,653/- under Section 1l4A and penalty of Rs

5,O0,O0O/- under Section I 14AA of the Customs Act, t962. .!

3. Being aggrieved with the impugnedorder, da-.ed 10.0g.2023, the

appellant have filed the present appeal and mainly con:ended that;

. Thc Department has caused a huge arrrount of delay in

invcstigating the present matter and issuing tht: Show Cause Notice

and therefore, on this ground alone the show cause notice should

\ not have been adjudicated. The Department received intimation
,\ that the Coo certificatcs in the present case was not genuine in
'/ April-May, 2021 and the Bills of Entry were: filed in January/

November, 2019, i.e, the Department after almost two years is
questioning the authenticity of a document that was frled in
January/November, 2Ol9 by the Appellant herein on the bonafide

. .,irii -;,.

i;i'm"i
'..
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belief that the same is genuine as the COOs were provided to him

by the foreign supplier. Further, even though the

intimationregarding the same was given by the Department in

April-May, 2Q2I, t}:e Show Cause Notice has been issued in

January, 2023, agatn there was a considerable amount of delay,

therefore on this ground alone the show cause notice should not

have been adjudicated and the Ld. Itcspondent has erred in passing

the impugned order.

The Appellant submits that the COO Certificates are very much

authentic and the details provided therein are true and correct. As

per the knowledge of the Appellant the certificates have been

supplied by the exporter/ foreign supplier to the Appellant after

duly applying to the concerned authorities and in terms of

prescribed format as given under Notifrcation No. 189/2009-Cus.

(N.T.) dated 31.12.2OO9. The department without citing any

corroborative document or evidence, has allegediy considered that

the authentic COO certilicates are not genuine. In Appellant's

respectful submission, if the departmcnt. does not accept the

authenticity of any document/ certificate, it needs to provide some

corroborative evidence which in the instant case is not available.

Further the COO Certificates are provided by the foreign supplier

which are arranged after duly applying before the concerned

authority and no role is played by the importer in procuring the

said certificate. The importer under the bona fide belief imports

goods from preferential countries in order to avail concessional rate

of duty and if in any manner, the said concessional rate of duty is

not availed by the importer, the very csscncc of preferential import

is lost. In the facts and circumstances of the case, even if the COO

Certificates were allegedly found to be false and unauthentic, the

malalide of the same cannot be attributed to the

Appellant/Importer. It is the foreign suppliers in Malaysia who were

requir€d to provide genuine COO Certificates. The

Appellant/Importer has merely under bona fide, trusted its supplier

and thus, there can be no misdeclaration by the Appellant.

There is no mechanism prescribed for the Importing Company i.e.

Appellant herein to check the authenticity of the COO certificate

provided by the exporting company beforeimport. The same can

only be done by the CBIC If a rcquest for verification is made by the

concerned Commissioner of the port/lCD. l-lcnce, under bonafide

the Appellant has accepted the COO Certificates by the foreign

supplier and submitted the same to clalm the benefit of the
s

fi - sl 4s-s3l cusl tMN 12023-24
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exemption notification, therefore the re-assessment of dug @T.S%

BCD shoulcl bc sr:t aside. It is also pertinent to note that said

objection was ncver raised when the goods u,ere cleared for home

consumption. Therefore, the doubt regarding authenticity of

certificate is only based on assumptions that since thb nature of

imported commodity is prone to evasion of duty, the Appellant must

have also evaded duty by providing unauthentic COO certificates

without any logical and reasonable conclusion.

Because during examination before allowing crovisional release of

the consignment under Section l8 of the customs Act, 1962, the

consignments wcre found to be as per declaration in value,

classification, quantity and dcscription and no discrepancy was

found by the department which clearly shows, bona fide intent for

lawful import by the Appellant. The Appellant liled Bs/E in terms of

Section 46 of the Customs Act, 1962 along with Invoice, packing list

and Bill of Lading after self-assessing the dutl.under Section 17(1)

of the Customs Act, 1962. All the details provi<led in the Bs/E were

correct and matched with the import documetrts. Also the country

of origin have becn correctly mentioned as Malaysia which can be

seen by the COO certificates. The certificates vrere authentic as the

same has been provided by the supplier after duly applying and

procuring from thc conccrned government authorities and

therefore, the declaration under Section 46 rs true and correct.

Section 46 ofthe Act is reproduced hereinbelow for perusal:

ft) fhe importer while presenting a bill of en|rA shall [* *make

and subscibe to a declaration o.s to the truth of the contents of

such bill of entry and sholl, in support of such declaration,

produce to the proper officer the inuoice, if a4t, fand such other

documents relating to the imported goods as t'oA be prescibedl

((4A) 'I'he importer tuho prese-nts a bill of entryr shall ensure the

foLLoutin.q, namelq:

(a) the accurct(:t) und cornpLeteness o/ the nformation giuen

therein;

(b) the authenticity and ualidity of any document supporting it;

anrl

(c) compliance uith.the restrbtion or prohibitiott, if ang, relating

to the goods under thLs Act or under any other. law for the time

being in force.l
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Sub-section (4) enumerates that the importer shall make true

declaration under the bill of entry and support it with the invoice

and other import documents. In thc prescnt case, thc Appellant has

correctly iilled Bs/E on the basis of details provided in the import

documents. There is no allegation of misdeclaration or

undervaluation in the consignments and the allegation of fabricated

COO certificates is only based on unreasonable doubt which cannot

form a ground for imposition of penalry. Therefore, the Appellant

has complied with the requirements laid down under Section 46(4)

of the Customs Act, 1962 and, the details provided to the

department were true and correct.

Further, Sub-section (4A) puts burden on the importer that the

documents provided to the department whilc filing of bill of entry

shall be accurate and authentic and shall be supported with valid

documents. In this respect, Appellant submits that the Appellant

has ensured that the details provided while filing the Bills of Entry

were correct and genuine. The country of origin has been correctly

mentioned as Malaysia which can be seen by the COO certificates.

The certificates are authentic as the same has been provided by the

foreign supplier after duly applyrng and procuring from the

concerned government authorities. It is pertinent to acknowledge

that if the consignment is legitimately imported from Malaysia and

also acknowledged by the departmcnt during examination, then

where is the question of providing unauthentic Country of Origin

Certificates is, when the goods are actually imported from Malaysia.

The act of Appellant does not show any contumacious conduct in

order to evade duty and therefore, the allegation levelled in the

impugned order is unreasoned, illogical and irrationa-I.

The Appellant has filed the Bs/E correctly and declared the

quantity, description and value of the goods on the basis of the

Invoice/packing list given by the foreign supplier. Even the goods

were found to be as per declaration by the proper officer and hence

were cleared for home consumption. 'lherefore, it is clear that there

was no culpable mind related to thc import as also acknowledged in

the impugned order. Hence, the demand of differential duty of

Rs.23,16,653/ is unsustainable under thc facts and circumstances

of the case as well as law.

The COO certificates were provided by the foreign supplier which

were duly applied and allowed by the concerned authorities.

However, if there was any discrepancy in the certificates, that

f some technical fault made by the

lr

ird

,l
!
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supplier and the Appellant cannot be held liable for the same as the

importer has no role in procuring the COO certificate and it is also

not the casc of the Department that the App,:llant had forged and

fabricated thc COO ccrtificate therefore, h:lding the Appellant

responsible for the same is unsustainable arLd no malafide intent

can be attributed to the Appellant to evadr: customs duty. The

Appellant in this regard relies on the judgment of Hon'ble CESTAT

in the matter of SCORPIAN INTEII.NATIONAL Versus

coMMrssroNER oF cUS., C. EX. & S.T., INDORE 2Ot7 (3571

E.L.T. 1093 (Tri. Del.)

Without admitting, even if the COO certificates had some technical

error, without any mala fide intent, the same ,tannot be considered

as a ground for improper importation for confiscation under Section

1 1 1(m) & (o) of the Customs Act, 1962. The department has not

provided any document to show connivanc,3 or involvement of

Appellant for the alleged evasion and it is alsrr not the case of the

Dcpartmen I that thc Appellant has knorvingly submitted a

false/ fabricatcd COO ccrtificate. Therefore, if the COO certificates

were found to be inadequate, that is merely a lona fide mistake on

the part of the foreign supplier and cannot con.tribute to application

of Section I I 1(m) & (0) for confiscation of goo,ls and imposition of

penalty on thc Appellant who had no role in obtaining the COO

Certificate. In this regard Appellant relies, on the following

judgments:

(i) COMMISSIONER OF CUSTOMS (PORT', KOLKATA Versus

CHIRAG CORPORATION 2020 (3741 E.L.'t'. 444 (Tri. -Kolkata)

(ii) NORIIIERN PLASTIC LTD. Versus COLLECTOR OF

cus'roMs & CENTRAL EXCTSE 1998 (101) E.L.T. 549 (S.C.)

(iii) SPL '|ECr{NOI.OGIES PVT. LTD. Versus pR. COMMR. OF

cus. (PREVENTTVE), NCH, NEW DELHI 2019 (368) E.L.T.

756 (Tri. -Del.)

In the present facts and circumstances of the case, correct

particulars werc declared by Appellant while fit.ng of the impugned

Bs/ E and hence the goods were cleared for .eome consumption.

Therefore, when the goods are not improperly imported, the

confiscation of the same cannot be done.

Sincc thcrc is no malafide intent then imposition of fine and penalty

is unsustainable. Reliance is placed on C)OMMR. OF CUS.

(IMPORT), JNCH, NHAVA SHEVA Versus AMzu,t CORP. LTD. 2016

(333) E.L.T. 340
+>
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a The adjudicating authority has failed to appreciate that the

eistence of willful intent is an essential ingredient for the purpose

of imposition under Section 1 14A of the Customs Act,

1962.Therefore, imposition of penalty to the tune of

Rs.23,16,653/u/s I l4A of the Customs Act, 1962 is unsustainable

and deserves to be set aside. The appellant relied upon the

judgment of the Hon'ble Supreme Court in the case of.CCE, Raipur

vs. Uniworth Textiles Limited Supra, wherein it has been

categorically held that mere non-payment of duty is not suf{icient to

prove that such non-pa5rment was on account of suppression of fact

or willful misstatement. The term 'suppression of fact' and 'willful

misstatement' invokes a degree of intent. The act must be

deliberate. In taxation, it can have only one meaning that the

correct information was not disclosed deliberately to escepe from

payment of duty. Where facts are known to both the parties the

omission by one to do what he might have done and not that he

must have done, does not render its suppression.

Therefore, without admitting, even if the COO certificates had some

technical error, without any mala fide intent, the same cannot be

considered as a ground for imposition of fine under Section I 14A of

the Customs Act, 1962 as no willful malahde can be attributed to

the Appellant.

As far as the imposition of penalty under Section 114AA of the

Customs Act, L962 is concerned, Section 114AA of the Act ibid

provides that if a person knowingly or intentionally makes, signs or

uses, or causes to be made, signed or used, any declaration,

statement or document which is false or incorrect in any material

particular, in the transaction of any business for the purposes of

this Act, shall be liable to a penalty not exceeding five times the

value of goods. For the above section, the pre-requisite for

imposition of penalty is wilful misstatement or knowledge or mala

fide intention which can only be gathered by the circumstances and

in the present case, it is evident that the mala fide intention is

absent on the part of the Appellant. Therefore, Ld. Respondent has

erred by imposing penalty to the tune of Rs.5,00,000/-on the

Appellant under Section 114AA, when the essential ingredient of

knowledge and connivance . is absent, the imposition of penalty

under Section 114AA is unwarranted and unlawful as the Appellant

did not knowingly orintentionally make or sign or use any

declaration, statement of document which is false and incorrect in

material partlcular. Further, the Appellant also did not cause

a

?I!,e,t

,+

$
I
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anybody else to make or sign or use any declaration statement or

documcnt which is false or incorrect in anlr material particular.

Reliance is placed on the judgment of Hon'bl: CESTAT, New Delhi

in the matter of BOSCH CHASSIS ESYSTEMS INDIA LTD. VERSUS

coMMR. OF cUS., NEW DELHr (rCD TKD) 2O1s (325) E.L.r. 372

(TRr. DEL.).

4. Shri Chandan Kumar Jain, Advocate, appeared fot. personal hearing on

11.06.2025. He reiterated the submission made at th€ time of filing appeai.

During personal hearing the appellant submitted that:

! Thc demand has bcen made in rcspect of 9 bill; of entry filed by the

Appcllant b<,twccn 09.O1.2019 and 05. li.2Ol9 and the Show Cause

Nol ice was issucd on 31 .O1 .2023 'invoking extended period of

limitation alJeging that the Appellant has wrongly availed the benefits

ol concessional rate of customs duty by misrrsing the fake COO

certificates.To understand the allegation at hard it is pertinent to

understand thc process of issuance of CO() certificate by the

exporting cornpany which is as under:

a. 'l'o claim bencfit of prefcrential rate of BCD on import of goods, the

importer in India contacts the exporter/ foreign supplier of the

country mcntioned undcr the list of preferential countries as

spccified ficd undcr rclevant notification, and accordingly, places

their ordcr for intendcd purchase. ln this r:ase, the Appellant

contacted tht: supplier in Malaysia for import of "SS Cold Rolled Coil/
Circles" for availing preferential rate of duty as per Notification No.

4612011-Cus dated 01.06.2011 amended Ly Sr. No. 96Z(t)

Notification No. 8212018-Cus dated 31.12.2018, for NIL BCD instead

of 7 .5%o BCD a1 effective rate.

b. As per the said notification, it is pertinent to provide a Country of
Origin certifical.e as prescribed under Customs T.ariff (Determination

of Origin of Coods under thc Preferential Trade Agreement between

the Govcrnmcnts of Member States of the Asso<:iation of Southeast

Asian Nations (ASEAN) and the Republic of tndia) Rules, 2009

notified vide Notification No. 189/2009-Cr:s. (N.T.), dated

31.12.2OO9, to ascertain proof of the origin of the goods.

c. Upon such order, the supplier applied t,r the Ministry of
International rrade and Industry of Malaysia in . prescribed format
and upon verification and approval, the MinistrT has provided the

COO Certificate, which was then provided to the Appellant along with

Page 12 of 21
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invoice and packing list. It is important to note that no role

whatsoever is played by the Appellant in India in order to get the

COO certificate. The concerned parties are the Ministry of

International Trade and Industry of Malaysia and the foreign

supplier and the Appellant accepted the COO certificate under bona

fide belief of its authenticity, as concessional rate of duty is

dependent on Coo.

d. The goods were received by the Appellant in India and the

Appellant frled bills of entry along with the COO Certificates claiming

preferential rate of duty. There is no mechanism prescribed for the

Importing Company i.e. Appellant herein to check the authenticity of

the COO certificate provided by the exporting company before or at

the timeof import. The same can only be done by the CBIC if
arequest for verification is made by the concerned Commissioner of

the port/ ICD upon any doubt regarding authenticity of the

certifrcate. Since, Customs Authorities at the Port of Clearance had

neither any doubt about the authenticity of certificate nor any

available mechanism to verify such COO, consignment was cleared

with notification benelit of concessional rate of duty.

e. In this case, allegedly a letter dated 23.O4.202 1 was received from

the Finance Department, Ministry of Revenue, CBIC, New Delhi

regarding the verification of COO certihcates and another email

dated 18.05.202 1 was received from MITI informing that they never

received any COO application from suppliers mentioned in their

email dated 18.05.202 I inciuding M/s MaIy Matel Industry SDN

BHD via their ePCO system. This communication has come at a

belated stage after clearance of the goods, which shows that even the

customs olficers at the ICD did not have any mechanism to check

the authenticity of the COO certificates at the time of import.

Therefore, to place this responsibility on the Appellant, who has

acted under bona fide belief, is highly unjustified.

f. The importer under the bona fide belief imports goods from

preferential countries in order to avail concessional rate of duty and

if in any manner, the said concessional rate of duty is not availed by

the importer, the very essence of preferential import is lost and thus,

in a case where there is any doubt regarding authenticity of the

certificate, the Appellant would not have purchased the goods from

,*:

{

I
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) The mechanism discussed hereinabove clearly shows that the

Appellant has no role in issuance of COO certifrcates. Further, the

whole purpose of import from ASEAN courrtry is to claim the

preferential rate of BCD and if in any mannet' the Appellant is not

able to claim the said exemption, the Appellant would not carry out

import from such supplier.

D In the present case, therc is no allegation that the Appellant was

privy to thc issuancc of allegedly fake COO certiflcates and therefore,

in absence of any wilful misstatement or suppression offacts, the

duty demand under Section 28$l of the Customs Act, 1962 cannot

sustain and the duty demand, if any, can otrly be under Section

28(1) of the Customs Act, 1962.

> In terms of Section 28(1) of the Customs Act, 1962, the show cause

notice can be issued within a period of two years from the relevant

date. It is submitted that the Bills of Entr3 were filed between

09.01.2019 and 05.1 1.2019 after which the goods were duly cleared

for home consumption, being the relevant date in the present case.

However, the Show Cause Notice was issued on 3i.O1.2023 after 4

years and therefore, the demand is barred by linritation.

) It is submitted that when the SCN is barred by limitation, the

demand of differential duty in consequential impugned order cannot

sustain and thus, the demand of customs duty amounting to

Rs.23,16,653/- needs to be set aside.

D Further, there is no evidence to show any mala l'rde or connivance by

the Appellant with the foreign supplier and the :ntire allegation that

the Appellant was aware of the fake and false COO certificate is

merely based on assumption. Thus, in absence of the pre-requisite

ingredient of knowledge and collusion for penal :rction, the penalty of

Rs. 23,16,653/ under Section 114A of the Customs Act, 1962 and

penalty of Rs. 5,00,000/- under Section I 14AA of the Cqstoms Act,

1962 also need to be dropped.

D Reliance is being placed on caseg passed by Hon,ble Commissioner

(Appeals), Noida on similar issues in (1) Order-in-Appeal No. NOI-

CUSTM-OO0-APP-86&,87-24-25 dated 06.06.2024 in the matter of

Choice Cargo Agencies V. Assistant Commiss ioner, (2) Order-in-

Appeal No. NOI-CUSTM-OOO-APP- 34g-23-24 dated 03. 1 1.2023 in the

matter of M/s S.S. Ovcrseas V. Additional Co:nmissioner and (3)

Order-in-Appeal No. NOI-EXCUS-OOO-APp-336-24-25 dated

06.02.2025 in the mattcr of M/s Shiv Enterp,rises V Additional

have beenCommissioner. In the said ca Hon'ble AtLthorities

,.

f,
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pleased to set aside the imposition of penalty on the observation that

there was no mala fide or deliberate misstatement by the Appellant.

5. I have gone through the appeal memorandum frled by the appellant,

the impugned order and documents on record. The issue to be decided in

present appeal is whether the impugned order passed by the adjudicating

authority demanding differential Customs Duty of Rs 23,16,653/, under

Section 28$l of the Customs Act, 1962, along with interest under Section

28AA of the Customs Act, 1962 and penalty of Rs 23,16,653/- under

Section 114A and penalty of Rs 5,00,OOO/- under Section 114AA of the

Customs Act, 1962, in the facts and circumstances of the case, is legal and

proper or otherwise.

5. 1 It has been observed that the appellant, in the course of their

business operations, imported Cold Rolled Stainless Steel Coil Grade J3

(Grade 2OO) from foreign suppliers, namely M/s Artfransi International

SDN BHD and M/s MaJy Matel Industry SDN BHD, both based in

Malaysia. These imports were declared under nine Bills of Entry, hled

through their customs brokers M/s R R Logistics and M/s Rishi Kiran

Logistics, under Customs Tariff Heading (CTHI 72209090. The appellant

declared a NIL rate of Basic Customs Duty (BCD) on all nine Bills of Entry,

instead of applying the applicable effective rate of 7.5% BCD, as

determined under the assessment provisions of Section 17 of the Customs

Act, 1962. This concession was claimed under the provisions of Exemption

Notilication No.46l2Oll-Cus dated 01.06.2011, as amended by Sr. No.

967(Il of Notification No.82/2018-Cus dated 31.12.2018, citing

preferential treatment under the ASEAN-lndia Free Trade Agreement

(AI ffA) and relying on Country of Origin (COO) Certificates purportedly

issued by the Ministry of International Trade and Industry (MITI),

Malaysia. However, based on intelligence inputs suggesting possible
atd

suse of preferential duty benefits, the aforementioned Bills of Entry were

!,
iected for detailed scrutiny. During the course of investigation, a

mmunication bearing F. No. 456/241 l2O2I-CUS. V dated 23.O4.2021

as received from the Ministry of Finance, Department of Revenue, CBIC,
i? I

New Delhi. This letter concerned the verification of COO Certificates under

AIF*IA. It was informed therein that:

. As per an email dated 25.03.202 1 from the Ministry of International

Trade and Industry, Malaysia, no application for issuance of COO was ever

received from M/s Artfransi International SDN BHD.

. Further, an email dated 18.05.2021 from the Principal Assistant

Director, Trade and Industry Co-operation Section, Trade and Industry

support Division, MITI, Malaysia, stated that no COO application had

t t

Page 15 of 21
\L_

s I 49-s3 / CUs I tMN I 2023-24



been received via their e[)CO system from the suppliers iisted in the

referenced communication, including M/s Maly Matel Industry SDN BHD.

In light of the above, the COO Certificates submitterl in the name of M/s

Maly Matcl Industry SDN BI'lD and M/s Artfransi Int ernational SDN BHD

are considered non-authentic, and the appellant's <:laim for preferential

duty under AIFTA is prima facie found to be irregular.

5.2 Accordingly, the Country of Origin (COO) Certificates submitted by

the appellant, which formed the basis for availing the exemption from

payment of Basic Customs Duty under the preferential tariff provisions of

the ASEAN-lndia Free Trade Agreement (AIFTA), were found to be non-

genuine. The verification conducted by the competent authority in

Malaysia namely, the Ministry of International Trade and Industry (MITI)

confirmed that no COO applications had been received from the stated

exporters through their official ePCO system. 'I'herefore, the COO

Certificates relied upon by the appellant lack authenticity and do not meet

the requirements prescribed under the relevant crtstoms notifications

governing preferential tariff claims. In view of the urbove, the benefit of

exemption from customs duty under the preferentia tariff regime is not

admissible to the appellant. Consequently, the adjudicating authority has

rightly denied the exemption claimed by the appellatlt and has correctly

determined the demand for recovery of differentied duty, along with

applicable interest under the provisions of the Custolns Act, 1962. ln rny

considercd opinion, the findings of the adjudicating authority are in

accordance with law, and the demand confirmed therein, along with

interest, is legally sustainable and liable to be upheld.

5.3 It is observed that the appellant during personal hearing has relied

upon the following orders:

(2) Order-in-Appeal No. NOI-CUSTM-OO0-APP-349-23-! 4 dated 03. | 1.2023

in the matter of M/s S.S. Ovcrseas V. Additional Commissioner and

(3) Order-in-Appeal No. NOI-EXCUS-000-APP-336-24-25 dated 06.O2.2025

in the matter of M/s Shiv Enterprises V. Additional Conrmissioner

(1) Order-in-Appeal No.

06.06.2024 in the matter

Commissioner,

I have carefully examined

in support of their case. U

thc respective authorities

NOI-CUSTM-0O0-APP-8()&87 -24-25 dated

of Choice Cargo Age rcies V. Assistant '.

the orders cited and submit:ed by the appellant

pon perusal, it is noted that in all such cases,

havc emand fr>r differential duty,

i
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having found that the conditions for availing exemption under the

preferential tariff arrangements were not fulhlled due to the non-authentic

nature of the submitted Country of Origin Certificates. In light of these

precedents and considering the facts and findings specific to the present

case, I find no reason to deviate from the decisions submitted by the

appellant. Therefore, the demand of differential duty along with applicable

interest, as confirmed by the adjudicating authority in the impugned

order, is found to be legally correct and is accordingly upheld.

5.4 I have carefully perused the Order-in-Appeal No. NOI-CUSTM-000-

APP-349-23-24 dated 03.11.2023 in the case of M/s S.S. Ouerseas us.

Additional Commissioner, as submitted by the appellant during the course

of the personal hearing. Upon examination, I find that the facts and

circumstances of the cited case are identical to those of the present matter.

In the said decision, the appellate authority upheld the demand for

differential duty along with applicable interest; however, the penalties

imposed under Sections 1144' and 114AA of the Customs Act, 1962 were

set aside. The relevant paragraphs of the said decision are reproduced

below for reference:

"8.2 I jlnd that since the CBIC has confirmed that the COO Certtficate in

respect of the subject consignment is not authentic, hou.teuer, there b no

allegation of misuse of exemption on the part of the appellant or the

ouersea.s supplier of goods. Howeuer, the appellant is not abLe to proue

the genuineness o/ the COO Certificate in question. Therefore, the

exemption of preferential tanff rate, claimed by the appellant on the

ba.sb of such a COO Certificate, has been correctly denied to the

appellant consequentially confirmation of demand of differential duty

with interest in the impugned order is liable to be upheld.

1 Regarding the imposition of Penalties under Section 1 1 4A and

14AA, I find that the od-judicctting authority has imposed penalties

under each of the sections by holding that uhen the importer has

submitted false infonnation in the form of inualid certifbate of COO to

euade payment of Custom.s Duty, it clearly establishes the ingredients

of mens-rea. She has further said that it is a well settled law that in

case of tox stahtte, uaious penal prouisions are in the nature of ciuil

obtigations and do not require anA mens-rea or wilful intentton until

and unless the releuant proubions proutdes for the same.

\
l\

I

9.2. Regarding the plea of the appellan

imposable under Section 1 14A, m11 firulings

*t,
t regarding penaltg is not

are as under:
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9.2. 1 Section 1 1 4A of the Customs Act 1962 reads as under

"Section 114A : Penalfu for short-leug or non-leuy of dutg in certain

cases - Where the dutg has not been leuied or hos been short-

leuied or the interest has not been charged or paid or ha.s been

part paid or the dutg or interest has been erroneouslg refunded by

reo.son of collusion or ang wilful mi.s-statement c,r suppression of

facts, the person who is liable to paA the dutg o. interest, a.s the

ca^se moA be, as determined under sub-section (8) of section 28

shaLl aLso be liable to paV a penaltg equal to the duty or interest

so determined."

9.2.2 From the statute it Ls euident that the exi,stence of a willful intent

is an essential ingredient for the purposes of imposition of penalty

under Section 114A of the Customs Act. The Hon'ble Supreme Court in

the case of CCE, Raipur us. Uniuorth Textiles Limited supra has

categoricallg held that mere non-paAment of dufu i,s not suffici.ent to

proue that such non-pagment u)as on account of suopression of fact or

tuillful mbstatement. The term 'suppression of fact' and 'willfut

misstatement' inuokes a degree of intent. The act mttst be deliberate. In

taxation, it can haue onlg one meaning that the correct inform.ation uas

not dLsclosed deliberatelg to escape from paAment o-f dutg. Where facts

are knoutn to both the parties the omi.ssion bg one to do what he might

haue done and not that he must haue done, ct.oes not render it

suppressian.

9.2.3 In another judgment, the Hon'ble Supreme Court in the case of

htshpam Phormaceuticals Compang us. CCE 2O02-TIOL2S5-CX-SC

held as follows:

"Where facts are knou-n to both the parties, the onission bg one to

do uthat he might haue done and not that he must haue done does

not constifitte suppressian of fact".

'SECTION 1144A. Penalty for use of fal.se and in:orrect material.

If a person knotuingly or intentionallg makes, srgns or uses, or

cc.uses to be made, signed or used, ang declaratittn, statement or

document ulhirh is false or incorrect in ang materlal partbular, in

the transaction of anA business for the purposes <tf this Act, shau

be liable to a penaltA not exceeding ftue times the t alue of good.s:',
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A cursory reading of the proubion itself makes it abundantly clear that
penaltg cqn be imposed under the said section if a person knouingly or

intentionally makes or signs documents uthich he/ she belieues to be

fabe or incorrect. Further, there b no allegation whaLsoeuer that the

Appellant ha.s submitted. any false or fabicated" documents and

therefore in absence of any such allegatton, no question of imposition of
penalty under Section 114AA of the Custom-s Act arises. Hence, lookingl

into the focts and circumstances of the ca.se, It ttppears that penattA

under Sectton 114AA of the Custom.s Act b not appLicabLe in the present

ce,se a.s the Appeltant di.d. not knowingLg or intentionally make or sign or

use anV declaration, statement or document u_thich i,s false or inarrect

in ang material particulan Further, the Appellant also did. not cause

angbody else to make or sign or use anA rieclaration, statement or

document uhich is false or Incorrect in any material particuLar.

9.3.2 I relg upon the judgment of The Hon'ble Andhra pradesh High

Court in the cqse of Commi.ssioner of Cus., Vi,sakhapatnam Vs. M/ s. Jat

Balaji Industries Ltd. reported in 2018 (36i) E.L.f . 429 (A.p.) uthich ho,s

clearly held that Section 114AA unuld not get attracted as ,'sine qua

non for inuoking the said proui.sion b that it must be establbhed that a

person knowingly or intentionally makes, sryrns or uses, or causes to be

ma-de, signed or used, ang declaration, statement or document, which

b fal.se or incorrect in any mateial particular, in the transaction of ang

business for the purposes of the Act.' In thi.s, reqard, it b useful to rekr
to a decision of the Mumbai Bench of the Tribunal in the case of M/s.

Sam.eer Santosh Kumqr Jaiswal Vs. Commr. of Cus. (lmportJl), Mumbai

reported in 2O18 (362) D.L.f. 348 gn Mum.) ulherein, it hc.s been inter

alia heW that "... from the reading of the aboue Section 114AA, it i-s

obserued that if the person knowingly mokes the false declaration or

sigls anA such document then onlA he will be liable to penaltA under

Section 114AA."

9.4 I abo obserue that it is not the case of the department that the

consignm.ent in question Luas not imported from Malaysiq or that the

Certificate presented bg the appellant before the Customs

thoity was either forged or fabicated bg the appellant in order to

CUade pagment of Customs duty by wag of auoiling exemption as there

is no such finding in the Impugned order.

9.5. In uiew of the aboue and in absence of ang allegation of any mis-

declaration or euen knowledge that COO Certificate is not authentic or

mens rea or contumacious conduct. on the part of the appellant, I jlnd

'1"\
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that the appellant is not liable to penaltg under Section 114A and/ or

1 14AA of the Customs Act, 1962.

5. 5 It is observed that the Country of Origin (COO) Certificates

submitted by the appcllant, which formed the basis for availing the

excmption from paymcnt of Basic Customs Duty under the preferential

tariff provisions of the ASEAN-India Free Trade Agreement (AIFTA), were

found to be non-genuine. There is no allegation or eiridence of misuse of

exemption, fraud, or willful misstatement by the app,:llant. The appellant

has failed to establish the authenticity of the COO, and therefore, the

denial of the preferential tariff benefit and the consequent confirmation of

differential duty with interest is justified and liable to be upheld and are

upheld. However, with respect to the imposition of penalties under

Sections t l4A and 1 l4AA of the Customs Act, 7962,1 referring the above

referred decision and the decisions relied upon in the said decision, find

that the esscntial ingredients for invoking these provi,sions such as willful

misstatement, suppression of facts, or intentional submission of false

documents are absent in the present case. There is no finding that the

COO was forged, fabricated, or knowingly submitted as false by the

appellant. In the absence of mens rea or contum:tcious conduct, the

imposition of penalties under Sections 1 14A and I 14AA is not legally

sustainable.

5.6 In view of the above, the impugned order confirming the demand of

differential dut5r along with interest is upheld. Hor.rrever, the penalties

imposed under Sections 1 14A and I l4AA ofthe Custorns Act, 1962 are set

aside.

6. The appeal filed by the appellant is disposed of in above terms.

}
\

pta)
Corr.missioner (Appeals)

Customs, Ahmedabad.
ATTESTED

fl Re stered Post A. D

To,

fltltrr+ qr,,pRERtHlErlDFrtr

F N os s / 4 e -e3 / c u s / J M NIL{iqBdt?*; xffii. ffiir;p"t.a - rc.o6.2o2s

frt
1 M/s Royal Steel Trading,

8-62, W azirpur Industrial Area,
North West, Delhi I 10052,
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2. M/s C J Legal, 140, 1"1 Floor
Jasola Vihar, New Delhi 1 10025.

Copy tg:

Sz'The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs House,

Pipavav.
4. Guard File.

3:t J.

,
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