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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision

| Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of

Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Pafaf@awafRasme/order relating to :

()

A ETHIATAT AT IGHTS .

(@)

any goods imported on baggage.

)

YRAHHTATABRAT G B ATETH ATGITATA BT HRAH S A BT e eIT A {3 AR U HTAUTI qT=ed
WYTARS AR e U AT AR AT IR AT W R TR S AT TUATES AT i fraares
L

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(m

Hrargerafifan, 1962 Fywmax FuEEHHTTAEE TR de aRehaTIS SaTa

(c)

Payment of drawback as prn#r_iaéa_in (ﬁ'hgﬁter X of Customs Act, 1962 and the rules made
thereunder.

qATefoT

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompaniec by :

mﬁt‘?ﬂm.m?om.s It 1 pataRuiRafrremereaania! 4
RS ECALE IR EEE IR B R E AR D[ D T TR TR 151 T4

4 copies of this 6rdér___b;a}igg_ Court Fee Stamp of paise fifty onlr in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(9

WAZGITA S HATATHIYHAHIGR@ 4 Wiodi qfee!

(b)

(M)

4_L‘;)}‘)i(_‘5 of the Order r-in-Original, i'ﬁ addition to relevant docume ats, if any

qASevsgsTdeT@t 4 wfaar

(©)

4 [()pl(.S ‘of the Apj Applu ation for Revision.

(L))

g:__l;f: HTAGAGTATHIA DB TUHTHTReDIHTUTTH, 1962 (TUTH)

IraReite, W, 23U selaiRRR e o ar . 200/
(YT ATS.1000/-(EICTHEHARATH
). SramfreTeY R.6 Bgrwfeyr.

) ARy TdFSuHSaare)
i, AIMTTgTeTe, AT S @ RIS RS T A E S A S T A A B R & Ti%.200/-
ARTfumarERfrs A e s ETds.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs. 200/ and if it is more than one lakh rupees. the fee is Rs.1000/-.

ﬂmf mmmmmmmammm
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In respect of cases other than these mentioned under item 2 above, any person aggneved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

L
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TR, S HTCTHaH, e RRURTTRYT, 38R | 2nd Floor, BahumaliBhavan,

d1,3eHCIdIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

drargreweififan, 1962 PIURT 129 T (6) B, AATCHATULTAN, 1962 BIURT 129
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demanded and pena!ly levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

mmmmmmma U WIREYY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(T

It RaHT AT b U N I [eh S U R g RIA A3 AT d U T ARG S B 1R
FHIAHATEE USRI e Il gUEWRe T,

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(9)

TSR AGGH BB G, AU 105 HGH-AR, 6 YrhaIchUde saarahe, dress
102 ETHAR, Fibaacsaaeie, suleR@rsma|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

FFISATUTAHDIURT 129 (T) SHAANUAUTUBIVB ARG EGTIRAADBAAGATH-  (B)
ABAEF R ie I gURAS g sage e feresdta : - yar

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s Royal Steel Trading, B-62, Wazirpur Industrial Area, North West,
Delhi — 110052 (hereinafter referred to as “the appzllant”) have filed the
present appeal in terms of Section 128 of the Customs Act, 1962 against
Order-In-Original (OIO) No. CUS/APR/INV/99/2023-Gr 4 dated
16.08.2023 (hereinafter referred to as “the impugned order”) issued by the
Additional Commissioner, Mundra Port, Mundra (hereinafter referred to as

“the adjudicating authority” ).

2. Briefly stated, facts of the case are that the Appellant in the course
of business imported "Cold Rolled Stainless Steel Coil Grade J3 (Grade
200)" from foreign supplicrs namely M /s Artfransi International SDN BHD,
Malaysia and M/s Maly Matel Industry SDN BHD, Malaysia vide nine Bills
of Entry filed through their custom broker M/s R R Legistics and M/s Rishi
Kiran Logistics under CTH 72209090. The Appellant filled all nine Bills of
Entry @ NIL BCD instead of effective rate @ 7.5% BCD under Section 17 of
the Customs Act, 1962, under Exemption Notification No. 046/2011-Cus
dated 01.06.2011 amended by Sr. No. 967(I) of Notification No. 82/2018-
Cus dated 31.12.2018 and claimed the exemption from payment of BCD
under ASEAN India Free Trade Agreement against Country-of-Origin
Certificates issued by the Ministry of International Trade and Industry of

Malaysia.

2.1 The certificates as prescribed under Customs Tariff (Determination
of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian
Nations (ASEAN) and the Republic of India) Rules, 2009 notified vide
Notification No. 189/2009-Cus. (N.T.), dated 31.12.2009 were submitted to
the department in order to claim prescribed exemption under Notification
No. 46/2011-Cus dated 01.06.2011 amended by Sr. No. 967(1) Notification
No. 82/2018-Cus dated 31.12.2018. Relevant portions of the notifications

are extracted below:

Notification Sr. No. Chapter, Description Rate (in

No/ Date Heading, percentage
Sub-Heading unless
and Tariff otherwise
Item specified)

46/2011-Cus | 955 72 All Goods 5.0

Dated | S

01.06.2011 Pz a‘:".f_.'_\i‘

-
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82/2018-Cus | 967 72 All Goods 0.0
Dated '
31.12.2018 l

The proper officer examined the goods wherein the consignments were
found to be as per declaration in value, classification, quantity and
description and no discrepancy was found in the consignments and

thereafter the goods were cleared for home consumption.

2.2 Intelligence gathered by the Officers of SIIB Section, Custom
Mundra indicated that certain importers were importing "Cold Rolled
Stainless Steel Coil Grade J3 (Grade 200)" classifying the same under CTH
7220 through ASEAN Countries especially Malaysia and violating the Rules
meant for Determination of Origin of Goods under the Preferential Trade
Agreement between the Government of ASEAN and Indian Rules, 2009 in
order to avail exemption from payment of Basic Custom Duty. Further,
Intelligence suggested that exporters in Malaysia are providing COO
Certificate to the Importers of "Cold Rolled Stainless Steel Coil Grade J3
(Grade 200)" mentioning Origin Criteria as either WO (Wholly Obtained)
goods or as the Regional Value Content (hereinafter referred to as 'RVC') to
be above 35% whereas the same were not actually qualifying the minimum
requirement of 35% value addition as per the Notification No. 189/2009-
Cus (N.T.) dated 31.12.2009. In view of the above mis-declarations by the
importers undue benefits on the basis of the preferential certificates of
origin were being availed which resulted into misuse of the FTA resulting in
evasion of huge amount of customs duty. Therefore, the above-mentioned

nine Bills of Entry were taken up for further verification.

2.3 Intelligence suggested that the appellant had wrongly availed the
benefit of the preferential rate of duty, therefore the above mentioned Bills
of Entry were taken up for further verification. During the investigation a
letter F. No. 456/241/2021-CUS. V dated 23.04.2021 received from
Ministry of Finance, Department of Revenue, CBIC, New Delhi regarding
the verification of Country of Origin Certificates under AIFTA Preferential
Certificates whereby they informed as "In this regard, it is to inform that the
Ministry of International Trade and Industry, Malaysia vide its email dated

5.03.2021 has informed that they have never received a COO application

Artfransi International SDN BHD."

Further, vide email dated 18.05.2021 received from the Principal

\#sistant Director, Trade and Industry Co-operation Section, Trade and

GIGLE

Industry Support Division, Ministry of International Trade and Industry,

4=
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Malaysia (MITI) it was informed that they neve- received any COO -
application from suppliers mentioned in their email dated 18.05.2021
Including M/s Maly Matel Industry SDN BHD vie their ePCO system.
Therefore, COO submitted issued in the name of M/s Maly Matel Industry
SDN BHD may be considered as non-authentic.

2.5 As the issuing authorities had confirmed that they never received a
Country of Origin application from M/s Artfransi Inzernational SDN BHD
and M/s Maly Matel Industry SDN BHD, therefore, it appears that COOs
submitted by the appellant to avail the benefit of Sr. No. 967(1) of
Notification No. 046/2011 dated 01.06.2011 are non-authentic.

2.6 Therefore, Show Cause Notice No. F. No. §/15-50/Enq. Royal/
SIB-C/ CHM/ 21-22 dated 31.01.2023 was issued to the appellant for
wrongly availed the benefits of concessional rate of customs duty by
misusing the fake COO certificates and therefore, ths goods are liable for
confiscation under Section 111(m) and 111(0) of the Customs Act, 1962. In
the Show Cause Notice it is further alleged that the duty has been paid on
0% preferential rate of duty however, the effective rate of duty would be @
7.5% BCD and demanded the differential duty of Rs. 23,16,653/- and has
further proposed penalty under Section 114A and 114AA of the Customs
Act, 1962,

2.6 The adjudicating authority, vide impugned order confiscatedthe
goods pertaining to ninc Bills of Entry valued at Rs 2,27,97,155/-. However
he refrained from imposing the fine as goods are not available for
confiscation. He confirmed the differential duty of Rs 23,16,653/- under
Section 28(4) of the Customs Act, 1962 along with interest under Section
28AA of the Customs Act, 1962. The adjudicating authority also imposed
penalty of Rs 23,16,653/- under Section 114A and penalty of Rs
5,00,000/- under Section 114AA of the Customs Act, 1962.

3. Being aggrieved with the impugnedorder, dated 10.08.2023, the

appellant have filed the present appeal and mainly con-ended that;

e The Department has caused a huge amount of delay in
investigating the present matter and issuing the Show Cause Notice

and therefore, on this ground alone the show cause notice should

S

>\ not have been adjudicated. The Department received intimation
\ " that the Coo certificates in the present case was not genuine in
*/ '/ April-May, 2021 and the Bills of Entry were filed in January/

November, 2019, i.e, the Department after almost two years is
questioning the authenticity of a document that was filed in

January/November, 2019 by the Appellant herein on the bonafide
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belief that the same is genuine as the COOs were provided to him
by the foreign supplier. Further, even though the
intimationregarding the same was given by the Department in
April-May, 2021, the Show Cause Notice has been issued in
January, 2023, again there was a considerable amount of delay,
therefore on this ground alone the show cause notice should not
have been adjudicated and the Ld. Respondent has erred in passing
the impugned order.

The Appellant submits that the COO Certificates are very much
authentic and the details provided therein are true and correct. As
per the knowledge of the Appellant the certificates have been
supplied by the exporter/ foreign supplier to the Appellant after
duly applying to the concerned authorities and in terms of
prescribed format as given under Notification No. 189/2009-Cus.
(N.T.) dated 31.12.2009. The department without citing any
corroborative document or evidence, has allegedly considered that
the authentic COO certificates are not genuine. In Appellant's
respectful submission, if the department does not accept the
authenticity of any document/ certificate, it needs to provide some
corroborative evidence which in the instant case is not available.
Further the COO Certificates are provided by the foreign supplier
which are arranged after duly applying before the concerned
authority and no role is played by the importer in procuring the
said certificate. The importer under the bona fide belief imports
goods from preferential countries in order to avail concessional rate
of duty and if in any manner, the said concessional rate of duty is
not availed by the importer, the very essence of preferential import
is lost. In the facts and circumstances of the case, even if the COO
Certificates were allegedly found to be false and unauthentic, the
malafide of the same cannot be attributed to the
Appellant/Importer. It is the foreign suppliers in Malaysia who were
required to provide genuine COO  Certificates. The

Appellant/Importer has merely under bona fide, trusted its supplier

" and thus, there can be no misdeclaration by the Appellant.

There is no mechanism prescribed for the Importing Company i.e.
Appellant herein to check the authenticity of the COO certificate
provided by the exporting company beforeimport. The same can
only be done by the CBIC If a request for verification is made by the
concerned Commissioner of the port/ICD. Hence, under bonafide
the Appellant has accepted the COO Certificates by the foreign

supplier and submitted the same to claim the benefit of the

"Jr_" __ 5/49-93/CUS/IMN/2023-24
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exemption notification, therefore the re-assessment of duty @7.5%
BCD should be set aside. It is also pertinent to note that said
objection was never raised when the goods were cleared for home
consumption. Therefore, the doubt regarding authenticity of
certificate is only based on assumptions that since the nature of
imported commodity is prone to evasion of duty, the Appellant must
have also evaded duty by providing unauthentic COO certificates
without any logical and reasonable conclusion.
Because during examination before allowing orovisional release of
the consignment under Section 18 of the customs Act, 1962, the
consignments were found to be as per declaration in value,
classification, quantity and description and no discrepancy was
found by the department which clearly shows bona fide intent for
lawful import by the Appellant. The Appellant filed Bs/E in terms of
Section 46 of the Customs Act, 1962 along with Invoice, packing list
and Bill of Lading after self-assessing the duty under Section 17(1)
of the Customs Act, 1962. All the details provided in the Bs/E were
correct and matched with the import documents. Also the country
of origin have been correctly mentioned as Malaysia which can be
seen by the COO certificates. The certificates were authentic as the
same has been provided by the supplier after duly applying and
procuring from the concerned government authorities and
therefore, the declaration under Section 46 is true and correct.
Section 46 of the Act is reproduced hereinbelow for perusal:
(4) The importer while presenting a bill of en'ry shall [* *make
and subscribe to a declaration as to the truth of the contents of
such bill of entry and shall, in support of such declaration,
produce to the proper officer the invoice, if any, fand such other

documents relating to the imported goods as may be prescribed]

((4A) The importer who presents a bill of entrv shall ensure the
Sfollowing, namely:
(a) the accuracy and completeness of the information given

therein;

(b) the authenticity and validity of any document Supporting it;

and

(c) compliance with the restriction or prohibition, if any, relating
to the goods under this Act or under any other law for the time

being in force.|

&2\ $/49-93/CUS/IMN/2023-24
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Sub-section (4) enumerates that the importer shall make true
declaration under the bill of entry and support it with the invoice
and other import documents. In the present case, the Appellant has
correctly filled Bs/E on the basis of details provided in the import
documents. There is no allegation of misdeclaration or
undervaluation in the consignments and the allegation of fabricated
COO certificates is only based on unreasonable doubt which cannot
form a ground for imposition of penalty. Therefore, the Appellant
has complied with the requirements laid down under Section 46(4)
of the Customs Act, 1962 and the details provided to the
department were true and correct.
Further, Sub-section (4A) puts burden on the importer that the
documents provided to the department while filing of bill of entry
shall be accurate and authentic and shall be supported with valid
documents. In this respect, Appellant submits that the Appellant
has ensured that the details provided while filing the Bills of Entry
were correct and genuine. The country of origin has been correctly
mentioned as Malaysia which can be seen by the COOQ certificates.
The certificates are authentic as the same has been provided by the
foreign supplier after duly applying and procuring from the
concerned government authorities. It is pertinent to acknowledge
that if the consignment is legitimately imported from Malaysia and
also acknowledged by the department during examination, then
where is the question of providing unauthentic Country of Origin
Certificates is, when the goods are actually imported from Malaysia.
The act of Appellant does not show any contumacious conduct in
order to evade duty and therefore, the allegation levelled in the
impugned order is unreasoned, illogical and irrational.
The Appellant has filed the Bs/E correctly and declared the
quantity, description and value of the goods on the basis of the
Invoice/packing list given by the foreign supplier. Even the goods
were found to be as per declaration by the proper officer and hence
were cleared for home consumption. Therefore, it is clear that there
was no culpable mind related to the import as also acknowledged in
the impugned order. Hence, the demand of differential duty of
Rs.23,16,653/ is unsustainable under the facts and circumstances
of the case as well as law.
The COO certificates were provided by the foreign supplier which
were duly applied and allowed by the concerned authorities.
However, if there was any discrepancy in the certificates, that
would be merely because of some technical fault made by the
! .\ﬂ
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supplier and the Appellant cannot be held liatle for the same as the
importer has no role in procuring the COO certificate and it is also
not the casc of the Department that the Appellant had forged and
fabricated the COO certificate therefore, holding the Appellant
responsible for the same is unsustainable arid no malafide intent
can be attributed to the Appellant to evade customs duty. The
Appellant in this regard relies on the judgment of Hon'ble CESTAT
in  the matter of SCORPIAN INTERNATIONAL Versus
COMMISSIONER OF CUS., C. EX. & S.T., INDORE 2017 (357)
E.L.T. 1093 (Tri. Del.)
Without admitting, even if the COO certificates had some technical
error, without any mala fide intent, the same cannot be considered
as a ground for improper importation for confiscation under Section
111(m) & (o) of the Customs Act, 1962. The department has not
provided any document to show connivancz or involvement of
Appellant for the alleged evasion and it is also not the case of the
Department that the Appellant has knowingly submitted a
false/fabricated COO certificate. Therefore, if the COO certificates
were found to be inadequate, that is merely a j>ona fide mistake on
the part of the foreign supplier and cannot contribute to application
of Section 111(m) & (0) for confiscation of goods and imposition of
penalty on the Appellant who had no role in obtaining the COO
Certificate. In this regard Appellant relies on the following
judgments:
(1) COMMISSIONER OF CUSTOMS (PORT, KOLKATA Versus
CHIRAG CORPORATION 2020 (374) E.L.T. 444 (Tri. -Kolkata)
(1) NORTHERN PLASTIC LTD. Versus COLLECTOR OF
CUSTOMS & CENTRAL EXCISE 1998 (101) E.L.T. 549 (S.C.)
(iiij  SPL TECHNOLOGIES PVT. LTD. Versus PR. COMMR. OF
CUS. (PREVENTIVE), NCH, NEW DELHI 2019 (368) E.L.T.
756 (Tri. -Del.)
In the present facts and circumstances of the case, correct
particulars were declared by Appellant while filng of the impugned
Bs/E and hence the goods were cleared for rome consumption.
Therefore, when the goods are not improperly imported, the
confiscation of the same cannot be done.
Since there is no malafide intent then imposition of fine and penalty
is unsustainable. Reliance is placed on COMMR. OF CUS.
(IMPORT), JNCH, NHAVA SHEVA Versus AMRIT CORP. LTD. 2016
(333) E.L.T. 340. ™

(lﬁ‘ J
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The adjudicating authority has failed to appreciate that the
existence of willful intent is an essential ingredient for the purpose
of imposition under Section 114A of the Customs Act,
1962.Therefore, imposition of penalty to the tune of
Rs.23,16,653/u/s 114A of the Customs Act, 1962 is unsustainable
and deserves to be set aside. The appellant relied upon the
judgment of the Hon'ble Supreme Court in the case of CCE, Raipur
vs. Uniworth Textiles Limited Supra, wherein it has been
categorically held that mere non-payment of duty is not sufficient to
prove that such non-payment was on account of suppression of fact
or willful misstatement. The term 'suppression of fact' and 'willful
misstatement’ invokes a degree of intent. The act must be
deliberate. In taxation, it can have only one meaning that the
correct information was not disclosed deliberately to escape from
payment of duty. Where facts are known to both the parties the
omission by one to do what he might have done and not that he
must have done, does not render its suppression.

Therefore, without admitting, even if the COO certificates had some
technical error, without any mala fide intent, the same cannot be
considered as a ground for imposition of fine under Section 114A of
the Customs Act, 1962 as no willful malafide can be attributed to
the Appellant.

As far as the imposition of penalty under Section 114AA of the
Customs Act, 1962 is concerned, Section 114AA of the Act ibid
provides that if a person knowingly or intentionally makes, signs or
uses, or causes to be made, signed or used, any declaration,
statement or document which is false or incorrect in any material
particular, in the transaction of any business for the purposes of
this Act, shall be liable to a penalty not exceeding five times the
value of goods. For the above section, the pre-requisite for
imposition of penalty is wilful misstatement or knowledge or mala
fide intention which can only be gathered by the circumstances and
in the present case, it is evident that the mala fide intention is
absent on the part of the Appellant. Therefore, Ld. Respondent has
erred by imposing penalty to the tune of Rs.5,00,000/-on the
Appellant under Section 114AA, when the essential ingredient of
knowledge and connivance is absent, the imposition of penalty
under Section 114AA is unwarranted and unlawful as the Appellant
did not knowingly orintentionally make or sign or use any
declaration, statement of document which is false and incorrect in

any material particular. Further, the Appellant also did not cause

b
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anybody else to make or sign or use any declaration statement or
document which is false or incorrect in any material particular.
Reliance is placed on the judgment of Hon'ble CESTAT, New Delhi
in the matter of BOSCH CHASSIS ESYSTEMS INDIA LTD. VERSUS
COMMR. OF CUS., NEW DELHI (ICD TKD) 2015 (325) E.L.T. 372
(TRI. DEL.).

4. Shri Chandan Kumar Jain, Advocate, appeared for personal hearing on

11.06.2025. He reiterated the submission made at the time of filing appeal.

During personal hearing the appellant submitted that:

>
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The demand has been made in respect of 9 bills of entry filed by the
Appellant between 09.01.2019 and 05.11.2019 and the Show Cause
Notice was issued on 31.01.2023 'invoking extended period of
limitation alleging that the Appellant has wrongly availed the benefits
of concessional rate of customs duty by misusing the fake COO
certificates.To understand the allegation at hand it is pertinent to
understand the process of issuance of COO certificate by the
exporting company which is as under:

a. To claim benefit of preferential rate of BCD on import of goods, the
importer in India contacts the exporter/ foreign supplier of the
country mentioned under the list of preferential countries as
specified fied under relevant notification, and accordingly, places
their order for intended purchase. In this case, the Appellant
contacted the supplier in Malaysia for import of "SS Cold Rolled Coil/
Circles" for availing preferential rate of duty as per Notification No.
46/2011-Cus dated 01.06.2011 amended bty Sr. No. 967(1)
Notification No. 82/2018-Cus dated 31.12.2018, for NIL BCD instead
of 7.5% BCD at effective rate.

b. As per the said notification, it is pertinent to provide a Country of
Origin certificate as prescribed under Customs Tariff (Determination
of Origin of Goods under the Preferential Trade Agreement between
the Governments of Member States of the Association of Southeast
Asian Nations (ASEAN) and the Republic of [ndia) Rules, 2009
notified vide Notification No. 189/2009-Cus. (N.T.), dated
31.12.2009, to ascertain proof of the origin of the goods.

c. Upon such order, the supplier applied to the Ministry of
International Trade and Industry of Malaysia in a prescribed format

and upon verification and approval, the Ministry has provided the

" COO Certificate, which was then provided to the Appellant along with

5/49-93/CUS/IMN/2023-24



invoice and packing list. It is important to note that no role
whatsoever is played by the Appellant in India in order to get the
COO certificate. The concerned parties are the Ministry of
International Trade and Industry of Malaysia and the foreign
supplier and the Appellant accepted the COO certificate under bona
fide belief of its authenticity, as concessional rate of duty is

dependent on Coo.

d. The goods were received by the Appellant in India and the
Appellant filed bills of entry along with the COO Certificates claiming
preferential rate of duty. There is no mechanism prescribed for the
Importing Company i.e. Appellant herein to check the authenticity of
the COO certificate provided by the exporting company before or at
the timeof import. The same can only be done by the CBIC if
arequest for verification is made by the concerned Commissioner of
the port/ ICD upon any doubt regarding authenticity of the
certificate. Since, Customs Authorities at the Port of Clearance had
neither any doubt about the authenticity of certificate nor any
available mechanism to verify such COO, consignment was cleared
with notification benefit of concessional rate of duty.

e. In this case, allegedly a letter dated 23.04.2021 was received from
the Finance Department, Ministry of Revenue, CBIC, New Delhi
regarding the verification of COO certificates and another email
dated 18.05.2021 was received from MITI informing that they never
received any COO application from suppliers mentioned in their
email dated 18.05.2021 including M/s Maly Matel Industry SDN
BHD via their ePCO system. This communication has come at a
belated stage after clearance of the goods, which shows that even the
customs officers at the ICD did not have any mechanism to check
the authenticity of the COO certificates at the time of import.
Therefore, to place this responsibility on the Appellant, who has
acted under bona fide belief, is highly unjustified.

f. The importer under the bona fide belief imports goods from
preferential countries in order to avail concessional rate of duty and
if in any manner, the said concessional rate of duty is not availed by
the importer, the very essence of preferential import is lost and thus,
in a case where there is any doubt regarding authenticity of the

certificate, the Appellant would not have purchased the goods from

the supplier altogether. ] ‘\
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The mechanism discussed hereinabove clearly shows that the
Appellant has no role in issuance of COO certificates. Further, the
whole purpose of import from ASEAN country is to claim the
preferential rate of BCD and if in any manner the Appellant is not
able to claim the said exemption, the Appellant would not carry out
import from such supplier.

In the present case, there is no allegation that the Appellant was
privy to the issuance of allegedly fake COO certificates and therefore,
in absence of any wilful misstatement or suppression offacts, the
duty demand under Section 28(4) of the Customs Act, 1962 cannot
sustain and the duty demand, if any, can only be under Section
28(1) of the Customs Act, 1962.

In terms of Section 28(1) of the Customs Act, 1962, the show cause
notice can be issued within a period of two years from the relevant
date. It is submitted that the Bills of Entry were filed between
09.01.2019 and 05.11.2019 after which the goods were duly cleared
for home consumption, being the relevant date in the present case.
However, the Show Cause Notice was issued on 31.01.2023 after 4
years and therefore, the demand is barred by limitation.

It is submitted that when the SCN is barred by limitation, the
demand of differential duty in consequential impugned order cannot
sustain and thus, the demand of customs duty amounting to
Rs.23,16,653/- needs to be set aside.

Further, there is no evidence to show any mala fide or connivance by
the Appellant with the foreign supplier and the 2ntire allegation that
the Appellant was aware of the fake and false COOQO certificate is
merely based on assumption. Thus, in absence of the pre-requisite
ingredient of knowledge and collusion for penal action, the penalty of
Rs. 23,16,653/ under Section 114A of the Customs Act, 1962 and
penalty of Rs. 5,00,000/- under Section 114AA of the Customs Act,
1962 also need to be dropped.

Reliance is being placed on cases passed by Hon'ble Commissioner
(Appeals), Noida on similar issues in (1) Order-in-Appeal No. NOI-
CUSTM-000-APP-86&87-24-25 dated 06.06.2024 in the matter of
Choice Cargo Agencies V. Assistant Commissioner, (2) Order-in-
Appeal No. NOI-CUSTM-000-APP-349-23-24 dated 03.11.2023 in the
matter of M/s 8.S. Overseas V. Additional Commissioner and (3)
Order-in-Appeal No. NOI-EXCUS-000-APP-336-24-25 dated
06.02.2025 in the matter of M/s Shiv Enterprises V. Additional
Commissioner. In the said ca;;esr the Hon'ble Authorities have been

A
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pleased to set aside the imposition of penalty on the observation that

there was no mala fide or deliberate misstatement by the Appellant.
3. I have gone through the appeal memorandum filed by the appellant,
the impugned order and documents on record. The issue to be decided in
present appeal is whether the impugned order passed by the adjudicating
authority demanding differential Customs Duty of Rs 23,16,653/- under
Section 28(4) of the Customs Act, 1962, along with interest under Section
28AA of the Customs Act, 1962 and penalty of Rs 23,16,653/- under
Section 114A and penalty of Rs 5,00,000/- under Section 114AA of the
Customs Act, 1962, in the facts and circumstances of the case, is legal and

proper or otherwise.

5.1 It has been observed that the appellant, in the course of their
business operations, imported Cold Rolled Stainless Steel Coil Grade J3
(Grade 200) from foreign suppliers, namely M/s Artfransi International
SDN BHD and M/s Maly Matel Industry SDN BHD, both based in
Malaysia. These imports were declared under nine Bills of Entry, filed
through their customs brokers M/s R R Logistics and M/s Rishi Kiran
Logistics, under Customs Tariff Heading (CTH) 72209090. The appellant
declared a NIL rate of Basic Customs Duty (BCD) on all nine Bills of Entry,
instead of applying the applicable effective rate of 7.5% BCD, as
determined under the assessment provisions of Section 17 of the Customs
Act, 1962. This concession was claimed under the provisions of Exemption
Notification No. 46/2011-Cus dated 01.06.2011, as amended by Sr. No.
967(I) of Notification No. 82/2018-Cus dated 31.12.2018, citing
preferential treatment under the ASEAN-India Free Trade Agreement
(AIFTA) and relying on Country of Origin (COO) Certificates purportedly
issued by the Ministry of International Trade and Industry (MITI),

Malaysia. However, based on intelligence inputs suggesting possible

isuse of preferential duty benefits, the aforementioned Bills of Entry were
lected for detailed scrutiny. During the course of investigation, a
mmunication bearing F. No. 456/241/2021-CUS. V dated 23.04.2021
as received from the Ministry of Finance, Department of Revenue, CBIC,
New Delhi. This letter concerned the verification of COO Certificates under

AIFTA. It was informed therein that:

. As per an email dated 25.03.2021 from the Ministry of International
Trade and Industry, Malaysia, no application for issuance of COO was ever
received from M /s Artfransi International SDN BHD.

. Further, an email dated 18.05.2021 from the Principal Assistant
Director, Trade and Industry Co-operation Section, Trade and Industry

Support Division, MITI, Malaysia, stated that no COO application had
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been received via their ePCO system from the suppliers listed in the

referenced communication, including M/s Maly Matel Industry SDN BHD.

In light of the above, the COO Certificates submitted in the name of M/s
Maly Matel Industry SDN BHD and M/s Artfransi International SDN BHD
are considered non-authentic, and the appellant’s claim for preferential

duty under AIFTA is prima facie found to be irregular.

5.2  Accordingly, the Country of Origin (COO) Certificates submitted by
the appellant, which formed the basis for availing the exemption from
payment of Basic Customs Duty under the preferential tariff provisions of
the ASEAN-India Free Trade Agreement (AIFTA), were found to be non-
genuine. The verification conducted by the competent authority in
Malaysia namely, the Ministry of International Trade and Industry (MITI)
confirmed that no COO applications had been rece:ved from the stated
exporters through their official ePCO system. Therefore, the COO
Certificates relied upon by the appellant lack authenticity and do not meet
the requirements prescribed under the relevant cuastoms notifications
governing preferential tariff claims. In view of the zbove, the benefit of
exemption from customs duty under the preferentia tariff regime is not
admissible to the appellant. Consequently, the adjudicating authority has
rightly denied the exemption claimed by the appellant and has correctly
determined the demand for recovery of differential duty, along with
applicable interest under the provisions of the Customs Act, 1962. In my
considered opinion, the findings of the adjudicating authority are in
accordance with law, and the demand confirmed therein, along with

interest, is legally sustainable and liable to be upheld.

53 It is observed that the appellant during personal hearing has relied

upon the following orders:

(1) Order-in-Appeal No. NOI-CUSTM-000-APP-86&87-24-25 dated
06.06.2024 in the matter of Choice Cargo Ageacies V. Assistant *

Commissioner,

(2) Order-in-Appeal No. NOI-CUSTM-000-APP-349-23-24 dated 03.11.2023

in the matter of M/s S.S. Overseas V. Additional Commissioner and

(3) Order-in-Appeal No. NOI-EXCUS-000-APP-336-24-25 dated 06.02.2025

in the matter of M/s Shiv Enterprises V. Additional Commissioner

I'have carefully examined the orders cited and submit-ed by the appellant
in support of their case. Upon perusal, it is noted that in all such cases,

the respective authorities have uphelckthe demand for differential duty,
A, fv?"
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having found that the conditions for availing exemption under the
preferential tariff arrangements were not fulfilled due to the non-authentic
nature of the submitted Country of Origin Certificates. In light of these
precedents and considering the facts and findings specific to the present
case, I find no reason to deviate from the decisions submitted by the
appellant. Therefore, the demand of differential duty along with applicable
interest, as confirmed by the adjudicating authority in the impugned

order, is found to be legally correct and is accordingly upheld.

5.4 I have carefully perused the Order-in-Appeal No. NOI-CUSTM-000-
APP-349-23-24 dated 03.11.2023 in the case of M/s S.S. Overseas vs.
Additional Commissioner, as submitted by the appellant during the course
of the personal hearing. Upon examination, I find that the facts and
circumstances of the cited case are identical to those of the present matter.
In the said decision, the appellate authority upheld the demand for
differential duty along with applicable interest; however, the penalties
imposed under Sections 114A and 114AA of the Customs Act, 1962 were
set aside. The relevant paragraphs of the said decision are reproduced

below for reference:

“8.2 I find that since the CBIC has confirmed that the COO Certificate in
respect of the subject consignment is not authentic, however, there is no
allegation of misuse of exemption on the part of the appellant or the
overseas supplier of goods. However, the appellant is not able to prove
the genuineness of the COQO Certificate in question. Therefore, the
exemption of preferential tariff rate, claimed by the appellant on the
basis of such a COO Certificate, has been correctly denied to the
appellant consequentially confirmation of demand of differential duty

m;,;‘;\ with interest in the impugned order is liable to be upheld.
35 3,

“Q. 1 Regarding the imposition of Penalties under Section 114A and
14AA, 1 find that the adjudicating authority has imposed penalties
&>/ under each of the sections by holding that when the importer has
submitted false information in the form of invalid certificate of COO to
evade payment of Customs Duty, it clearly establishes the ingredients
of mens-rea. She has further said that it is a well settled law that in
case of tax statute, various penal provisions are in the nature of civil
obligations and do not require any mens-rea or wilful intention until

and unless the relevant provisions provides for the same.

9.2. Regarding the plea of the appellant regarding penalty is not
imposable under Section 114A, my findings are as under:
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9.2.1 Section 114A of the Customs Act 1962 reads as under:

“Section 114A : Penalty for short-levy or non-levy of duty in certain
cases - Where the duty has not been levied or has been short-
levied or the interest has not been charged or paid or has been
part paid or the duty or interest has been erroneously refunded by
reason of collusion or any wilful mis-statement or suppression of
facts, the person who is liable to pay the duty or interest, as the
case may be, as determined under sub-section (8) of section 28
shall also be liable to pay a penalty equal to the duty or interest

so determined.”

9.2.2 From the statute it is evident that the existence of a willful intent
Is an essential ingredient for the purposes of imposition of penalty
under Section 114A of the Customs Act. The Hon'ble Supreme Court in
the case of CCE, Raipur vs. Uniworth Textiles Limited supra has
categorically held that mere non-payment of duty is not sufficient to
prove that such non-payment was on account of suppression of fact or
willful misstatement. The term 'suppression of fact' and ‘willful
misstatement' invokes a degree of intent. The act must be deliberate. In
taxation, it can have only one meaning that the correct information was
not disclosed deliberately to escape from payment of duty. Where facts
are known to both the parties the omission by one to do what he might
have done and not that he must have done, coes not render it

suppression.

9.2.3 In another judgment, the Hon'ble Supreme Court in the case of
Pushpam Pharmaceuticals Company vs. CCE 2002-TIOL-235-CX-SC

held as follows:

"Where facts are known to both the parties, the omission by one to
do what he might have done and not that he must have done does

not constitute suppression of fact".
9.3.1 Section 114AA is extracted below for ease of rejerence:

"SECTION 114AA. Penalty for use of false and incorrect material.
If a person knowingly or intentionally makes, signs or uses, or
causes to be made, signed or used, any declaration, statement or
document which is false or incorrect in any material particular, in
the transaction of any business for the purposes of this Act, shall

be liable to a penalty not exceeding five times the value of goods."

g =
' fﬂ"r' ! '?_.'. &

N
{ bt ; '\;9_,_\_
(57 88 2
|

Page 18 of 21 l A ) | $/49-93/CUS/IMN/2023-24



A cursory reading of the provision itself makes it abundantly clear that
penalty can be imposed under the said section if a person knowingly or
intentionally makes or signs documents which he/ she believes to be
false or incorrect. Further, there is no allegation whatsoever that the
Appellant has submitted any false or fubricated documents and
therefore in absence of any such allegation, no question of imposition of
penalty under Section 114AA of the Customs Act arises. Hence, looking
into the facts and circumstances of the case, It appears that penalty
under Section 114AA of the Customs Act is not applicable in the present
case as the Appellant did not knowingly or intentionally make or sign or
use any declaration, statement or document which is false or incorrect
in any material particular. Further, the Appellant also did not cause
anybody else to make or sign or use any declaration, statement or

document which is false or Incorrect in any material particular.

9.3.2 I rely upon the judgment of The Hon'ble Andhra Pradesh High
Court in the case of Commissioner of Cus., Visakhapatnam Vs. M/s. Jai
Balaji Industries Ltd. reported in 2018 (361) E.L.T. 429 (A.P.) which has
clearly held that Section 114AA would not get attracted as "sine qua
non for invoking the said provision is that it must be established that a
person knowingly or intentionally makes, signs or uses, or causes to be
made, signed or used, any declaration, statement or document, which
is false or incorrect in any material particular, in the transaction of any
business for the purposes of the Act." In this regard, it is useful to refer
to a decision of the Mumbai Bench of the Tribunal in the case of M/s.
Sameer Santosh Kumar Jaiswal Vs. Commr. of Cus. (Import-1I), Mumbai
reported in 2018 (362) E.L.T. 348 (Tri. Mum.) wherein, it has been inter
alia held that "... from the reading of the above Section 114AA, it is
observed that if the person knowingly makes the false declaration or
signs any such document then only he will be liable to penalty under

Section 114AA."

9.4 I also observe that it is not the case of the department that the

consignment in question was not imported from Malaysia or that the
OO Certificate presented by the appellant before the Customs
uthority was either forged or fabricated by the appellant in order to

is no such finding in the Impugned order.

9.5. In view of the above and in absence of any allegation of any mis-
declaration or even knowledge that COO Certificate is not authentic or

mens rea or contumacious conduct on the part of the appellant, I find
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that the appellant is not liable to penalty under Section 114A and/or

114AA of the Customs Act, 1962.

5.5 It is observed that the Country of Origin (COQ) Certificates
submitted by the appellant, which formed the basis for availing the
exemption from payment of Basic Customs Duty under the preferential
tariff provisions of the ASEAN-India Free Trade Agreement (AIFTA), were
found to be non-genuine. There is no allegation or evidence of misuse of
exemption, fraud, or willful misstatement by the appcllant. The appellant
has failed to establish the authenticity of the COO, and therefore, the
denial of the preferential tariff benefit and the consequent confirmation of
differential duty with interest is justified and liable to be upheld and are
upheld. However, with respect to the imposition of penalties under
Sections 114A and 114AA of the Customs Act, 1962, [ referring the above
referred decision and the decisions relied upon in the said decision, find
that the essential ingredients for invoking these provisions such as willful
misstatement, suppression of facts, or intentional submission of false
documents are absent in the present case. There is no finding that the
COO was forged, fabricated, or knowingly submitted as false by the
appellant. In the absence of mens rea or contumacious conduct, the
imposition of penalties under Sections 114A and 114AA is not legally

sustainable.

5.6 In view of the above, the impugned order confirming the demand of
differential duty along with interest is upheld. However, the penalties
imposed under Sections 114A and 114AA of the Customs Act, 1962 are set

aside.

6. The appeal filed by the appellant is disposed of in above terms.

" :f' , (3 "“"\ .\'_\
G 1S }f" T Gupta)
GEY /o Comrmissioner (Appeals)
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To, fﬁTj

1. M/s Royal Steel Trading,
B-62, Wazirpur Industrial Area,
North West, Delhi - 110052,
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2. M/s CJ Legal, 140, 15 Floor
Jasola Vihar, New Delhi 110025.

Copy to:

\1///'1‘he Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.

3. The Assistant/Deputy Commissioner of Customs, Customs House,

Pipavav,
4, Guard File.
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