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Undcer Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of

Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
L date of communication of the order.

l E’Hﬁfﬁﬁ qrafardg G'Iﬁ'ﬂ'l' /Order relating to :

@) ¥ > U A aed B A,

—

(a) lany goods imported on baggage.

(@) MR ¥ AW B o [PA a6 A @G T4 AbT URA F I T ®_H W
IR 9 T HIA 91 I9 T RTH W IaR @ & faw fda Arer Iar 9 & 9 a1
Y T W W IdAR M A1d &t 7 7 iféd ard | o 8.

wEr =——

‘any goods loaded in a conveyance for importation into India, but which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not

| been unloaded at any such destination if goods unloaded at such destination are short of

| 'the quantity required to be unloaded at that destination.

—_— s —— e —

m Hraryes s, 1062 % s X qut IuF AU &A¢ T EET & ded qo
oyt &1 3regraft

: (c) ;Faymrsnt of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
| 'thereunder.

3. iﬁwaﬁﬁﬁmﬁmﬂﬁmmﬁmmmmm
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'~ The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(®  PIC VY TAE,1870 & WG W.6 AHIGH 1 & AU (UG [PT T AR 38§ T
) @1 4 ufayl, Rreedt e ufd & e 0@ @) ey ges Ree @ g 9.

i

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(@ O WAV & yaEl 9Ty Od e @ 4 uiadi, are el

)

| (b) | 4 -::upif:s of the Order-in-Original, in addition to relevant documents, if any

() g & g amded @ 4 whea

(¢) 4 copies of the Application for Revision.

(9) | GARIEIOT TG GTAY B & forg WTHTRIe® SITUTH, 1962 (TUT W) & Freied B o o
- IE, ®iY,gus, Sl R fafay aef & < & 3= amar @ # 9. 200/-=9g 3 1Y 5101 3.1000/-
! (FUY TP §WR A1 ), A1 i Arden g1, | w R e & yanfres ger d.omR.s #1 @

| yferal. afe e, J11 141 S9TS, ST AT §S B MR R T U @ a1 IE) B4 g1t 0
| B & U H 3.200/- 3R afe ve ar@ | f¥e 8 a v & =9 & %.1000/-

(d) =~ The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
| Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

[ ~ prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
' amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. Hg 9. 2 & Il gfua Amel & oramar o Al & WA A gfe B1s ared 39
| TSR ¥ 3T HegH Hal 8 af 3§ drges JRUFTT 1962 F URT 129 T (1) F
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

' address :
fonsind —
| |W, Halg IdG d 9a1 B Customs, Excise & Service Tax Appellate
| | 3rdiferg siftrepwor, ufiyedh 1511 Tribunal, West Zonal Bench

! AR Hiore, sgaredt Wae, e IRUTTR 2nd Floor, Bahumali Bhavan,

- 4dd, HRd], HANIG-380016 __Nr.Girdhar Nagar Bridge, Asarwa,

. 7| Alimedabad-380 016
T { {;"}"-._H .
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Aargew fUfras, 1962 @1 URT 129 T (6) & UM, dages JfUfaw. 1962 &
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

qYT AT T §8 &I IBH Ul oG FUY 41 I8H B g d U g9R BT,

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

l
W
I
|
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(b)

e

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

()

T MW b fAeg ANBRU & WA, HM T Yeb 100 Al B W, 9@ Yob Ul
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(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the d_x.:ty”‘.
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

I AUFGH BT UYRT 129 (T) & Saitd ofdld WIUSHIUT & THE AT TP oTdeq
- (F) AF W F fog a1 mafadt @ gura ¥ e ar R o=y waew ¥ e
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Under section 129 (a) of the said Act, -c_:v_é_r;applicatiun made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s Kamdar & Associates, Plot No. 03, Ship Recycling Yard, Alang, Dist —

Bhavnagar (hereinafter referred to as “the appellant”) have filed an appeal
in terms of Section 128 of the Customs Act, 1962 against the Order-in-
Original No. 05/CUS-REF/2024-25 dated 04.04.2024 (hereinafter referred
to as “the impugned order”) passed by the Assistant Commissioner,
Customs Division, Bhavnagar (hereinafter referred to as “the adjudicating

authority”).

4 Briefly stated, facts of the case are that the appellant, having their
Ship Recycling Yard at 03, Alang Ship Recycling Yard, Alang - 364081, Dist
— Bhavnagar, had imported one vessel MV JAOHAR UK for breaking
up/recycling and filed Bill of Entry No. 5063071, dated 26.09.2019 under
Scction 46 of the Customs Act, 1962. They had self-assessed the goods viz.
Vessels for breaking under CTH 89.08, Bunkers under CTH 27.10 &

Consumables under CTH 98.05 and paid the assessed customs duty.

2.1 There were some dispute with regard to assessment of customs
duty on the Fuel and Oil (Fuel Oil, Marine Gas Qil, Lub. Oil) contained in
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Oil contained in Bunker Tanks inside/outside the
engine room of the vessel was to be assessed to duty under CTSH 89.08
along with the vessel. The Department was of the view that Fuel and Oil
contained in Bunker Tanks were to be assessed to duty under respective
CTH 1.e., Chapter 27. Thereafter, the subject Bill of Entry was assessed

provisionally for want of original documents.

# Further, Hon'ble CESTAT, Ahmedabad, vide its Order No. A/11792-
11851/2022, dated 17.10.2022/01.12.2022 had held that the oil
contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.
Further, in view of the aforesaid order of the Hon'ble CESTAT, the
Assistant Commissioner, Customs Division, Bhavnagar vide Final
Assessment Order No. 347/2499730/SBY/2023-24, dated 02.01.2024
held that Bunker Tanks containing oil are to treated as part of vessel's
machinery and the Oils contained in them are to be classified under CTH
8908 along with the vessel, as covered under Para 2(b) of Circular No
37/96 - Cus, dated 03.07.1996. The Bill of Entry was finally assessed vide
Final Assessment Order No. 347/2499730/SBY/2023-24, dated
02.01.2024 passed by the Assistant Commissioner, Customs Division; |
Bhavnagar. Consequently, the appellant had ﬁled_}l‘eﬁié@? ;ilaim which was

decided vide the impugned order. &
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2.3 The adjudicating authority on preliminary scrutiny of the refund
claim observed that the refund application was not accompanied with the
documentary evidence in support of the appellant’s claim that the
incidence of duty (claimed as refund) had not been passed on to any other
person. The appellant was requested to submit the necessary documentary
evidence that the incidence of duty (claimed as refund) had not been
passed on to any other person. The appellant did not submit any
documentary evidence in support of their claim that the incidence of duty
(claimed as refund) had not been passed on to any other person. Therefore,
the adjudicating authority has sanctioned the refund claim of Rs. 93,669/-

in terms of Section 27 of the Customs Act, 1962 and credited the same to

the consumer welfare fund.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending as under;

e The act of crediting the sanctioned refund amount in to the so called
Consumer Welfare Fund of the department is not genuine and correct.
The appellant had sold out the disputed stock of bunkers at very less
price prevailing at the time and sale/ removal of disputed bunkers and
too, before starting of hot breaking activities upon the vessel under
reference. The appellant had sold out the disputed stock of bunker
under cover of various Sales Invoices which had been issued at the very
less price than considered the same at the time of provisional
assessment of the bill of entry. Thus in the present case the question of
importing the concept of as to why the sanctioned refund amount
should not credited in to the Consumer Welfare Fund, is not coming in
to picture.

e The whole purchase price of the ship under reference had never been
increased decreased at any stage i.e. either at the time of Provisional
Assessment or making the Final Assessment on the very ground that
the purchase price/transaction value as considered by the department
had not either decreased or increased so far as the transaction of the
vessel under reference has been made in US Dollar as agreed upon in
the above referred MOA. The sanctioned refund claim has been
wrongfully credited in to the so called Welfare Fund.

e The ground considered for crediting in to the Welfare Fund appears to

/_.L -j}-‘-'"""\"‘: ve been consider/taken in pursuance of the respective assessed to
£ 7 i _ ' ‘

( T i "I_Elforne Tax Return. This Income Tax Return has no direct nexus with
\ * @. /& crediting such sanctioned refund amount in to the so called Weliare

\H@hﬁ _-"""" * Fund. The appellant had sold out the disputed stock of bunker at very

1 = .‘r‘
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low price and ‘this price has direct nexus with the crediting such
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sanctioned refund amount in the above Welfare Fund. This Welfare
Fund has a special character in understating of concept of crediting in
to so called Welfare Fund and having no nexus with the present refund
claim for this contention the appellant fully apprised that in the present
case, the concept of crediting such sanctioned refund amount appears
not to have been true, correct and genuine but imported without any
authority of law. This gross Income Tax value is nothing but pertaining
to Commercial Business carried out by the Appellant in or in relation to
the ends of sales of such goods in the open market.

e The department had also erred in making provisional assessment by
wrongfully converting such value of the bunker in US Dollar at the time
of making provisional assessment and accordingly no nexus with the
calculation of such refund amount and this calculation in Rupees was
also inclusive of the purchased price of the ship. This price in US Dollar
appears to have been wrongfully considered in making credit of the
sanction refund amount to the Welfare Fund read with such concept of
transaction value. From these submissions, it is clear that the
appellant had not collected the incidence of duty from such purchaser
of the disputed stock of bunkers which had been started to sale in to
the local market after fulfilling the provisions of Section 46 of the
Customs Act, 1962. Therefore, the act of Adjudicating Authority in
crediting the sanctioned refund amount in to the so called Welfare

Fund is not true correct and proper but to be set aside.

e Further, the appellant submitted that the appointed Chartered

Accountant has clearly certified that in the refund claim, the question
of passing or not passing of incidence of duty under refund was not
arise. In this regard the appellant relied upon the various settled case
laws wherein the concerned authority has clearly held that “in such
cases"”, the question of unjust enrichment" does not arise.

(i) 2015 (327) ELT 13 (Mad); Commissioner of C. Ex., Chennai-Il,

(i) 2017 (348) ELT 537 (Tri. -Chennai); Mennekes Electric India P.

Ltd. v/s Commissioner of Cus., Chennai-II

(i) 2018 (360) ELT A204 (Bom.); Commissioner v/s Tata Motors
Ltd

(iv) 2020 (371) ELT 542 (Chan); Gaurav Enterprises v/s
Commissioner of Customs Amritsar

(v) 2022 (60) G.S.T.L. 48 (Del); Rambagh Palace Hotel Pvt. Ltd. v/s
Commissioner ofC. Ex. & GST, Jaipur

(vi) 2013 (294) E. L. T. 320 (Tri- Bang.) in case of VXL Instruments
Ltd. v/s Commissioner of Customs, Bangloxr‘,e"__'_h:,.n gy

e Y
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(vii) 2015 (317) E.L.T. 637 (Tri. Del) in case of Business Overseas
Corporation v/s C. C. (Import & General), New Delhi
(viii) 2017 (48) S. T. R. 298 (Del) in case of Munch Food Products
Ltd. v/s Commissioner
 In view of the above stated grounds of appeal it is clearly establish that
in the present case, the question of invoking the concept of unjust
enrichment does not arise. Therefore, the sanctioned refund amount

has wrongfully credited in to the so called Consumer Welfare
Fund/Account.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing
25.06.2025 in physical mode. He reiterated the submissions made at the
time of filing appeal and also submitted a common written submission

wherein he submitted that:

» It 1s evident from the Bill of Entry and the Appellant’s Sales Invoices,
that the price at which the Appellant sold the imported Bunkers is
much below the import price/value of the Bunkers on which the
duty was assessed. Therefore, the Appellant has not been able to
even recover the import price of the Bunkers, much less the duty
paid thereon. Consequently, the question of the Appellant having
passed on and recovered from the buyers, the duty paid on the
Bunkers does not arise. Clearly, the burden of the said duty has
been borne by the Appellant and has not been passed on to the
buyers. A perusal of the Appellant’s Sales Invoices would show that
the Appellant has only recovered the GST payable on the local sales

and not the import duty paid on the Bunkers.

» It is settled law as laid down in the following judgments that debit of
the duty amount to expenses, without corresponding addition in the
import price to arrive at the local sale price, means that Appellant
has absorbed and borne the said amounts and it cannot lead to the
conclusion that the Appellant has passed on the incidence thercof.

The appellant relied upon the following case laws:

(1) CCE v Flow Tech Power-2006 (202) ELT 404 (Mad): Para 3

(i1) Elantas Beck India Ltd v CCE - 2016 (339) ELT 325 (Tri. -
Mumbai): Para 5

(iii)  Birla Corporation Ltd v CCE — 2008 (231) ELT 482: Para 5

(iv) Bharat Kumar Indrasen Trading P. Ltd v CC-2018 (2) TMI

1574: Paras 7 and 8.
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(V) Shyam Coach Engineers v CCE - 2024 (1) TMI 245: Paras 5.7,
5.8 and 6.

[n the present case, not only has the Appellant not added the duty
amount to the import price to arrive at the local sale price, but in
fact, the local sale price is even below the import price on which the
duty is assessed. Consequently, as laid down in the aforesaid
judgments, merely because the duty was debited to expenses, it
cannot be said that the incidence thereof was passed on to the

buyers.

» The decision in Pr. Commr of CC v Sachdev Overseas Fitness P. ltd
and Nityasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT-Hyderabad
relied upon by the Assistant Commissioner is that of a Single
Member of the Tribunal, wherecas the decisions referred to herein
above are of the Hon'ble High Court and Division benches of the
Tribunal. Moreover, in the said decision relied upon by the Assistant
Commissioner, unlike the present case, it was not the case of the
importer had imported goods has been sold below the import price.

The said decision, therefore, cannot beapplied to the present case.

» The amount excess deposited during the provisional
assessment/pendency of a classification dispute is a revenue
deposit, and not a final payment of duty. The refund of such revenue
deposits is not governed by Section 27 of the Customs Act, 1962,
and hence refund cannot be denied on the ground of applicability of

doctrine of unjust enrichment provided therein.

» It 1s submitted that in the cases where duty on fuel and oil were
deposited without lodging a formal protest, the finalization of
assessments was nevertheless carried out pursuant to the judgment
of the Hon'ble Supreme Court in the case of Mahalaxmi Ship
Breakers by which issue of classification was put to rest in favour of
ship breaking units. Therefore, excess amount arising out of such
final assessment should be treated as payments made under
mistake of law and such amounts do not retain the character of

duty, and the bar of unjust enrichment under Section 27 would not

apply to such deposits.

» It is a common practice that fuel and oil available on board of ship
are necessarily required to be removed for the purpose of hazardless
and efficient operation of ship breaking. It is submitted that bar of

unjust enrichment do not apply to suchﬂitgjﬁifs‘;h:moyed below cost as

a distressed sale. P e " )
a s
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» The above proposition of law is well settled by various judgments.

The appellant craves leave to submit the same during hearing.

8 Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is
04.04.2024 and the present appeal was filed on 16.07.2024, i.e., after 103
days. In this regard, I have gone through the provision of limitations for
filing an appeal as specified under Section 128(1) of the Customs Act,
1962. The same is reproduced hereunder:

“SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any
person aggrieved by any decision or order passed under this Act by an
officer of customs lower in rank than a [Principal Commissioner of
Customs or Commissioner of Customs] may appeal to the [Commissioner
(Appeals)] [within sixty days] from the date of the communication to him

of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of sixty days, allow it to be

presented within a further period of thirty days.]”

0.1 As per the legal provisions under Section 128 of the Customs Act.
1962, the appeal has to be filed within 60 days from the date of
communication of order. Further, if the Commissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

S5.2 It will also be relevant to refer to the judgment of Hon’ble Supreme
Court in case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein
the Hon’ble Apex Court had, while interpreting the Section 35 of the
Central Excise Act, 1944, which is pari materia to Section 128 of the
Customs Act, 1962, held that the appeal has to be filed within 60 days, but
in terms of the proviso, further 30 days’ time can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of
Section 35 makes the position crystal clear that the appellate authority has

@aﬁ ;"R power to allow the appeal to be presented beyond the period of 30 days.

oy

/i

A DN _
/ < e\relevant para is reproduced below:
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B 475 _,;-*':{:,'i,.f' “8. The Commissioner of Central Excise (Appeals) as also the
5 . ':‘}"f

: j/ Trnibunal being creatures of Statute are vested with jurisdiction to

condone the delay beyond the permissible period provided under

the Statute. The period upto which the prayer for condonation can
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be accepted is statutorily provided. It was submitted that the logic
of Section 5 of the Indian Limitation Act, 1963 (in short the
‘Limitation Act’) can be availed for condonation of delay. The furst
proviso to Section 35 makes the position clear that the appeal has
to be preferred within three months from the date of
communication to him of the decision or order. However, if the
Commissioner is satisfied that the appellant was prevented by
sufficient cause from preqentmg the appeal within the aforesaid
period of 60 days, he can allaw it to be presented within a further
period of 30 days. In other words, this clearly shows that the
appeal has to be filed within 60 days but in terms of the proviso
further 30 days time can be granted by the appellate authority to
entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate authority has no
power to allow the appeal to be presented beyond the period of 30
days. The language used makes the position clear that the
legislature intended the appellate authority to entertain the appeal
by condoning delay only upto 30 days after the expiry of 60 days
which s the normal period for preferring appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation Act. The
Commuissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the

expiry of 30 days period.”

9.3 The above view was reiterated by the Hon’ble Supreme Court in
Amchong Tea Estate (2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani - [2017 (357)
E.L.T. 63 (Guj.)] and Hon’ble Tribunal Bangalore in the case of Shri Abdul
Gafoor Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-
BANG]| took a similar view while dealing with Section 128 of the Customs

Act, 1962.

S.4 In terms of legal provisions under Section 128 of the Customs Act,
1962 and in light of the judicial pronouncements by the Hon’ble Supreme
Court, Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the condonable period of 30
days as provided in the statute, and the Commissioner (Appeals) is not

empowered to condone any delay beyond 30 days.

5.5 In light of the above observation, I ﬁn;l ‘t,‘hafl'; ﬂ’r& appeal has been
filed after 90 days from the date of receipt of thé“,é'rder I am not empowered
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to condone the delay in filing the appeal beyond the period specified in
Section 128 of the Customs Act, 1962. Hence, the same is held to be time

barred.
6. In view of above, | rejéct appeal on the grounds of limitation without

going into the merits of the case.
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1. M/s Kamdar & Associates,
Plot No. 03, Ship Recycling Yard,
Alang, Dist — Bhavnagar,

Copy to:

~ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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