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Speaking Order No. 14/2023-24 dated
13.07.2023 issued from F. No, VIII/6(a)-
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- ARG BIGH® ORDER-
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1. | gguiacHaiaas oS Ua TS e IR ST e ST g AN .

This copy is granted free of cost for the private use of the person to whom it is issued.

2. Waﬁﬁﬂ'ﬂ 1962 BIURT 129 SIET (1) (TUTERIITYa)

(IEfAHTT)  HHEH,

ammam%aﬁmaﬂmmﬂa}mm
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| Pl fReeatRaens Order relating to:

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

(@)

TS ETH AT RIS HTS

(a)

any goods imported on baggage.

(@)

memmmmmm

(b)

any goods loaded in a conveyance for importation into India, but which are hot unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

&)

| (c)

Arergep Ul ay, 1962 HIHATIX maﬁwmﬁuﬁaﬁwﬁsmﬁﬁ._

thereunder.

YA &I U o Ta e AT 6 PU RS TR R A @ TATE 11T T e 3 i 3 e T e/ ATt
dRguraUEff@asreTadaTERaRY -

The revision appii&ziﬁaﬁ-should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied 2y :

(@)

1:?:aé'uTtl'ﬁ'lza?:,187{1%?:1?4:?.e; I 1 dardAfruiiafeTsgargwam®t 4

(a)

kS co;_:.ies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(€]

G b HATaETUHANSS! 4 Uiagl, afea!

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(m

gfebRaeTR 4

B capies of the Application for Revision.

(H)

TGS b TTH AT HTUTTTH, 1962 (TUTHRITER) o :
f ygvdts, B, gus, waieiRfafumeididdardimammed®. 200~
(FUTEETHTN AT, 1000/-(FIUCP EHAIRHTH
), srameftarens 3TR.6 Bigwfa.

. A ayraEsyaRe s ~ -
i, ATTTATeIT, SN & RIS RS TS @S Ua S He [ IS H T M S & TR . 200/-
AP P ESETRS

[5.1000/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Rev:sion Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

HeH. 2

Faf AT A A A ® S e s T TR e aHe gHPaTg rarae
1962 BIYRT 129 T (1) yefwiddt. v -3

Fftarges, SElasaRgmmdRAaE st e Rwerfoetasas

| In respect of cases other than these mentioned under item 2 above, any person aggrieved
| by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

Ty, P uIdE P aarFsuleryfy | Customs, Excise & Service Tax Appellate

1, ufyrftasadts Tribunal, West Zonal Bench

cardifre, g arel e, e e MRURTRYe, 3@R | 2nd Floor, BahumaliBhavan,

q1, {EHGINIG- 380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016
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5. |HHIeHHUTEH, 1962 PIURT 129 T (6) P4, AHRcHHTUFTGH, 1962 PIURT 129
Y1) pyRerfiasaua@ageraaus -

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

@ | It R A R eh U R g R AT S R AU T TaNaTa s B
U A IS HA P HE AU EREUY

(a) | where the amount of duty and interest demanded and péﬁai!y levied b;any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

& e = s R ﬂ—: — "
AT ARG IR S AT rER 3 Re=g ). TragwReqT

!

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M | St R T AR AT e U P T R T TATeh 3 R ATATU TR ARG S B IR
FHINHATEE IR A U@ Ial, GHEWRIT.
where the amount of duty and interest demanded and penalty levied by any officer of

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

() | SHATCUD TG HAPRUHE, NGRS 104 HEBER, eI U eh e Saaeie, aesd
10% 3RTHIATR, TEbacie Siaareis, SUeRErsTa|

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

6. | IFARIFAHSIURT 129 (T7) HraiasrdianiieurbaracrRIAS I G- (@)
B ITEH UrTefaaiE gURAS reafhd sy e et - - sryar
(W) I GATA ST T S RIG IR H TGP IYT YU b e Rieug =Ty

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

b) for restoration of an appeal or an application shall be accompanied by a fee of five
undred rupees.
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ORDER-IN-APPEAL

M/s. Shubh Arya Steel Pvt. Ltd., Arya House, Kherghada Street,
Khargate, Bhavnagar - 364001 (hereinafter referred to as “the appellant”)
have filed the present appeal in terms of Section 128 of the Customs Act,
1962 against the Speaking Order No. 14/2023-24 dated 13.07.2023 issued
from F. No. VIII/6(2)-25/2023-24 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Customs Division,

Bhavnagar (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that the appellant had imported
vessel MV MSC FEDERICA for breaking up as per Memorandum of
Agreement dated 30.06.2023 and filed Bill of Entry No. 6697080, dated
03.07.2023 under Section 46 of the Customs Act, 1962. The Bill of Entry
was provisionally assessed by classifying the goocs viz. Vessels for
breaking under CTH 89.08, Bunkers (inside/outside lingine Room Tank)
under CTH 89.08, Provisions under CTH 98.05 and Paints, Thinner,
Chemicals, Acid and Greese under CTH 3814. On production of Original
Memorandum of Agreement with all other relevant documents, the Bill of
Entry was finally assessed vide the impugned order by classifying fuel and

oil (bunkers) inside and outside Engine Room Tanks under CTH 2710.

3 Being aggrieved with the impugned Order, the appellant has filed __

the present appeal contending as under; /58 ,"--:-‘L--'t,".f'r‘:\_;‘-.\
.-‘. : e i 4 3\
/ / r-'_i}‘%\ > \'

e The impugned order has been issued in violation of the order of ih¢ “{‘;j |

Hon’ble Supreme Court & High Court. The Hon’ble Supreme Court in ’r_hc uf/ h’

— .
' I

case of M/s. Mahalaxmi Ship Breaking Corp. etc. v/s. Commr. of Cus' e ,"
(Prev.) reported in [(2023) 5 Centax 193 (S.C.)] has held that Fuel oil
contained in bunker/tanks of engine room/outside engine room of vessels
to be broken up were to be assessed along with vessels as their parts and
not separately. The Hon’ble Supreme Court upheld the view taken by the
Hon’ble CESTAT in the case of M/s. Shree Saibaba Ship Breaking
Company vs. Commissioner reported in [(2023) 2 Centax 128 (Tri. -
Ahmd.)| and declared as correct. The contrary view teaken by the Hon’ble
CESTAT in Kamdar Associates vs. Commissioner reported in [2016 (339)
E.L.T. 158 (Tri.)] was not subscribed with by the Honble Supreme Court
and appeal filed thereagainst by appellant was allowed

e The Hon’ble CESTAT in the case of M/s. Shree Saibaba Ship Breaking
Company (Supra) following the judgment of the Hori’’ble High Court of
Gujarat in the case of M/s. Priya Holding Pvt. Ltd. v/s. Commr. of Cus.
(Prev.) reported in [2013 (288) ELT 347 (Guj)] has held that the Fuel and

S$/49-122/CUS/MUN/2023-24 Page 4 of 8



oil stored in the tanks in the engine room of the vessel is classifiable
under CTH 89.08.

* The Hon’ble High Court of Gujarat in the case of M/s. Priya Holding Pvt.
Ltd. (Supra) has held thatthe bunkers containing oil were to be treated as
part of the vessel’s machinery and were classifiable under heading No.
89.09 of the Schedule to the Customs Tariff Act, 1975. The appellant
submits that the Deputy Commissioner mis-interpreted the order of the
Hon’ble High Court while recording his findings at Para-5 of the
impugned order. The Hon’ble High Court has not held what the Deputy
Commissioner has concluded.

* During the relevant time, decision of the Hon’ble High Court of Gujarat in
the case of M/s. Priya Holding Pvt. Ltd. (Supra) is binding to all lower
authorities for purpose of classifying contents & interpretation of as to the
quantity of fuel & oil as per clause (b) of circular no. 37/96-Cus as held
by the Hon’ble High Court of Gujarat judgment relied upon by the
appellant herein above. Hence, the fuel & oil lying in the engine room
tanks should be classified under CTH 8908 of the Customs Tariff Act,
1975.

* Assistant Commissioner has shown judicial indiscipline in not abiding by

the judicial pronouncements of the Hon'ble Supreme Court of India in the

case of M/s. Mahalaxmi Ship Breaking Corp. (Supra). Thus, the present
approach for classifying the bunkers lying inside Engine room tank in the
bill of entry to CTH 2710 by issuing the impugned order is erroneous.

Shri Rahul Gajera, Advocate appeared for personal hearing on

made at the time of filing appeal. He relied upon the decision of Hon’ble

Supreme court in the case of M/s Mahalaxmi Ship Breakers.

5 [ have gone through the facts of the case available on record and
grounds of appeal. The issue to be decided in the present appeal is whether
the impugned order passed by the adjudicating authority classifying fuel
and oil (bunkers) inside and outside Engine Room Tanks under CTH 2710
of the Customs Tariff Act,1975, in the facts and circumstances of the case,

is legal and proper or otherwise.

8.1 It is observed that the appellant had imported vessel MV MSC
FEDERICA for breaking up as per Memorandum of Agreement dated
30.06.2023 and filed Bill of Entry No. 6697080, dated 03.07.2023 under
Section 46 of the Customs Act, 1962. The Bill of Entry was provisionally
assessed by classifying the goods viz. Vessels for breaking under CTH
89.08, Bunkers (inside/outside Engine Room Tank) under CTH 89.08,
Provisions under CTH 98.05 and Paints, Thinner, Chemicals, Acid and
Fh \\/

S/49-122/CUS/MUN/2023-24 / Page 50f 8



Greese under CTH 3814. On production of Original Memorandum of
Agreement with all other relevant documents, the Bill of Entry was finally
assessed vide the impugned order by classifying fuel and oil (bunkers)

inside and outside Engine Room Tanks under CTH 2710.

5.2 It is observed that the Hon’ble Tribunal, Ahmedabad in Final Order
No. A/11792-11851/2022, dated 01.12.2022 had scttled the issue of
classification of oil contained in the bunkers tank inside engine room of
vessel imported for breaking and held that Oil contained in Bunker Tanks
in Engine Room of Vessel imported for breaking up is classifiable under
CTH 8908 along with such vessel. The relevant para 5.4 of the decision is

reproduced hereunder:

“5.4 In view of the above, aforesaid decisions of the Hon’ble Gujarat
High Court and this Tribunal, the impugned Orders holding that Oil
inside the Bunker Tanks in engine rooms are to be assessed to duty
under CTH 27.10 are liable to be set aside and Oil contained in Bunker
Tanks in Engine Room of Vessel imported for breaking up is classifiable

under CTH 8908 along with such vessel.”

Thus, the classification of Oil contained in Bunker Tarks in Engine Room
of Vessel imported for breaking is settled by the order of Hon'ble Tnbuna-l—""'
dated 01.12.2022. _"_---rj”"/’ “"‘\'?:_’ )

5.3 As regards the Oil contained in Bunker Tanks outside the engmef'@v 7

room of vessel, since no speaking order was passed oy the adjudmatm,g

authority in the aforesaid case, the Hon'ble Tribunal had remanded the .
matter to the adjudicating authority to pass speaking order in respect of
duty pertaining to Qil contained in Bunker Tanks outs:de the engine room
of vessel. However, it is observed that the Hon’ble Tribunal while
remanding the issue of classification of Oil contained in Bunker Tanks
outside the engine room of vessel had held that if the tenks containing Oils
are connected with pipeline with the engine or machinery of the vessel,
then the same be treated as integral part of the engine or machinery of the
vessel. Thus, in my considered view only factual verification was required
to be done whether the tanks containing Oils outsice engine room are
connected with pipeline with the engine or machinery of the vessel. The

relevant Para 5.5 of the said order of the Tribunal is reproduced as under:

“5.5 As regards, the Oil contained in Bunker Tanks outside the engine
room of vessel, despite duty was paid under protest, there is, howeuver,
no speaking order passed as regards the same. It can be seen that if
the tanks containing Oils are connected with pipelire with the engine

or machinery of the vessel, there may be no reason why the same

5/49-122/CUS/MUN/2023-24 Page 6 of 8
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cannot be treated as integral part of the engine or machinery of the
vessel. However, since there is no speaking order on that part of issue,
we direct the adjudicating authority to pass speaking order in respect
of duty pertaining to Oil contained in Bunker Tanks outside the engine

room of vessel.”

Thus, for the classification of oil contained in the Bunker Tanks outside
Engine Room of the vessel imported for breaking, it was held that if the
tanks containing Oils are connected with pipeline with the engine or
machinery of the vessel, then the same is to be treated as integral part of
the engine or machinery of the vessel and classifiable under CTH 8908

along with such vessel.

5.4 It is further observed that the Hon’ble Supreme Court in the case of
Mahalaxmi Ship Breakers Corp. Versus Commissioner of Customs,
Bhavnagar [(2023) 5 Centax 193 (S.C.)| had upheld the order of the Hon’ble
Tribunal dated 01.12.2022. The relevant para of the order is reproduced as

under:

“6. Having considered both the orders as well as the submissions of
the parties, this Court is of the view that the later view expressed in
the orders dated 16-2-2022 and 1-12-2022 [which are the subject
matters of Diary No(s). 24220 OF 2022, Diary No(s). 8943 OF 2023,
Diary Nofs). 10272 OF 2023, Diary No(s). 10034 OF 2023, Diary
No(s). 11290 OF 2023, Diary No(s). 8954 OF 2023, Diary No(s).
10267 OF 2023, Diary No(s). 10031 OF 2023] is correct. The

Revenue's appeals are, accordingly, dismissed.”

5.5 It is observed that the Hon'’ble Tribunal vide Order dated
01.12.2022 has categorically decided the issue of classification of oil
contained in the Bunker Tanks and the same has been upheld by the
Hon’ble Supreme Court vide order dated 05.04.2023 reported at [(2023) 5
Centax 193 (S.C.)]. Thus, in view of categorical decision of Hon’ble Tribunal
which was upheld by the Hon’ble Supreme Court, there is no scope left for
further interpretation in the issue. Therefore, the impugned order passed
by the adjudicating authority classifying fuel and oil (bunkers) inside and
outside Engine Room Tanks under CTH 2710 is erroneous and not
sustainable. The impugned order being devoid of merit is accordingly set

aside.

5.6 By respectfully following the decision of Hon’ble Tribunal,
Ahmedabad dated 01.12.2022 and the decision of the Hon’ble Supreme
Court, it is held that the Oil contained in Bunker Tanks in Engine Room of

Vessel imported for breaking up is classifiable under CTH 8908 of the
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Customs Tariff Act, 1975 along with the vessel. The Bill of Entry may be

assessed accordingly.

5.6.1 Further, as regards the classification of oil ccntained in Bunker
Tanks outside the engine room of vessel, the matter :s remanded to the
adjudicating authority for passing speaking order after factual verification
whether the tanks containing Oils outside engine room are connected with

pipeline with the engine or machinery of the vessel.

6. The appeal filed by the appellant is disposed off in acove terms.

-

(AMITGUPTA)
COMM SSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

By Registered Post A.D.

F.Nos. S/49-122/CUS/MUN/2023-24 Dated -17.06.2025
190
To,
1. M/s Shubh Arya Steel Pvt. Ltd., STED
S
Arya House, Kherghada Street, ATTE
Khargate, Bhavnagar - 364001, -
srefteras/ SUPRERINTENDENT
(37fee), HEHETaTE.
Copy to: CLSTOMS (APPEALS), AHMEDABAD
J<~ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Customs, Jamnagar

3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar.

4. Guard File
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