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(a)

(a)

(tI)

{b)

(d)

Under Section 129 DD{1) of the Customs Act, 1962 (as amended), in respect of the
following categories ofcases, any person aggrieved by this order ccm prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision ,\pplication), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to

any goods imported on baggage

(14)

(b)

(T)

3

RflaqTganlqri+ftq lqrd-+tmTfisrtfirdm-frS
6.dd

any goods loaded in a conveyance for importation into India, but which are hot unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such iestination are short of
the quantity required to be unloaded at that destination.

Payment of drawback as provided in Chapter X of Customs Act, 19 62 and the rules made
thereunder.

The revision application should be in such form and shall be verifir,d in such manner as

may bc specified in the relevant rules and should be accompanied.:y:

, r aiblcErt. i

(c)

(rt)

(II)

4

sldqi,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule I item 6 of the Court Fee Act, 1870.

4

4

(c) 4 copies of the Application for Revision

(q)
srq{$-d,ats,E!9,

, 1962

rtto. zoor- ..'',

l*tffio.zoor-
CFq\rAdc rAqrr. I 00 0/-(sqgqqsEgRcEr

r,trnffi , @. orn. 6 atdsftqi.
qft g@., qirrFrqr-qrq, qrnqrrqliis+mr
.fuedffit.rooor-

rfii4

The duplicate copy of the T.R.6 challan evidencing pal,,rnent of Rs.2OO/- (Rupees two
Hundred only) or Rs. 1,O00/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for liling a Reysion Apptication. If the
amount ofduty and interest demanded, fine or penalty levied is orre lakh rupees or less,
fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.100O/-.

In respect of cases other than these mentioned under item 2 abovt:, any person aggrieved
by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appeltate Tribt.nal at the following
address:

3iD
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Cuatoms, Excise & llerelce Tax Appellate
Tribunal, West Zonal Bench

2nd Floor, BahumaLiBhavan,
Nr.Girdhar Nagar Ilridge, Asarwa,

Ahmedabad-380 ()16
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5 ,1962 129L 52o 21 9 6c
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Under Section 129 A 16) of the Customs
the Customs Act, 1962 shall be accomp

Act, 1962 an appeal under Section 129 A (1) of
anied by a fee of -

(F)

{a) where the amount of duty and interest demanded and penalt
Customs in the case to which the appeal relates is five lakh
rupees;

y levicd by any officer of
rupees or less, one thousand

({l)

{b) interest demanded and penalty lcvied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh n:pees, five thousand rupees ;

where th

ff,.cqftrflsi"-qq$ qrq-6'inFcs

e amount of duty and

(T)

a-cq-qrH-6r{tr5-qc*3rf u6-frfr ;6trtrgr{5qg

(c)

(E)

(d)

6

duty and interest demanded and penalty levied by any officer of
to which the appeal relates is more than filty lakh rupees, ten

er shall lie before the Tribunal on payment of lOo/o of the duty
uty and penalty are in dispute, or penalty, where penalty alone

+oonffiEur++Rrqqrfu-Srtqr#qt}ftqft.wqsrfte, -

qlesb

(ir')

where the amount of
Customs in the case
thousand rupees

An appeal against this ord
demanded where duty or d

(t{) $fl-ffcr.ilr+fiqrfirc-sr{ffiftrq{rr{orffiwr@.
s{qql

r o r.irEro-ttqr,q6iarTf,{sft-dEte, qdErqrqTSrTr 
I

t\r

is in dispute

12 e (g)

10? 3fild{iq{,

\3{

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

) for restoration of an appeal or an application shall be accompanied by a fee of live
dred rupees

,
t
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M/s. Shubh Arya Steel Pvt. Ltd., Arya House, Kherghada Street,

Khargate, Bhavnagar - 364001(hereinafter referred to as "the appellant")

have filed the present appeal in terms of Section 128 of the Customs Act,

1962 against the Speaking Order No. 14l2023-24 dated 13.07.2023 issued

from F. No. VIII/ 6(a)-2512023-24 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Customs Division,

Bhavnagar (hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant had imported

vessel MV MSC FEDERICA for breaking up as per Memorandum of

Agreement dated 30.06.2023 and frled Bill of Entry I'lo. 6697O80, dated

O3.O7.2O23 under Section 46 of the Customs Act, 1962. The Bill of Entry

was provisionally asscssed by classifying the goocs viz. Vessels for

breaking under CTH 89.08, Bunkers (inside/outside Iingine Room Tank)

under CTH 89.08, Provisions under CTH 98.05 and Paints, Thinner,

Chemicals, Acid and Greese under CTH 3814. On prc,duction of Original

Memorandum of Agreement with all other relevant do<:uments, the Bill of

Entry was finally assessed vide the impugned order by classi.rying fuel and

oil (bunkers) inside and outside Engine Room Tanks un,ler CTH 2710.

Being aggrieved with the impugned Order, the

the present appeal contending as undcr;

The impugned order has been issued in violation r

case of M/s. Mahalaxmi Ship Breaking Corp. etc. v7 s. Commr. of Cus*.

(Prev.) reported in [(2023) 5 Centax 193 (S.C.)] has held that Fuel oil

contained in bunker/tanks of engine room/outside en1$ne room ofvessels

to be broken up were to be assessed along with vessel,: as their parts and

not separately. The Honble Supreme Court upheld the view taken by the

Hontrle CESTAT in the case of M/s. Shree Saibaba Ship Breaking

Company vs. Commissioner reported in [(2023) 2 Cerrlax 128 (Tri. -

Ahmd.)] and declared as correct. The contrary view taken by the Hon'ble

CESTAT in Karndar Associatcs vs. Commissioner repc,rted in [2016 (339)

E.L.T- 158 (Tri.)l was not subscribed with by the Honble Supreme Court

and appeal filed thereagainst by appellant was allowed

The Hon'ble CESfAT in the case of M/s. Shree Saibaba Ship Breaking

Company (Supra) following the judgment of the HorLble High Court of

Gujarat in the case of M/s. Priya Holding B/t. Ltd. v/'s. Commr. of Cus.

(Prev.) reported in [2013 (288) ELT 3a7 (Guj)] has hel<l that the Fuel and
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oil stored in the tanks in the engine room of the vessel is classifiable

under CTH 89.08.

The Honble High Court of Gujarat in the case of M/s. priya Hoiding pvt.

Ltd' (supra) has held thatthe bunkers containing oil were to be treated as

part of the vessel's machinery and were classifiable under heading No.

89.09 of the Schedule to the Customs Tariff Act, 1975. The appellant

submits that the Deputy Commissioner mis-interpreted the order of the

Hon'ble High Court while recording his findings at para-S of the

impugned order. The Honble High Court has not hcld what the Deputy

Commissioner has concluded.

During the relevant time, decision of the Honble High Court of Gujarat in

the case of M/s. Priya Holding Pvt. Ltd. (Supra) is binding to all lower

authorities for purpose of classifying contents & interpretation of as to the

quantity of fuel & oil as per clause (b) of circular no. 3Z /96-Clas as held

by the Hon'ble High Court of Gujarat judgment relied upon by the

appellant herein above. Hence, the fuel & oil lying in the engine room

tanks should be classified under CTH 8908 of the Customs Tariff Act,

r975.

Assistant Commissioner has shown judicial indiscipline in not abiding by

the judicial pronouncements of the Hon'ble Supreme Court of India in the

case of M/s. Mahalaxmi Ship Breaking Corp. (Supra). Thus, the present

approach for classifying the bunkers lying inside Engine room tank in the

bill of entry to CTH 27 lQ by issuing the impugned order is erroneous.

. Shri Rahul Gajera, Advocate appeared for personal hearing on

4.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal. He.relied upon the decision of Hon'ble

Supreme court in the case of M/s Mahalaxmi Ship Breakers.

5. I have gone through the facts of the case available on record and

grounds of appeal. The issue to be decided in thc prescnt appeal is whether

the impugned order passed by the a(judicating authority classiSing fuel

and oil (bunkers) inside and outside Engine Room Tanks under CTH 2710

of the Customs Tariff Act,1975, in the facts and circumstances of the case,

is legal and proper or otherwise.

5.1 It is observed that the appellant had imported vessel MV MSC

FEDERICA for breaking up as per Memorandum of Agreement dated

30.06.2023 and filed Bill of Entry No. 669708O, dated 03.O7.2O23 under

Section 46 of the Customs Act, 1962. The Bill of Entry was provisionally

assessed by classifying the goods viz. Vessels for brcaking undcr CTH

89.08, Bunkers (inside/outside Engine Room Tank) under CTH 89.08,

Provisions under CTH 98.05 and Paints Thinner, Chemicals, Acid and

'r4i

Iw,,,3
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Greese under CTLI 38 14. On production of Origintrl Memorandum of

Agreement with ail other relevant documents, the Bill of Entry was finally

assessed vide the impugned order by classifying fuel and oil (bunkers)

inside and outside Engine Room Tanks under CTH 271().

5.2 It is observed that the Honble Tribunal, Ahmedabad in Final Order

No. A/11792-ll85l/2o22, dated O1.12.2022 had s:ttled the issue of

classification of oil contained in the bunkers tank inside engine room of

vessel imported for breaking and held that Oil containt:d in Bunker Tanks

in Engine Room of Vessel imported for breaking up is classifiable under

CTH 8908 along with such vessel. The relevant para 5.4 of the decision is

reproduced hereunder:

"5,4 In uieut of the aboue, aforesaid decisions of the Hon'ble Gujarat

High Court and this Tibunal, the impugned Order:; holding that Oil

inside the Bunker Tanks in engine rooms are to be assessed to dufu

under CTH 27.10 are liabte to be set aside and Oil contained in Bunker

Tanks in Engine Room of Vessel imported for breakinlT up is cla'ssiftable

under CTH 89OB along with such uessel."

of Vessel imported for breaking is settled by the order of Hon'ble Tri

dated 01.12.2022

5.3 As regards the Oil contained in Bunker Tanks outside the engi

room of vessel, since no speaking order was passed oy the adjudiC.atihg

authority in the aforesaid case, the Hon'ble Tribunal had remanded the

matter to the adjudicating authority to pass speaking order in respect of

duty pertaining to Oil contained in Bunker Tanks outs;de the engine room

of vessel. I-Iowever, it is observed that the Hon'ble Tribunal while

remanding the issue of classification of Oil containe(l in Bunker Tanks

outside the engine room of vessel had held that if the te.nks containing Oils

are connected with pipelinc: with the engine or machinery of the vessel,

then the same be treated as integral part of the engine or machinery of the

vessel. Thus, in my considered view only factual verifi,:ation was required

to be done whether the tanks containing Oils outsic.e engine room are

connected with pipeline with the engine or machiner5' of the vessel. The

relevant Para 5.5 of the said order of the Tribunal is reproduced as under:

"5.5 As regards, the Otl contained in Bunker Tanks outside the engine

room of uessel, despite dutg u;a"s paid under protest, there is, howeuer,

no speaking or.der passed as regards the same. It can be seen that if

the tanks containing Oils are connected with pipelin.e with the engine

or machine4l of the uessel, there may be no rea,sorl whg the same

\,
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/'

canrlot be treated as integral part of the engine or machinery of the

uessel. Houeuer, since there is no speaking order on that part o/ issue,

we direct the adjudicating authoity to po'ss speaking ord.er in respect

of dutA pertainirq to Oil contained in Bunker Tanks outside the engine

room of uessel."

Thus, for the classification of oil contained in the Bunker Tanks outside

Engine Room of the vessel imported for breaking, it was held that if the

tanks containing Oils are connected with pipeline with the engine or

machinery of the vessel, then the same is to be treated as integral part of
the engine or machinery of the vessel and classifiable under CTH ggog

along with such vessel.

5.4 It is further observed that the Hontrlc Supreme Court in the case of

Mahalaxmi Ship Breakers Corp. Versus Commissioner of Customs,

Bhavnagar l(2O23) 5 Centax 193 (S.C.)l had upheld the order of the Hon'ble

Tribunal dated 01.12.2O22."fhe relevant para ofthe order is reproduced as

under;

"6. Hauing consid.ered both the orders as well as the submi,ssions of

the partbs, this Court b of the ubw that the later ui.eut expressed. in

the orders dated 16-2-2022 and 1-12-2022 [which are the subject

matters of Diary No(s| 2422O OF 2022, Diary No(s| 8945 OF 2023,

Diary No(s| 10272 OF 2023, Dia.ry No(s). 1OO34 OF 2O23, Diary

No(s). 1129O OF 2023, Diary No(s).8954 Ot'2023, Diary No(s).

10267 OF 2O23, Diary No(s). 10O31 OF 20231 i-s conect. The

Reuenue's appeaLs are, accordtnglg, dLsmissed. "

,w
I

5.5 It is observed that the Hon'ble Tribunal vide Order dated

Ol .12.2022 has categorically decided the issue of classification of oil

contained in the Bunker Tanks and the same has been upheld by the

Honble Supreme Court vide order dated O5.O4.2O23 reported at [(2023) s

Centax 193 (S.C.)]. Thus, in view of categorical decision of Honble Tribunal

which was upheld by the Honble Suprerpe Court, there is no scope left for

further interpretation in the issue. Thercforc, the impugned order passed

by the adjudicating authority classifying fucl and oil (bunkers) inside and

outside Engine Room Tanks under CTH 2710 is erroneous and not

sustainable. The impugned order being devoid of merit is accordingly set

aside,

5.6 By respectfully following the decision of Honble Tribunal,

Ahmedabad dated 01.12.2022 and, the decision of the Honble Supreme

Court, it is held that the Oil contained in Bunker Tanks in Engine Room of

Vessel imported for breaking up is 
Oclassifiable 

under CTH 8908 of the
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Customs Tariff Act, 1975 along with the vessel. The Bill of Entry may be

assessed accordingly.

5.6.1 Further, as regards the classifrcation of oil ccntained in Bunker

Tanks outside the engine room of vessel, the matter :s remanded to the

adjudicating authority for passing speaking order after factual verification

whether the tanks containing Oils outside engine room are connected with

pipeline with the engine or machinery of the vessel.

6. The appeal filed by the appellant is disposed off in arove terms.

-..\-
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