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Passed by :-

RrsEcRvrf, utm ongm
Shiv Kumar Sharma, Principal Commissioner

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-42-2O25-26 dated13.O1.2O26
in the case of M/s Riddisiddhi Bu1lions Ltd (IEC O39aOl7O42), Office No 27,2"a Floor,
109, Shaikh Memon Street, Shahi Galli, Zavei Bazar, Mumbai - 400002 & M/s
International Cargo Services, Customs Broker, 4O3l4O4 14O5, "Himadri", O1d High
Court Lane, Ahmedabad-38ooo9.

1 fus qRd) +1 qo qfr ffi qrfr t, sA qfu'rd cdrl fi ftq fi ,{@ g-{H o1 qrd B r

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. Ss s{r*{r i qngg at€ fi qfr {s ontcr 01 qrR fr fic crd b lhor frqr V@., B-€rd {@
\rd Q-dE{ e{fifrq qrqft-'orq, ordtrdT-srd fid o1 {s rntql t trsq qfio oq v6-ar B r .rrfrs
vflq-o rfrqn', Sqr {@, usrq {@ \,ti +dr6{ otfi-frq qrqrfU-fiur, ffi r,m", *gqd
litFl , fifttrt rrn gd & qrg i, Ftltw +rt, orqrqr, cfililErc-38o oo4 61 qdfud ilfr
qftqr

2. Any person deeming himself aggrieved by this Order may appeal against this Order
to tl're Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribuna.l, 2nd Floor, Bahuma.li Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004
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3 sffi qfif,Hsq€ S.q.. frafudo1wfiaftqrs-qwSqr{-cf, 1qfie) ffi, rosz
& frqq 3 & Bq Fqq tz r C frfiffE qfud an eereR fu s srgt r um erfi-o ol qrt qmf fr
ilRc-d fuqr qrq aqr fu{ strecr }. ft-rd r{fid 61 

.rT€ d, s{-+1 tfi B-d-fr d qfrcf iidff al qrt
g+i t oe t oc' \rfi qfr qclFrd ilfr illdq I rr0-d t srif}'d eln (€rilq fi aI{ qM"fr
edBdfrqqfisrFsr

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be
frled in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be certified copy). A11

supporting documents of the appeal should be forwarded in quadruplicate.

4 o{frf, ftfsfr ald frT ft-flur qd o{fi-d b oflqr-{ snkd t, qR qffi fr ilfuf, al qrqrfr d?fi ssb
srq ffis sntqr b ft-€-d otfid Efr ,Ti d, s{r61 f Birfi A q'ftqi riflTr d qrEfi 5o-+i t 6-r t
6qC-fiscrFrdqfrdrt I

4. The Appeal including the statement of facts and the grounds oI appea-l shall be
frled in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

s otfio or qq, oif$ o{trdT Hfr dry \,?i {A sfeJq \,?i frrS il& Gr{rsr fu{rq } k{r G{fi-f, b
onutf h se qfrff & eiarfa tqn o-r+ qGq qd N o'Ruii o1 mflT€R FqiBrd o-tqr qrBq 

r

5. The form of appea-1 shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecuLively.

6. &frq Sqr E-o. ofqftqc, r e62 o1 qrtt r zs t & su-e-{n } oidrfd ftqfkd s1q fus R{t{ qt
ff6 R{d t, a-o } Effi xfr {r$q-*-d #o ol qncqr t;qlqrlsf,{u afl d-o t voq-o ftER }
nH q-r tqifu-d dq grw h uft< ero +1 qrsrft dqr qo dq grw qff-o b qqd b €Iq €ds fu-ql

ffgrfll

6. The prescribed fee under the provisions of Section 729A of the Customs Act,7962
sha-Il be paid through a crossed demaad draft, in favour of the Assistant Registrar
of the Bench of the Tnbunal, of a branch of any Nationalized Bank located at the
place where the Bench is situated and the demand draft shall be attached to the
form of appeal.

7. {s 3{reqr }' E-F-e Sql {-ffi , ssE {@' qti €-drs{ otfl-frq qrqrfsf,{uT fr go b 7. s% qfl
{@ 3{rrEr {@.q?i glqrrr or fuil-{ e 3{tldr g{cHr E-di rft6 g{cl{r +. dlu fr'dK ? ss-or

u-oan o-rt utro +1 ur qr+-fr t r

7. An appeal against this order shall lie before the Tribuna-l on payment of 7.SYo of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalry alone is in dispute".

8. erlqfdq {-tr GdUhqc, 1870 }' G{-drfa BEff{d fuq eEsR €'ds fuq Tq r{Taqr a1 qfr q{

3qgffi qrqrdq {@ Eo-e ofi d+ qrFq 
t

8. The copy of this order attached therein should bear an appropriate court fee stamp

as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No. VIII/ 10-05/Pr. Commr/ O & A/2O17 dated 07.O8.2O17

issued by the Principal Commissioner, Customs, Ahmedabad to M / s Riddisiddhi
Bullions Ltd (lEC O398Ol7O42l, Offrce No 27, 2"a Floor, 1O9, Shaikh Memon Street,
Shahi Galli, Zavei Bazar, Mumbai - 400002 & M/s Internationa-l Cargo Services,

Customs Broker, 4O3l4O4I4OS, "Himadri", Old High Court Lane, Ahmedabad-380009.
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M/ s Riddisiddhi Bullions Ltd f RSBL" ald also "Importer" for brevity) are

holding Importer Exporter Code 0398017042. They have their registered offrce at

Office No 27,2"dFloor,109, Shaikh Memon Street, Shahi Galli, Zaven Bazar, Mumbai

- 4OOOO2 and corporate ofhce at Bullion House, 115, Tambakata Lane, Opp. Dagina

Bazar, {dhonie, Mumbai - 4OOOO3. They have a branch oiEce at 2246, F Floor, Opp.

Girish Cold Drinks, Manek Chowk, Ahmedabad - 380001. On 09/O9/2OO9, they were

awarded certificate of recognition as 'Star Trading House'by the Directorate General of

Foreigrr Trade [DGFT), Ministry of Commerce, Government of India. Further, on

08 /08 /2OLl, they were awarded status of "Premier Trading House".

2. Notification No 88 (RE-2OO9\ |2OO4-2OO9 dated 26.02.20O9 issued by DGFT

added 'Star Trading House (only for Gems & Jewellary sector)', amongst others, to the

list of Nominated Agencies mentioned in Para 4A.4 of Foreign Trade Policy 2OO4-O9.

According to Para 4A.4 of Foreigrr Trade Policy 2OO9-2O74, Exporters (except EOUs

arrd units in SEZ) of Gold/silver/platinum jewellery ald articles thereof were

permitted to import their essential inputs such as Gold, Silver, Platinum, Mountings,

Findings, Rough Gems, Precious and Semiprecious Stones, Synthetic Stones ald
Unprocessed Pearls etc in accordance with the procedure specihed in this behalf

through the Nominated Agencies. Nominated Agencies were MMTC Ltd, Handicra-ft

and Handloom Export Corporation (HHEC), State Trading Corporation (STC), the

Project and Equipment Corporation of India Ltd (PEC), STCL Ltd, MSTC Ltd, Diamond

India Limited (DIL), Gems & Jewellery Export Promotion Council (G&J EPC), Star

Trading House (only for Gems & Jewellery sector) and Premier Trading House and any

other agency authorised by RBI. The monitoring mechanism thereof was to be as per

the provisions laid down in Hand Book of Procedures (HBP) in this regard.

3. DGFT issued Policy Circular No77(RE-20081/2OO4-2OO9 dated, 31/O3I2OO9.

Para 2 of the Circular mandated that "For tl're Premier Trading Houses and the Staf

Trading Houses (only for Gems & Jewellery exporters), the Certificate holder shall be

required to request to the concerned Regional Authority (RA) (who had issued the

Status Certificate / the Registered office is located) enclosing therewith a self-attested

copy of the valid Status Certificate. RA, in turn, shall issue a Certificate to the Status

Certificate Holder in the format appended to the Circular. This Certifrcate sha1l be

valid for one year starting from l"t Day of the Financia-l Year of filing application. This

Certificate shall be renewed every year based on the validity of the Status Certificate

and the performance of the Nominated Agency on annual basis". Further, Para 3(c)

mandated that at least 10% of the imports of each entity shall be supptied to the

exporters. At Para 5 of the Circular, it had been stipulated that clearalce of import

consignment sha-ll be allowed by the Customs Authority as per the Procedure laid

down by them for the Nominated Agencies by way of Customs Notifrcation and I or

Circular issued by them from time to rime.
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4. The Policy Circular No 77 (RE-2008) was further amended by DGFT vide Policy

Circular No O7/2OO9-2014 dated 27.Oa.2OO9 mandating that at least 15 % of the

imports of each entity sha11 be suppiied to the exporters thus increasing the

mandatory supply of Golcl for export purpose by 5%. ln tune with the above, CBEC

issued Notifrcation No 106 /2009-Customs dated 74.O9.2OO9 amending Notification No

57 /2OOO Cus dated 08.05.2000 by inserting a proviso that the nominated agencies

(except for those authorized by RBI) shall follow the procedure and fulfrll the

conditions as specified in the Policy Circuiar No. 77 (RE'2008)/ 2004-09 dated

31.03.2009, as amended from time to time issued by DGFT. Further, CBEC issued

Circular No 28/20O9-Cus dated 14.10.2009 prescribing certarn procedure in order to

avoid divergent practices artd to streamline supply of precious metal for exports.

5. On lal05/2O7O, DGFI granted M/s RSBL'Nominated Agency Certificate' (NAC)

for direct import of precious meta.ls in terms of Para 4A of the Foreign Trade Policy.

DGFT, while issuing the Nominated Agency Certificate, stated on the body of the

certiflcate that "7hrb is subject to prouisions of FTP and Procedure laid there under, RBI

Guidelines and the Customs Rules and Regulations". The Nominated Agency Certifrcate

had been thereafter renewed every year and M/s RSBL had been importing bullions

through various ports in the country including Air Cargo Complex, Ahmedabad.

6. Policy Circular No 77 (RE-2008) was withdrawn by DGFT vide Policy Circular

No 14(RE-20lol /2OO9-14 dated 01.02.2011. This meant that free import for domestic

consumption had been allowed to all Nominated Agencies.

7. On 22.O7.2OL3, the Reserve Bank of India issued Circular No 15 dated

22.07.2013 lalng down conditions on import of Gold. The scheme introduced by this

Circular is popularly known as 8O:20 scheme. The Circular being central to this SCN

is reproduced here below:

RBr/2013-14/ 148

A.P. (DIR Series) Circular No 15

Julg 22,2O13

To

All Scheduled Commercial Banks uthich are Autharised Dealers (ADs) in

Foreign Exclnnge/ All Agencies nominated for import of Gold

Madam / Sir,

Intport oJ Gold bg Nominated Bonks / Agencies,/ Entities

Page 4 of 82



F. No: VIII/ 10 05/Pr. Commr/O e A/2O17

Attention of Authorbed Persons is dranan to tlle Reserue Bank's A.P. (DIR

Seies) Circulars No 103, 1O7 and 122 doted Mag 13, June O4 ond June

27, 2013 respectiuelA on the captioned subject. As per tLese instructions,

certoin restictions were imposed on the import of uaious forms of Gold by

nominated banks/ nominated agencies/ premier or star trading

houses/ SEZ units/ EOUs uhich houe been permitted to import Gold for use

in the domestic sector. None of these restictions u-tas applicable to import

of Gold for the purpose of exports or to import of Gold bg units in SEZ

exclusiuelA for the purposes of exports.

2. Based on a reuieu-t of the aboue instructions and in ansultation u-tith

Gouernment of India, it Lus been decided to rationalize tLe import of Gold

in ang form/ puitg including import of Gold. coins/ Dore bars into tte
country. Accordinglg, the follouing instructions are issued:

o) It shall be incumbent on all nominated banks/ nominated

agencies to ensure thot at least one ftfrh of euery lot of import of
Gold (in ang form/ puritg including import of Gold coins/ Dore

bars) is exclusiuelg made auailable for tLrc purpose of export.

Such imports sLnll be linked to financing of exporters bg *Le

nominated agencies (i.e. auerage of last tLree gears or ang one

gear uhicLLeuer b higler) Further, theg shnll make auailable

Gold in any form for domestic use onlg .to entities engaged in

jeutellery business/ bullion dealers supplging Gold to jeutellers.

b) I:heg uill be required to retain 2O per cent of the imporled

quantitg in tLe Custom.s bonded utarehouses.

c) Ttteg are permitted to undertake fresh imports of Gold onlg after

the exports tnue taken place to the ertent of at leost 75 per cent

of GoLd remaining in the Customs bonded warehouse.

d) Ang import of Gold under anA tgpe of schenE, shall follout th.e

2O/80 pnnciple set out at (a) and (b) aboue. TlLe extant

instructions, as regard.s import of Gold on consignment basis, LC

restictions etc. stand withd-routn.

e) A uorking exomple of tLe operation the scheme enui-soged in

tenn-s the present instructions is giuen in tLLe Annex.

3. Entities/ units in the SEZ and EOUs, Premier and Star trading lnuses

are permitted. to iflWort Ctold exclusiuely for the purpose of exporls onlg.

4. AD Category I Bo,nks are adubed to strictlg ensure tLrat foreign
exchonge transaction s effected bg / for their constituents ore compliant

u-tith the aboue instructions. Head Offices of nominated agencies /
lnternational Banking Diubion s of banks u.tould be responsible for
monitoring operations of the reuised scheme taking into account

transactions put through different centres.
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5. Gouernment of India will be issuing separate instructions, if anA, to the

Customs authorities/ DGFT to operationalize ond monitor these import

restictions .

6. The above instructions u.till come into force with immediate effect.

Authortsed dealers mog please bing the contents of this Circular to the

notice of their constituents and. customers ancerned.

7. TIE directions contained in this Circular traue been issued under Section

10(4) and Section 11(1) of tlrc Foreign Exclnnge Management Act (FEMA),

1999 (42 of 1999), and are uithout prejudice to permissions / approuals, if
ong, required under ang other lou-t-

Yours faithfullg

Rudra Naragan Kq,r

Chief G eneral Monag e r-in- Charg e

Annex

An example of the working of the scleme:

1 . Nominated AgencA AEJC impofts sag 1OO kg of Gold in ang

form/ puitg.

2. Out of the aboue impori of 1OO kg, 20 kg Gold held in the bonded

uarehouse can be got releosed in part or full to be sold to exporters of
Gold against undertaking to Custom.s authoities as is the practice

now.

3. Ang furlher import of Gold bg AEIC slnll be permitted bg the Customs

authorities onlA to the ertent of actual export out of 20 kg of Gold teld

in bonded warehouse. This can Lnppen onlg afier at least 15 kg of

Gold out of 20 kg is actually exported from the preuious lot.

4. If ABC uan.ts to place order for the seand lot of import, only 75 kg of

imporl (including 15 kg for exports) utill be permitted which uilt again

follow the procedure outlined aboue. At this stage, total Gold tuith the

bonded utareh.ouse meant for the exporter uill be (5 + 15) i.e. 2O kg.

Out of this at least 15 kg (i.e. 75o/o of the aboue 2O kgs) tuill houe to be

actuallg exported to enable ABC to import again. This procedure u.till be

follouted for euery Lot of import.

5 If for anA reo.son, ABC is not able to chnnnelize the Gold held in

bonded warehouse for exports, no further imports can be undertaken

by ABC utho tuill also anange for re export of the Gold in the bonded

utarehouse.
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8. According to Para No 3 of this Circular, M/s RSBL being in the category of

'Premier and Star Trading Houses' were permitted to import Gold exclusively for the

purpose of exports only. In other words, they were not entitled to imPort Gold for

supply for Home Consumption with effect from 22.07.2073. Reserve Bank of India

further reiterated the restriction on Premier ald Star Trading Houses vide Circular No

25 dated 14.08.2013. Subsequent to issuance of this Circular by RBI, CBEC issued

detailed instructions vide Circular No 34/2013-Cus dated O4.O9.2O13 modifying

earlier Circular No 2a/2oO9-Cus dated \4.7O.2OO9. The facility of 8o:20 scheme had

been extended to Star arrd Premier Trading Houses too vide RBI Circular No 133 dated

21.05.2074. M/s RSBL started operating under this Circular tl:.ereaJter. This facility

remained in force till issuance of RBI Circular No 42 dated 28.17.2014 whereby ali

instructions issued about the 80:20 scheme from time to time were withdrawn with

immediate effect.

9. On the date RBI issued Circular No 15 dated 22.7.2073, M/s RSBL booked 1OO

Kg of Gold purchased from M/s Bin Sabt Jewe11ery LLC, P O Box No 25515, Building

No 158, Naif Road (South), Deira, Dubai, UAE vide lnvoice No USD-5275 dated

221O7 /2013 and Airway Bill No 176 525a627 3 daled 22/07 /2013. For clearance of

this consigrrment, Bill of Entry No 27a449O dated 23.07.2013 for Home Consumption

was frled by them at Air Cargo Complex, Ahmedabad. A similar transaction had also

taken place at Air Cargo Complex, Hyderabad. Ciubbing both these instances

togetJrer, DGFT issued a Show Cause Notice dated 14/lOl2O14 proposing rejection of

request for renewal of Nominated Agency Certificate under Section 14 read with

Section 11(2) of the Foreign Trade (Development & Regulation) Act for non-compliance

with the conditions of RBI Circular No 15 dated 22 /O7 12013 and proposing fiscal

penalty upon the Importer. In the said Show Cause Notice, it was observed that M/s
RSBL had imported Gold on or after 22/07 /2013 i.e. the date of issue of RBI Circular

No 15 dated 22/07 /2013, according to which Premier and Star Trading Houses were

permitted to import GoId exciusively for the purpose of exports only, and therefore the

entire Gold so imported should have been utilized for export purpose as per the

conditions of RBI Circular No 15 dated 22107 /2013. An addendum to the Show Cause

Notice was issued vide F No 03/91/f05/0OO7/AM12 dated 30.10.2014 calling upon

the Importer to show cause as to why the Nominated Agency Certificate dated

05.05.2014 (for the period 2ol4-2ol5l should not be cancelled in terms of Section 9(4)

of Foreign Trade (Development & Regulation) Act and Rule 10 of Foreign Trade

(Regrlation) Rules, 1 993.

10. On 31.10.2O14, the licensing authority suspended M/s RSBL's Nominated

Agency Certificate dated 05.05.2014 for the peiod 2Ol4-2O 15 in terms of RuIe 9(2) of

Foreign Trade (Regulation) Rules, 1993 which empowers the licensing authority to
suspend operation of any license granted under these rules where proceedings for

cancellation of such license has been initiated under RuIe 10 of Foreign Trade

(Regulation) Rules, 1993. In the mean time, M/s RSBL had already started operating
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under RBI Circular No 133 dated 2l.O5.2O14 which extended the 80:20 scheme to the

Star and Premier Trading Houses. However, the fact of suspension was suppressed

from Customs and during the suspension period, M/s RSBL have removed a quantity

of 6OO Kg of Gold by filing ex-bond Bill of Entry No 7243541 dated O 1 . 1 I .20 14 at Air

Cargo Complex, Ahmedabad, which was imported vide Warehouse into-Bond BilI of

Entry No 7 137639 dated 2l / IO /2074.

11. The suspension order dated 3117012014 was challenged by M/s RSBL before

the Honble High Court of Bombay in Writ Petition No 9873 of 2014. Honble High

Court vide order dated 03.11.2014 quashed and set aside the impugrred suspension

order and ruled that the Nominated Agency Certificate would continue to be effective

and operative till its va-lidity date but subject to the outcome of pending proceedings

for cancellation initiated vide Show Cause Notice dated 14.10.2014 by the DGFT.

L2, In the meantime, M/s RSBL filed another Writ Petition bearing No 1OOO1 of

2014 seeking relief from the probable cancellation of Nominated Agency Certificate.

The Hon'b1e Court vide interim order dated 70.ll.2Ol4 directed that v/ithout prejudice

to rights and contentions of both sides including on the point of maintainability of the

Writ Petition, in the event DGFT passes an order adverse to the petitioner (M/s RSBL),

then the same shall not be acted upon for a period of four weeks from the date of

communication to the petitioners, so as to enabie them to either pursue the Writ

Petition or to adopt appropriate proceedings.

13. The said Show Cause Notice dated 14/lO/2O14 was adjudicated by Additional

Director General of Foreign Trade vide Order-in-Original dated 14/01/2015 issued

under Adj File No O3/91/IOSIOOOOT ltr^iN{l2. It has been brought on record in the

Order-in Original at Para No 12 that the Nominated Agency Certiflcate dated

05/O5/2O14 had been returned by the Importer on09/O5/2014 as called back by the

office of the DGFT, Mumbai. The Adjudicating Authority observed under para 18 of the

OIO that M/s RSBL had supplied 2O0 Kg of Gold imported vide Bills of Entry dated

23/07 /2013 to domestic units and thus failed to comply with the conditions of RBI

Circular No 15 dated 22.07.2073 and therefore, violated Rule 13(2) of Foreign Trade

(Regulation) Rules, 1993 which attract provisions of Section 9(a) arrd 11(2) of Foreign

Trade (Development and Regulation) Act 1992, as amended. Since M/s zuddi Siddhi

Bullions Ltd had violated the conditions of Nominated Agency Certificate dated

O9.O4.2O13 (for the period 2013-2014), in terms of Para 4A.35 of Hand Book of

Procedure 2OO9-2OI4 they were not eligible for renewal of Nominated Agency

Certifrcate for the period 2074-2015 and therefore the Nominated Agency Certificate

dared 05.05.20I4 (for the peiod 2ol4-2o15), issued to M/s Riddi Siddhi Bullions Ltd

is ab-initio void. The Adjudicating Authority accordingly ordered for cancellation of the

Nominated Agency Certifrcate dated 05.05.2014 (for 2O74-2O15), ab-initio ard

imposed fiscal penalty of Rs 1O0 Crore on M/s RSBL.
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L4. Further, Hon ble Bombay High Court, passed another interim order dated

09lO2/2O15 in Writ Petition No 10001 of 2014. The petitioner M/s RSBL submitted

before Hon'ble Court that the Customs Authorities were apparently confused as to

whether the adverse order of Addl. Director General of Foreign Trade should be acted

upon or they must abide by the Court's order dated 03.I1.2014 in the Writ Petition No

9873 of 2014. ln the interim order, Honble High Court directed that pending

admission of the Writ Petition, the Order-in-Original dated 14lOl l2Ol5 shall not be

acted upon by the respondents. Honble High Court a-lso ordered that the Customs

Autlrorities shall abide by the interim order (dated O9|O2/2O15) and granted stay in

favour of the petitioners pending admission. However, it was clarifted that the order

was issued without prejudice to the rights and contentions of both the parties.

15, M/s RSBL had frled the Writ Petition bearing No 10001 of 2014 before Hon'ble

Bombay High Court under Article 226 of tt-e Constitution of India questioning the

Iegality and validity of Circular No l5 dated 22 /07 /2013, and its subsequent circulars

issued by the Reserve Bank of India, and proceedings consequent thereto initiated vide

Show Cause Notice dated 14 / 10 /2Ol4 by the Zond Director Genera.l of Foreign Trade

and also the order passed in furtherarice thereof dated l4lol/2o15. It was prayed

that these be quashed and set aside.

15.1 The petitioners, namely, M/s RSBL, its Vice President arld Directors had sued

the Union of India, the Reserve Bank of India (Foreign Exchange Department) and the

Additional Director General of Foreign Trade (Mumbai Zonal Unit) in the Writ Petition.

The petitioners contended that the Reserve Bank of India has no jurisdiction to

regulate import of bullion. It has not been mentioned in the RBI Circular No 15 dated

22/07 /2013 that imported gold caanot be made available for domestic use. Once it is
not al absolute bar then that Circular shouid not have been applied at all to the

imports of the petitioners. Neither the Reserve Bank of India Act, 1934, nor the

Foreign Exchange Management Act, 1999, particularly section 10(4) thereof or sub-

section (1) of section 11 thereof would have application to a Nominated Agency.

Section 10 speaks of an Authorised Person whereas section 11 spells out RBI's powers

to issue directions to Authorised Person. T?rere is no reference in these provisions to

the Nominated Agencies. Further, the Reserve Bank of India is not the authoritSr

empowered by law to issue any instrucLions or directions regulatilg import of gold or

bu1lion. The Reserve Bank of India has no power to enunciate a policy to channelize

the import of gold into India and its utilisation for export only. The reliance placed by

the Additional Director Genera.l of Foreign Trade on the Schedule - I - Import Policy

below ITC(HS) 2Ol2 is entirely misplaced. The ITC(HS) Code 71O81200 refers to Gold

(including gold plated with platinum) unwrought or in semi manufactured forms or in

powder form, and its import is free. Merely because that refers to Reserve Bank of

India Regulations does not mean that the subject transaction would fall within the

purview of the same. The petitioners had entered into the transaction prior to the

Circular dated 22/07 /2013 was issued. In these circumstances, the impugned order

insofar as it relies upon the above materia-l cannot be sustained and must be quashed
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and set aside. The Additional Director General of Foreign Trade has acted beyond the

jurisdiction vested in it by law. It has taken cognizance and note of certain

instructions issued by authorities not contemplated by the Foreigrr Trade

(Development & Regulation) Act, 1992. In any view of the matter, if the essential

function of the RBI is to maintain control over reserves interlinked to import ald
export of gold, then, even that power will not enable it to issue the Circulars as are

relied upon. Once the RBI itself lacked jurisdiction, then the Additional Director

General of Foreign Trade's order placing reliance on the Circular of the RBI is wholly

i1lega1. Consequently, the impugned order must fall to the ground for absence of

jurisdiction or lack of power in the RBI.

15.2 The respondents contended that by Annexure-2 whicb is appended to Policy

Circular No.77 /2OO4-2O08 dated 31/O3/2OO9, there is a reference in Note 4 to

Nominated Agencies. They are obliged to follow the RBI guidelines and particularly,

Circular No.2 dated O9/O7 /2OO4, as €rmended from time to time. The guidelines for

import and supply of precious metal by Nominated Agencies may have been

withdrawn by the DGFT by Poliry Circular No.l4dated Ol lO2/2O11, yet there is

nothing erroneous or illegal when the DGFT relies upon the RBI Circular No.15 dated

22107/ 2013. The petitioners'contentions, on lack of power in the RBI or the

impugned order is erroneous or illegal because it refers to extraneous material, are

inaccurate and unacceptable. Once there are guidelines of the RBI so as to guide the

Nominated Agencies in the import of precious metal, then, reference to the sarne

cannot be criticized or assailed by the petitioners. The Respondent submitted that a-11

RBI Circulars are part of the Foreign Trade Policy. AII the licences are subject to the

condition of compliance with the RBI guidelines. The Nominated Agency Certificate is

referring to tJle provisions of the Foreign Trade Policy 2OO9-2OI4 and the status of

Premier Trading House is in accordance therewith. The certificate itself states that it is
subject to the provisions of the Foreigrr Trade Policy ancl procedure laid down

thereunder, RBI guidelines ald the Customs, Rules and Regulations. If the RBI is the

controller and manager of foreign exchange, it controls the foreign exchange movement

through its supervisory powers with the aid of its supervisory and controlling powers

over the authorised dealers, then, it must be understood that it is the authorised

dealer who remits foreign exchange abroad on behaif of the constituents, namely, the

importers such as the petitioners. A condition imposed on the authorised dea-ler that it
wouid have to comply with the RBI circulars and guidelines, then, those would bind

equally the constituent of the authorised dealer.

15.3 While disposing off the Writ Petition vide Order dated, 23.12.20 15, the Honble

High Court concluded that none of the contentions as raised by M/s RSBL have any

merit. M/s RSBL contended that the Reserve Bank of India may be empowered to

regulate the dealings in foreign exchange and foreign securities, but in exercise of

such powers it can only proceed against the Authorised Dealer. In the garb of

exercising such powers, it cannot reguiate or restrict the imports. The Hon'ble Court

observed that once it is conceded that the powers of the Reserve Bank of India as a
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controller of foreign exchange so a]so in terms of tl e Reserve Bank of India Act, 1934,

enable it to issue the directions to Authorised Person, then, such directions would also

bind those claiming through the Authorised Person. In other words, if the Reserve

Bank of India directs the Authorised Person to insist on certain compliances before the

foreigr exchange is released by it, then, it can proceed not only against the Authorised

Person but others in the event they are not made. Therefore, once foreign exchange is

sought to fulhl the commitments such as import, then, appropriate conditions and

restrictions can be placed while releasing foreign exchange. The Reserve Balk of India

could very well impose a condition that before the foreigrr exchange is released, certain

directives issued by it to Authorised Person should also form a part of any

authorisation enabling import. In arry event, the authority permitting import of goods

can certainly impose a condition that the importer will have to fulfrl or act in

accordalce with the Reserve Bank of India directives, else it would not be in a position

to obtain the release of foreign exchange. Hence, the Reserve Bank of India has

enough powers and, tJ:erefore, tlaere is no basis for the complaint that it lacks

jurisdiction or authority to regulate the dea.lings in foreign exchange. Though the

petitioners rely upon the withdrawal of the Policy Circular No 77 of 2009 with effect

from 07/02/2011, what the petitioners state is that they applied for issuance of a

certificate as Nominated Agency. That certificate gralted to them itself states that the

petitioners have been nominated as a Nominated Agency under paragraph 4A.4 of the

Foreign Trade Policy as amended from time to time for the purpose of direct import of

precious metal. This certifrcate is subject to provisions of the Foreign Trade Policy and

the procedure laid down under the Reserve Bank of India guidelines and the Customs

Rules ald Regulations. This certifrcate as Nominated Agency has been renewed and

even the renewals incorporate the same condition. It is, therefore, futile to urge that

there was no obligation or duty to comply with the Reserve Bank of India guideiines.

The petitioners have raised self-defeating and self destructive pleas. On the one hand,

they question the Reserve Bank of India's authority arrd jurisdiction to prescribe any

guidelines by urging that the Reserve Bank of India is indirectly regulating and

restricting import, but on ttre other hand by relying on their status as a Nominated

Agenry, the petiLioners admit the appiicability of Reserve Bank of India guidelines.

They then urge that though the Reserve Bank of India guidelines would govem their

dealings and that would include a Circular or directive issued by the Reserve Bank of

India from time to trme, but such imports do not violate the Policy Circular dated

22/O7 /2013. Hon'ble High Court stated that such pleas being raised itself indicates

that the petitioners are blowing hot and cold. The petitioners being importers, the

Authorised Dea1er remits foreigri exchange abroad on behalf of .its constituents,

namely, the importer. It is in these circumstances that the petitioners are aware of

what provisions of law they were required to comply and in terms of the Nominated

Agency Certificate. All terms ald conditions as imposed by the NAC would have to be

fulfrlled by them. Any breach thereof, therefore, would empower issuance of a Show

Cause Notice and demanding penalty. It was too late to question either the authority

of the Reserve Bank of India or the contents of these Circulars. Advisedly therefore,

the petitioners try and urge that their import is prior to the issuance of this Circular
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and hence this Circular would not apply. There is absolutely no substance in this

contention. First of aiI, there is no difference between the Reserve Bank of India's

Circular No 15 dated 22/O7 / 2013 a:nd Circular No 25 dated 14 l08/2013, with regard

to import of gold by export oriented units / SEZ units, Premier Trading Houses and

Star Trading Houses. Both these Circulars are containing a clause for import of gold

exclusively for export. The petitioners being a Nominated Agency and on account of

being Premier Trading House were subject to 1OO%o export condition. The petitioners

imported 20O kg of gold evidenced by the bills of entry dated 23107 12013, which was

not exported by the petitioners. Therefore, the show-cause notice. It was also alleged

in the show-cause notice that there is a violation of the Circular dated 22107 /2013.
This Circular was a1so, on the petitioners own showing, uploaded on the website on

22/07 /2013, at 19:47 IST. The affidavit-in-reply pointed out the reference to the

Airway bills and claims that these were handed over to the Airlines only after

uploading of the Reserve Bank of India's Circular. Hon'ble High Court observed that

apart from the above being factual, in the impugned order, it has been found after

detailed reference to the documents relied upon by the petitioners themselves that this

Circular was very much in force and applied to the imports by the petitioners. This is

a factual finding and is in consonance with the overwhelming record. The speaking

order passed by the respondents makes detailed reference to tJle facts. It makes

reference to the imports of precious meta.ls and supply made to domestic units and

supply made to exporters during the peiod 07/04/2013 to 3l|O3/2OI4. Once the

certificates in favour of the petitioners were subject to the provisions of the Foreign

Trade Policy and the procedure laid down thereunder, the Reserve Bank of India

guidelines arrd Customs Rules and Regulations, then the import of 550 kg of gold

during the penod Ol/Oa12013 to 3l/O3/2OL4 was governed by the same. The Show

Cause Notice alleged that from the import of 550 kg of gold only 350 kg of gold was

exported and as per tl.e export details 200 kg of gold was supplied to the domestic

unit. This is a violation of the Reserve Bank of India's Circular. Each of the terms and

conditions, either in the certificates relied upon by the petitioners or the Reserve Bank

of India guidelines are in consonalce with the policy of the Government that precious

meta.ls having been brought in they ought to be exported so that the cost of imports

could be mitigated by the eamings from export. That would save valuable foreigrr

exchalge as weII. That is how the diversion in the domestic market was termed as a

violalion of Reserve Bank of India guidelines. For the violation to be established and

proved, the Show Cause Notice made specifrc reference to bills of entries, related

papers including previous orders etc. It a.1so made reference in details to ttre denia-ls in

the petitioners' reply ancl the stand therein that the Circular does not govern the

subject import or in other words, it is inapplicable to the imports in question. The

extensive arguments were noted and the observations therein are that the records

available in the file would prove and establish import of gold arrd diversion of 200 kg

therefrom in the domestic market / sector. The Hon'ble High Court stated that they

have no reason, therefore, to reject this frnding of fact. It is based on appreciation and

appraisal of all relevant and germane materials placed on record. This is not a case of

an order based on no evidence. It is an order based on appreciation and appraisal of
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the relevant and material documents before the Adjudicating Authority. The findings

of fact cannot be termed as perverse or vitiated by any error of law apparent on the

face of the record either. The petitioners were aware that the relevant date arld time

was that of fi,ting of bill of entry and not the date arrd time of shipment of goods. The

import into India and the above act of frling of Bills of Entry are, therefore, rightly

relied upon to enter a factual frnding against the petitioner on the point of applicability

of RBI Circular dated 22/07 /2013. Honble High Court therefore concluded that none

of the contentions as raised before them by the petitioners have any merit. The

petitioners made a request that the ad-interim relief granted on LO/L7/2O14 be

continued for a period of two months so as to enable the petitioners to challenge tJris

order in a higher court. The Hon'ble High Court took a view that interest of justice

would be served if the order passed on lO / ll /2014 is continued for a period of eight

weeks, but without prejudice to the rights and contentions of the parties.

16. The effect of Hon'ble High Court's order is that it upheld the Order in Original

dated 74/07/2015 issued by the Additional Director General of Foreigrr Trade.

Accordingly, the removal/sale of GoId imported vide Bill of Entry No 2784490 dated

23.07.2013 into domestic market had been held improper in as much as it violated

RBI Circular No 15 dated 22.07.2073. Honble High Court also upheld the

cancellation of the Nominated Agency Certificate dated 05.05.2014 (for 2014-75l,

which was ordered ab initio void. Further the order upheld imposition of frscal penalty

of Rs 100 crores on the Importer.

L7. Statement of Shri Amitkumar Amritlal Solanki, Tax Compliance Officer in the

importer frrm was recorded on 30. 1.2016. He deposed that they had frled a Bill of

Entry No 2784490 d,ated 23/07 /2O13 for clearance of 100 kg of gold for home

consumption at ACC, Ahmedabad. The gold was purchased from M/s Bin Sabt

Jewellery LLC, Dubai, UAE on the strength of having a Nominated Agency Certihcate.

They were entitled to import gold for home consumption without any limit and there

were no conditions for its utilization. The Airway Bill dated 22.7.2073 was issued at

7.21 PM (Indian time 8.50 PM). They had engaged M/s International Cargo Services,

Ahmedabad as a customs broker for their formalities. At the time of assessment by

tlre Customs of their Bill of Entry No 27 a449O dated 23.7.2013 in the EDI System, a

query was raised saying "Put up Compliance to the RBI Circular No 15 dated

22.7.2073". A reply was filed by their broker who stated that the goods were cleared

by Customs from other Ports in similar circumstances. He further deposed tJrat

under Circular No 14 (RE-2O 1Ol 2OO9-14 dated 7/2/2OI1, there were no restriction on

import of gold and its subsequent utilization till ttre issuance of Circular No 15 on

22.7.2013. He further deposed that the Bill of Entry was cleared on pal,rnent of

applicable duties on 24.7.2013, and the gold was sold in the domestic market without

making any exports.

18. Statement of Shri Kartik Anant Pancholi was recorded on 08l0212016 wherein

he deposed that they were running their business as a customs broker with
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Registration No AACFI0674ACH001 and that they had been doing business with the

importer for about 4 to 5 years. It was stated by Shri Pancholi that before filing the

documents in the EDI system they had informed the importer about the Circular No

15 dated 22/07 12013 issued by RBL However, the importer had informed them that

the airway bill was of date 22/O7 /2013 ar,d, therefore, the shipment was covered

under the provisions of Para 9.11A of the Handbook of Procedures. Shri Parcholi

further deposed that while replying to the query in EDI on 24/07/2013, they had

submitted copies of Para 9.1 1A and Para 2.12.2 of Handbook of Procedure along with

Para 5 of RBI Circular No 15/2013 dated 22/07 /2013, as suppLied by the importer, to

say that the RBI Circular was not applicable to their case. According to Para 9.11A

(ii), the date of shipment / dispatch for import would be reckoned as under: "bg air -
date of releuant airu-ng bilt provided this represents d.ate on u.thich goods left la,st airpori

in the country from uhich the import is effected'. Para 2.72.2 of the Handbook of

Procedures was cited to say "Validitg of an import authorization i-s decided with
rekrence to date of shipment / dispatch of good.s from supplging country as giuen in

paragraph 9.11A of Handbook of Procedure Vol.I and not the date of aniual of goods at

an Indian port". On the basis of the airway bill which reflected the date as 22.7.2013,

the full duty was paid on 24.7.2013 and out of charge was given by the Customs. Shri

Pancholi further stated that the import record file did not contain the copy of Para

9.1 1A a-red Pal.a 2.12.2 of Handbook of Procedure. He a.lso could not remember as to

who produced the photocopy of the Bill of Entry No 3791023 hled by M/s M D
Overseas pertaining to 100 kg of gold import through ACC, Bangalore though M/s M

D Overseas is their client at Ahmedabad. He had checked on the CBEC website and no

separate instructions were issued by the Government of India, as mentioned in the

RBI Circular No 15/2013. On the above basis, they had hled the BiIl of Entry for

home consumption on the instructions of the importer. On being asked about further

consignments imported by the importer, he deposed that the next shipment of gold

was made in June 2014 alter RBI Circular No 133 of 2074 dated 21.5.2014 was

issued.

19. Statement of Shri tshawarlal Saremal Kothari, Director in the importer firm M/s
RSBL was recorded on 3.5.2016. He deposed that he was agreeable to the depositions

of Shri Amitkumar Solanki made on 30.1.2016 and Shri Kartik Pancholi made on

a.2.2O16. He stated that Shri Pancholi had informed them about Circular No 15 of

2O 13 dated 22.7 .2013 issued by RBI before clearance of their goods under Bill of

Entry No 2784490 dared 23.7.2013. However, aJter considering para 5 of the Circular,

they were of the opinion that their consignment would not be hit by the RBI's Circular.

Further, the Circular was issued arld uploaded late in the evening at 7'. 47 PM and on

that day, there was no instruction on the CBEC website as envisaged under the RBI

Circular. Thereafter, the Customs had cleared their consigrrment arld they had paid

up tlre customs duty on '24.7.2OI3. He further deposed that he had not supplied the

copy of Bill of Entry frled by M/s M D Overseas as referred above to the customs

broker, which pertained to clearance of 1O0 Kg of gold through ACC, Bangalore. The

reply to the query in EDI had been submitted by the broker only.
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20. M/s RSBL, vide their letter dated 09-05.2016, submitted photocopies of the

into-bond/ex-bond Bills of Entry,Invoices, Export Shipping Bill and Invoices. Further,

vide letter dated 28.O4.2O 16, the Importer had submitted photocopies of the invoices

of Gold supplied to jewelers for the purpose of manufacturing jewelry for meeting

export obligation under 80:20 scheme arrd a statement showing details of their import

and exports. Certain discrepancies were noticed in the information in the tables

annexed to M/s RSBL's letter dated 28/04/2076, which were informed to them. M/s

RSBL, accordingly submitted revised data vide their letter dated 26/L2/2OL6 atd
clarifred ttrat tLrere was some typographical error in the particulars mentioned under

the head "export under 2O"/o" and that the quantity and amount figures were error

free.

21. Hon'b1e High Court of Bombay upheld the effect of the Order in Original dated

14 /Ol /2015 issued by the Additional Director General of Foreign Trade. It also upheld

the cancellation of the Nominated Agency Certificate dated O5/O5/2O14 (for 2014- 15)

which was ordered ab initio void. It appears from the above facts, circumstantial

evidences and decision of Hon'ble High Court of Bombay that M/s Riddi Siddhi

Bullions Limited had cleared into domestic tadff area 100 Kg of Gold valued at Rs

24,al,44,OOO imported vide BiIl of Entry No 2784490 dated 23/07 12013 in violation of

RBI Circular No 15 dated 22 / 07 /2013. It also appears that a.ll imports of Gold and

Silver effected by M/s Riddisiddhi Bullions Ltd during 2014-75 on the strength of

Nominated Agenry Certifrcate (which has been held ab-initio void arid cancelled)

become unauthorized imports. During this period, 22,00O Kg of Gold valued fTariff
rate) at Rs 54,14,56,0O,000 and 73,277 .4O9 Kg of Silver valued (Tariff rate) at Rs

2,48,2I,74,391 had been imported by M/s RSBL at Air Cargo Complex, Ahmedabad

and cleared into Domestic Tariff Area. Details of these imports are mentioned in

Annexure A and Annexure B of this Show Cause Notice respectively for Gold and

Silver. Out of the Gold imports, a quantity of 17,600 Kg of Gold valued (Tariff rate) at

Rs 43,25,92,37,500 had been removed under ex-bond Bil1s of Entry for Home

Consumpdon as detailed in Annexure A. The ba-1ance quantity of 4,4OO Kg valued

(Tariff rate) at Rs 10,82,70,33,47O had been issued to Exporters under invoices for the

purpose of meeting export obligation under 80:20 scheme, the details of which too are

incorporated in Annexure-A.

22. The Nominated Agency Certificate had been suspended and held ab-initio void

by Zonal Joint Director Genera.l of Foreign Trade on 31110/2014. However, the

Importer did not disclose the matter to Customs and removed a quantity of 600 Kg of

Gold va.lued at Rs 1,45,56,93,000 by frling ex-bond Bili of Entry No 7243541 dated

01/11/2014 at Air Cargo Complex, Ahmedabad, which was imported vide Warehouse

into-Bond BiI of Entry No 7137639 dated2l/70/2014. Hence, this omission resulted

in clearance of Gold without having a valid Nominated Agency Certificate. The Gold

thus removed appears to be liable for confiscation under Section 111 (d) & (o) of the

Customs Act, 7962. This 600 Kg Gold under ex-bond Bill of Entry No 7243541 dated
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Ol/ll/2014 is a part of the total 17,600 Kg Gold removed under ex-bond Bills of

Entry for Home Consumption as detailed in Annexure A.

23. Ttrerefore, it appears that clearance 100 Kg of Gold valued at Rs 24,81,44,000

effected vide Bill of Entry No 27 a449O dated 23.07.2O 13 and the imports of Gold and

Silver made dunng 2014-2015 as per Annexure - A and Annexure - B are liable for

confiscation under Section I I 1 (d) & (o) of the Customs Act. However, the Gold ald
Silver in question are not available for confiscation. It a1so appears that penalty is

imposable on M/s RSBL under Section 112 (a) of the Customs Act, 1962 for all the

aforementioned acts and omissions.

24. It also appears that since the Nominated Agency Certificate was cancelled ab-

initio, the Importer was not entitled to operate as Nominated Agency and they were not

entitled to supply duty free Gold to exporters under 80:20 scheme. Such remova.ls are,

therefore, required to be charged to the duty of Customs. Dunng the period from

Oll04/2014 to 37/O3/2O15, they have removed 4,400 Kg of Gold valued (Tariff rate)

at Rs.I0,82,70,33,470 for supplying to exporters without payment of Rs

|,08,27,03,347 as Basic Customs Duty, Rs 2,16,54,067 as Education Cess, ald Rs

I,OA,27,O33 as Secondary and Higher Education Cess, thus aggregating to Rs

I,11,51,84,447 as detailed in Annexure-A. This duty is required to be demanded afld

recovered from the Importer under Section 28 (I). As per Section 28 l7l, rn computing

the penod of two year referred to in clause (a) of sub section (1) or five yea-rs referred to

in sub-section (4), the period during which there was any stay by al order of a Court

or Tribunal in respect of payment of such duty or interest shall be excluded.

Accordingly, the period up Lo 16/O2/2016 is excluded from the period for computation

of two years. Further, they are required to pay interest at t]1e prescribed rate under

Section 28AA of the Customs Act, 7962 on the duty thus short paid.

25. As per Regulation No 11 (d) of the Customs Brokers Licensing Regulations,

2073, a custom broker is obliged to advise his client to comply with the provisions of

the Act and in case of non compliance, shall bring the matter to the notice of the

Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case

may be. From the aforementioned facts and circumstances. it appears that M/s
International Cargo Services ('ICSJ, Customs Broker failed to advice their client to

comply with the provisions of the Act in as much as the clearance of 1OO Kg of Gold

valued at Rs 24,81,44,00O effected vide Bill of Entry for home consumption No

2784490 dated 23.07 .2O 13 was in violation of the provisions goveming import of Gold.

Further, as per Regulation No 11 (m) the Customs Broker is obliged to discharge his

duties as a Customs Broker efficiently M/s Internationa.l Cargo Services, Customs

Broker in this case, appears to have failed to efficiently discharge their duties as

Customs Broker in as much as they have not correctly followed the law regarding

import and clearance of 100 Kg of Gold effected vide Bill of Entry for home

consumption No 2784490 dated 23.07.2013. They have a-lso not replied to the query

given by the Deputy Commissioner regarding applicability of RBI Circular No 15 dated
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23.07.2013 and instead of clarifying the correct lega1 position that the Gold could not

be removed for home consumption they made a remark'reply submitted" in the

Indian Customs EDI System (ICES) whereas no such reply was recorded either in the

system or in the frle. Regarding the reply submitted, Shri Amitkumar Arnritla.l Solanki,

Compliance Ollicer of RSBL in his statement as narrated above stated that M/s

International Cargo Services on enquiry informed them that under similar

circumstances Bills of Entry for home consumption were cleared by other Customs

Port and they had supplied copy of a Bill of Entry of Home Consumption for cases

having identical facts and requested for equal treatment. A copy of a Bill of Entry in

t-he name of M/s M D Overseas is also available in the import docket frle. M/s

International Cargo Services was a Customs Broker for M/s M D Overseas too as

confirmed by Shri Kartik A Pancholi, Partner in M/s International Cargo Services,

Customs Broker. They have thus misled the Customs to clear the cargo and abetted

the improper clearance of 1OO Kg of GoId valued at Rs 24,81,44,000 under Bill of

Entry for Home Consumption No 27a449O dated 23.07.2O 13 in a manner rendering

the goods liable for confrscation under Section 111 (d) & (o) of the Customs Act and

thereby appear to have rendered themselves liable for penalty under Section 112 (a) of

the Customs Act, ),962. Due to the aforementioned acts and omission on the part of

M/s International Cargo Services also appears to have rendered themselves liable for

penalty under Regulatiot 22 of the Custom Brokers Licensing Regulations, 2O 13.

26. Therefore, M/s Riddisiddhi Bullions Ltd having their registered office at 109,

Shaikh Memon Street, O.No 27, 2"a floor, Shahi Galli, Zavei Bazar, Mumbai - 4OOOO2

are called upon to show cause to the Principal Commissioner/Commissioner of

Customs, First Floor, Custom House, Near Akashwani, Navrangpura, Ahmedabad, as

to why:

11.

lll

100 Kg of gold valued at Rs 24,8 1 ,44,000 imported and cleared vide Bill of

Entry for Home Consumption No 2784490 dated 23.7.2013 should not be held

liable for confrscation under Sections 111 (d) & (o) of the Act as discussed

above;

22,OOO kg of gold valued at Rs 54,14,56,00,000/ - and 73277.4O9 kg of silver

va.lued at Rs 2,48,21,74,391/- imported for the period from L.4.2O14 to

3I.3.2015 should not be held liable for confrscation under Sections 1i1(d) & (o)

of the Act as discussed above;

customs duty short paid/ not paid on the 44OO kg of gold issued by the

importer to jewellers for export obligation amounting to Rs

1,11,5I,84,447 (BCD- 1,08,27,03,347+ Education Cess Rs 2,76,54,067+ SHE

Cess Rs 1,08,27 ,0331 as detailed in Annexure A to this SCN, should not be

demanded and recovered from them, under the provisions of Section 28(1) of

the Act;

penalty should not be imposed on the importer under the provisions of SecLion

112(a) of the Act on each of the offences as discussed above;

tv
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Interest at the prescribed rates should not be recovered under Section 28AA of

the Act on the duty short paid;

27. M/s Internationa.l Cargo Services, Customs Broker, having their ofhce at

4O3l4O4/4O5, "Himadri", O1d High Court Lane, Ahmedabad-380009 are ca-lled upon

to show cause to the Principal Commissioner/Commissioner of Customs, First F1oor,

Custom House, Near Akashwani, Navrangpura, Ahmedabad, as to why:

(1) Penalty under Section 112 (a) of the Customs Act should not be imposed on

them

Penalty under Regulation 22 oI t}re Custom Brokers Licensing Regulations,

20I3, should not be imposed.

(ii)

28. Written submission: Importes vide their letter dated--- fiIed reply to the

Show Cause Notice whereia they iateralla stated as under:

28.1 that they are a company incorporated under tJle Companies Act, 1956, inter a1ia,

engaged in the import and sale of bullion; that on 31.03.2009, the Directorate General

of Foreign Trade ("DGFT') issued Circular No. 77(RE-2008]r/2OO4 - 2OO9, prescribing

guidelines for the import of precious metals by Nominated Agencies, requiring,infer

alia, at least 10% of imports to be supplied to the exporters; that on 09.09.2009, they

were granted a Certificate of Recognition as Star Trading House by DGFT; that on

11,.O2.2O7O, DGFT issued Policy Circular No. 24/2OO9-2O1O, requiring Nominated

Agencies to supply 15% of the imported precious meta.ls to the exporters; that on

18.05.2010, they were granted a Nominated Agency Certifrcate for importing precious

metaLs under para 4A.4 of the Foreign Trade Poliry ("FTP"), for the period 01.O4.2O10

to 31.O3.2011; that the said certificate was subsequently renewed on 15.03.2011,

17.O4.201,2, 09.04.20i3 with its frna-l renewal dated 05.05.2014 va-lid until

31.03.2015; that they were also awarded the statu s of "Premier Trading House" by

DGFT on 08.08.201f for the period Ol.O4.2OIl to 31.03.2016; that on Ol.O2.2OlI,

vide its Policy Circular No. 14(RE-2010)2009 - 14, DGFT withdrew the Policy Circular

No. 77(RE-2008); that a meeting of the Ministry of Finance, Department of Economic

Affairs, Multilateral Relation Division was held on 13.O6.2013 to examine the issue of

gold imports, wherein the ofhcial from DGFT was advised to llrst issue a notif:.cation

under the EXIM policy, to be foliowed by a circular from RBI, rvhich was to be done in

a week's time; that thereafter, a meeting of the Foreign Exchange Department ('FED")

of the RBI was held on 27.06.2013, wherein it was commented that the action point at

paragraph 4(a) therein would be taken up by the FED, RBI, only aJter issue of

notification by DGFT; that on 1O.O7.2073, the Department of Economic Affairs, while

relying on the sard meeting of the Ministry of Finance, Department of Economic

Affairs, Multilateral Relation Division dated 13.06.2013, stated that the said decisions

were conveyed to the DGFT, who was advised to issue a notification within a week

under the EXIM Policy; that it was clarilied that the RBI would issue an enabling

circula-r only upon such notification being issued by the DGFT; that notably, the
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DGFT amended the Foreign Trade Policy in relation to gold imports only on

La.7O.2077, vide Notification No. 34l2015-20 with use of the expressi.on "henceforth";

that on 19.O7.2013 ar.d 22.07.2013, they placed two purchase orders with the foreign

supplier in the UAE, for 100 kgs of gold each and basis which two invoices both dated

22.07.2073 were issued by the said supplier; that under invoice Nos. USV-5274 and

75, both dated 22.07 .2013, for Ahmedabad and Hyderabad respectively, two

consignments of gold were shipped from UAE for importation into India; that on

22.07.2073, ttre foreign supplier handed over the shipment at about 4:3O p.m. (UAE

time) to Brinks Globa-l Agency, the renowned International lngistic Company handling

precious metals, for importation into India. Collection Note No. 301 17 issued by

Brinks Global Agency evidences such handover. At about 6:05 pm (UAE time), Dubai

Customs formalities were completed arrd two airway bills bearing numbers

17 6525A627 3 (for Ahmedabad shipment) and 17652586262 lfor Hyderabad shipment)

both dated 22.07.2013 were issued at 7:21 p.m. and 9:13 p.m. (UAE time),

respectively; tJ:at subsequently, on the same day, the RBI issued Circular No.15 which

was uploaded on its website at 7.47 p.m.; that the Circular was issued purportedly

under Section 10(a) and Section i 1(1) of the Foreign Exchange Management Act, 1999

fFEMA"), witl. a caveat that the Government of India would be issuing separate

instructions, if any, to the Customs authorities/DcFT to operationalize and monitor

the import restrictions stipulated therein;

28.2 tltat on 23.07.2073, two bills of entry for home consumption were filed for tJre

said consignments upon their reaching the respective destination ports in India; that

consequent to the grant of permission by the Authorized Dealer, they made outward

remittances vide Ref. Nos.001IMPOR13098756 and 001IMPOR13098455, against the

subject imports, and certificate of debits were issued by the Bank; that the

consignments were released by the Customs Authorities under Section 47 of Customs

Act, for home consumption and on payment of assessed Customs Duties, after forming

an opinion that RBI Circular No. 15 dated 22.07.2073 was not applicable/ operational;

that on 14.08.2013, RBI issued Circular No. 25, clarifying/modifying Circular No. 15

dated 22.07.2O 13 and mandating that all nominated agencies to make at least one

frfth i.e. 2Oo/o of every lot of gold imported exclusively available for the purpose of

exports and the ba-Iance for domestic use; that the said RBI Circular also stipuiated

that Premier Trading Houses, irrespective of whether they were nominated agencies or

not, were permitted to import gold exclusively for the purpose of exports only; that on

O4.O9.2O13, the Central Board of Excise and Customs fCBEC'J issued Circular No.

34/2013-Cus in order to operationalize RBI Circular No. 25 dated 14.08.2013 with the

repeated use of the word "henceforth"; that on 27.O9.2013, the Directorate Genera.l of

Export Promotion ("DGEP") issued instructions to all the Chief Commissioners of

Customs arrd Central Excise, directing that the gold imported between 22.07.2013 and

14.08.2013, and pendins clearance. be cleared by applying the RBI Circular dated

14-08.2013 and the CBEC Circular dated 04.09.2013; that on 09.05.2014, on being

ora1ly summoned, their representative appeared before the Additional DGFT with the

original Certificate, which was retained by the said office allegedly for the purpose of
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verification; that on 21.O5.2074, the RBI issued Circular No. 133 providing revised

guidelines and permitting 'Premier Trading Houses' registered as 'Nominated Agencies'

to import gold under 20:80 Scheme, subject to certain conditions; that on an

application made by them, the Assistant/Deputy Commissioner of Customs, ACC

Customs, Ahmedabad, issued Private Bonded Warehouse License No:

PBW/ACC/RSBLIOO4 dated 31.O5.2014 to us after acceptlng bank guarantee No.

1394O1OOOO2592 dated 23.O5.2OL4 aad boad; tbat they had imported 11

consignments of gold weighing 2000 kgs of gold for which I I in-bond bills of entry

were filed; that they had exported 2Oo/o of the gold imported by them viz. 44OO kgs

directly from the bonded walehouse without clearing for home consumption; that the

show cause notice admits that we did export 4400 of gold, which was in due

compliance of the RBI guidelines; that they cleared 80 per cent of the quantity of gold

viz. 17 ,600 kgs for home consumption on pa)'ment of appropriate duty; that the bills

of entry hled for clearalce of gold for home consumption were finally assessed; that

they did not submit any bond for clearance of 77,600 kgs. of gold for home

consumption; that the bond was given only for warehousing of the goods; that

accordingly, they duly complied with the RBI guidelines and expofced 20 per cent of

the gold imported by them directly from the bonded warehouse and 80 per cent of

imported gold was cleared for home consumption on pa5rment of duty; that thereafter,

being satished that they had complied with aI the conditions of the circular and

notifications, the warehousing license dated 31.05.2O14 was duly cancelled on

25.04.2015 and the bond and barrk guarantees were returned to tl'.em duly cancelled

and discharged; that post 14.01.2015, we have not imported any gold;

28.3 that on 08.09.2014, RBI, in response to alt RTI application, clarified that the

exact timing of uploading the Circular No.15 dated 22.07.2013 on the RBI website was

7:47 p.m. on 22.07.2013; that on 25.09.2014, they addressed a letter to Additional

DGFT stating that the shipment had already been handed over for export from Dubai

prior to the uploading of RBI Circular dated 22.07.2013; that on 14. 10.2014, the

Additional DGFT issued a Show Cause Notice under SecLion 14 read with Section

1 1(2) of the Foreign Trade (Development and Regulation) Act, 1992 alleging that the

request for renewal of the certiflcate could not be considered owing to non-compliance

with the conditions and the RBI Circular No.15 dated 22.07 .2OI3, and proposed to

impose a frscal penalty on the Company arrd its Directors for alleged violation of Rule

13(2) of Foreig-n Trade Regulation Rules; Hereto annexed and marked as Anaexure
s22n rs a copy of said show cause notice dated 14.10.2014; that on 21.10.2014, they

showed cause and contended, inter alia, that Circular No. 15 could not apply to

consignments already handed over for exports; that further, they requested additional

time to frle a detailed reply and for a reasonable opportunity of hearing; that on

3O.7O.2O74, an addendum was issued to the said Show Cause Notice, proposing

cancellation of the certificate dated 05.05.2014 issued to us, and fixing the personal

hearing for 11.11.2014 al 11.30 a.m.; that it is pertinent to note that there was no

proposal and could not have been to cancel the certificate dated 5.5.2014 ab-initio as

there is no power vested in DGFT to cancel the said certificate ab-initio; that on
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3l.lO.2Ol4, at about 4:45 prn, arr ex-parte suspension order was passed suspending

certiflcate granted to them; that they challenged the said Suspension Order dated

3l.lO.2Ol4 before this Hon'ble Bombay High Court in Writ Petition No. 9873 of 2Ol4;

that by an order dated 03.11.2014, the Hon'ble Bombay High Court was pleased to

set aside the suspension order dated 31.1O.2014; that therea-fter, they frled Writ

Petition No. 10001 of 2Ol4 before the Honble Bombay High Court challenging the RBI

Circulars dated 22.O7.2013, 14.08.2013 and 27.O5.2014 and consequential

proceedings emanating from the Show Cause Notice dated 14.70.2014; that by an

order dated 10.11.2014, the Hon'ble Bombay High Court was pleased to grant a stay

on the operation of any adverse order, if passed by the Additional DGFT; that

immediately, after frling the said Writ Petition No. 1OOO1 of 2014, RBI issued Circular

No. 42 dated 28.11.2014, withdrawing the restrictions imposed by the earlier circulars

on imports of gold; that on 14.01-2015, the Additional DGFT passed an Order-in-

Original, cancelling our certificate and imposing a colossa-l penalty of Rs.

10O,OO,OO,OOO/- (Rs. 1O0 crores) for supplying to the domestic market, 200 Kgs of

imported duty paid gold cleared under Section 47 of tl:,e Customs Act, 1962; that no

imports are made by them post 14.01.2015, which is the purported date of

cancellation of the certificate; that they filed Civil Application No. 131 of 2015 in Writ

Petition No. 10001 of 2OL4 seeking amendment to the said Writ Petition and challenge

the said Order-in-Original dated 14.O1.2025. The said civil Application was allowed by

the Honble Bombay High Court vide its order dated 20.01.2015;

28.4 that by a-n order dated 09.O2.2O15, the Hon'ble Bombay High Court was pleased

to grant a stay on the implementation and operation of the Order-in-Original dated

14.01.2015 and directed that the Customs Authorities at Ahmedabad sha-ll abide by

the order; that thereafter, the DGFT and RBI filed their respective affrdavits in replies

dated 12.03.2015 and 24.04.2015 to the said Writ Petition; that DGFT also filed an

additional affidavit dated 08.06.2015 in the said Writ Petition; that they frled the

affidavits in rejoinder on 25.08.2015 atd 26.08.2075 in the Hon'ble High Court; that

vide its order and judgment dated 23.12.2015, the Hon'ble Bombay High Court was

pleased to dismiss the said Writ Petition No. 10001 of 2014 frled by them; that post

the said decision of the Hon'ble Bombay High Court, statements of their director,

employees and customs broker were recorded; that they Special Leave Petition (C) No.

49Ol of 2016 ("SLP') before the Honble Supreme Court challenging the said judgment

and order dated 23.12.2O15 passed by ttre Hon'ble Bombay High Court; that on

22.02.2016, the Honble Apex Court was pleased to issue notice to the Respondents

therein and grant stay on the order/judgment dated 23.12.20 15 upon furnishing a

balk guarantee of Rs. 50 Crores by them; that accordingly, a valid and subsisting

bank guafantee of Rs. 50 Crores has been furnished by them and is valid as on date;

that by their letter dated 28.04.2016, 09.05.2016 and 26.72.2076, they submitted

photocopies of the invoices of go.ld supplied to jeweiers for the purpose of

manufacturing jewellery for meeting export obligation under 80:20 scheme, a

statement showing details of their import and exports and clarifications on the

discreparrcies raised by tJre Department; that pending the said SLP, on 07 .O8.2O17 ,
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the show cause notice under reply was issued to them proposing to confiscate the

imported gold and seeking recovery of customs duty with interest and penalties as

stated above; that their Advocate's reply dated 08.O9.2017, we hled a preliminary reply

to the above show cause notice under rep1y, inter alia, placir.g on record the sequence

of events leading to the f11ing of SLP (C) No. 4901 of 2076 and requested that the

adjudication of the show cause notice under reply be kept in abeyance and no coercive

action be taken till frnal disposal of the SLP frled by them; that however, as the

adjudication of thc show cause ootice was not kept pending and personal hearings

were fixed from time to time, they filed Special Civil Application No. 1982 of 2018

challenging the above Show Cause Notice under reply before the Hon'ble Gujarat High

Court; that by an order dated O2.O2.2O18, aJter noting that the entire proceedings

stemmed from the cancellation of our certificate a.Ird that the Supreme Court had

directed that no coercive steps be taken against us, the Hon'ble Gujarat High Court

was pleased to grant stay on the said show cause notice and directed the then

Principal Commissioner of Customs, Ahmedabad, to not proceed further with the

hearing of the show cause notice; that by al order dated 72.O7.2O 18, the Hon'ble

Guj arat High Court disposed of tJ.e said Special Civil Application, observing that the

adjudication of tJle show cause notice would remain in abeyance until the pending SLP

is disposed of by the Supreme Court and as soon as the outcome of such proceedings

are known, it would be open for the Department to move further; that the DGFT frled

its counter alfidavit to the SLP filed by us before the Honble Apex Court on

27.06.20).6: that the RBI filed its counter affidavit to the SLP on 07.1O.2O23; that the

Petitioner filed a common aJlidavit in rejoinder on 01. 1 1 .2023; that on O4.O7 .2023,

they frled Interim Application No. 123834 of 2023 in the Specla-l Leave Petition (C) No.

4901 of 2016, placing on record certain vita.l documents (obtained through RTI) which

went to the root of the matter, inter alia, including those which ought to have been

disclosed prior to the passing of the judgrnent dated 23.12.2015 by the Honble

Bombay High Court; that DGFT had frled its counter a-ffrdavit in reply to the said

interim application on 06.09.2024; that vide its order dated. 22.07.2025, the Honble

Supreme Court, inter alia, was pleased dismiss the said Special Leave Petition and

dispose off pending applications; that on 71.O8.2025, we filed Review Petition (Stamp)

No. 28376 ol 2025 in Writ Petition No. IOOO1 of 2Ol4 before the Honble Bombay High

Court, on the grounds that certain crucial and relevant documents, which go to tJre

root of the proceedings, were not produced by the Department before the Hon'ble

Court earlier; that an Interim Application (St.) No. 28941 of 2025 has also been frled

seeking condonation of delay in frling the above Review Petition; that by an order dated

22.09.2025, the Hon'ble Bombay High Court, inter alia, was pleased to adjourn the

Review Petition to 17.11.2025, with directions to the Respondents therein to file their

affrdavit-in-reply on or before 03.11.2025; that further, by an order dated 04.11.2025,

the Honble Bombay High Court was pleased to direct that status quo as on the said

date shall be maintained qua the Ba.IIk Guarantee till the next date oI hearing; that by

an order dated 17.11.2025, the Hon'ble Bombay High Court was pleased to adjourn

the said review petition to 02.12.2025 at the request of the Advocate for the

Respondents in the said review petition; that, the Hon'ble Bombay High Court was
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pleased to continue the ad-interim relief gralted eatlier, till the next date of hearing;

that in the meantime, a personal hearing was fixed on 18.11.2025 in the above show

cause notice under reply; that since, the Hon'ble Bombay High Court was hearing tJ.e

said review petition and has also granted a status quo order, they through their

Advocates had request not to proceed with the hearing fixed on la.ll.2025 and keep

the adjudication of the show cause notice under reply in abeyance, till the Hon'ble

Bombay High Court hears and decides the said Review Petition; that however, once

again, a personal hearing has been fixed on C3.72.2025 in the subject show cause

notice under reply; that they submit that the proceedings pursuant to the show cause

notice, are liable to be dropped on the following arnongst the other submissions, which

are urged without prejudice to one another;

28.5 that at the outset, they deny each and every allegation made in the show cause

notice under reply, and nothing that is alleged in the show cause notice under reply is

admitted or deemed to be admitted by us either by reason of not specifically dealt with

or denied in this reply or otherwise unless it is specifically admitted in this reply; that

the adjudication of the above show cause notice be kept in abeyance ti1l the Hon'ble

Bombay High Court decides the review petition frled by them; that the show cause

notice under reply seeks to confiscate the goods, demand the duty with interest and

impose penalty mainly on the basis of the Circular No. 15 of 2013 issued by RBI, the

order passed by the Additional DGFT and the judgment passed by the Hon'ble Bombay

High Court in Writ Petition No. 1000I of 2074; that post the said orders, they have

filed Review Petition (Stamp) No. 28376 of 2025 in Writ Petition No. 10001 of 2074

before the Hon'ble Bombay High Court, on the grounds that certain crucia.l and

relevant documents, which go to tLre root of the proceedings, were not produced by ttre

Department before the Honble Court earlier; that a-fter considering the submission of

the parties in the said review petition, the Hon'ble Bombay High Court, vide its order

dated 04. 1 1.2025, was pleased to direct the parties to maintain a status quo in
respect of the Bank Guarantees furnished by them; that when the entire basis of the

show cause notice is on the order of the Additional DGFT and the judgment passed by

the Hon'ble Bombay High Court, it would be appropriate to keep the proceedings in

the show cause notice under reply in abeyance till the Honble Bombay High Court

decides the said Review Petition filed by them, as the order passed by the Hon'ble

Bombay High Court in the said Review Petition will have a direct bearing on the said

show cause notice under reply; that in fact, they have specifically urged before the

Honble Bombay High Court that the minutes of meeting dated 13.06.2013,

27.06.2013 and 10.07.20i3 mentioned above support their bonafide contention that

the restrictions qua nominated agencjes was not operationalized vide RBI Circular No.

15 dated 22.07.2013; that they have al.so urged that Section 9(4) of the Foreigrr Trade

(Development & Regulation) Act, 1992, and Rule 1O of the Foreign Trade (Regulation)

Rules, 1993, do not confer jurisdiction upon the DGFI to cancel the certificate "ab-

initio"; that in the interest of justice and to avoid multiplicity of proceedings, it is most

respectfully prayed that this Honble Commissioner be pleased to await the decision of

the Hon'ble Bombay High Court in the review petition filed by them;
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28.6 that in any event and without prejudice to the above, certiflcate was valid when

the goods were imported ald allowed by the Proper Officer to be cleared vide Orders

under Section 47 to us, and use of words 'ab-initio' while directing cancellation of

certificate cannot makesuch imports inva-lid and liable for confiscation; that the show

cause notice under reply seeks to confiscate the goods and impose penalty on the

allegation that the import of gold and silver,vide bill of entry dated 23.07.2013 (on

payment of duty) arld various bills of entry frled during the period 0I .04.20 14 to

31.03.2015 (cleared as per RBI Circular),were unauthorized in view of the

su spension/calcellation of nominated agency certificate; that admittedly, the

nominated agency certificate was valid at the time of import and clearance of goods for

home consumption; that it was only after the import was completed and goods were

allowed to be cleared for home consumption on payment of duty, the nominated

agency certifrcate v\ras purportedly calcelled by the DGFT on 14.0i.2015; that the

purported cancellation of the said nominated agency certifrcate, post the assessment

and clearance of goods cannot and do not aIIect the import made by them; that the

import continues to be valid; that the Additiona-l DGFT, in the order-in-original, did

not hnd that the imports made by them, which are sought to be treated as

unauthorised in the shorv cause notice under reply, were unauthorized, illegal or in
contravention of the circular; that according to the DGFT, they did not fulfrl post

import condition in respect of 200 kg of gold. The frscal penalty was imposed only for

alleged failure to fu1fr1 post import condition; that in any event, there was no proposal

in the addendum issued to us to cancel the certiflcate ab-initio; that the adjudication

order of the learned Additional DGFT purporting to cancel ab-initio was not only

beyond the show cause notice but was clearly in breach of the principles of natural
justice; that it is settled 1aw that any order passed in breach of principles of natural
justice is a nullity and such an order carr be set up as a defense in collateral

proceedings; that in any event, there is no provision under the FTDR Act which

provides for cancellation of the licence with retrospective effect and therefore, the

nomination agency certificate cannot be cancelled ab initio; that reliance is placed on

the decision of the Honble Punjab and Haryana High Court in Supreme Castings Ltd.

reported in 2016 (342l, ELT i76 (P&H); that without prejudice, the proper oflicer of

customs, at the time of assessment of bills of entry had formed an opinion that RBI

Circular No. 15 dated 22.07.2013 was not applicable/operational in respect of the

goods imported by them and a.llowed tlem to clear the goods for home consumption

on payment of assessed Customs Duties; that therefore, the goods were permitted to

be cleared by the proper oilicer of customs after due consideration of the RBI Circular

and upon proper frna.l assessment of bills of entry; that admittedly, the said

assessment has become fina1, and no proceedings known to 1aw are taken to set aside

the said assessment or any order of reassessment was made by the proper officer; that

the orders of assessment were reviewed by the Commissioner under Section l29D of

the Customs Act; that in the absence of any proceedings under section 128D of the

Act by the Commissioner, no action contrary to frnal assessment could be taken

against us, including the proposed conflscation of goods and imposition of the

penalties; that it is now settled law that any subsequent suspension or carcellation of
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the certihcate or license, post the assessment and clearance of goods, does not

invalidate the import that was valid and lar+'ful at the time it was made; that reliance

is placed on the following decisions:-

(i) Union of India v. Sampat Raj Dugar& Anr., (1992) 2 SCC 66;

(ii) Coilector of Customs v. Sneha Sales Corporation, 2000(121) E.L.T.577
(SC);

(iiil East India Commercial Co. Ltd v. Collector of Customs Calcutta, 1983
(13) ELT 1342 (SC);

(iv) Collector of Customs, Bombay v. Sneha Sales Corporation, 2OOO (121)
ELr 577 (SC);

(v) Deep Exports v. Commissioner of Customs, 2016 (338) EIil 742;

("i) Jimit Diamonds v. Commissioner of Customs, 2016 (12l, TMI 378 -
Cestat Mumbai;

("ii) Wadhwani Commodities Trading v. Commissioner of Customs (Port),
Kolkata, 2023 (71TMI 1481 - CESTAT KOLKATA.

that in fact, other similarly placed nominated agencies importers were allowed

to clear the imported goods for home consumption through Ahmedabad and other

ports, during the period 22.07.2013 to 14.08.2013,as can been seen from

communication dated 03.O3.2015 received from the CPIO, Asst. Commissioner of

Customs, Ahmedabad and data available on EDI system, despite issuance of said

circular; that the said communication and data of EDI system are forming part of the

afhdavit in rejoinder dated 25.O8.2O15 filed by us before the Honble Bombay High

Court; that thus, even in such cases, Customs had taken a view t1:at the circular was

not applicable to the imports; that when other importers were permitted clearance of

goods, despite issuance of the circular by RBl, it cannot be alleged that there was an

omission on their part to inform the Customs authorities that Nominated Agenry

Certifrcate was suspended, which suspension was set aside by the Honble Bombay

High Court, and the clearances of GoId and Silver were without a valid Nominated

Agency Certiflcate and liable for confiscation under Section 111(d) and (o) of the Act;

that during 23.07.2013 to 14.01.2O15, there was effectively no suspension or

cancellation, as tJre purported suspension of Nominated Agency Certificate, on

31.70.2014, was already set aside by the Honble High Court by its order dated

03. i 1.2014 a.rld therefore, there is no basis for the department to allege that there was

an omission on our part in not informing the department about the said suspension

and clearing the goods which are now sought to be confiscated;

28.7 t}:at any event, proposed demand of duty on 44OO kgs of gold is otherwise

unsustainable in law; that it is evidently clear from paragraph 21 of the show cause

notice that entire 22,OOO of gold imported by them was at the first instance

warehoused by us by frling in-bond bill of entry; that they had filed ex-bond bills of

entry for 80 per cent of the quantity of gold for home consumption on payment of

duty; that admittedly 44o0kgs. of gold, being 20 per cent of 22OOO Kgs of go1d, was

directly exporled from the bond without filing bill of entry for home consumption or
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clearing for home consumption; that undisputedly, no bills ol entry for home

consumption for the sard 4400 kgs of gold were frled by them ald the said quantity

was never cleared for home consumption; that no duty can be demanded on the said

44OO kgs of gold having regard to the fact that the sEune was never cleared for home

consumption and was exported by them directly from the bond; that in view of the

aforesaid, the propose demand of duty on the said 44OO kgs of gold is clearly

unsustainable in law; that said 44OO kgs of gold is not liable to confiscation and no

fine or penalty can be imposed on them; that without prejudrce and any event, they

are liable to duty of 2 per cent as tJrey were admittedly entitled to drawback of 98 per

cent as the said gold was exported as such and in this behalf they rely upon the

judgment of the Hon'ble Bombay High Court in the case of Cipla Limited 1995(80)ELT

17 (Bom); that the ratio of this judgment is followed by the Honble CESTAT in series

of precedents;

28.8 that in any event, the demand proposed in the show cause notice under reply is

clearly barred under Section 28(1) of the Act; that the show cause notice under reply,

issued on 07.O8.2O77, seeks to demand duty allegedly short pard for the imports made

on 23.07.2013 and 01.04.2014 to 31.03.2015, under Section 28 (1) of the Act; that

they prior to 14.05.2016, Section 28(1) of the Act prescribed time limit of one year

from the relevant date viz. date on which goods were allowed to be cleared for home

consumption; that on and from 14.05.2016, Section 28(1) of the Act prescribed time

limit of two years to issue show cause notice from the relevant date viz. date on which

goods were allowed to be cleared for home consumption; that for ease of reference

mentioned the relevant extract of amended Section 28 (1) of the Customs Act, 1962;

that in terms of explanation 1(a) of Section 28 of the Act, the relevant date for issuance

of show cause notice where duty is not levied or not paid or short levied or short paid

was date of which proper oiEcer made an order for clearalce of goods; that in the

present case, the imports were made or,23.O7.2073 and 04.06.2014 to 24thNovember,

2Ol4 atd the proper olficer had passed orders permitting the clearance of the gold for

home consumption; that thus, the time limit to issue show cause notice under Section

28(1) of the Act expired on the expiry of one year from the date of each of the

clearances and last clearalce was made on24.ll.2Ol5; t'i.at admittedly, the show

cause notice under reply is issued after one year from the last relevant date i.e.

24.11.2075; that the demand was barred on the date on which section 28(l)(a) of the

Act v/as amended and time to issue show cause notice was increased to 2 years from

the relevant date; that the demand made pursuant to show cause notice is clearly

barred under SecLion 28(1)(a) of the Act; that without prejudice and assuming without

admitting that the amended provisions of Section 28(1)(a) of ttLe Act are applicable

even than the show cause notice having been issued after 2 years from the relevartt

date is barred under Section 28(1)(a) of the Act; that the show cause notice under

reply in correctly relied upon Section 28 l7l of the Act to claim that the period upto

16.02.2076 is required to be excluded for computing period of 2 years referred to in

sub-section (1) of Section 28 ofthe Act; that section 28(7) of the Act has no application

to the facts of the present case; that the Section 28(71 of the Act provides for exclusion

Page 25 of 82



F. No: VII| /10 05/* Commt/O &A/2017

of time during which thcre was any stay of e court or tribunal la respect of
paytreat of duty; that in the present case, there was tro stay of any court from

peyEetrt of duty; that iD the present case, in the absence of any stay in respect of

payment duty, the show cause notice ought to have been issued within one year from

the relevant date; that the stay granted by the Honble High Court was only for future

imports by them and not for recovery of any duties for the past imports; that the show

cause notice issued much aJter the period of one year from the relevant date is clearly

barred under Section 28(i) of the Act; that in any events, the any event, the purported

exclusion of time upto 16.06.2076 for computing the period of one year to issue show

cause notice is wholly mis-conceived; that they had had hled SLP on 17.02.2016 and

there was no order, as contemplated under sub-section (7) of Section 28 of the Act,

which was subsisting on 16.02.2016, hence, the demand under Section 28(1) of the

Act is clearly barred; that in view of the aforesaid submission, the proceeding

pursuant to the shovr cause notice under reply is liable to be dropped; that it is settled

law that when the demand is not sustainable, no penalty can be imposed;

28.9 that in any event, the imported goods are not liable for confiscation under

Section 111 (d) and (o) of the Act; that the proposal to confiscate the goods under

Section 1 1 1(d) and (o) of the Act is wholly devoid of any meritas sine qua non to invoke

both the clauses of section 111 is absent in the present case; that section I I1(d) of the

Act can be invoked when an import is contrary to any prohibition imposed either by

the Customs Act or any other law for the time being in force; that in present case,

there was there was no prohibition in import of gold and silver; tJrat the import was

under a va-lid authoritarian; that on the date of the import, the said goods were

covered under a valid nominated agency certificate; that purported cancellation of the

said certificate subsequent to the clearance of the goods does not render the import

illegal; that the proper oIEcer of customs, on the basis of said valid certihcate, had

permitted clearance of the imported goods under validly assessed bills of entry; that

the imports made by them were not contrary to any prohibition imposed either by the

Customs Act or aIly other law for the time being in force; that the purported

cancellation of the nomination agency certifrcate, even if ab-initio, does not render the

said import illegal and clause (d) of Section 111 of the Act has no application; that the

subject goods are not liable for confiscation under Section 111(d) of the Act; that in

any, condition, either for exemption or prohibition, has been violated by them in the

present case to invoke Section 111(o) of the Act, that Clause (o) of Section 111 can be

invoked when goods imported were subject any exemption from payment of duty or

any prohibition in respect of which a condition is not observed by the importer and

non-observation is not sanctioned by the proper offlcer; that in the present case, there

is no allegation, in the show cause notice, of non-observalce of the conditions of

exemption; that the only basis for issuance of show cause notice is purported

cancellation of the certifrcate, ab-initio; that in any event, they had imported 80% gold

on payment of duty of appropriate duty and based on valid certificate at the time of

clearalce of the goods; that they had not claimed any exemption in respect of the said

gold; that t}:,e 2Oo/o gold, which was imported duty-free, was duly exported from the
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bonded warehouse; that even at the time of exports, the certificate was valid; that in
fact, the bil1s of entry which were filed by them were finally assessed by the Customs

authorities after accepting the fact that the certifrcate was valid at the time of import

a-rrd export of goods and therefore, in such circumsta-nces, Section 1 1 1(o) cannot be

invoked and the question of confiscation under Sectiofl 1I1(o) does not arise; that in

any event and without prejudice, it is settled law that once goods are allowed to be

cleared for home consumption, they cease to be imported goods, and these goods

cannot be conhscated under Section 11I of the Act and in this regard, reliance is

placed on the following authorities:

(0 Bussa Overseas & Properties P. Ltd. vs. C.L. Mahar, Asstt. C.C.,
Bombay, 2004 (163) E.L.T. 304 (Bom.), alfirmed in 2OO4 (163) E.L.T
A160 (SC)

(iil Southern Enterprises Vs. Commissioner of Customs, Bangalore, 2005
(186) E.L.T. 324 $n. - Bartg.)

That in any events, goods are not liable to conflscation when they are not

available for confiscation ald no fine can be imposed; that in the present case, the

goods were not seized and are not available for confiscation and in this regard,

reliance is placed on the follo\Ming authorities to substantiate the same:

(i) Commissioner of Customs (Import), Mumbai Vs. Air India Ltd., (2023) 9
Centax I11 (Bom.)

(ii) Shantila-1 Mehta Vs. Union of India and Others, 1983 (14) E.L.T. 1715
(Del.).

(iii) Ganesh International Vs. Commissioner of Customs Mumbai, 2O 12
(278\ E.L.T.72 lTri.- Mumbai)

That in vieu, of the finalization of bills of entry, the cancellaLion of the license for

private bonded warehouse, the discharge and cancellation o[ the bond and bank

gua-rantee submitted at the time of issuance of licenses for bonded warehouse, it is
evidently clear that they had duly complied with all the circulars and notifications

during the relevant time and there was no contravention of either RBI guidelines or

Customs Act or condition of any notiflcation issued thereunder by them and therefore,

in such circumstalces, there cannot be any question of confiscating the goods and

imposition of penalty on them; that in view of the above, the imponed goods are not

liable for confiscation under Sections 111(d) and (o) of the Act;

2E.1O that i.n arry event, customs duty allegedly short paid/ not paid on the 4400 kg

of gold should not be demanded and recovered under the provisions of Section 28(1) of

the Act; that no customs duty allegedly short-paid or not paid on the 4400 kg of gold

carr be demanded or recovered from us under Section 28(1) of the Ac; that they had

made bonafide import of 80% gold on payment of appropriate duty and based on valid

certificate; that the remaining 2Oo/o gold i.e. 44OO kgs, which was imported duty free

was duly exported by us during the period June 2014 to November 2014 based on the

certificate ald in compliarrce of theRBI Circular No. 25 dated 14.08.2013, which

mandated them to remove44oo kgs of gold for supply to the exporters; that they
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mentioned the relevant portion of the said circular; that at the time of said exports,

the certifrcate granted to them was valid; that a-11 imports made by them were valid;

they duly complied with the RBI Circular No. 25 dated 14.08.2013 arrd thus, the

entire import by them, during the relevant time, was in accordalce with 1aw and

therefore, there is no question of recovering the duty in respect of the said 4400 kgs of

gold, which was duly permitted by Proper Office to be exported by them without

clearing for home consumption; that subsequent suspension or calcellation of the

certihcate cannot affect the imports or exports made prior to such suspension and

cancellation ald in due compliance of the circular issued by RBI; that accordingly, the

demand of customs duty short paid/ not paid on the 44OO kg of gold is who11y

unsustainable in 1aw and untenable in law; that no pena.lty can be imposed under

Section 112(a) of the Act; that Section 112(a) of the Act provides for imposition of

penalty on any person who does or omits to do any act in relation to any goods,

rendering the goods 1iab1e for conhscation under Section 111 of the Act; that penalty

under Section 112(a) of the Act cannot be imposed when the imported goods are not

1iabIe for conhscation under Section 111 of the Act; that in view of the submission

made above, it is clear that the imported goods are not 1iab1e for confiscation under

Section 111(d) and (o) of the Act, as reiterated in the above submissions; that it is a

settled position in 1aw that no penalty can be imposed when the goods are not liab1e

for confrscation and cited the decision of [Commissioner of Customs (Import) vs. Air

India Ltd. (2023) (386) E.L.T. 236 (Bom.)l; that in the present case, none of the

ingredients of section 7l2lal arc satisfied, ald the imposition of penalty thereunder is

ex-facie erroneous and liable to be set aside; that the goods that were imported by

them were based on a valid certihcate; that the customs offrcers who cleared the goods

also accepted that the cerLilicate was valid at the time of clearance of goods ald
therefore, in such circumstances, the proposal that ttre imported goods are liable to

confiscation under section 1 1 1[d) and (o) calnot be sustained ald deserves to be set

aside and consequently, the contention to impose penalties on us under Section 112(a)

a-lso calnot be sustained arld, therefore, they need to be set aside and therefore, the

question of imposition of penalty under Section 112(a) of the Act does not arise; that in

any event, no interest can be recovered under Section 28AA of the Act; that in view of

the aforesaid, when no duty can be demalded, there is no further question of levying

any interest in accordalce with Section 28AA of the Act in the present case; that

Section 28AA of the Act can be invoked when there is delay in payrnent of duty,

however, in the present case, they are not 1iab1e to pay arty duty, and in view of the

same, the question of invocation of Section 28AA of the Act does not arise; that in view

of the above, Interest under 28AA of the Act is not liable to be levied upon them; that

in view of the above submissions, they submitted that the proceedings initiated

pursuant to the show cause notice under reply, are liable to be dropped ald
accordingly be dropped.

29. Customs House Broker M/s. International Cargo Serwices, Customs Broker,

4Og l4O4l4O5, "Himadri", Old High Court Lane, Ahmedabad-38ooo9 submitted
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their writtea submission side their letter dated 14,09.2017,29.12.2017 atd
24.1L.2O25 wherein they interalla stated as under:

29.L lhat the a.llegations leveled against them in show cause notice are incorrect and

unjustified in facts as well as in law; that they have not misled the Customs

Department nor have we abetted any improper clearance of 1OO Kgs of gold covered

under the above referred BiIl of Entry dated 23.O7.2O 13; and drey have also not done

anything nor omitted to do anlthing that would render the above goods 1iable for

confiscation; that they have discharged their duties as a Customs Broker efficiently

and diligently, and they have a.lso advised their client to comply vrith the provisions of

the Customs Act; that they have have correctly followed the provisions of the law

regarding import and clearance of l0O Kgs of gold covered under the above referred

Bill of Entry, and they have not committed any irregularity or lapse in regard to the

clearance of this cargo and therefore, the proposal to impose penalty on them do not

hold any water, and accordingly such proposal deserves to be vacated in the interest of
justice; that they have discharged our duty and obligation as a Customs Broker

properly and honestly, they submitted that the proposal to impose penalty on them

under SecLion 112(a) of the Customs Act and also under Regulation 22 of the Customs

Brokers Regulations is unsustainable; that for them , the only issue in this case is

about penal liability; that the core issue involved herein is about imports of gold and

silver made by their client M/s. Riddhisiddhi Bullions Ltd; that for them, only one

consignment of 100 Kgs of gold covered under Bill of Entry No.2784490 dated

23.07.2013 is relevant, the show cause notice refers to proposed confiscation and

demand of customs duty not only for this solitary consignment of gold, but also to

other consignments of gold weighing 12,O00 Kgs. and also imports of silver weighing

73217.4O9 Kgs; that the imports made by this client from 01.04.20i4 to 31.03.2015

are called in question in this show cause notice, though they are concerned about the

import of only one consignment of 1OO Kgs of go1d, therefore would not prefer to go

into merits of importers case but confrne to charges against them only;

29,2 thal the proposals for conhscation, recovery of customs duty etc. are made

against the above client for quite a large period of April, 2014 to March, 2015 for the

reason that the Additional DGFT, Bombay has passed an OIO dated 14.01.2015 under

adjudication fiIe No.03/91 /lO5/OOOO7 /AM-12 thereby ab-initio cancelling the

Nominated Agency Certificate issued in favor of M/s. Riddhisiddhi Bullions Ltd.; that

frscat penalty of a substantial arnount is also imposed on them under this adjudication

order by the Additional DGFT; that by virtue of this Certificate dated 05.05.2014,

M/s. Riddhisiddhi Bullions Ltd. have imported several consignments of gold altd

silver, but said Certificate having been cancelled ab-initio, the case against them is

that a-11 the imports made by them during Aprrl,2Ol4 to March, 2015 (i.e. the period

when the said Certificate was va.lid and in operation) have become illegal imports, ald
therefore the proposa.ls for duty, conflscation etc. are leveled against them for all the

imports of gold and silver made by them during Apri1, 2Ol4 to March, 2015; that the

core issue involved in t1.is case, though with regard to M/s. Riddhisiddhi Bullions Ltd.
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and not in respect of their hrm, is about the validity or otherwise of the adjudication

order made by the Additional DGFT, Bombay in resPect of the said Certificate, which

has been ordered to be cancelled ab-initio; that the order of the Additional DGFT,

Bombay was challenged by M/s. Riddhisiddhi Bullions Ltd. before the Hon'ble Bombay

High Court, and details of such litigation are elaborated in various paragraphs of the

show cause notice; that a Writ Petition No.10001/2014 was filed by M/s. Riddhisiddhi

Bullions Ltd. before the Hon'ble Bombay High Court raising several contentions in

respect of various actions taken by the Union of India, the Reserve Bank of India and

also the Additiona-l DGFT, Bombay; that one of the disputes raised in this Writ Petition

was about the adjudication order made by the Additional DGFT because the

Nominated Agency Certilicate dated 05.05.2o14 issued in their favor for F.Y.2014-15

has been cancelled ab-initio by virtue of this adjudication order, and a fiscal penalty of

a substaltia.l amount has a-lso been imposed on them under the order; that it is a-1so

appears that the Writ Petition was decided frnally by the Honble High Court on

23.72.2015, and while delivering a detailed judgment on 23.12.2015, the Writ Petition

of M/s. Riddhisiddhi Bullions Ltd. has been dismissed; that it is therefore the case of

the Revenue in this show cause notice that the adjudication order of the Additional

DGFT, Bombay stands upheld by the Hon'ble Bombay High Court and accordingly, the

said Certifrcate issued in favor of M/s. Riddhisiddhi Bullions Ltd. stands carrcelled ab-

initio; and therefore M/s. Riddhisiddhi Bullions Ltd. was not eligible for importing any

consigrrment of gold and silver as a Star Trading House for selling such goods in the

domestic market; that in this in this regard, it is specifically alleged at para 16 of the

show cause notice that the Hon'ble High Court having upheld OIO dated 14.01.2015

passed by the Additional DGFT, removal/sa1e of gold imported vide Bill of Entry

No.27 84490 dated 23.O7.2O13 into domesdc market had been held improper because

it violated RBI Circular No.15 dated 22.O7.2OL3; that in addition to this allegation

about the goods with which they are concerned, it is also alleged at para 16 of the

show cause notice that the Honble High Court having upheld the ca:ncellation of the

Nominated Agency Certilicate dated 05.05.2014 (for 2014-15) which was ordered ab-

initio void, the imposition of Iiscal penalty on the importer [i.e. M/s. Riddhisiddhi

Bullions Ltd.) is also upheld; that in this view of the matter, the proposals as stated in
para 26 of the show cause notice are leveled against the importer M/s. Riddhisiddhi

Bullions Ltd., and penalty is proposed to be imposed on their frrm vide para 27 ol the

show cause notice as a consequence of the order against M/s. Riddhisiddhi Bullions

Ltd. passed by the Additional DGFT, Bombay and the judgment of the Hon'b1e High

Court in the Writ Petition frled by them challenging, inter a1ia, the order of t}re
Additional DGFT; that a crucia-l development has taken place after the Hon'ble High

Court dismissed the above Wnt Petition of the importer on 23.12.2015, but this

development having a great bearing on the frna-1 outcome of this show cause notice

appears to have been lost sight of; that the judgment of the Hon'b1e Bombay High

Court in Writ Petition No.10001/2014 has been challenged by M/s. Riddhisiddhi

Bullions Ltd. before the Hon'ble Supreme Court by frling Petition for Special [,eave to

Appeal (C) No.49Ol /2016; that on this Petition, the Hon'ble has issued notice on

22.02.2016, and a direction not to take coercive steps against the Petitioner on
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condition to furnish a Bank Guarantee of Rs.50 crores to the satisfaction of the

concerned authority within a period of 3 weeks has also been issued by the Honble

Supreme Court; that, effectively the operation and implementation of the judgment of

the Honble Bombay High Court, and in turn that of the adjudication order dated

14.0I.2015 made by the Additional DGFT, Bombay are stayed by tJle Hon'ble Supreme

Court; that no action therefore can be taken against M/s. Riddhisiddhi Bullions Ltd.

on the basis that their Certificate was cancelled ab-initio and that they were not

eligible for importing goods like gold and silver during 2074-15', that no action against

them can also be taken in respect of consignment of 100 KGs of gold imported and

cleared by them vide Bill of Entry for home consumption No.2784490 dated

23.07.2013; that when nocoercive action can be taken against the importer in view of

the interim protection granted to them by the Honble Supreme Court, no action could

be taken against them also for the same subject matter, namely, import and clearance

of 100 Kgs of gold under the above referred BiIl of Entry dated 23.O7.2O 13; that the

show cause notice is common and composite for M/s. Riddhrsiddhi Bullions Ltd. as

well as for them; that Penalty is proposed to be imposed on us with reference to the

import and clearance of 1OO Kgs of gold imported and cleared by M/s. Riddhisiddhi

Bullions Ltd. vide Bill of Entry dated 23.07.2O 13, and proposal for confiscation of such

goods and also imposition of penalty is leveled against M/s. Riddhisiddhi Bullions Ltd.

also for the same goods; thus , the cause and the subject matter for proposing to

impose penalty on us and on the said importer is a-lso common and inter-linked to this

extent and therefore, when no action in the nature of coercive steps can be ta-ken

against the importer for the above consignment of gold, no action could be taken

against them also; that the import being common and inter linked to that extent,

requested to withdraw this show cause notice at once in view of the interim order

made by the Hon'ble Supreme Court on the above referred Petition of M/s.

Riddhisiddhi Bullions Ltd; ;that without prejudice to the aforesaid pretminary

submission, we may also submit hereunder for your consideration that the proposal to

impose penalty on us under Regulation 22 of CBLR 2013 arrd Section 1 12 (a) of

Customs Act is even otherwise unsustainable and unjustified and therefore proposal

deserves to be vacated at once in the interest of justice; that the proposal for

imposition of pena-lty under Section 112(a) of the said Act is also unreasonable and

arbitrary because there is no case for imposing even a token penalty on them; that a-11

the documents required for clearance of imported goods were submitted by them and

there is no dispute about genuineness of such documents also; that they have not

done anything nor omitted to do anything which would render the goods liable to

conhrmation; that there is no wrong information supplied by us while imporLing and

clearing the goods, and they have also not suppressed any information from the

Custom Authorities; that the goods were cleared aJter inspection and verifrcation, and

the duties assessed by the competent Custom OIlicers were paid by before taking

clearalce of the goods and therefore, none of the ingredients of Section 112 (a) of the

Customs Act is satisfied in this case for imposing any penalty on them; that the

matter of penalty is governed by the principles as laid down by the Hon'ble Supreme

Court in the land mark case of Messrs Hindustan Steel Limited reported in 1978 ELT
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29.3 that they denied all the charges and also that penalties are imposable upon him;

that the from a plain reading of the Imputations and the allegations made against tJae

notlcee it is very clear that there was no suppression or fraud involved in the clearance

of the consignment covered under the B/E in question; that all the issues including

the policy was brought to the knowledge of the Department and the Department has

consciously cleared the consignment after due consultations with their counterparts

in Delhi; that Customs Authority have not disputed (1) KYC documents were collected

and produce from importer(2) Authority letter produce while hlling of Bill of Entry (3)

Import documents produced along with BiIl of Entry are not in dispute (4) Description

of imported goods mentioned in Bill of Entry is not in dispute (5) Classification of

imported goods in Bill of Entry is not in dispute (6) Valuation of imported goods is not

in dispute (7) Quantity of imported goods declared in BilI of Entry is not in dispute (8)

Examination of imported goods tallied with BiU of Entry (9) Duty paid by importer on

imported goods as per the existing rates and as assessed by the Customs Authorities

(10) Documents submitted in reply by Customs Broker on behalf of importer are not in

dispute (11) BiX of Entry assessed by Customs Appraiser/ Superintendent (12) Query

to *put up compliance to the RBI circular no: 15 dated: 22.O7 .2073" issued against the

said Bill of Entry by customs (13) Reply submitted in EDI system (14) Reply accepted

and counter sign done in EDI system by Customs (15) Duty paid by importer (16)

Examination of goods done and reported by Customs in EDI system (17) Out of Charge

given to the said Bill of entry by Customs (18) RMS facilitation has not been extended

to this frle instead shipment was cleared after completion of verihcation from each

desk of customs (first check pattern) (19) The B/E has been cleared by the Ld. DC

from his password protected system after cross checking with his counterpart in
Delhi, and after being satisfied with the reply furnished by the Customs Broker on

behalf of importer (2O) Out of Charge given to shipment after due verification of the

goods.

29,4 that incidentally, similar clearances have also been done at Delhi, Hyderabad

and Benga.luru, on the same day and moreover the statement of the representaLive of

the Noticee was also recorded in on 08-02-2016 i.e, before 1 year and 10 months

appx; that as per the Customs Act 1962 as well as the CBLR 2013, the time period
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imposed merely because it was lawful to do so; that the Apex Court has further held

that only in cases where it was proved that the assessee was guilty to conduct

contumacious or dishonest and the error committed by the assessee was not bonafide

but was wittr a knowledge that the assesses was required to act otherwise, penalty

might be imposed; that it ist is held by the Hon'ble Supreme Court that in other cases

where there were only irregularities or contravention flowing from a bonafide belief,

even a token penalty would not be justified; that in the present case also, there has

not been any i.[egatity committed by us and hence, no penalty under Section 112(a) of

the said Act would be justifred in ttre facts of this case. The proposal for imposing

penalty on them therefore, deserves to be vacated.
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fixed for issuance of SCN is Six months, extendable by the Ld. Principal

Commissioner, and three months from the date of receipt of Offence Report; ttrat no

such extension has been granted in this case which is a result of interpretation of the

Import Export Policy subsequently, (i.e, almost six months of the clearance of goods);

that no offence report has been supplied to the Noticee in terms of regulation 21 of

CBLR 2013, to enable them to effectively reply to the issue of time bar and other

allegations of violations of CBLR 2013; that as such, the reply is being offered based

on the date on which the Noticee's representative was examined; that similarly, copies

of the B/E file have not been made available to the Noticee to enable him to
understand as to the allegation of misleading the officers of Customs when

overwhelming evidence both as statements of the employees/Director of the Importer

as well as the EDI System of the Department is available to show that due diligence

was followed at each step of lmport by all the concerned including the Customs

Authorities; thus from the above it is clear, as far as the Customs Broker is

concerned, that the subject SCN is time barred;

29.5 that there is no duty sought to be evaded, hence no penalty is lmposable under

section 1I2 (a) of Customs Act 1962; that in the instant case, as the goods in question

are not prohibited goods, the only sub section under which the penalty can be

imposed is section 112 (ii) which stipulates that the penalty can be 1O%o of the duty "

sought to be evaded" and thus, after the above B/E was filed assessed and cleared by

the Customs on first check basis, the duty involved on the goods at the Tariff rate

frxed by the government was duly paid, and there is no dispute as to the duty or any

allegation as to intention to evade payment of duty and thus no penalty is imposable

under Customs Act 1962 on the broker, in the instant case; that as regards the

penalty under CBLR 2013, submitted that the procedure to impose penalty on a

broker is specifled in Regulation 20, which envisages issuance of notice within three

months of offence report, enquiry by a Deputy/Assistant Commissioner (like a
departmental enquiry against an employee), submission of his report, obtaining

noticee's explalation/ representation on the enquiry report arrd fina,1 order by the Ld.

Principal Commissioner/ Commissioner; that as as none of these procedures have

been followed, proposed penalty under CBLR 2013 is also not imposable;

29.6 ll:,at without prejudice to the above, submitted that it is an admitted position of

fact that Bill of Entry No. 2784490 dated: 23.07.2013 was not self-assessed Bill of

Entry; the fact of the matter is also that the said BilI of Entry have been processed by

Customs Authority at a-11 procedural stage of customs clearance for verihcation of

declaration made by importer, applicable law and its terms and conditions with regard

to import shipment of 100 Kg Gold covered vide Bill of Entry No. 2784490 dated

23.07.2013; that frnal clearance were given by Customs Authority for the said Bill of

Entry a.fter verification of all applicable 1aw including R.B.I Circular with regard to

import of Gold in India by Nominated Agencies and also after payment of Customs

duty as assessed by Customs Authority on tariff rate basis; that it is an admitted fact

in the S.C.N that Revenue has not disputed all above stated procedure took place
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before clearance of shipment vide above referred Bill of Entry; that BiU of Entry

No.27a449O was lodged by us at Air Cargo Complex, Ahmedabad, with a-li requisite

import documents including the Air Way Bill, Invoice, Packing list, Nominated A8ency

Certificate and Authority letter of C.B; that it is evident from SCN that Revenue has

not disputed any of such documents produce while filling of Bill of Entry ald during

clearance of the said shipment, thus there has been no irregularity or non-comPliErnce

of the procedure for clea,rance of imported goods by us which itself establish that they

have properly discharged the obligation and complied with the provisions of the Act as

required under Regulation No. I I (m) of the Customs Brokers Licensing Regulations

2013; that it is evident from Para: 18 of SCN and reply to Q.2 in the statement of Shri

Kartik A. Pancholi, which was recorded u/s I08 of Customs Act 1962, on 08.02.2016,

that he has gone through the CBEC web site both on 23.07.2073 & 24.07.2013 for

any instruction issued by CBEC with regard to condition 5 of said RBI Circular no: 15

dtd: 22.07.2073 to the effect that "Government of India will be issuing separate

instructions, if any, to the Customs Authonties / DGFT to OPERATIONALISE and

monitor these import restrictions" but he has not found any such Circular on

23.07.2073 & 24.07.2013; that later on, in reply to R.T.I frlled by Shri Kartik A.

Pancho1i, the D.G.E.P (CBEC) vide hle no: DGEP/KfIlOl l2Ol5 /2898 dtd: 18.03.20I6

replied that "No CBEC Circular has been issued from 22.07.2013 to 14.08.2O13 with

regard to and to comply (fulfiX) the condition as prescribed in Para 5 of RBI Circular

No. RBI/2013-14/148 A.P (DIR Series) Circular No. 15 dated: 22.07.2013", thus the

RBI circular as per their understanding was not "OPERATIONAL" till 14-08-2013,

when the scheme was further revised; that it is evident from reply letter no.

S/26 /Mrsc/ al /2O15-ACC dated 19-03-2015 issued by Hyderabad Customs address

to JDCFT, Mumbai that Hyderabad Customs a-1so considered Para: 5 of RBI Circular

while clearing the Gold consignment under similar circumstances, on the same date

and that the CBEC had not issued any guidelines for implementation of such scheme

while clearance of shipment at their end; that it is an admitted position of fact from

S.C.N that Customs Department have not sought arry clarification from

C.ts.E.C/DGF"[/RBI with regard to condition 5 of said RBI Circular no: 15 dtd:

22.07.2OL3 that is "Government of India will be issuing separate instructions, rf any,

to the Customs Authorities / DGFT to operationalize and monitor these import

restrictions" nor have produce any evidence with regard to Non-Applicability of

condition 5 of RBI Circular No 15 dated 22.07.2OI3 on 2314-.O7-2O13; that the above

facts which it is available on above referred S.C.N itself establish the evidence that

allegation leveled against us under Para:25 of S.C.N is not only contradictory to the

facts of the matter but also incorrect allegation which needs to be set aside in interest

of 1aw and justice; that the a-llegation leveled against them under Para: 25 of S.C.N is

tl:at "They have also not rephed to the query given by the Deputy Commissioner

regarding applicability of RBI Circular No 15 dated 22.07 .2013 and instead of

clarifying the correct legal position that the Gold could not be removed for home

consumption tJ:ey made a remark "reply subrnitted" in the Indian Customs EDI

System (ICES) whereas no such reply was recorded either in the system or in the file";

that they deny said allegation as the same itself contradictory to the facts available in
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S.C.N itself, in Customs own record frle arrd EDI system; that it is also an admitted

fact that a query was raised by the proper Customs officer in EDI System at the time

of assessment of the above Bill of Entry dated: 23.07.2013 with regard to compliance

of RBI Circular No.15 dated 22.07.2013; that the fact regarding this query is referred

to in the show cause notice itself, and thus the proper Customs Officers competent to

assess the Bill of Entry dated 23.07 .2O 13 were fully aware about the RBI Circular

dated: 22.07.2013 as well as the conditions laid down there under for allowing import

ald clearance of goid; that there is no case of misleading the Customs Authorities by

us in regard to clearance of the above referred cargo, inasmuch as the assessing

officers were fully aware about the circular and the conditions laid down there under

and also query raised by them in the Customs EDI system; that it is evident from

Para: 18 of SCN that the query raised in the EDI System for compliance of RBI

Circular was replied to, as per the instructions of importer; that copies of provisions

made under Paras 9.1 1A and 2.12.2 of Hand Book of Procedure were submitted before

the Customs authorities along with Para 5 of the above referred RBI Circular

No.15/2013; that all these provisions were readily available on Public Domain of

DGFT web site and RBI web site to verify by Customs Authority at the time of

clearance; that Importer relied upon the provisions of the said Para's, because the date

of shipment/dispatch for import was to be reckoned on the basis of date of relevant

Airway Bill as per Para 9.11A and 2.72.2 of Hand Book of Procedure, ald in the

humble knowledge of the Noticee this appeared to be correct; that it is for the

department to either agree or to disallow such submission, before clearalce; that the

Ld. DC also made necessary enquiries with Delhi Counterparts and cleared the query

by punching the clear button from his password protected system which no other

person can operate and thus, the query raised by the Customs was replied to,

otherwise the Ld. Dc would not have cleared the B/E til1 a satisfactory reply was given;

that it is also evident from the Statement of our Shri Kartik A. Parrcholi, recorded on

08.02.2016 u/s 108 of Customs Act 1962 and relied upon by the department in this

proceeding, that the clarification Circular r,o: O2/2O15 issued by DGFT, New Delhi

with regard to Para: 2.72.2 and 9.1 1 A for, "which date should be reckoned as date of

import and validity of an import authorization", the date relevant for import

authorization under the IE Policy is the date of shipment/AWB; that it is also evident

from S.C.N that revenue is not disputing that query was not replied; that it is merely

an expression of expectation of revenue as to holt/ reply should have been given, but

such expectation do not justify any reason for allegation made under SCN; that it is
evident from software of Customs EDI SYSTEM itself that after production of reply

along with necessary documents provided by importer, only on satisfaction of proper

officer of Customs who has issued query a-fter considering the subject in proper

perspective applicable 1aw, allow importer to submit reply in Service Center against

the query issued; that it is is fact and on record that all such query replied by importer

the import frle with that query reply submission appezu on the EDI menu of concern

officer of the Customs Department who has issued query in this case Deputy

Commissioner; that only on verification of the reply submitted by importer in EDI

system, the punching of approval in the EDI System was made by the Deputy
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Commissioner of Customs in his password protected Customs EDI system, and

therefore the remark "reply submitted", was welt within his knowledge and after all

means of verification of applicable law with regard to query issued allowed query in his

EDI system; that once the EDI System contains a remark "reply submitted", itself

establish the evidence that reply was submitted and approval of query reply in

customs EDI system was given by Deputy Commissioner of Customs in the concemed

case and the same also establish the evidence that the query reply and documents

submitted therewith was satisfactory for Deputy Commissioner against the query

issued by him.

29.7 lhat final clearance was given by Customs Authority for the said Bill of Entry

after verification of aJI applicable law of Customs & DGFT including R.B.I Circular and

terms and conditions mentioned therein along with reply submitted with copies of

Para 9.11A and 2.12.2 of Hand Book of Procedure with Para 5 of RBI Circular

No.15/2013 by importer with regard to import of Gold in India by Nominated Agencies

and also after payment of Customs duty as assessed by Customs Authority on tariff

rate basis and therefore, it is evident that the allegation leveled against them at Para

25 of S.C.N with regard to reply submission is contradictory to the facts of the matter

and also the same is evident from Para 18 of S.C.N as well as from Customs EDI

(ICES) System; that the above allegation needs to be vacated in interest of law and

justice; that the allegation leveled against them under Para'.25 of S.C.N that "A copy

of a Bill of Entry in the name of M/s. M.D. Overseas is also available in the docket ftle;

that M/s. International cargo Services was a Customs Broker for M/s. M.D. Overseas

too as confirmed by Shri. Kartik A. Pancholi, Partner in M/s. International Cargo

Services, Customs Broker; that they have thus misled the Customs to clear ttre cargo

and abetted the improper clearance of 100 Kg of Gold valued at Rs. 24,81,44,000

under Bill of Entry for home consumption No 27a449O dated 23.07.2013 in a marner

rendering tJre goods liable for confiscation under Section I I 1 (d) & (o) of the Customs

Act and thereby appear to have rendered themselves liable for penalty under Section

112 (a) of the Customs Act, 1962."; that they denied said allegation as the said

allegation is contradictory to the facts available in S.C.N itseif and on Customs own

record file of the subject shipment; that the facts which established this contradiction

available in Para: 18 of S.C.N and Para 11 of statement of Shri Kartik A. Pancholi

recorded on 08.02.2016 u/s Section 108 of the Customs Act and Customs record file

(docket); that it is on record that a Bill of Entry No.3791023 was filed by an importer,

namely, M/s. M.D. Overseas Ltd lyith the Air Cargo Complex, Bangalore for a

consignment of 100 Kgs. of gold imported by them a-fter Circular No. 15 dated

22.07.2013 was issued by RBI; that a statement of Shri Kartik A. Pancholi was

recorded on 08.02.2016, and Shri Pancholi has stated before the investigating officer

that he could not remember who produced a photocopy of Bill of Entry No.3791O23

filed by M/s. M.D. Overseas at ACC, Bangalore as the said shipment was not handled

by his company; that the said Bill of Entry of M/s. M.D. Overseas Ltd itself is the

evidence that the said Bill of Entry was not filled by them nor they did clearance at

ACC, Bangalore for M/s. M.D. Overseas and hence the question of their accessing
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the copy of said B/E in such a short time from such a far place as Bangalore within
hours of its clearalce and submitting the same by 23.a July itself when the B/E at

Ahmedabad was appraised for clearance, is quite diffrcult; that the possibility of the

same having been kept in the file at a later date by the officers to safeguard their

position can also not be ruled out; that presuming but not admitting, even if the B/E
is on file due to them. it oniy reflects the truth of clearance of such goods at other

ports under same conditions and seeking equa-lity in treatment of such B/E at other

ports at the relevant time can by no stretch of imagination be treated as 'Misleading

the officers"; that the ofhcers were at liberty to disagree with the clea,rances at the

ports of Delhi, Hyderabad and Bangalore and deny the clearance for home

consumption on payment of duty, thus it is improper to suggest that they have misled

the ofhcers into cleanng the consignment in issue; that it is not out of place to

mention here that the ofhcers of Ahmedabad Air Cargo Customs verified at their own

with Hyderabad Customs & New Delhi Customs and found from Deihi Customs that

clearance for home consumption was a-lIowed to gold on 24.07 .2013 (i.e. after RBI

Circular was issued on 22.07.2013) over there; that the fact of the said clearances are

that the record of all such clearance allowed by Customs Delhi before clearance

a-llowed by Ahmedabad Customs are in public domain on ICEGATE WEBSITE; that the

above mentioned facts display that the whole procedure of fi11ing of bill of entry,

issuance of query, reply submission against query, assessment by appraiser of

Customs, counter signature by Deputy Commissioner of Customs, examination by

Customs Inspector and out of charge given by Customs Superintendent and also

clearalce done by other Customs Authority had been transparent; nothing was hidden

or suppressed during import, assessment and clearalce of these goods; arrd the goods

were a-llowed to be cleared for home consumption by competent Customs authorities

aJter due consideration of the whole issue in all respect with regard to a1i applicable

1aw including RBI Circular at the saine time completing verification procedure at each

desk of Customs while clearalce without giving any facility under RMS; that in this

connection attention is invited to para 5.3 of the case of Devraj M.Salian vs

Commissioner of Customs (I) Mumbai [ 2015 (316) ELT 139 (Tri.-Mumbai) and case

laws of Premier Instruments & Controls Ltd. Vs C.C. (Airport) Chennai and therefore,

no pena1ty could be imposed on us under Section 112(a) of ttre Customs Act 7962;

29.8 that the proposal for imposition of penalty under Section 112(a) of the said Act is

also unreasonable and arbitrary because there is no case for imposing even a token

penalty on them; that al1 the documents required for clearance of imported goods were

submitted by them and there is no dispute about genuineness of such documents

also; that they have not done anything nor omitted to do anything which would render

the goods 1iab1e to conhscation; that there is no wrong information supplied by them

while importing and clearing the goods, and they have a-1so not suppressed any

information from the Custom Authorities; that the goods were cleared after inspection

and verification, and the duties assessed try the competent Custom Officers were paid

by before taking clearance of the goods arrd therefore, none of the ingredients of

Section 112 (a) of the Customs Act is satisfred in this case for imposing any penalty on
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them; that there was no mis-declaration either in respect of value or in any other

particular with the entry made under the Customs Act; that ttrere is no dispute as to

whet-her the description given in the bill of entry about the goods tallies with other

import documents such as invoice, packing list, AWB and physical examination done

by Customs Authorities; that in the instant case we had given ttre description of the

imported goods correctly; that also various supporting documents have been furnished

like commercia-l invoice, packing list, AWB conflrming the description of the goods as

per the bill of entry and aIso Nominated Agency certificate; that no attempt has been

made by us to mis-declared the goods or taken wrong benefit of the exemption in

question, instead full duty has been paid by importer; that it is evident from SCN that

Revenue has not disputed any of above stated facts and all such documents produce

while frlling of Bill of Entry and during clearance of the said shipment, thus there has

been no irregularity or non-compliance of the procedure for clearance of imported

goods by them which itself display that they have properly discharged the obligation

and complied with the provisions of the Act as required under Regulation No. 1 1(d) &

(o) of the Customs Brokers Regulations and not violated any provisions of Section 1 12

(a) of Customs Act, 1962 and thus, a1l the three allegations and grounds raised

against them for proposing to impose penalty are unsustainable in facts as well as in

1aw and therefore, no penalty could be imposed on us under Section 112(a) of the

Customs Act and under Regulation 22 of the Customs Brokers Regulations;

29.9 that in statement dated 08.02.2016, Shri Kartik Anant Pancholi has stated that

"to ensure Customs clearance they were entrusted with all relevant documents with

due authorization by the importer; that in terms of Regulation 11 (d) & (e) of Customs

Broker Licensing Regulations, 2013 before filing of documents in the EDI system, he

had informed importer that there was a RBI circular No. 15/2013 regarding import of

gold by nominated agencies in India ald therefore requested them to go through the

same and revert; that the importer informed them over phone that their shipment was

already effected from port of loading in terms of para 9.11 (a)(ii) ; that thereafter, they

had gone through the para 9. I 1 (a)(ii) and a.lso airway bill and found that the date

mentioned was 22.07.2073"; that they requested to refer Para: 6 of statement dated

Oa.O2.2Ol6 and Para: 18 of SCN and stated that they had properly discharged

obligations as customs' broker and that there was no violation of provisions of any

Regulations, as alleged in the subject Show Cause Notice; that it is evident from SCN

that query was issued by customs thus the proper officer of customs competent to

assess the bill of entry were fully aware about the RBI Circular as well as the

conditions laid down ttrereunder; that there is no case of misleading the Customs

Authorities by them in regard to clearance of the above referred cargo, inasmuch as

the assessing olEcers were fully aware about the circular and the conditions laid down

there under; that none of the facts relevant as regards the details of goods have been

disputed in any manner by the Customs Department and that out of charge was given

to the goods subsequent to examination of the relevant details and thus the

allegations made against them in the Show Cause Notice are tota-lly fallacious and

incorrect and that no penalty of any sort deserves to be imposed on them; that it It is a
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matter of understanding alld interpretation that the issue pertajns to applicability of

circular no. 15 dated 22.O7.2013 issued by RBI and as to on what date the restrictions

imposed therein became applicable; that it was thus, a matter of understanding ald
interpretation of the said circular and they as a Customs Broker do not have any kind

of authority to do interpretation and decide clearance and therefore no fault to be

found with them; that in this regard, reliance is placed on advisory rro. O2/2O24-

JMCH dated 23.10.2024 wherein on the basis of instructions issued by CBIC it has

been stated that no penalties should be imposed on customs' broker where

interpretation of statute is involved; that in view of the aforesaid no penalty deserves

to be imposed on them and proceedings initiated against them are required to be

dropped in the interest ofjustice.

3O. Personal Hearing: Personal Hearing in this case was scheduled on 30.10.2025

for the Customs Broker M/s. international Cargo Services on 18.1 1.2025. Shri Kartik

A. Pancholi Partner & their advocate Shri Uday Joshi, appeared for Personal Hearing

on 18. 1 1.2025 wherein they reiterated the contents of their submission dated

1.4.09.2017 , 29 .12.2017 and further submitted that they would be submitling

additional submission within a week time. Further, Virtual Hearing was scheduled on

28.1O.2O25,1A.11.2O25O, 03.72.2025 &, 09.72.2025 for the importer M/s. Riddhi

Siddhi Bullion. Shri Prakash Shah, Sr. Advocate, and Shri Jas Sanghvi, Advocate

appeared virtually on behalf of M/s. Riddhi Siddhi Bullions Llmited on 09.12.2025.

Shri Prakash Shall reiterated the contents of their written submissions dated

03.12.2025 and compilation of judgements submitted to this office through e-mail

dated 08.12.2025.

31, Discusslon atrd flndlngs: I have carefully gone through the Show Cause Notice

dated 07.08.2017 and written submission frled by importer vide letter dated

03.12.2025 and compilation of various judgements frled on OA.D.2O25. I have also

gone through the written submission of Customs Broker M/s. Internationa.l Cargo

Services dated 14.09.2017, 29.72.2017 a.nd 02.12.2025 filed after personal hearing

conducted on 18. 1 1.2025.

32. The issues for consideralion before me in these proceedings are as under:-

32.1. Whether 1OO Kg of gold valued at Rs 24,81,44,000/- imported and cleared vide

Bill of Entry No. 2784490 dated 23.7.2013 for Home Consumption, is liable for

confrscation under Sections 111 (d) & (o) of the Customs Act, )'962?

32.2 Whether 22,OOO kg of gold valued at Rs 54,14,56,00,000i - ar.d 73217.4O9 kg of

silver valued at Rs 2,48,21, 14,391 /- imported during the period from 1.4.2014 to

31.3.2015, is liable for confiscation under Sections 111(d) & (o) of the Customs Act,

1962?

32.3. Whether, Customs duty amounting to Rs 1,11,51,84,447 l- (BCD-

7,Oa,27,O3,347+ Education Cess Rs 2,16,54,067+ SHE Cess Rs 1,08,27,0331, as
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detailed in Annexure A to SCN, short paid/ not paid on the 4400 kg of gold issued by

the importer to jewellers for export obligation, should be demanded and recovered

under the provisions of Sectron 28(1) of the Customs Act, 1962 a-longwith Interest

under Section 28AA ofthe Customs Act, 1962?

32.4 Whether, importer M/s. Riddhi Siddhi Bullion is 1iab1e for penalty under Section

112 (a) of the Customs Act, 1962?

32.5 Whether M/s International Cargo Services, Customs Broker, 4O3 /4O4 /4O5,

'Himadri', Old High Court Lane, Ahmedabad-38ooo9 is liable for penalty under

Section 112 (a) of the Customs Act, 7962 and penaJty under Regulation 22 of t}:e

Custom Brokers Licensing Regulations, 2013?

33 After hawiag been gone through the Show Cause Notice and wrltten
submlssion as well as records of personal hearing, I frnd that the contravention

of the importer are very well mentioned in the Show Cause Notice dated

O7.OA.2O|7 issued to the importer and Customs Broker. Howevet, I flnd it
worth to reiterate as to how the said importer contravened the provisioa of RBI,

DGFT and Customs, and consequently liability to coafrscation of the goods uader

Section 111 (d) and 111 (o) ofthe Customs Act, L962 are elaborated as under :

33.1 DGFT vide F-No. 03/9 t / 105/00261 AMLO dated 18.05.2021, as per the Policy

Circular No. 77(RE-20081/2OO4 -2OO9, granted a Nominated Agency CerLificate under

Paragraph 4A.4 of Foreign Trade Policy (RE 2008), as amended from time to time for

the purpose of Direct Import of Precious Metal for the period 01.04.2010 to

31.03.2011 to the said importer. It was renewed from time to time. The said

Nominated Certificate was issued subject to provisions of FTP and the Procedure laid

thereunder, RBI Guidelines and the Customs Regulations. I find that on 22.07.2073,

tlre Reserve Barrk of India issued Circular No. 15 dated 22.07.2073 laying down

conditions on import of Gold. The scheme introduced by this Circular was popularly

known as 80:20 scheme. However, as per Para 3 of the said RBI Circular dated

22.07 .2O 13, " Entities/ units in the SEZ and EOUs, Premier and Star tra.dinq houses

aLre rrnittcd to i rt Gold exclusiue r the on . Thus

bg virtue of said .R8f Circular No 15 dated 22.07 .20L3, the Importer being a Premier
and, Star tradinq house was pennitted to impott Gold exclusiaelu for the
puroose of exoorts onlu.

33.2 I find that on the date RBI issued Circular No 15 dated 22.7.2013, the said

importer booked 100 Kg of Gold purchased from M/s Bin Sabt Jewe1lery LLC, P. O

Box No 25515, Buiiding No 158, Naif Road (South), Deira, Dubai, UAE vide Invoice No

USD-5275 dated 22/O7 /2013 ard Airway Bill No 176 5258627 3 dated 22107 l2Ol3.
For clearance of this consignment, Bill of Entry No 27 a449O dated 23.07.2013 for
Home Consumption was hled by them at Air Cargo Complex, Ahmedabad and a
similar transaction had also taken place at Air Cargo Complex, Hyderabad. Since there
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was contravention of the RBI issued Circular No 15 dated 22.7.2013, in said both the

i.mport transaction at Air Cargo, Ahmedabad and Air Cargo, Hyderabad, DGFT issued

a Show Cause Notice dated 14/lO/2014 proposing rejection of request for renewal of

Nominated Agency Certificate under Section 14 read with Section 11(2) of the Foreigrr

Trade (Development & Regulation) Act for non{ompliance with the conditions of RBI

Circular No 15 dated 22 /O7 /2013 and proposing fiscal pena-lty upon the Importer.

Further, an addendum to the Show Cause Notice was issued vide F No

03l9l /1OS /OOO7 /AMl2 dated 30.10.2014 calling upon the lmporter to show cause as

to why the Nominated Agency Certificate dated 05.05.2014 (for the period 2014-2075]r

should not be cancelled in terms of Section 9(4) of Foreigzt Trade (Development &

Regulation) Act and Rule 1O of the Foreign Trade (Regulation) Ru1es,1993.

33.3 The licensing authority i.e. DGFT on 31.IO.2014, suspended Importer's

Nominated Agency Certificate dated 05.05.2014 for the period 2014-2015 in terms of

Rule 9(2) of Foreign Trade (Regulation) Rules,1993 which empowers the licensing

authoriry to suspend operation of any license granted under these rules where

proceedings for cancellation of such license has been initiated under Rule 1O of the

Foreign Trade (Regulation) Rules, 1993. The importer had ftled Writ Petition No. 9873

of 2Ol4 before the Hon'ble Bombay High Court challenging the suspension of

Nominated Agency Certifrcate dated 05.05.20 14 for the period 2O I 4-20 15 by the

DGFT. The Hon'ble High Court vide Order dated O3.1L.2O2+, held that the Authority

has power to suspend. However, the suspension order was quashed and set aside by

the Hon'ble Court. Relevant Para of the Order dated 03. 1 1.2024 is re-produced as

under:

"1O) As a result of the aboue dbcussion, the Writ Petition succeeds. The impugned order

is quoshed and set aside. The Petitioners outlnrization and u.thich ts ualied upto 2014-

15 and uide the aboue communication at Annexure 'M' at page 66 sholl continue to be

effectiue and operatiue till that date, but subject to the pending proceedings for
cancellation initioted bg the autlaitg uide the shou cause notice daled 14h

October.2ol4. In olher utords, subject to tlae outcome thereof, the authorization or the

nominated agencg certificnte to remain ualid till tlrc date stipulated therein. The

Petitioner shall cooperote uith the autlaritg in earlg conclusion of the proceedings

initiated pursuant to the show case notice dated 14the October,2014 and its addendum

dated 3Ah October, 2 O I 4.

1 1) With the aboue cloification and bg also obseruing that ouer interuention in Wrtt

Jurbdiction ot this stage shall not be anstrued as expression of ang opinion on the iual

contention and particulctrlg on the allegation in the shota cause notice we allout thi-s Wit

Petition. There u.tould no' order os to costs. "

33.4 Importer had fiied another Writ Petition IOOO] of 2014 seeking relief from the

probable cancellation of Nominated Agency Certificate. The Hon'ble Court vide order

dated 10.11.2014 without expressing any opinion ordered as under:
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"4. Hauing heard. Mr. Chagla, at length and perusing the Petition Luith his assistance,

uere of the uieu thot at this stage, without prejudice to rights and contentions of both

sides including on the point of maintainobilitg of the Writ Petition, interest of justice

u,tould be serued if a direction rls issued namelg , in the euent Respondent ,lYo. 3 passes

an order aduerse to the Petitioners, th.en the same shall not to be octed upon for a peiod

of four weeks from the date of its commtnication to the Petitioners, so as ,o enable them

to either pursue thb Wit Petition or to adopt appropiate proceedings. We direct

accordinglg. We clarify tlnt ute are not expressing ong opinion on tLe riuol contentions."

33.5 The said Show Cause Notice dated l4/10/2014 was adjudicated by Additional

Director Genera-l of Foreign Trade vide Order-in-Origina-1 dated 14/01/2015 issued

under Adj File No 03/911105/00007/AMl2. It has been brought on record in the

Order-in-Original at Para No 12 that the Nominated Agency Certificate dated

O5/O5/2O14 had been retumed by the Importer on 09 /O5/2O 14 as called back by the

office of the DGFT, Mumbai. The Adjudicating Authority observed under para 18 of the

OIO that M/s RSBL had supplied 2OO Kg of Gold imported vide Bills of Entry dated

23/07 12013 to domestic units arld thus failed to comply with the conditions of RBI

Circular No 15 dated 22.07.2013 arrd therefore, violated Rule i3(2) of Foreign Trade

(Regulation) Rules, 1993, which attract provisions of Section 9( ) and 11(2) of Foreign

Trade (Development and Regulation) Act 1992, as amended. Since M/s Riddi Siddhi

Bullions Ltd had violated the conditions of Nominated Agency Certifrcate dated

09.04.2013 (for the period 2013-2014), in terms of Para 4A.35 of Hand Book of

Procedure 2OO9-2O74 they were not eligible for renewal of Nominated Agency

Certi{icate for the period 2Ol4-2O15 and therefore, the Nominated Agency Certificate

dated 05.05.2014 (for the peiod 2O74-2O l5), issued to M/s Riddi Siddhi Bullions Ltd

is ab-initio void. The Adjudicating Authority accordingly ordered for cancellation of the

Nominated Agency Certificate dated 05.05.2014 (for 2074-2015), ab-initio and

imposed fiscal penalty of Rs lO0 Crore on importer M/s Riddi Siddhi Bullions Ltd.

33.6 In the mearr time, M/s RSBL had already started operating under RBI Circular

No 133 dated 21.05.2014 which extended the 80:20 scheme to the Star and Premier

Trading Houses. However, the fact of suspension was suppressed from Customs and

during the suspension period, M/s RSBL have removed a quantity of 600 Kg of GoId

by frling ex-bond Bill of Entry No 7243541 dated 01.11.2074 at Air Cargo Complex,

Ahmedabad, which was imported vide Warehouse into-Bond Bill of Entry No 7137639

dated 21 ILO/2014. The said facility of 8O:20 scheme remained in force till issuance of
RBI Circular No 42 dated 28.11.2014 whereby all instructions issued about the 80:2O

scheme from time to time were withdrawn with immediate effect.

33,7 Further, in Writ Petition 10001 of 2014 frled by the Importer before the Honble

Bombay High Court, they had contested that 'earlier protection granted by the court
was not adhered to and the Customs Authorities were confused as to whether the

Page 43 of82



F No: VIII/ 10 05/Pr. Commr/O &, Al2Ol7

adverse order of the Additional Director Genereal of Foreign Trade should be acted

upon or they must abide Courts' protective order'. The Hon'ble High Court vide Order

dated 09.02.2015 ordered as under:

'4. We gront four ueek's time to each of tttem to jlle the counter aJfidouit and serue

the copA thereof on the petitioner's Aduocate. We are clear in out mind that our earlier

order in effect staAs the implementation and operation of the order possed bA the

Additional Director General of Foreign Trade, namelg, the order dated 14th

January,2015 stgled os Order in Oiginal, a copy of uhich is ot Annexure-UU page 253

to 259 of the paper book, get, u)e are required to claifg thb and because of the

apprehension of the learned Senior Counsel appeoing for the petitioners.

5. In uieu-t thereof pending admission of this Wit Petition, u.te direct that the order

passed stgled as Order in Oiginal, Annexure-UU of the paper book 14th Jonuary,2015

and dutA communicated to the petitioner, stnll not be acted upon by the contesting

respondent Nos. I and 3 - u.thich include Union of India. The Custorns Authorities,

petitioners pendlng admissions. Houteuer, it is claifted that this order ond protection

is tuithout prejudice to the right and contentions of both sides."

33,8 Writ Petition 10001 of 2014 was decided by Hon'be Bombay High Court vide

Order dated 23.12.2015 wherein the Hon'ble High Court held that none of the

contentions as raised before the Court by the Importer have any merit and the Writ

Petition failed. Relevant Para are re produced as under:

"91. A perusal thereof u-tould enable us lnld that, it, is not permissible to make ang

import or export, except under an Importer-Exporter Code number granted bg the

Director General or the officer authorised bg the Director General in thig betnlf. This

authorisotion i.s to be made in accordonce u-tith tte procedure specifted in this behalf bg

tlrc Director Generql. Bg sub-section (8), the Director General is empouered to suspend

ond cancel the Importer-Dxporter Code number. Then comes section 9 and u.thich

enables issuonce of licence, suspension andcancellation thereof and this could be either

o licence, certificate, scip or any instrument bestouing financial or ftscol beneftts. Bg

sub-sections (2), (3) and (4), a reneu.tal of such a licence etc. is permissible and the

fonnat of the same is prescibed. Euen this licence is capable of being concelled qnd in

term,s sub-section(4) of section 9 and ogainst such a cancellation or suspension the

appeal uould Lie under section 75. Thus, these are the prouisions under which the

Central Gouernment through its Ministry of Commerce and Zonal Director Generol (Joint)

of Foreign Trade acted. It uas ernpouered to impose conditions tuhile granting or issuing

the Cerlificates. PertinentlA, the conditions at page 83 and the pou-ter to impose them are

not challenged.

94. There is enough mateiol on record ulhiclt u-tould indicote as to hot! the petitrcners

haue understood tle entire matter. In the Memo of the Petition and after referring to the
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releuant prouisions, the petitioners refer to the Foreign Trade Regulation Rules, 1993,

and Rules 10 and 13(2) of tlese Rules. It refers to the Policg Cira ar No.77 issued bg

tlrc Director General of Foreign Trade prescibing guidelines for import of precious metal

bg the Nominated Agencies ulhich include Premier Trading Ilozses. The monitoring

m.echonism and the format of the certiflcate for tlrc said purpose are also prouided in the

Policg Circular. The petitioners houe themselues annexed as Annexures, a copg of thi.s

Circular dated 31 Marcha 2OO9. Tflese ore on the subject of the guidelines for import of
precious metal bg the Nominated Agencg. These refer to Notification No.SSdated 28th

February, 2,009, uherein ad.ditional Nominated Agencies had been notified under

paragroph 4A.4 of the Foreign Trade Policy for the purpose of direct import of precious

metals for making it auailable to all concerned and in partianlar Exporting Communitg

reqtiing precious metal for manufacture of ils product. It is in terms of this paragraph

that the agencies and entities mentioned in this Circular are entitled for direct import o

precious metal. One of them i.s a Premier Trading House. Mr. Dada, therefore, is ight in

relging upon thi-s Circalar and to urge the monitoing mectranism therein u.tould permit

and enable the Director General of Foreign Trade to direct ttnt the policg and procedure

for import of precious metal shall be as per the guidelines stated in the Foreign Trade

Policg and the releuant Reserue Bank of India guidelines.

95 Upon a reference to these Circulars u-thnt the petitioners state that both these

Circulars uere with.d.ratun by a furtherCircular beaing No. 14 dated 1st Februory,

2011. Th.ot relaxes the norms for d.oing auag, inter-alia, u-tith requirement of sale of 15%

quantitg to exporters. Annexure F is a copA of thig Circular. It is euident that this relaxes

the igour of seial number 3(c) of tte Circular No. 1 dated 27th August, 2OO9 and to a

certain ertent of the Circular dated 31 g' Marc\ 2009 (77 of 2009). Howeuer, the

petitioners refer to ttte status of Premier Trading House granted by the Ministry of
Commerce. It also refers to the certijicote of recognition as Slar Trading House dated 9d

February, 2O09. Though the petitioners relg upon the uithdrau.tal of the Policg Ciranlar

No. 77 of 2009 u.tith effect froml"t February,2oL1 uLhat the petitioners stote is thot theA

applied for issuance of a certiftcate os Nominated Agencg. Thot certiftcote utas granted

and copg of uthich is ot Annexure-l. That certifi"cate itself stotes that the petitioners haue

been nominated as o Nominated. AgencA under paragraph 4A.4 of the Foreign Trade

Policg as amended from time to time for the purpose of direct import of precious metal.

This certificate is subject to prouisions or th.e Foreign Trade Policg and the procedure laid

doun under tLe Reserue Bank of India guidelines and theCustoms Rules and

Regulations. This certificate as Nominated Agencg has been renewed and euen the

reneu-tals incorporate the sam-e condition. It is, tlrcrefore, futile to urge that there uas no

obligation or dutg to comply utith the Reserue Bank of India guidelines. The petitioners

troue raised self-defeoting and self- destructiue plea,s. On th.e one hand, theg question

tle Reserue Bank of India's authoritA and. jurisdiction to prescribe ang guid.elines bg

urging ttnt the Reserue Bank of India is indirectlg regulating and resticting import, but

on tlp other tnnd by relging on th.eir status as a Nominated Agencg, the petitioners

admit the applicabitity of Reserue Bonk of India guidelines. Theg then urge that though

tlrc Reserue Bank of India guidelines u.tould gouem their deolings and that utould
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include a Circular or directiue issued bg the Reserue Bank of lndia from time to time,

but such imports do not uiolate the Policy Circular dated 22"a Julg, 2013. Such pleas

being raised itself enables us to conclude that the petitioners are blouing hot and cold.

TLLeg cannot approbate olLd reprobate as b ightlg comploined by Mr. Dada. We find
much substance in the contentions of Mr. Dada that the petitioners hctue understood the

matter as aboue. Theg hoL,e understood that the Reserue Bank of India guidelines haue

been quoted in the Foreign Trade Policg paragraph 4.4A and theReserue Bank of India

Circulars are parl of the Foreign trade Policg. Theg taue also understood that the licence

rssued is subject to the term of compliance utith th-e Reserue Bank of India's guidelines.

The status ond position of the Reserue Bank of India b also knou.tn to the petitioners,

namely, controller a.nd manager of foreign exchange and that control and exercise bg the

Reserue Bank of India is through the Authorised Dealer. The petitioners being importers,

tLrc Authoised Dealer renits foreign exchange abroad on behalf of its constituents,

namcly, the importer. It is in these circumstances tlat the petitioners are au)are of uthat

proukions of laut theg utere required to complg and in terms of the Nominated Agencg

Certificate. All terms and conditions as imposed bg tLrc NAC tuould haue to be fulfilled bA

them. AnA breach thereof, therefore, utould empower issuonce of a shou.tcouse notice

and demanding penaltA.

96. The petitioners are au)are that there utos a Ciranlar issued by the Reserue Bank of
India on 22nd Julg, 2O13.

99. Tlrcre i.s absolutely no substance in this contention. First of all, the offidauit-in-replg

filed. on beLnlf of the Director General of Foreign Tlade makes it clear tha.t there is no

difference betueen tLrc Reserue Bank of India's Circular No. 15 dated 22nd Julg, 2013

and No.25 doted 14th August, 2013, u.tith regard to import of gold bg export oriented

units / SEZ units, Premier Trading .Ffouses and Star Trading F/ouses. Both these

Circulars are containing o clause for imporl of gold exclusiuelg fc'r expotl. The petitioners

being a Nominated Agencg ond on account of being Premier Trading House uere subject

to lOO% export condition. The petitioners imported 55O kgs oJ'gold during the peiod

22nd Julg,2o13 to 31st Marclt" 2014. In paragraph 32 of the offidouit-in-replg, the

import of four consignments u.tith the details of the bills of entnes haue been refened..

The petitioners and as a matter record, imported 200 kgs of gold euidenced bg the bill of

entry dated 23d Julg, 2013 and theg uere not exported bg the petitioners. Therefore, the

shotu-cause notice- It utas also atleged in the sLaut-cause notice thot there is a uiolation

of the Circular doted 22,d JulA, 2013. This Circular was abo, on the petttioners ou)n

shouing, uploaded on the uebsite on 22ndJulA, 2O13, at 19:47 IST. We ore not enteing

into the controuersA Dhether because this Circular came into force utith immediote effect

and, therefore, corresponded tuith the time at Duba| namelA, 18:47 Hrs. The affidauit

in-replg points out the reference to the AiruaA bills and claims that these utere handed

ouer to the Airlines onlg afier uploading of the Reserue Bank of India's Circular. The

alfidauit extensiuelg rekrs to the endorsements on the Ainaag btlls, porticularlg of date

and time. We do not uish to enter into this controuersg as it is factual. Apart from the

same being factual, in the impugned order, it has been found cmd after detailed

Page 46 of82



F. No: VIII/ I0 05/Pr. CoEmr/o & A/2017

reference to the documents relied upon bg the petitioners themselues that thi,s Ciraiar
was uery much in force and applied to the imports bg the petitioners.

100. We should not disbelieue this factuat ftnding and ulhich is in consonance with the

ouenhelming record. Th.e speaking order passed. bg the respondents, copA of u.thich is

Annexure-W at page 253 of the paper-book makes detailed rekrence to the focts. It

makes reference to the imports of precious metals and supplg mode to domestic units

and supplg mad.e to exporlers duing the period 1"t April, 2013 to 37"1 Morcll" 2O14. Once

the certificates in fauour of the petitioners were subject to the prouisions of tLrc Foreign

Trade Policg and the procedure laid down thereunder, the Reserue Bank of India

guidelines and Custom-s Rules and Regulation s, then the import of 55O kgs of gold u.tas

gouerned bg the some. TLrc show-cause notice alleged that from the import of 550 kgs of
gold onlg 35O kgs of gold uas exported and as per the export details 2OO kgs of gold

u.tas supplied to tle domestic unit. Thi.s is a uiolation of tLrc Reserue Bank of India's

Circular. Each of the terns and. conditions, either in the certificates relied upon bg the

petitioners or the Reserue Bank of India guidelines are in consonance uith the policg of
the Gouernment that precious metals Lnuing been broughl in they oughl to be exported

so tLtat the cost of imports auld be mitigated bg tLrc earnings from exporT. That, u.tould

saue ualuable foreign exchange as utell. That is hou.r the diuersion in the domestic

market wa.s termed as a uiolotion of Reserue Bank of India guidelines. For tLLe uiolation

to be established and proued, the shou-cause notice made specific reference to bilLs of
entrtes, related papers including preuious orders etc. It also made reference in details to

tle deniol-s in tte petitioners replg and tLe stand therein that the Circular does not

gouern the subject import or in other taords, it is inapplicable to the imports in question.

Tte extensiue arguments u.tere noted and the obseruations therein are thot the records

auailable in the file would proue ond establish import of gold ond diuersion of 2OO kgs

tterefrom in the domestic market / sector. We ltaue no reason, tLerefore, to reject this

finding of fact. It is ba.sed on appreciation and appraisal of all releuant and gennane

mateials placed on record. This is not o case of an order based on no euid.ence. It is an

order based on appreciation and appraisal of the releuant and mateial documents

before the Adjud.icating Authority. The findings of fact cannot be temed as perverse or

uitiated bg ang error of law apparent on the face of the record either. The petitioners are

ouare tlrat the releuant date and time is that of filing of bill of entry and not the d.ate

and time of shipment of goods. The import into India and the aboue oct of filing of Bilk of
entry are, therefore, righllg relied upon to enter a factual finding against the petitioner

on the point of applicobilitg of RBI Circular dated 22 JulA, 2013.'

1 O 1 . We haue, tLerefore, no hesitation in concluding that none of the contention-s as

rabed before us bg the petitioners haue ang meit.

105. As a result of the aboue ,disanssion, the Writ Petition fail.s. Rules is dischorged.

There uill be no order as lo cosrs.
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33,9 The said importer had frled SLP No. 49Ol 12016 before the Hon'Lrle Supreme

Court against the hnai judgement and order dated 23.I2.2O 15 in Writ Petition No.

IOOOI l2ol4 passed by the Hon'ble High Court of Bombay. On 22.07.2025, rhe

Hon'b1e Supreme Court dismissed the Special Leave Petition. During the pendency of

said SLP before the Honble Supreme Court, the said importer had filed Special Civil

Application No. 1982 of 2018 before the Hon'bie Guj arat High Court, wherein the

Principal Commissioner of Customs was made Respondent No. 2 to keep the

proceeding pending till thc frnal disposal of the SLP frled against the judgement oI the

Bombay High Court dated 23.d December 2015. Hon'ble High Court of Guj arat vide

Oral Order daled 72.07.2018 had ordered that adjudicating authonty shall not

proceed further with the adjudication of the show cause noti.ce in question ti11 the SLP

is disposed of by the Supreme Court. On 22.07.2025,' the Hon'Lrle Supreme Court

dismissed the said Special l,eave Petition hled by the importer.

33.10 From the discussion held in Para 33.1 to 33,9, I frnd that the importer had

violated the RBI Guidelines The said Nominated Agency Certihcate was issued

subject to provisions of FTP and the Procedure laid thereunder, RBI Guidelines and

the Custoas Regulatlons. The 'Nominated Agency Certificate' issued by the DGFT

had been canceled ab initio by the DGFT vide their Order In Original dated

14.01.2015. The importer had contested the said Order In Original dated 14.01.2015

before the Hon'ble High Court of Bombay vide Writ Petition No. 10001/2014. Further,

ln Writ Petition No. 10001/2014 , Shri Mahendra Bafna, Vice President of the

Petitioner's company (M/s. Riddhi Siddhi Bullions Ltd) in his Affrdavit in rejoinder on

behalf of the petitioners in Para 8 have specifically stated as "I submit that the

adjudicating authorlty has no power os authority to cancel the NoDrhated

Agency Certifrcate in such manner.'. Honble High Court of Bombay in its Order

daled 23.72.2015 dismissed writ petition alrd specifically at Para 105 has mentioned

tll^at 'lherefore, no hesitation in ancluding that none of the contentions as raised before

us bg the petitioners haue ony meit." Fu*her, the said importer had hled SLP No.

49Ol 12076 before the Hon'b1e Supreme Court against the final judgement and order

daled 23.12.20 15 in Writ Petition No. 10O01/2014 passed by the Hon'ble High Court

of Bombay. On 22.O7.2025, the Honble Supreme Court dismissed the Special Leave

Petition. Thus, it is very much clear that the importer had contravened the RBI

Guidelines and Provision of FTP. I flnd that to implement the provisions of FTP and

RBI Guidelines, the CBIC had a-1so issued Notifrcation in consonance of the RBI

Guidelines arrd Provision of FTP.

33.11 The DGFT vide F.No. O3l9ll10510026lAMLO dated 18.05.2021, as per

the Policy Circular No. 77(RE-2008) l2OO4 - 2OO9, granted a Nominated Agency

Certificate under Paragraph 4A.4 of Foreign Trade Poliry (RE 2008), as amended from

time to time, for the purpose of Direct Import of Precious Metal for the period

01.04.2010 to 31.03.201 I to the said importer. It was renewed from time to time. In

consonance with the said Policy Circular of DGFT, CBEC a-lso issued Notification No.

57/2000-Customs dated O8.O5.2OOO amended vide Notihcation No. 106 /2OO9-
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Customs dated l4-9-2O09. Also Circular No. 28/2009-Cus dated 14.10.2009 and

Circular No. 34/2013-Customs dated 10.06.2013 were issued during the relevant

period by the CBIC prescribing the procedure and guidelines for import of Gold and

Gold Dore Bars. The relevant amended notification is 106/2009-Customs dated 14-9-

2OO9. 1 find it worth to reproduce the relevant para of this notification, which is as

under:

"Reimport, gems & jeutellery exporls and EOUS - Amendment to Notification Nos.

94 / 96-Cus, 4 1 / 99-Cus., 42 / 9 g-Cus., 5 6/ 2 OOO-Cus., 5 7 / 2 OO0-Cus., 6O/ 2 OO2 -Cus., and

52/ 2OO3-Cus.,

In exercise of the pouers confened bg sub-section (1) of section 25 of the Customs

Act, 1962 (52 of 1962), tte Central Gouernment being satisfied that it is necessary in the

public interest so to do, herebg directs that each of the notifi.cations of the Gouemment of
India in the Mini.stry of Finance (Department of Reuenue), specified in column (2) of tte
Table hereto annexed shnll be amended or further amended, as the case mag be, in the

manner specified in the corresponding entry in column (3) of tle soid Table, namelg :-

TABLE

Part-II, Section 3, Sub-section (ii) uide notiftcation No.
1/2009-2014, dated the 27th August, 2O09, as
amended from time to time.";
(ii) for clause (b), the following clause shall be

sub stituted, namely :-
"(b) 'Handbook of Procedures (VolumeJ)' means
Handbook of Procedures (Volume-I) notified bg
the Gouemment of India in the Ministry o

SeriaI
numiber

Notlfication
num.ber and date

Arnendment-s

(1) (2) (s)
(2) in the Explanation, -

5 57/ 2ooo-Customs
dated. the 8th Mag,
2OOO, G.S.R. 413(E),
dated the 8th May,
2000

In the soid notification, -
(l)in the u-tords,
letler he words,letter shall be
subst
(2) afier the second prouiso, the follouing proui.so
shall be inserted, namelg,-

"Prouided also that the norninated aqencles

(3) in the Explanation,-
(i) for cLause (o), the follouting clause sholl be

lexcept Jor those authorized bu Rx.I) shalt
follow the procedure and. fitltill the
conditions as soecified, in the Po
NeJT IRE-2OOB)/2OO4-O9 d.ated 37st March.

blt Dlrector General of Foreisn Trade.D:

publkhed in the Go.zette of India, Ertraordinary,

iss-ued

licu circttlar

2OO9 as amcnd.ed. m time to time
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33.12 I frnd that Import of Gold is governed by Section 3(2) ofthe FTDR Act, 7992 alrd

RBI Guidelines and thus, by virtue of Section 11 of the Customs Act, 1962 import of

Gold is prohibited/ restricted and its import is subject to the DGFT Policy and RBI

Guidelines arrd Customs Regulations. Further, I frnd it worth to re-produce the

content of Sectlon 1 1 1 (d) and (o) of the Customs Act, underwhich the confiscation of

gold imported by the importer has been proposed by the Department.

(d) any goods which are imported or attempted to be imported or are brought

within the Indian customs waters for the purpose of being imported, contrary to any

prohibition imposed by or under this Act or auy other law for the time being in
force;

(o) aly goods exemptecl, subject to any condition, from duty or any prohibition in

respect of the import thereof under this Act or any other 1aw for the time being in

force, in respect of which the condition is not observed unless the non-observalce of

the condition was salctioned by the proper offrcer;"

33.13 I find that on 22.07.2013, the Reserve Bartk of India issued Circular No 15

dated 22.07.2O 13 laying clown conditions on import of GoId. The scheme introduced

by this Circular was popularly known as 80:20 scheme. However, as per Para 3 of the

Serial
number

NotiJication
number and date

Amendments

(1) (2) (3)
sub
"(c)
(1)

(2)

(s)
(4)

stituted, namely:-
" N ominated agencies" me an s. -

(s)
(6)
(7)
(8)

u)e ofa r
ouse

o
l7O) anu other dqencg authorised ba Reserrp

Bank oJ India (RBI),",
(2) for the Explonation, the follouing Explanation

shall be substituted, namelg:-
"Explanation. - For the purpose of this,
notifi.cation, 'Foreign Trade Policg' means
Foreign Trode Policg, 2009-2014 notified bg the
Gouernment of India in the Ministry of Commerce
and Industry publish,ed in the Gazette of India,
Ertraordinary, Part II, Section 3, Sub-section (ii)
uide notification No. 1/2009-2014, dated the
27th August, 2009, as amended from time to
time."
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said RBI Circular dated 22.07.2013, "Entities/units in the SEZ and EOUs, Premier

and Star trading houses are permitted to import Gold exclusively for the purpose of

exports only. Thus by virtue of said RBI Circular No 15 dated 22.07.2073, rhe

Importer being a Premier and Star trading house was permitted to import Gold

exclusively for the purpose of exports on1y. However, the said importer frled Bili of

Entry No 2784490 d.ated 23.07.2013 for clearance of 100 Kgs of gold having

assessable va.lue of Rs. 24,81,44,000/- for home consumption arrd contravened the

provision of Customs Notifrcation No. 106/2009-Customs dated 14-9-2009 and

Circular No. 34/2013-Customs dated 10.06.2013, in spite of the fact that the importer

was eligible for import of Gold exclusively for the purpose of exports only in terms of

said RBI's Circular No. 15 dated 22.07 .2013. The said importer was awarded

'Nominated Agency CerLifrcate' by the DGFT subject to the compliance of RBI

Guidelines, F-lP and Customs Regulation. Thus, the said importer contravened the

provision of Section 11I (d) and (o) of the Customs Act, 7962 a;td thereby said

imported 100 Kgs of gold having assessable value (Tariff rate) of Rs.24,al,44,OOO/-

is liable for confiscation under Section 111 (d) and (o) of the Customs Act, 7962.

33,14 It is needless to reiterate that for the said contravention of RBI's Circular No.

15 dated 22.07.2073, the DGFT had issued Show Cause Notice dated 14.10.2015 and

addendum dated 3O.1O.2014 to the Show Cause Notice which culminated in Order In

Original dated 14.01.2O15. Being aggrieved with said OIO, the importer had preferred

writ petition No. 10001 of 2014 before Honble High Court of Bombay which was

dismissed by the Hon'ble High Court of Bombay vide its Order dated 23.12.2015 and

against that Order, importer had frled SLP before Hon'ble Supreme Court, which was

a-lso dismissed by ttre Hon'ble Supreme Court vide Order dated 22.07.2025 and

therefore, the issue of contravention of RBI Guidelines and FTP is settled now and it
has been undoubtedly proved the contravention ofRBI Guidelines and FTP on the part

of the Importer and therefore, the lOO Kgs of gold having assessable value of Rs

24,87,44,OOO/- covered under Bill of Entry No 2784490 dated 23.07.2013 is liable for

confrscation under Section i 11 (d) and 111 (o) of the Customs Act, 7962.

33.15 Further, I frnd that the DGFT rride Order In Original dated 14.01.2015 had ab

initio cancelled the Nominated Agency Certificate' issued by the DGFT. Further, the ab

initio cancellation of the 'Nominated Agency Certifrcate'by the DGFT was affrrmed by

the Honble Bombay High Court in its Order dated 23.12.2015 and SLP frled against

said Order of Honble Bombay High Court was a.lso dismissed by the Hon'ble Supreme

Court vide Order dated 22.07.2025. Therefore, I flnd that the import of 22000 Kgs of
Gold having total. assessable value (Tariff rate) of Rs. Rs. 54,14,56,00,000/- and

73,217.4O9 Kg of Silver valued (Tariff rate) at Rs 2,48,27,14,391/- on the strength of
the said 'Nominated Agency Certificate' which has been ordered void and cancelled ab

inito, is illegal and i-n contravention of the aforesaid RBI Guidelines, FIP Provisions

arrd Customs Regulations. I find that there is no dispute that the said importer

continued to import the gold in spite of having the knowledge that their 'Nominated

Agency Certificate' dated 05.05.2014 issued for the period 2Ol4-2O15, was suspended
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on 31.10.2014, by the licensing authority i.e. DGFI in terms of Rule 9(2) of Foreign

Trade (Regulation) Rules,1993 which empowers the licensing authority to suspend

operation of any license granted under these rules where proceedings for cancellation

of such license has been initiated under Rule 10 of Foreign Trade (Regulation) Rules,

1993. In the meantime, Importer had already sta.rted operating under RBI Circular

No 133 dated 27.O5.2OL4 which extended the 80:20 scheme to the Star and Premier

Trading Houses. However, the fact of suspension was suppressed from Customs

Department and during the suspension period, said Importer had removed a quantity

of 600 Kg of Gold by frling ex-bond Bill of Entry No 7243547 dated 0 1 . 1 1 .2014 at Air

Cargo Complex, Ahmedabad, which was imported vide Warehouse In-Bond Bill of

Entry No 7137639 dated 2l/lo/2O14. Further, the said T{ominated Agency

Certificate' issued to tJre importer was cancelled ab initio by the DGFT vide its Order In

Original dated 14.01.2015 and said importer contested the cancellation upto the Apex

Court, however, they failed. I frnd that Notification No. 106/20O9-Customs dated 14-9-

2009 specif-rcally inserted proviso " "Prouided also that tLLe nornlnatr'd agencles

(except Jor those all:thori.zed bg RBI) shatl Jollout the procedure and Ju{7ll the

condltlons as speclfted ia the Pollcg clrcltlar No. 77 (RE-2OOB)/2OO4-O9 dated

37st Marcl4 2OO9 as amended lrom tlne to thne, lssued bg Dlrector General ot
Forelgn Trade.', afier second prouisio to the Notification No. 57 /2OOO- Customs

dated 08.05.2000. Thus, I find that the import of 22,OOO Kg of Gold valued (Tariff

rate) at Rs. 54,14,56,00,000/ - and 73,217.4O9 Kg of Silver valued (Tariff rate) at Rs

2,4a,21,I4,39U - made by the Importer on the strength of 'Nominated Agency

Certificate' which is cancelled ab intio, has resulted in clearance of Gold and Silver

without having a valid Nominated Agency Certiflcate and contravention of the

Notification No. 57/2000 Customs dated 08.05.200O as amended vide Notification No.

106 /20O9-Customs dated 14-9-2OO9 and Circular No. 34/2013-Customs dated

10.06.2013 for procedure and guidelines for import of Gold and Gold Dore Bars issued

bv the CBEC and Policu circular No. 77 IRE-2OO av2OO4-O9 dated 37st March.

2OO9 as qmended fron time to time, issued. ba Director General of Foreisn

Ttade. ln view of the above contravention, I find that said 22,000 Kg of Gold valued

(Tariff rate) at Rs 54,14,56,00,000/- and 73,277.4O9 Kg of Silver valued (Tariff rate) at

Rs 2,48,21,14,391 is liable for confiscation under Section 111 (d) & (o) of the Customs

Act, 1962.

33.16 As the impugned goods are found liable to confiscation under Section 111 (d)

and I I 1(o) of the Customs Act, 1962, I find it necessary to consider as to whether

redemption fine under Section 125(1) of Customs Act, 1962 is liable to be imposed in

lieu of confiscation in respect of the imported goods, which are not physically available

for confiscation. Section 125 (1) ofthe Customs Act, 7962 reads as under:-

" 125 Option to pay fine in lieu of coafiscation -

(1) Whenever confiscation of any goods is authorised by this Act, the officer
adjudging it may, in the case of any goods, the importation or exportation whereof is
prohibited under this Act or under any other law for the time being in force, and
shall, in the case of any other goods, give to the owner of the goods lor, where such
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owner is not known, the person from whose possession or custody such goods have
been seized,] an option to pay in lieu of confrscation such fine as the said officer
thinks fit... "

33.17 I hnd that importer have contested that the Provisions of Section 111 (d) & (o)

of the Customs Act, 1962 are not invokable for the goods already cleared. I find that
though, the Boods are not physically available for confiscation but in such cases
redemption fine is imposable in light of the judgment in the case of M/s. Visteon
Automotive Systems India Ltd. reported at 2O18 (OO9) GSTL 0142 (Mad|
wherein the Hon'b1e High Court of Madras has observed as under:

23. The penaltg directed against the importer under Section 112 and the

fine pagable und.er Section 125 operates in tuto different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The
pagment of fine follou-ted up bg pagment of dutg and other charges
leuiable, as per sub- section (2) of Section 125, fetches relief for the
goods from getting confiscated. Bg subjecting the goods to
pagment of dutg and other charges, the improper ond irregular
importation is sought to be regularised, uhereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the goods
are saued from getting conftscated. Hence, the auailobilitg of the good.s
is nol necessary for imposing the redemption fine. The opening
words of Section 125, oWheneuer conftscation of ang goods is
authorised bg this Act ....", brings out the point clearlg. The pouter
to impose red.emption fine spings from the outhorisation of
conJiscation of goods prouided for under Section 111 of the Act.
When once pou.rcr of authorisation for conftscation of goods gets traced to the
said Section 111 of the Act, tue are of the opinion that the phgsical
auailabilitg of goods is nol so much releuant. The redemptton fine is
in fact to auoid. such consequences Jlouting from Section 111 onlg.
Hence, the paAment of redemption fine saues the goods from getting
confiscated. Hence, their phgsical auailability does not haue ang
significance for imposition of redemption fine under Section 12 5 of the
Act. We accordingly ansu)er question No. (iit).

33.18 I also find that Hon1:le High Court of Gujarat by relying on the aforesaid
judgment, in the case of Synergy Fertlchem Ltd. Vs, Uaion of India, reported ln
2O2O (33) G.S.T.L. 513 (cuj.), has held inter alia as under: -

774. ...,.. In the aforesaid context, ue maA refer to ond relA upon a decision of
the Madras High Court in the case of M/s. Visteon Automotiue Sgstems u. The
Customs, Exci.se & Seruice Tax Appellate Tribuna\ C.M.A. No. 2857 of 2O11,
decided on 11th August, 2017 [2pJ_E_19)_GSJJ.,_U2 (Mad.)], uherein the
follouLing has been obserued in Para-23;
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folloued up bg payment of dutg and other charges leutable, as per sub-
section (2) of Section 125, fetches relief for the gloods from getting
conftscated. Bg subjecting the goods to poAment of duty and other charges,
the improper and inegular importation is sought to be regulaised, uhereos,
bg subjecting the goods to paAment of fine under sub-section (1) of Section
125, the goods are saued from getting conftscated. Hence, the auailabilitg of
the goods is nof necessory for imposing tle rcdemption fine. The opening
utords of Section 125, "Wheneuer conftscation of ang goods is authorised bg
this Act....", bings out the point clearly. The poluer to impose redemption

fine spings from the authorisation of confrscation of goods prouided for
under Section 111 of tle Act. When once pouer of ctuthoisation for
conftscation of goods gets traced to tte said Section 111 of the Act, we are
of the opinion that the phAsical auailabilitg of goods is not so much releuant.
Tle redemption fine is in fad to auoid such consequences flotuing from
Section 111 onlg. Hence, the pagment of redemption fine saues the goods

from getting conftscated. Hence, their phgsical auailabilitg does not tnue
ong significance for imposition of red.emption fine under Section 125 of the
Act. We accordinglg ansuer question No. (iii).'

775. We would like to follow the dictum as laid doun bg the Madras
High Court in Para-2?, reJeted to aboue."

33.19 I flnd ratio of decision of jurisdictional Hon'ble Tribunal, Ahmedabad rendered

in the case of M/s. Van Oord India Pvt. Ltd Vs. Commissioner of Customs,

Ahmedabad vide Final Order No. I1039-11040/2025 dated 13.11.2025 is squarely

applicable to ttre present case as the Honble Tribunal after having considered the

aforesaid decisions of Honble Madras High Court in case of M/s. Visteon Automotive

Systems India Ltd. reported at 2Ol8 (OO9) GSTL 0142 (Mad) and Hon'ble Guj arat

High Court rendered in case of Synerry Fertichem Ltd. Vs. Union of India, reported

in 2O2O (33) G.S.T.L. 513 (Guj.), have upheld the confiscation and redemption fine

even in absence of physical availability of the goods. Relevant Para of the said Final

Order No. 11039-1lO4Ol2025 dated 13. 1 1 .2025 is re-produced as under:

"5.7 Relging on the decision in the case of Shiu Kipa Ispat Put. Ltd. and Chinlot Exports,

the appellant haue challenged anfrscation of the imported tugs on the ground that these

are not phgsicallg auailable as the same utere re-exported. We find that this hns

elaboratelg been discussed bA the Adjudicating Authoitg in paro.2O.1 and 20.2 of the

impugned order. We find that Hon'ble Madras High Court in the case of Visteon

Automotiue Systems Indio Limited reported at 2018 (009) GSTL 0142 (Madros) and

Hon'ble Gujarot High Court in the case of Sgnergg Fertichem Put. Ltd. repofted at 2O20

(33) G.S.T.L. 513 (Guj.), haue held tLnt auailabilitg of tLe goods is not necessary for
conftscation of the seized goods. The opening utords of Section 125 mention tha|

"Wheneuer confiscation of ang goods is authorized. bg thi.s Act.... .." bings out the point

clearly. Qua pouer to impose redemption fine springs frorn the outhorization of

confiscation of goods prouided for under Section 111 of the Act. Once pou-ter of
authorization of confrscation of goods gets troced to that Section. phgsical auailobility of
the goods is not so much releuant. The redemption is in fact, to auoid such consequences

Jlotuing from Section 111 onlg. Hence, the pagment of redemption fi.ne saues good.s from
getting confiscated. Therefore, phgsical ouoilabilitg of goods does not haue ang
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significance for imposition of redemption fine under Section 125 of ttle Act. We therefore,

agree with the learned Adjudicating Authoitg thnt non auailabilitg of goods physicallg

does not impact their confiscotion and imposition of redemption fi.ne. We howeuer find
that the learned Adjudicating Authoritg has imposed uery heouA redemption fine equol

to 1oo/o of the ualue of the tugs. Whot hos been saued bg the appellant in this case b an

amount equal to 5% of the dutg because if the appellant had paid full dutg, theg u.tould

haue been entitLed to 95% of tlLe dutg amount as draut back. Therefore, quantum of

redemption fine to be imposed in lieu of conftscation in this case should be gouerned bg

the amount of beneJit tLntt utould haue been occrued. to the appellant."

In view of the above, I frnd that 100 Kg of gold valued at Rs 24,81,44,00O

imported and cleared vide Bill of Entry No 27 84490 dated, 23.7.2013 for Home

Consumption, though not available are liable for confiscation under Section 111 (d) &

(o) of the Customs Act, 7962 and Redemption is required to be imposed.

33.2O As the impugned goods are found liable to confiscation under Section 111 (d)

and 111(o) of the Customs Act, 1962, I frnd it needless to re-discuss and re-produce

the relied upon case laws for confiscation and redemption hne in absence of physical

availability of the goods, as the same has already been elaborated in Para-33.16 to

33.19 herein above. Without prejudice to the case laws relied upon for confiscation

and Redemption fine as relied upon at Para Para-33.16 to 33.19 hereinabove, I find

that out of total 22,OOO kg of gold valued at Rs 54,14,56,00,000/- imported for the

period from 7.4.2014 to 31.3.2O15, total 44OO kg of gold having assessable value

(Tariff Rate) of Rs.10,82,70 ,33,470 / - were exported from the bonded warehouse a.fter

having been submitted warehousing Bond and Bank Guarantee. Thus, for the

confiscation and consequential imposition of redemption fine for the said 44OO Kgs

gold out of total 22,OOO kg of gold which was cleared to jewellers under warehouse

bond which is liable for confrscation and consequently for redemption fine. To fortify

my this stand, I rely on the ratio of decision of Hon'ble Gujarat High Court rendered

in case of Commissioner of Central Excise and Customs Vs. M/s. Kay Bee Tax Spin

Ltd reported in 2Ol7 (349) ELT a51 (Guj). Relevant Para of the said decision is re-

produced as under:

45.5 Under the circam.stances, consideing the decision of Apex Court rendered in case

of Weston Components Limited (supra) and th.e decbion of Karnataka High Court in tlrc

case of Shilpa Trading Conpang (supra), tLLe Tribunol ought to houe held that the

Ad.judicating Authoritg ought to Lnue imposed redemption ftne in lieu of confiscation of
the goods u-thich utere illicitlg diuerted in the open market, which were pennitted to be

taarehoused on cerlain term-s and conditions; including uithout mnking pogment of
Customs dutg.

5.6 Nou.t, so far as reliance ploced upon a decision of Bombag High Court rendered in

case of Finesse Creation Inc. (supra) and the subsequent decision of the said High Court

in tLe case of National Leather Cloth Mfg. Compong (supra) are ancerned, on facts, the

same shnll not be applicable to the facts of the case on hand, since in the matters before
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the Bombag High Court, there u-tas no bond./ legal undertaking executed. The submiss[on

made on behalf of the respondent-Unit that unless and until the goods are first seized,

there is no question of conftscation and consequentlg, ttrcre k no question of imposing

the redemption fine in lieu of conftscation is concerned, consideing the language used in

Section 12 5 of the Customs Act, r.Lte do not agree u.tith the same- As obserued

hereinaboue, Section 125 of the Act slo,ll be applicable in a case uthere conftscation of
ang goods is authorized by the Customs Act. If it b found that there is breoch of anu of
the prouisions of the Customs Act and/ or euen the Export/ Import Policu, and./ or there is

a breach of anu of the terms and conditions on which qoods utere permitted to be

imported uithout paument of dutu and permitted. to be deposited in the uarehouse,

conftscation of such qoods can be said to be authonzed therealler, uhen it i-s found that

the qoods are not auailable for confr,scation as the same u)ere illicitlu diuerted to the open

Datlment of dutu is frustrated, in lieu of ch ooods. redemotion fine imoosable.1S

6. For the reasons stated aboue, as the goods u)ere not auailable for anfrscation, as

the goods u-tere alreadg diuerted/ permitted to be warehoused u-tithout payment of dutg,

on fumishing the bond and the undertaking and tLereofier, the respondent-Unit

clandestinely and illicitlg diuerted. the goods to the open market, the goods uhich

otheruise uere liable to be conJiscated, in lieu of confiscation, redemption fine u.tas

imposable.."

Thus, in view of the above discussion and finding in Para 33.16 to Para 33.20, I frnd

that physical availability of goods does not have any significance for imposition of

redemption fine under Section 125 of the Act and therefore, I hold that said 22,000 Kg

of Gold valued (Tariff rate) at Rs 54,14,56,00,0O0/ - a::.d73,217.4O9 Kg of Silver valued

(Tariff rate) at Rs 2,48,21,14,391 is liable for conflscation under Section 111 (d) and

111 (o) of the Customs Act, 7962 and consequently redemption frne is required to be

imposed under Section 125 [i) of the Customs Acl, 1962.

33.21 The said importer has contested that the DGFT have no power to cancel their

'Nominated Agency Certifrcate' ab initio and relied on certain case laws. I find no

hesitation to reiterate that 'Nominated Agency Cerlificate' issued by the DGF"I to the

importer had been canceled ab initio by the DGFT vide their Order In Original dated

14.01.2015. The importer had contested the said Order In Origrnal dated 14.01.2015

before the Hon'ble High Court of Bombay vide Writ Petition No. 10001/2014. Further,

in Writ Petition No. 10001/2014 , Shri Mahendra Ba,fna, Vice President of ttre
Petitioner's company (M/s. Riddhi Siddhi Bullions Ltd) in his Affrdavit in rejoinder on

behalf of the petitioners in Para 8 have specifically stated as "I submit that the

adjudicating authority has no power or authority to cancel the Nominated Agency

Certificate in such manner." Hon'ble High Court of Bombay vide Order dated

23.12.2075 dismissed the writ petition No. 10001/2014 frled by the importer and

specifrcally at Para 105, the Hon'ble High Court in its said Order have mentioned that

"therefore, no hesitation in concluding that none of the contentions os raised before us

bg the petitioners Ltnue ang meit." Further, the said importer had liled SLP No.
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49Ol /2016 before the Honbie Supreme Court against the frnal judgement and order

dated 23.72.2O15 in Writ Petition No. 10001/2014 passed by the Hon'ble High Court

of Bombay. On 22.O7.2025, the Hon'ble Supreme Court dismissed the Special kave

Petition. Thus, the plea of the importer that the DGFT have no power to cancel their

'Nominated Agency Certiflcate' ab initio and relied on certain case laws is not

acceptable.

Without prejudice to the above, I would like to rely on the ratio of case law of

Hon'ble High Court of Punj ab & Haryala in the case of Golden Tools International Vs.

Joint DGFT, Ludhiyana reported in 2006 (199) ELT 213 (P&H) upheld by the Supreme

Court as reported in - 2013 (293) E.L.T. A57 (S.C.)], wherein counsel of the appellant

had argued before the Hon'ble High Court that cancellation of DEPB ab initio is not

contemplated under Section 9(4) of the Act, particularly when the period of its validity

was already over. The Hon'ble High Court has dismissed the appeal and has held as

under:

473. Tlrcre is no substance in the plea that a DEPB connot be cancelled afier it

has outliued its life. Sub-section (4) of Section 9 of the Act, confers upon the Director

General or the authorised officer pouer to suspend or cancel ang licence granted under

the Act. Suspension is an interim measure, pending passing of a final order, but

cancellation enuisages annulment, a complete abolition of the right for the exercise of
uhich a licence is granted. The power to suspend or cancel the licence uested in the

Director General is determined by reference to tLrc language used in the Statute and not

bg reference to ang predilections about the legislattue intent. We dre undble to fead
lnto Section 9/4) of the Act anuthlnq rahlch utouA lnc(ica,tc tlat eqtression
qcancelb neans onlg reoocatioa af a llcence la.hich ls otheruise uo,lld and
oDefatfin and. that too retros ectiue lu. In our ooinion. the Dower to cancel aD

licence includes cancellation uhether unutilised or utillsed."

33.22 Similarly, Hon'ble Gujarat High Court in the case of Adani Enterprise Vs.

Union of India reported in 2O18 (3591 E.L.T. 367 (Guj.) wherein the petitioner was

ca1led upon to show cause why DFCE scrips (issued under for Status Holder

Scheme of Erin Policy 2OO2-2OO7, as amended) lssued as per Sectlotr 9(21 of the

FT(DR) Act, 1992, should not be ab initlo cancelled under Sections 9(4) and I1(2) of

the said Act. Hon'ble High Court has dismissed the appeal. Relevant Para of the order

is re-produced as under.:
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benefits granted or renewed in such manner as maA be prescribed.

(2) Tlrc Director General or an olftcer authorised bg him mag, on an

application and afier making such inquiry as he mag think fit, grqnt or renew

or refuse to grant or reneu) a licence to imporl or export such class or classes

of goods or seruices or technologg, as mag be prescibed and, grant or reneu)

or refuse to grant or reneu) a certiftcate, scrip or ang instrument bestowing

fi.nancial of frscal beneft[ afier recording in turiting his reasons for such

refusal.

(3)...... . ... ...

(4) The Dlrectot @nerrrl or the olfTcer authorised. und.er sub-

sectlon (2) mag, slbJect to such condltlons .rs ,rurg be prescrlbed Jor
good qnd sutft.cient fieqsons, to be recotded ln writing, s-uspend or
ca;ncel ang lience, cert{lcatc, scrlp o" any lnstruntertt bestoulng

Jinancial o" tiscdl beneftts g"antcd rlla.dcr thls Act :

Prouided that no such suspension or cancellation shall be made except

afier giuing the lnlder of the licence, certificate, scip or ang instrument

bestouting financial or ftscal beneftts a reasonable opportunitA of being

heard."

74. From the aboue prouisions, it can be seen that under sub-section (4) of

Section 9 of the Act, the Director General or the olficer autharized under sub-section (2)

u.tould haue the pou-ter for good and sulficient reosons to suspend, cancel any licence,

certificate, scip or any instrument bestowing Jinancial or fiscal beneftts granted under

the Act. The pouers under sub-section (4) of Section 9 ttuts, concurrently uest in the

Director General as uLell as tle Officer authorized bg him. The authorized offtcer would

be exercising pouers under tLrc delegated. autlrcritg. There is no pecuniary limitotion in

exercising such potuers. Neuertheless, as delegator, the Director General uould still

retoin the concurrent autLnitg to exercise such power. On thE other l,nnd, tte penaltA

under sub-section (2) of Section 11 of the Act u.tould be imposed bg the adjudicating

authortty, as specified in Sedion 13. Section 13 refers to the notification uthich the

Central Gouentment maA issue authorizing the Director General or other officers. In

terms of the soid section, under notiftcation dated 13-6-2O13 the limit of exercising

pouers of Joint Director Generol of Foreign Trade utere frxed at Rs. 25 crores u-there the

uolue of goods or seruices or technologg couered bg the authorization issued, registration

certificate or permits issued for import or export or in rbspect of goods or seruice or

technologg for uhich import or export is permitted without ong authorization."

34. Whether, Customs duty short pald/ not paid on the 44OO kg ofgold issued by

the importer to jewellers for export obligation amounting to Rs

1,11,5L,84,447(BCD- 1,o8,27,03,347+ Educatlon Cess Rs 2,16'54,067+ SHE Cess

Rs 1,08,27,033) as detailed in Annexure A to SCN, should be demanded and

recovered undcr the provisions of Section 28(11 of the Customs Act' L962

alongwlth Interest under Section 28AA ofthe Customs Act, 1962?
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34.1 I frnd there is no dispute that importer has imported Gold on the strength of

'Nominated Agency Certifrcate'otherwise the import of Gold is governed by Section 11

of the Customs Act,1962 according to which it is restricted/ prohibited. The importer

was availing the benefit of 80:20 Scheme. RBI issued guidelines for import of gold vide

circular RBI/2O13-14 /1a7, AP (DIR Series) Circular No. 25 dated 14-8-2013, and &

RBI/2O13-14 /600, AP (DIR Series) Circular No.133 dated 27.05.2014 according to

which it was incumbent on nominated agencies to ensure that at least one frfth i.e.

2O"/., of every lot of gold imported to the country is exclusively made available for the

purpose of exports and balance for domestic use. The importer on the strength of

a-foresaid RBI Circular imported tol.d 22OOO Kgs of Gold, filing Warehousing Bil1s of

Entry during the year 2014-2015 and out of the said 22000 Kgs. of Gold, 1760O Kgs

gold were cleared by paying Customs duties for local sale by frling Ex-Bond Bills of

Entry and remaining 44OO Kgs of GoId were cleared without payment of customs

duties from warehouse to jewellers for the purpose of export, as per said guidelines of

RBI. The said entire import was made on the strength of the 'Nominated Agency

Certificate' issued by the DGFT as per Policy circular No. 77 (RE-2008)/ 2004-09 dated

31st March, 2009, as amended from time to time, issued by Director General of

Foreign Trade. Since the said'Nominated Agency Certificate' dated 05.05.2014 (for

2O74-2Ol5l was held ab initio void and was cancelled ab initio by the DGFT vide

Order In Original dated 14.01.2015, customs duty on the said 4400 Kgs of gold (2Oo/o

of total import during the year 2014-15) cleared from the warehouse to jewelers

without payment duty, is required to be recovered under Section 28 (1) of the Customs

Act, 7962 a-longwith interest under Section 28AA of the Customs Act, 1962.

34.2 I frnd, that importer has contested there is no provision under the FTDR Act

which provides for cancellation of the licence with retrospective effect and therefore,

the T.{ominated Agency Certificate' cannot be cancelled ab initio and placed reliance on

the decision of the Hon'ble Punjab and Haryana High Court in Supreme Castings Ltd.

reported in 2016 (342], ELT 176 (P&H). Further, they have contended that assessment

has become final, and no proceedings known to law are taken to set aside the said

assessment or any order of reassessment was made by the proper offrcer and therefore

there cart be no confiscation of goods and imposition of the penalties.

I find that said contention is not tenable as the DGFT have carrcelled their

'Nominated Agency Certificate'ab initio as Honble Bombay High Court in their own

writ petition no. 10001 of 2014 on the same issue have dismissed their writ petition

and the said order of Honble Bombay High Court is upheld by the Hon'ble Supreme

court. I have already negated this plea at para 33.21 & 33.22 hereinabove. I frnd that
importer was eligrble for import of gold subject to beholder of 'Nominated Agency

Certificate'at the time of importation. Once the DGFT calcelled their 'Nominated

Agency Certifrcate' ab initio, it would tantamount that import was made by the

Importer without having valid Nominated 'Agency Certificate' and therefore, Customs

duty on 44OO kg of gold issued by the importer to jewellers for export obligation

without payment of duty, is required to be recovered alongwith interest. To fortify by
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said stand, I rely on the ratio of decision of Hon'ble Mumbai Tribuna-l rendered in case

of Central India Institute of Medical Science v. Commissioner - 2008 (231) E.L.T. 113

(Tri.-Mumbai) upheld by the Hon'ble Supreme Court as reported rn 2O15 (315) E.L.T.

A26 (5.C.) wherein tJ:e issue involved was whether the cancellation of Customs Duty

Exemption Certificates (CDECs) can apply retrospectively so as to hold that the goods

ab initio were imported without any certificate from DGHS ald consequently will

result in denial of benefit of the notifrcation to the assessee even though such

cancellation of CDECs was done subsequently and in some cases was done in breach

of principles of natural jusLice? The Hon'ble Tribuna.l has interalia held as under:

"Issue No. (iu)

Whether the cancellation oJ Cttstoms lhtty Exemptton Certilicates (CDECs) can

applg retrospecthrelg so as to hold that the goods ab initio uere imported

utithout ang certificate Jrom DGHS and. consequentlg will restlt ln denlal of
beneftt of the notlJication to the cssessee even though such cancellation oJ

CDECs uta,s d.one sttbsequentlg and in some cases u,,as done in breach of pinciples of

natural justice?

8.1 It ttds submitted on behalf of the appellants that the with.drautaL of the CDECs

can be onlg prospectiue and it cannot effect clearances already made pior to the

cancellation. Reference in this regard utas inuited to the Supreme Court decision in the

case of East India Commercial Compang - 1983 (13) E.L.T. 1342 (5.C.) uherein in pora

35 it tuos held tl.nt there is no legal basi.s for ttrc contending that licence obtained bg

misrepresentation makes the licence non est, u.tith the result that the goods slauld be

deemed to haue been imported without licence in contrauention of the order issued under

Sec. 3 of the Act so as to bing the case uithin clause (8) of Sec. 167 of Sea Custom-s Act.

Assuming that the principles of Laut of Contract applg to tLrc i.ssue of licence under the

Act, a licence obtained bg fraud b onlg uoid.able. It uas accordinglg held that since on

the date of import the licence u-tas ualid, tte imports cannot be questioned. Good.s

imported duing pendencg of licence cannot be considered. as illegal. Reference ruas also

inuited to the Supreme Court decision in the case of Joslok Hospital - 2007 (218) E.L.T.

170 (5.C.) tuherein in para 17 uthile dealing uith a communication dated 14-11-2000

issued by the DGHS cancelling the CDEC, the Supreme Court held that the effect of the

communication is thnt tle appellant is not entitled to the exemption under ang of tLte

clouses of the aforesaid notification on or afier 14-11-2000. Similar uieuts uere

expressed bg the Bombog High Courl in the case of Bussa Ouerseas - 1991 (53) E.L.T.

165 (Bom.). Reference was also inuited to the decision of the Madras High Court in the

case of Apollo Hospital uherein it uas held that CDECs connot be uithdrou.tn afier

rescission of the notification or for uiolation-s subsequent to the rescission of the

notificotion.

8.2 The ld. Jt. CDR Shri B.K. Singh submitted. tlwt a certifrcate issued bg DGHS

cannot be treated at par utith a licence i,ssued bg DGFT. Tlrc facts in the East India case

and others are different as in those cases the conditions for the import were to be

satisfied at the time of import and not post-import. On the other land, the certifrcotes
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uere issued subject to fulftlm,ent of the conditions after cleorance of the goods as Lns

been cleorlg brought out in tle Larger Bench dectsion of tlrc Tibunal in lhe case of Lodg

Amphthil Nurses Institution. Besides in the East Indio and other case tlrc goods uere

sought to be tnnftscated under Sec. 111(d) for import uitLaut licence, euen though the

licence utas ualid on d.ate of import but raas subsequentlg cancelled and the Hon'ble

Supreme Court leld that since on the date of import the licence utas exbting, the import

lns to be considered as ualid on tllat d.ote. Hou.teuer, if the conditions under uhich

import is allou.ted is uiolated., subsequent to the date of import then the goods can still be

confrscated under Sec. 11 1(o) as Lns been held bg the Supreme Court in the case of UOI

u. Sampath Raj - 1992 (58) E.L.T. 163 (5.C.) uLhich in turn Ltns refened. to tle decbion of

the Supreme Court in the case of East India. The Karnataka High Court also in the case

of Yellama Dosappa u. Commissioner - 20OO (120) E.L.T. 67 (Kar.) has held that once the

cerlificate is concelled the goods can be ceased for uiolation of conditions of notification.

Tlrc Supreme Court decision in the case of Jaslok Hospital refers onlg to change in

categorization and it utas neuer an issue before it os to u.thether the cancellation of

certiftcate u.till Lnue effect of denial of exemption ab anitio. The fact that the Supreme

Court has said that the exemption utill cease to be auailable from the date of with-drau-tal

has to be interpreted in only one menner that the exemption utill cease to be auailable

from date of imporT as otheru-ise it u-till be meaningless in uieu-t of the fact that the

exemption certiftcate is linked to a particular equipment uhich has alread.g been

imported free of dutg and no further dutg is pagable on it. Euen the Supreme Court lLa,s

in the cose of Jagdish Cancer stated that the liabilitg is a continuous one and once the

conditions are uiolated, then the appellants are liable to pog dutg meoning therebg that

exemption becomcs inoperatiue. Since procurement of a cerTificote from DGHS is a
requirement of notification, its uithdrawal amounts to uiolation of anditions of
notijicotion and tlrcrefore uill result in denial of exemption ab initio. Ia the case of
Bharat Diagnostics Larger Bench hos olso tteld that if tte uiolation of notijication is

noticed euen ofier rescission of notificotion, action can be tsken against appellont and

benejit of exemption can be denied. A similar uiew was token in the cose of Dotan Toun

Hospital - 2003 (159) E.L.T. 198.

8.4 We haue considered the submission. We find that proclt-rement of a certiftcate

from DGHS is o requirement of the notification and the certiftcate certifies thnt the

hospitals continue to carryout their obligotions and it was under the directions of tLrc

Delhi High Court and others tlnt the certificates uere cancelled with a direction to deng

dutg exemption. We ftnd that the oppellants do admit that prior to the rescission of
notification, if the conditiotrs of the notification are uiolated, tlrcn dutg can be demanded

as unanimously held bg the Mad,ras High Court, Bombay High Court and Supreme Court

in Jagdish Cancer etc. and since possession of a certificate from DGHS is one of the

anditions of notiftcation which stands uiolated, afier it is utith.dranan, the analogg Lros to

be equallg applied to tlle cancellation of certificates done after the rescbsion of
aotifrcation as different uieuts cannot be taken in respect of certificates cancelled during

tlrc pendencg of notification and those cancelled after the rescission of the notification. In

tLe case of Jaslok HospitaL since tlrc Apex Court dealt uith a matter pertaining to geor
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2000 it hos to be presurned that it was aware of th.e rescission of notificotion and

therefore if it lu,s upheLd cancellation of CDECs u.tith effect from 2OOO it means that the

CDECs can be cancelled euen after the date of rescbsion as otherutise cancellation done

in the Aear 2OOO tuould not haue been upheld. As regards denial of pinciples of natural

justice we agree with the td. DR that as long as the CDECs haue not been restored, the

Custom-s authoitg tnue no jurisdiction to look into the aspect as to uthether the CDECs

u.tere cancelled in breach of pinciples of natural justice or not. This is also supported bg

the Tribunal's decbion in the case of Down Tou.tn Hospital - 2003 (159) E.L.T. 198.

8. Appeal No. C/ 662/ 03 - Bombay Hospitol u. CC, Mumbai :

16.1 It u-tos submitted that the slnu cnuse notice nowhere demonds the dutg but

onlg propose confiscation under Sec. 111(o). Tte dutg neuertheless has been anjirmed

bg Commissioner uithout citing anA prouision under u.thich it has been confirmed and

therefore it hos resulted in denial of principles of natural justice and accordinglg order

needs to be set qside on this ground alone. It utas further submitted that though theA

haue been ctnrging a token registration fee, theg uere und.er bona Jide belief that this

will not come in u-tag of considering their treatment os not free. It was also admitted that

theg uere ctnrging for medicines but thi-s uas also under the impression that free
treatment does not mean that medicines are not to be ctarged for

16.2 The ld. DR submitted that since theg u.tere charging for registration and

medicines, tlrc deci-sion of Kornotoka High Court in Medical Relie.f case and Kerola High

Court in Maulana Hospital are against them and therefore exemption has ightlg been

denied. Theg uere also not properlg maintaining records during 1988-93 u.thich uLas

mandatory as per Lorger Bench Tribunal deci-sion in Lad.g Amphthil Nurses Institution

case cited supra and therefore uiolations of anditions of notification are established. As

regard.s non-demand of dutg in show cause notice, the Wockhardt Hospital decision fullg
couers the case.

16.3 We haue mnsidered the submissions. We find tlat the facts of the case are

fullg couered bg the Kerola High Court decision in Maulana Hospital case and

Kamataka High Court in Medical Relief Societg case and Bombay High Court decision in

Wockhardt Hospital case. We also note ttnt *e CDECs u-tere u.)ilhdraun on 26-3-O1 and

therefore as per our earlier fi.ndings the exemptions has to be deniecl ab initio. In uietu of
this tue find nothing urong in the Commissioner's order and accordinglg uphold the

same and dismiss the appeal."

34.3 Further, I rely on the ratio of decision of Hon'ble Mumbai Tribuna-1 rendered in

case of Gateway Terminals India P. Ltd Vs. C.C. (Nhava Sheva-ll), Mumbai reported in

20 19 (369) ELT 1797 (Tri. Mumbai) wherein issue was consequent to ab initio

cancellation of EOD status by BoA, EOD registration and Customs bonding licence

issued to importer become null and void and stand cancelled ab initio, Appellants held

to be not eligible to benefit of exemption under Notification No. 52/2O03-Cus. &-

Foreign Trade Poliry and demanded duty along with interest. Relevant Paras of the

order is reproduced as under:
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* 4.2 Cornrnissioner has in Paras 27 to 37 of the impugned order recorded as follows

"27. Tlte contentions being raised by the importer are examined point-wise as follows

(i) In the instant case as there was a dispute related to the provisions of Foreign

Trade Po1icy and scope of the Nolifrcation No. 52/2003-Cus., dated 31-3-2003 read

with para 11 thereof, three SCN's dated 2-11-2006,22-l-2OO7 and 29-l-2OO7 were

issued to the importer. In light of the BoA order dated 13-11-2OO7 cancelling the EOU

status ab initio, rnteim order of the Honble Bombay High Court and the EPCG

Committee's decision dated 19-9-2014, the said SCN's are now being taken up for

adjudication.

(ii) The EPCG Committee's decision dated 19-9-2014 issued with the approval of

DGFT under para 2.5 of FTP and providing for relaxation of provision of FTP : vis-a-vis

permitting EPCG benefrt for the clearances made under EOU and waiver of interest as

a special case needs to be given effect subject to the statutory provisions regarding

duty and interest contained in ttre Customs Act, 1962.

tiii) The EPCG Committee's decision dated 19-9-2014 provides for EPCG benefit to

the goods already cleared under EOU scheme and also holds the EPCG licences issued

to the importer in 2O05 as valid. However, the issues related to the current status of

warehouse registration needs to be examined.

(iu) Vide para 11 of the Notifrcation No. 52/2O03-Cus., the benefit of EOU scheme

itself is being excluded. Further, the said issue stands finaliz-ed in light of the BoA

order dated 73-11-2007 cancelling the EOU status ab initio and the amendments

brought in the Policy for 2OO8-2OO9 and notified on 11-4-2008 wherein Para 6.9(fl of

the FTP itself was omitted.

(") The EPCG Committee's decision dated 19-9-2014 does not specifically call for

giving effect to its decision prior to the initiation of adjudication proceedings pertaining

to the subject SCNS.

(vi) The issue stands finalized in light of the BoA order dated l3-ll-2oo7 cancelling

the EOU status ab initio.

(vii-ix)The Customs Bonded Warehousing Licence No. PN-l/CUSTOMS-O 1/2006, dated

26-5-2006 was issued to M/s. GTIL under Section 58 of the Customs Act, 1962 as per

the Condition No. 1 of the Irtter of Permission (LOP) issued by the Development

Commissioner , SEEPZ Special Economic Zone, Mumbai vide Letter No. PER : 37(2OO5)

: SEEPZ : EOU : a2 /05-06 /2245, dated 29-3-2006 and the agreement dated 13-4-

2006 entered into by M/s. GTIL with the Development Commissioner, SEEPZ SEZ,

Mumbai for setting up of the 100% EOU. Thus, it is evident that t}re customs bonding
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licence was issued to M/s. GTIL only for the purpose of permitting the in-bond port

handling services under EOU scheme and therefore the EOU registration dated 9-6-

2006 and customs bonding licence dated 26-5-2006 issued to M/s. GTIL needs to be

seen as inter-linked for giving effect to the 1OO% EOD scheme. Thus the customs

bonding licence issued to M/s. GTIL does not have independent existence. Consequent

to the ab initio carrcellation of EOD status by the BoA vide order dated 13-11-2OO7,

the EOD registration dated 9-6-2006 and the customs bonding licence dated 26-5-

2O06 issued to the importer become null and void and stand cancelled ob initio. T}:,e

post facto application dated 15-2-2013 of the importer for renewal of the customs

bonding licence therefore does not merit consideration. Accordingly, the imported

goods are not eligible for duty exemption under the Notification No. 52/2003-Cus.,

dated 1-3-2003 and the domestically procured goods are aot eligible for the beneflt

of ltotifrcatlon No. 2OI2OO3-C.8., dated 31-3-2OO3 aad the goods cease to be

warehoused goods and are deemed to be have been cleared for hone
consunption uader Scctiotr 47 of Customs Act, 1962 on the date of bondlng

itself. Thus, the importer is liable to pay the duty on the imported goods at the rate

applicable on the date of flling of the warehouse bill of entry ald the same becomes

payable on the date of assessment of the warehouse bill of entry and is recoverable

under Section 28 of the Customs Act, 1962 along with the applicable interest under

Section 28AB of the Customs Act, 1962 (Section 28AA w.e.f. 8 4 2011). In respect of

the duty free procurement effected against the CT 3/Procurement Certificate No.

Ol l2006, dated 22-9-2006 issued by the EOD Section, JNCR, the importer is liable to

pay the duty of Rs. I,28,025/- which was forgone on account of CVD and Education

Cess at the time of bonding arrd the sarne is recoverable under Section 28 of the

Customs Act, 1962 along with the applicable interest under Section 28AB of the

Customs Act, 1962 (Section 28AA w.e.f. A-4-2O771. Thus the SCNs issued under

Section 28 are not premature.

(x) The EPCG Committee's decision dated 19-9-2014 issued with the approval of

DGFT under para 2.5 of the Foreign Trade Policy and providing for relaxation of

provision of FTP vis-a-vis permitting EPCG benefit for the clearances made under EO

does not render the SCN redundant and irrelevant inasmuch as the issues of interest

related to the chargeability of customs duty and the date on which the duty becomes

due are to be determined as per the statutory provisions contained in the Customs

Act, 1962. The BoA order revoking the EOD status ab initio alrd the EPCG Committee's

decision dated 19-9-2014 does not call for fresh assessment under the EPCG licence

but recommends leniency in respect of fine, pena-lty and interest. In light of the EPCG

Committee's decision dated 19-9-2014, the duty liability can be adjusted against the

2005 year EPCG licences and the new EPCG licences. As the instant case pertains to

the imports effected during the period 2006-2007, the same are to be governed as per

the FTP 2OO4-2OO9 in respect of availing the benefit of EPCG scheme. Therefore, it

appears that the importer is not eligible lor tlre Zero Duty EPCG scheme as the said

scheme was introduced only vide para 5.1 of the FTP 2OO9-14.
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(xi) The instant case does not w.urzlnt any academic discussion about the

differenLiation between lery and assessment. The liability to pay the duty and

applicable interest stands fina-1ized as already discussed in the para vii-ix above.

(xii) Though the customs bonded warehousing licence was va-lid for 3 years but the

EOU ceased to exist ab initio and consequently the imported goods arrd the duty free

domestically procured goods become liable to interest as already discussed in the para

vii-ix above.

(xiii) Though the EPCG Committee vide the minutes of the meeting dated 19-9-2014

had recommended for waiver of interest as a special case, the sarne was contested by

the CBEC vide l.etter F. No. 605/53 12O74-DBK, dated 5-11-2014 stating that the

same had been done without tile concurrence from the Department of Revenue and it
was requested that the same be expunged from the rninutes of the meeLing dated 19-

9-2074 as it would not be proper to decide on the issue of interest beforehand under

the para 2.5 of the FTP as the issues of interest related to the chargeability of customs

duty and the date on which the duty becomes due were to be decided by the

jurisdictional Customs Authority. Further, as per the provisions of Section 61 of the

Customs Act, 7962 waiver of interest can only be ordered by the CBEC if the same

serves the public interest. The provisions of Section 28AA(3) and Section 151A of the

Customs Act, 1962 are not applicable in the instant case as the duty has become

payable consequent to the order of BoA and not that of CBEC.

(xiu) As the instant case pertains to the imports effected during the period 2006-

2OO7, the same are to be governed as per the FTP 2004-2009. The para 4.29 of HBP

Vol. I of F'-lP 2OO4-2OO9 does not provide for payrnent of customs duty component

through the valid duty credit scrips issued under Chapter 3 of FTP ald the said

provision was introduced only vide the FTP 2OO9-14. Thus, the request of the importer

to allow the duty debit through SFIS iicences appears to legally untenable and the

same is rejected.

28. As regards the case latu Bharat Warehausing Corporation and Others u.

Collector of Customs, Calrutta 1988 4 E.L.T. 423 (Cal.)l relied upon bg the importer,

the same is not applicable os the instant case inuolues ab initio rejection of the EOU

status bg BoA and therefore meits ab initio cancellation of the EOU registration and the

customs bonding licence uthich uto,s issued. a.s per the LOP issued bg the Deuelopment

Commissioner, SEEPZ Special Economic Zone, Mumbai.

29. As regord.s the case lau.t Pratibha Processors u. Union of India

tJ_g9[_Jgg_E LJ._U 6.C.)l relied upon bg the importer, the same is not

applicable as the goods are liable to paAment of dutg and the goods cease to

be wareLnused goods.

31. As regards the case lauts uiz. Commissioner of Customs u. Acalmar

Oils & Fats Ltd. [2_902J24O.LEJ.T_-1!p gn. - Bang.)], Dinesh oils Ltd. u.

Commbsioner of Customs t2992_122_qE LJ.2!5 tn. - Ahmd.)], Gouind Ram

Aganaal u. Collector of Customs t2992_lJ39ELJ._1299 (Tri. - Kolkata)1,
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Kishna Filaments Ltd. u. Commissioner of C. Ex. pp0211_1_il8_.LJ-Lg0 [n.
Mumbai)l and Essar Oit Ltd. u. Commissioner of Custom-s 12006 1197) E.L.T.

450 (Tri. - Mumbai)l relied upon bg the importer, the same are not applicable

as the instant case meits ab initio cancellation of the EOU registration and

the customs bonding licence which uas bsued as per the LOP issued bg the

Deuelopment Commissioner, SEEH Special Economic Zone, Mumbai u.thich

renders the goods os deemed cleared for Lame consumption under Section 47

of the Customs Act, 1962 onttrc d.ate of bonding itself."

4,3 It is admitted fad tl.nt appellants hod imported tlrc goods couered bg thirtg

three Bill of enties as detailed belout, claiming the beneftt of exemption under

Notiftcation No. 52/ 2O03-Cus. Subsequentlg it was detennined that the appellants were

not eligible to benefit of exemption under the said notiftcation accordinglg the

proceedings to demand tte dutg short/ not paid bg the appellants u.tere initiated under

Section 28 of the Customs Act, 1962. The demands in respect of the dutA short/ not poid

by the appellant haue been u:nfirmed bg the Commissioner along with the interest in

respect of the dutA shDrt/ not poid.

26. Under Section 28AE) of the Custom.s Act, interest becomes paAable

on dutg becoming pagable in the set of cases o.s set out under the said

Section, tuhich dutg has not been leuied or paid or has been short leuied or

short-paid or erroneouslg refunded bg reasons of collusion or ang uilful
misstatement or suppression of facts. In Nirlon Ltd. u. Union of India, 2OO7

(209) E.L.T. 12 (Bom.) the issue utas charging interest under the prouisions of

the Central Excise Act. Thi-s Court there held tlnt it utas requirement of lanu

including natural justice that notice uill be issued to the Petitioner or partg

aggieued as to LUhA interest amount should not be claimed from it ond afier

affording a heaing that liabilitg ought to be d.ecided. Under the Customs Act if
there is short leuA of dutg or non-paAment thereof the reqtirement of seruing a

notice under Section 28 arises. TfE decbion, therefore, uould be as lteld. bg

us in M/s. Kamat Printers Put. Ltd. (supro) that once dutA is ascertained then

bg operation of laut, such person in addition shnll be liable to paA interest at

such rate as frxed bg the Board. The Proper Offrcer, therefore, in the ordinary

course u.tould be bound once the dutg b held. to be liable to coll on the partA to

pag interest as fixed bg the Board.

4.5 Appellants haue soughl to contest the demand of interest bg inuoking the

prouisions of promissory estoppel. It was there submlsslon tlnt once they had been

alloued registration as DOU, and clearance of the goods bg allouing the exemption

under NotiJication No. 52/2003-Cus., the demand made und-er Sedion 28 and demo.nd

of interest under Section 28AA/ 28AB tuill be hit bg the principles of promissory estoppel.

Hon'ble Supreme Court ha,s constantlg held that there is no estoppel against the

operation of lau :

Elson Machines Put. Ltd. U2P$J3!E.L.TJZ_! (S.C.)l
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8. Tfe nert submbsion on beholf of the appellant is that the

Cla.ssification Li.sts htd been approued. earlier and the Excise authoitA uos

estopped from taking a different uieut. Plainlg there can be no estoppel against

tlrc lau. The claim raised before us is a claim based on the legal effed of a

proubion of lout and, therefore, this contention must be rejected.

Ptasmac Machine Mfs. Co. Pvt. Ltd. |J-99J-15!E.LJ=J-A-L 6.C.)l

6. The appellants contention that the deportment hauing earlier

approued. the classification of Tte Bar Nuts under Taiff ltem 68 Luts no

justification for its reubion is, to our mind, not tenable inasmuch as ttere

auld be no estoppel against a stotute. If according to la u.t Tie Bar Nuts fall
taithin Tariff ltem 52 the fact thot the department earlier approued ttrcir

classification under Taiff ltem 68 utill not estop it from reuising that

classiftcation to one under Tariff Item 52. See M/ s. Ebon Mochines Put. Ltd. u.

Collector of Central Excbe - 1988 138) E.L.T. 571 (5.C.) = 1989 Suppl. (1) SCC

671, Pora 1O at 675.

Indian Ragon and Industies oo8 29 E,L.T. 3 (s.c.)l

13. We do not find ang substance in this submission aduanced on

belnlf of lhe assessee. The onlg notification u.thich was auailable to the

assessee at tlLe time of import uthich granted the assessee the right to import

dutg free goods uLas Notification No. 158/95-Cus. Hauing auailed of the

beneftt of notification, the assessee lrrl,s necessaily to complg u-tith the

conditions of the notifrcation. It goes u-tithout saging that the assessee cannot

approbate and reprobote. In Tractors and Farm Equipment Ltd. u. Colledor of

Customs, Madras, 1997 (91) E.L.T. 254 (5.C.) = 1998 (9) SCC 665, it tuos

pointed out bg this Court that once the assessee's cctse u)as that uhat it tnd
impofted do not constitute internal combustion piston engines but onlg certain

components, tlrc imporler cannot tum around and say that uhat uas

imported constitutes piston engines. Of course, there is no estoppel agairlst the

laut but hauing sought for and taken the benejit of the notification to import

goods u-tithout pagment of dutg, it i-s not open to fhe assessee to contend tlqat

the conditions in the said notificotion need not be fulfilled, be it on the ground

that the beneJit under another notification is auoilable to him or otheru.ti.se.

4,6 In uieu of tle specific prourcions Section 28 of Customs Act, 1962, prouiding

for the demand of dutg sLnrt/ not paid ot the time uhen the same u)os due, ute are not

in agreement uith the submrlssions mnde by the appellant bg inuoking the pinciple of
promissory estoppel. /t is also settled lau.t that in ca.se of exemption, it is responsibilitg of
the person claiming tLrc exemption to sati,sfg that the said exemption b auailable to him.

Hon'ble Supreme Court has in ca.se of Dilip Kumnr & Co. pOJ_8_135If_EJJ,5ZZ 6.C.)]
trcld as follou.ts :

'52. To sum up, u)e ansu)er the reference holding as under -

(1) Exemption notifrcation sLnuld be interpreted strictlg; the burden of
prouing applicobility would be on the assess ee to shou.t that hi.s case
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comes u)ithin the porameters of the exemption clause or exemption

notification.

(2) ......"

4,7 In uieu-t of the di-scussions as aboue u)e are not inclined to agree tuith the

submissions made bg the appellant [in] resped of the interest. We are also not inclined

to agree that demand of tnterest should be limited to the amounts demanded in cash

and not in respect of the amounts alloued to be debited from tLe EPCG licenses. In our

uieu.t u-then short/ non-pagment is adjudged under Section 28, Section 28AA mandotes

the interest to appropiate rate on the quontum of stnrt/ non-pagment adjudged

independent of the fact that hou the said amount is paid.

34.4 Further, I frnd that importer has contended that without challenging the

assessment, demand cannot be raised. To negate this plea, I rely on the ratio of

decision of Hon'b1e Mumbai Tribunal rendered in the case of Dow Agro Sciences India

Pvt. Ltd. Vs. Commissioner of Customs, Mumai reported in 2Ol2 (283]r EW 524

(Tri.Mumbai) wherein among other issue, in DEPB cancelled ab initio by licensing

authority , department could demand duty under Section 28 of Customs Act, 1962

without challenging assessment under Section l29D(2) was involved. Relevant paras

of said Order to case on hald is reproduced as under:

9.75 ln th.e case of Munjal Shoua Ltd. {supra), the High Court had dismissed the

assessee's appeal filed against the Tibunal's order upholding the order of the

Commi.ssioner of Customs demanding dutg tuith interest from the assessee. Ttte

Commi.ssioner Lnd held that *E DEPB scrips used bA the assessee (transferee of the

scrips) for dutg-free clearance of the goods impofted bg them u.tere forged and h.ence ab

initio uoid. The connected Transfer Release Aduices (TRAs) utere also found to be forged.

The Commissioner had olso held that the importer uho claimed benefit on the basis of

the forged DEPB scrips stood at par u-tith the tronsferor and hence could not get the

benefit.

The Hon'ble High Court dismissing the importer's appeal obserued, inter alia, thus

: "It is settled principle of common lauL that o purchaser steps into the shoes of the seller

and does not aquire better titte than the seller. This pinciple has also been recognized.

under Section 27 of the Sale of Goods Act, 1932".

9.76 In the case of Golden Tools Internationol u. Joint DGFT [2006 (199) E.L.T.

213 (P & H)1, the Hon'ble High Court dkmissed tuto u.trit petitions filed against the order

passed bg the Additional Director- General of Foreign Trade [appellote authorttg under

the Foreign Trade (Deuelopment & Regulotion) Act, 19921 uplatding the order passed bg

the Assistont DGFT cancelling a DDPB ab initio under Section 9(4) and leuging penaltg

under Section 11(2) of the said Act. The DEPB uta.s cancelled on the ground that it had

been obtained bg the petitioner bg producing forged documents (BCERs). The Hon'ble

High Courl rejected the contention thot *cancellation of DEPB ab initio uas not

contemplated under Section 9ft) of the Act particularlg u.then the peiod of its ualidity

tuos ouer." SLP No. 5472/ 2OO6 filed agoinst the High Court's judgment uas dismissed
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by the Apex Court bg order dated 3-4-2006.

9,27 In the present cdse, the DEPBS utere cancelled ab tnltio bg the

licenslng duthortty a.ftcr the a.ppellant utillzed them for dufu-;free cleara.nce oJ

the lmported goods 7n teflns of NofiJication No. 34/97-Cws. In the cdse oJ Golden

Tools Internationalo the Hon'ble PunJab & Ildrycnd lligh Court examined tle
scope oJ the power conJerred. ofl the licenslng authoritg under Section 9(4) oJ

the yI (D&R) Act, and hcw th@t the duthorlt! had pouter to c.r/tcel a licence

uhether unutlllzed or utllized, The Court held as under:
u73. There ls no substance in the plea that a DEPB cannot be

cancelled, d.jte? lt had outliud its life. Szb-sectioz (4) oJ Section 9 oJ

the Act, conJers upon tle Director General or the azthorized olficer
pouter to stspend or cantcel ang licence grantcd under the Act.

Suspenslon is an interlm measttre, pending passing oJ a Jinal order,

but cancellation envisages annulmcnt, a completc a.bolition oJ the

rtght Jor the exercise of uhich a licence is granted. The pouer to

suspend or cancel the licence rnstcd in the Director Genero.l is

detcnnlned by reJerence to the language used, in the Stqtute and not
bg reference to ang pred.ictions about the legtslative intent. We ate

unable to read lnto Section 9fi) oJ the Act angthlng uhich couW

lndicatc that expression qcancelo means only reaocatlon oJ a licence

uthlch ls otluruise ua.lid. qnd operatirn cnd thdt too retrospecthrelg. In
our oplnTon, the pouer to crrrrcel a licence includes caneellatlon of
both, uhetler unutilized or utillzed."

[underlining supplie d]

The Assistant DGFa's ord.er cancelling d DEPB a.b lnltio under Sectlon 9(4) lbid
uto.s upleld by the llon'ble Htgh Court. OJ late, ue ha ue also cofi.e dcross a.

recent Judgtncnt of the llon'ble Bombag lllgh Court [Bhiluara Splnners Ltd. a.

Union of Indirr - 2011 (26V E.L.T. 49 (Bon )l holding thdt the DGFa ha.s potoer to
amend a licence retrospectirnlg. One case cited bg the learned counsel uiz. Vikrant

Ouerseas u. Union of India - 2000 (123) E.L.T. 486 (P&H), wherein contra uieta had been

taken, has been dktinguished in Bhilu.tara Spinners case. Therefore, in our uiew, the

pouer of the licensing authoritA under Section 9(4) of the FT (D&R) Act to cancel a DEPB

uhether utilized or unutilized (i.e., ab inito) is indisputoble. If that be so, the orders of
the licensing autltoitg (DeputA DGFT, Mumbai) cancelling ab inito the DDPBs which

uere utilized by De-Nocil for dutg-free cLearance of the goods imported bg them had full
effect in lana u-tith the result that customs dutg equal to the DEPB credit uhich u.tas

utilized bg them and cancelled bg the Licensing outhontg uith retrospectiue effect

became leuiable on the said goods. As we haue already indicated, the concellation

orders had attained finality uis-a-uis the appellant ulto did not choose to challenge those

orders under the appellate proubions of the FT (D & R) Act.

9.28 The learned JCDR has argued tha\ as fhe SBs refened to in the Annexures

to the DEPBs utere forged, the DEPBs themselues Luere liable to be treated as forged. But

tlle.re uas no such allegation in the shout-cause notices. The allegation uos that the

DEPBs uere obtained bg ttLe oiginal allottees bg produang forged SBs and BCERs.
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Therefore, the Reuenue cannot be heard to saA that the DEPBs per se u.tere forged.
Whether a DEPB is forged is not a pure question of laut to be alloued to be raised for the

first time at this stage. This situation, hou-teuer, cannot be d.ecbiue for the appellant. The

leamed counsel has contended that a DEPB bsued on the basis of forged documents

connot be uoid ab inito but onlg uoidable at the instance of the affected parlg and the

same is ualid till it is cancelled bg the authoritg which issued tt. He has also relied on

case law on the point. But the question before us i.s signijlcantlg of a different hue and

the same is u.thether dnA credit of dutg con be said to Ltoue euer accrued to, or to haue

been earned bg, the allottee of such DEPB u.thich u.tas obtained bg productng forged SBs

and BCERs. We repeot - there uas no expott, no f.o.b. ualue, no realization of proceeds

in the present case; hence no credit of ang dutA hnd accrued to the allottees of the

DEPBs. Etnn f lt is assulmed. that the DEPBs, though issued uslthout acA.dl
<rccntal of dutg credit to the allottees, wstcd thc beneJit in them o,rtltlclallg,
the appellant cannot legitimatelg cla;lm the beneftt dfier lts retrospecthe

cd cellqtlon bg the licensing oluthortt! ulftlct\ as per the High Court's ttttng tn
Golden Tools l^tfr7.o,tlonal, has the pouter unde" Section 9ft) oJ the FT (D&,R)

Ad to cdncel DEPB ocredlt' alreadg urttlllzed', In our uieut, the dlstlncf,,lon

dranon by the learned counsel betunen @ Jo"ged DEPB and a DEPB lssued on the

basts oJ forged, d.oc-uments is of no slg^{Tcance where the DEPB of the latter
cdtegory ls cancelled with retrospectlu efJect bg the authorlty uthtch lssued it.
Both are lncagable of uesting ang cnedlt of dutg ln the DEPB-holder so cs to be

used Jor purposes oJ NotiJication No. 34/97-Cus.

9,29 The contention of the appellant is thot, as theg hnd purchased the DEPBs

bona fi.de for ualuoble consideration uithout notice of the transferors' fraud, theA cannot

be dented DEPB credit. Per contra, the Reuenue has inuoked the caueat emptor principle

bg potnting out that it utas for tte appellant to make sure that ttre oiginal allottees

(transferors) Lnd actually earned transferable credits of dutA bg exporting goods and

realizing proceeds, as the Exemption NotiJication itself clearlg indicated that no credit

could be earned uittnut exports. We are inclined. to accept this plea and hold that the

aboue pinciple uas ightlg inuoked. in this case. In this manner onlg, fraud on the

Reuenue can be made actionable. Ang different uieu.t u.till onlg perpetuate the menace of

fraud on the Reuenue and dekat the public interest. If the appellant's argument is

accepted, the results tDill be catastrophic for the Reuenue. In our uieu..t, it is to secure the

reuenue that the licensing authoitg under the Ff PA& Act has been empouered to

cancel DEPBs (u.thether utilized or unutilized) retrospectiuelg. The rule of law demands

that the orders i"ssued under the said prouision of lau be giuen full effect to

9.3O The facts of the case of Friends Trading Compang luide para (9.1a) of this

orderl are similar to the facts of the present case. In that case, the High Court, follouing
its oun decision in the case of Munjal Showa Ltd. [uide para (9 15) of this order], held

thdt the assessee (transferee of DEPB scrips uhich had been obtained bg the oiginal

ollottee bA producing forged BCERs) was not entitled to the benefit of the DEPB scips

which uLere cancelled ab inito bg the licensing authoritg after "utilization" of the scips

bg the assessee for duty-free clearance of the goods imported bg tttem. The assessee

was held liable to pag the dutg leuiable on the goods. The SLP filed bg the assessee was
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dismissed bg tLe Supreme Court. A Reuieu.t Petition filed bg them u.)as also dismissed bg

the Court bg order dated 20 1-2010 tuhich reads:

"We haue gone through the reuieu.t petttion and the releuont documents.

There is delag in filing the reuieut petition. In our opinion, no case for reuieu.t of

our order is made out both on the grounds of delag as uell as on merits and

accordinglg tLE reuieu petition is dismissed".

[underlining supplied]

Obuiouslg, tlte oboue order tuas passed bg the Apex Court ofier ansidering the records

of the case. It uo.s an order on meits. Therefore, presumablg, the SLP hod also been

dismissed on meits. If that be so, the High Court's decbion can be said to hnue been

alfirmed on meits bg the Supreme Court. Of late, the same High Court has reaffirmed

its uieu.t in anotlter case of the same portq uide Friends Trading Co. u. Union of India -

201 1 (267) E.L.T. 33 (P & H). If is also pertinent to note that, in the case of Munjol

Shou-ta Ltd., and in both tte cases of Fiends Trading Company, the High Court has

considered and distinguished mang of the cases [East India Commercial Compang,

Snehn Sales Corporation, Tapaia Ouerseas, Leader Values, Vallabh Design Products,

etc.l relied on bg the counsel before us.

70. Issue No. II : WrEther lt utas open to the department to denand duty

Jrom the appelldnt under Sectlon 28 of the Custorns Act without successjfully

chdllenglng the assessmcnt bg tecou"se to Section 129D(2) o:f the Cwstottts Act,

7O.7 In the mcmo of appedl, the appellant ho.s coatended thdt, as tle
dutg liablltt! on the lmported rqw materidls hrrd been dlsch.arged under DEPB

Schemc on the basis o/ assessment oJ the Bllls of Entry bg the proper ollicer ot
Custom,s, thcre is no quesf,,iorz oJ non-leag or non-pdgflLent of dutu rl,n;d,

thereJore, the p"ovislons oJ Sectlon 28 of the Custom,s Act uEre not lnvoca.ble

ttithout necourlse to thc stqt,ttory p?ocedune oJ reuision o.f assessmenL Thts
contrerltlon is not acceptablc o,s lt is contrary to blnding case lo,ut ulz. UOI v.

Jaln Shudh Vanaspatl Ltd. 17996 lad E,L.T. 460 (5,C.)1. Para 5 oJ the llon'bLe

Supreme Court's judgment read.s as lollouts t
'5. It is patent that a shou cause notice under the prouisions of Section

28 for pagment of Customs duties not leuied or shortleuied or erroneouslg

refunded can be issued onlg subsequent to lhe clearance under Section 47 of
the concerned goods. Further, Section 28 prouides time limits for the issuance

of the slnuL cause notice thereunder commencing from the "releuant date";

"releuant date" is defined bg sub-section (3) of Section 28 for the purpose of
Sedion 28 to be the date on urhich the order for clearance of the goods has

been made in o case uhere dutg has not been leuied; uthich is to sag that th.e

date upon which the permi,ssible peiod begins to run is the d.ate of the order

under Section 47. The High Court LDas, therefore, in error in coming to the

anclusion that no show couse notice under Section 28 could haue been

issued until and unless the order under Section 47 had been first reuised

under Section 130 .....

The aboue ruling of the Apex Cou,t was follouted bg tLLe Hon'ble Madras High Court in
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the case of Venus Enterpri.ses u. CC, Chennai |2995JJ99E.L.T 398 (Mod.)l uherein the

Hon'ble High Court framed the follouing question of law:-

"2.......
1) Wrcther the Tibunal uas ight in tnlding that the order of

assessmen, on u-thich no Appeal was preferred, can be reopened bg issue of a

fresh Shou; Cause Notice under Section 28(1) of the Customs Act, in the light

of the Apex Court's decision reported in 2OO4 (1721 E.L.T. 1aS (5.C.) in the

case of PriAa Blue Industies Ltd. u. CC ?"

The Hon'ble High Court antsu-tered the aboue question in the alftrmatiue in fauour of the

Reuenue tn para 6 of its judgment, which reads as under :-

"6. With regord to question No. 1, the law is uell settted that a show

cause notice under the prouisions of Section 28 of the Act for pagment of
cltstors duties rtot leuied or sfart-leuied or erroneouslg refunded can be

issued only subsequent to the clearance of the good.s under Sedion 47 of the

Act uide Union of India u. Jain Shudh Vanaspati Ltd. 82.9_6_(E!LE.LJ,__15O

(5.C.)1. Therefore, os ightly held bg the Tribunal, if the contention of the

appellont's counsel that uhen the goods were alreadg cleared, no demand

notice can be issued under Section 28 of the Act is accepted, u-te u-till be

rendeing th.e u.tords "u.there any dutg has been short-leuied" as found in

Section 28(1) of the Act os unworkable and redundant, inasmuch as the

jurisdiction of the authoities to issue notice under Sedion 28 of the Act tuith

respect to the dutA, uhich has been sLnrt-leuied, u-tould aise only in the case

u.there the goods uere alreadg cleared........"

Hence ue hold that it tuas open to the Department to demand dutg from the appellant

under Section 28 of the Customs Act utithout recoulse to ang other procedure of reuision

oJf assessment.

77. Issue No. fr : Whether, in tlrc facts of this case, the demand. of duty is

baned bg limitation.

I I.5 As th.e demand of dutg utas raised utithin tlLe normal period of limitation in

this cose, issue No. III has to be answered in the negatiue against the appellant.

Ordered accordingly.

72. Issue No. Ill : Whetlrcr the appellant is liable to paA interest on dutg under

Section 28AEJ of the Customs Act.

72.2 We haue alreadg held to th.e effect tha4 as tlle appellant did not satisfg

condition No. (it) of Notification No. 34/ 97-Cus., theg ought to haue paid dutg on the

goods imported bg them. The dutg "not leuied" on the good.s utas demanded under sub'

section (1) of Section 28 of the Customs Act bg the department bg issuing the subject

shout-cause notices and the same has been determined bg the Commissioner under sub'

section (2) in adjudication of the said shott-cause notices. In this factual situation, the

ossessee has to pay interest on the dutg omount under sub-section (1) of Section 28AB

as amended. Hotaeuer, no interest is leuiable for ang peiod pior to 11-5-2OO1 as sub-

section (2) of Section 28AB forbids leug for past perbd. Accordtnglg, ute hold thot the

appellant is liable to paA interest on dutg under Section 28AB from 11-5-2001 to the
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date of pogment of dutg."

34.5 I find that the importer has contested that assessment has become final, and no

proceedings known to law are taken to set aside the sard assessment or any order of

reassessment was made by the proper offrcer. The orders of assessment were reviewed

by the Commissioner under Section L29D of the Customs Act and therefore tltere

should be no confiscation and penalties.

I find that this argument is not tenable. While examining provisions of Section

2a, it can be seen that Section 28 has al exclusive provisions covering the aspect

pertaining to non-levy, short levy and erroneous refund. There is no provision or

requirement under the Customs Act, 1962 of review of an assessment order before

raising demand under Section 28 of the Customs Act, 1962. For raising demand under

Section 28 on grounds of short payment/short levy in final assessment etc., no review

/ appeal against final assessment is required. The demand of non-levy, short-levy and

of recovery of erroneous refund under Section 28 of the Act is an independent

provision. Provisions of Section 28 satisfy the principles of natural justice by making it
mandatory for issualce of show cause notice and to allow the party to have a full
hearing on the charges that would be made against them. The proceeding under

Section 28 are of exclusive nature, inasmuch as, independent proceedings are held by

issue of show cause notice by the Department by which it sets out the reason for

claiming non-levy, shortJevy relying on evidence. The importer gets fu1l opportunity to

know the charges leveled against them as well as the evidence on which the charges

are leveled and in turn place their case with supporting evidence in defence.

34.6 The aforesaid issue is well settled by the higher judicial fora wherein it is held

that Section 28 cal be invoked for short levy or non lery of customs duty even if
assessment order is not appealed under Section 129 of the Act. The Hon'ble High

Court of Madras in the case of M/s. Venus Enterprise Vs CC, Chennai, reported as

2006 (1991 ELT 4O5 (Mad.) and alfirmed by the Hon'ble Supreme Court [2007 (2O9)

ELTA61 (S.C.)l,after considering the Apex Court's earlier judgment in the case of M/s.
Priya Blue Ind [2O04 (172l, e.L.T. 145 (S.C.]l has held that in case of short levy, there

is no lack ofjurisdiction on the part of the adjudicating authority to issue show cause

notice under Section 28 of the Act a-fter clearance of the goods. Relevant Para 6 of the

judgment reads as under:-

"6. With regard to question No. l, the laut is utell settled *Dt a shout cause notice under

the proubions of Sedion 28 of the Act for payment of cltstoflts duties not leuied or shorT-

leuied or erroneouslg refunded can be bsued onlg subsequent to the clearance of the

goods under Section 47 of the Act uide Union of India u. Jain Shudh Vanaspoti Ltd.

[1996 (86) E.L.f. 460 (5.C.)].fherefore, as ightlg held bg the Tibunal, if the contention of
the oppellant's counsel that uhen the goods toere alread.g cleared, no demand notice

can be issued under Section 28 of the Act is accepted, ue uill be rendeing the u.tords

"u-there ang dutg has been short-leuied"" as found in Section 28(1) of *E Act as

uruaorkable and redundant, inasmuch as the jurisdiction of the authorities to issue
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notice under Section 28 of the Act u-tith respect to the dutg, tuhich has been short leuied,

would arise onlg in the case uthere the goods uere already cleared. In uieu.t of the clear

finding uith regard to the mis declaration and suppression of ualue, uthich led to the

under uoluation and proposed short leuA of dutg, ue do not see anA lack of jurisdiction

on the port of the adjudicating authoitg ,o issue notice under Section 28(1) of the Act."

34.7 The Hon'ble CESTAT in the case of Rajesh Gandhi Vs CC(Import), Mumbai

reported as 2019(366) ELT 529 (Tri-Mumbai), has held that demand can be raised

without challenging the assessment under Section 17 of the Customs Act,1962. The

relevant Part of the order is reproduced below:-

6. Before ue proceed to adjudge the legality and. propiety of the confirmation of

differentiol dutg, the confi.scation and the imposition of penalties, the preliminaies musf

be dealt uith. These pertain to the permissibilitg for inuoking prouiso to Sedion 28 of

Customs Act, 1962 u-tithout challenge to tte ossessm.ent effected under Section 17 of

Customs Act, 1962 before the goods uere cleared from control of Czstoms Authoities

and the extent of applicabilitg of judicial precedent from the deasions cited bg Learned

Autho ris e d Repre s entatiu e.

7, The Tibunal, in re Rahul Ramanbhai Patel, as pointed out by Learned Authoised

Representatiue, besides examining the releuancg of statements to fasten the

consequences of underualuation, did also consider the first supra ond follou-ted earlier

decisions to render the finding that -

'6..... One of the questions of latu framed bg the Hon'ble High Court reads thus :-

'Wlrcther the Tibunal uas right in holding that the order of assessment on u.thich no

appeal was prefened, can be reopened bg issue of fresh show cause notice under

Section 28A of Customs Act, in the light of the apex court's decision reported in 2OO4

(172]' E.L.T. 145 (5.C.) in the case of Priga Blue Industies Ltd. u Commissioner of

Customs?'

The Hon'ble High Court answered the aboue question in fauour of the Reuenue tn

paragraph 6 of its judgment, u-thich is reproduced belou.t :-

'6. With regard to question No. 1, the lana is u.tell-settled that shotu cause notice under

the prouisions of Sectiort 28 of the Act for payment of customs duties not leuied or short-

leuied or erroneouslg refunded can be ksued only subsequent to the clearance of goods

under Section 47 of the Act uide Union of India u. Jain Shudh Vanaspati Ltd. 996 (86)

E.L.T. 460 (5.C.)1. Therefore, as righllg held by the Tibunal, if the contention of the

appellant's counsel that tuhen the goods uere alreodg cleared, no demond notice can be

issued under Section 28(1) of the Act is accepted, tue tuill be rendeing the u.tords

'whether ang duty has been short-leuied" as found in Sedion 28(1) of the Act as

unutorkable and redundan\ inasmtch as the jurisdiction of the authoities to issue

notice under Section 28 of the Act tuith respect to the dutg, uthich has been stnrt-leuied,
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uould ari.se onLA in tlTe case ullere the goods u-tere alreadg cleared. In uieu.t of the cLear

fi.nding u.tith regard to the misdeclaration and suppression of ualue, tuhich led to the

eualuation and proposed slnrt-leug of dutg, ute do not see anA lack of juisdiction on tLte

part of the adjudicating authoitg to issue notice under Section 28(1) of the Act.'

7. We are told tlnt the SLP filed against the aboue deci.sion of the High Court uas

dismissed bg the Apex Court [Venus Enterpises u. Commissioner - 2OO7 (209]. E.L.T

A6t (s.c.)l

8. We abo note that this Tibunol follou.ted Jain Shudh Vanaspati Ltd.. (supra) and

Venus Enterprises (supra) in Ford India Priuate Limited u. Commr. of Customs, Chennai

p,993_P2\_ELJ-J_L [ri.-Ch.ennai)]. On tlrc other lnnd, in the cases of Hitaishi Fine

Krafi Indus Put. Ltd. (supra) and Shimnit Mochine Took & Equipment Ltd. (supro), the

decision of the Supreme Court in Jain Shudh Vanaspati (supra) uas not considered.

9. In the result, ute reject tLrc plea made bg the Ld. Counsel tLlot it uas not open to the

Department to reopen th.e a.ssessment under Sec. 28 of the Custotts Act.'

8. TLnugh in a different contert, the ratio of the decision of the Tribunal in disposing of
the appeal of Knowledge Infrastructure Sgslems Priuate Ltd. & Others u. Additional

Director General, Directorate of Reuenue Intelligence, Mumbai [Final Order Nos.

A/ 86617-86619/ 2018, d.ated. 31st May, 20181 is that after th-e clearances of imported.

goods effeded under Section 47 of Customs Act, 1962, subject as it is to satisfaction of
ttte proper olficer that the goods had discLnrged the appropiate dutg liabilitg ond were

not prohibited for import, subsequent discouery of non-eligibilitg for such clearance, on

either of these two counts, deem.s such cleorances to hnue been tentatiue, and

rectifiable, under proceedings that inuoke Section 28 and./ or specific prouisions of
Section 11 1 of Customs Act, 1962, is unequiuocollg applicable Lrcre.

9. In the light of this consistent stand, demonstrated. in judicial precedent reiterated

across time and. space, tte claim of the appellant that the assessment of the impugned

goods at the time of clearance precludes ang remedg other tnn appeal is not

acceptable.

34.8 I frnd that importer has contested that show cause notice was issued on

O7.OA.2O|7 demanding duty under Section 28 (1) of the Customs Act, 1962 for the

import made on 23.07.2073 arrd 01.04.2014 to 31.O3.2015 and prior to 74.05.2016,

Section 28(1) of the Act prescribed time lirnit of one year from ttre relevant date vrz.

date on which goods were allowed to be cleared for home consumption and therefore

demand is time barred.

I frnd that said argument is not true as the show cause notice was issued on

O7.Oa.2Ol7. As per Section 28 (7), in computing the period of two year referred to in

clause (a) of sub section (1) or five years referred to in sub-section (4), the period

dunng which there was any stay by an order of a Court or Tribunal in respect of

payment of such duty or interest shall be excluded. Accordingly, the period up to

Page 75 of 82



F. No: VII| / r0-05,/Pr. CommrlO & Al2017

16|02/2016 was excluded from the period for computation of two years. I hnd that

the DGFT on 3 I . 10.2014 had suspended tJle 'Nominated Agencv Certificate dated

05.05.2014 for the period 2Ol4-2O15. The importer had hled Writ Petition No. 9873 of

2074 before the Honble Bombay High Court challenging that said suspension of

Nominated Agency Certificate dated 05.05.2014. Hon'ble High Court vide Order dated

03.11.2024 had ordered that the Petitioner's authorization and uthich is ualid upto

2014-15 shall continue to be elfectiue and operatiue till tlnt date, but subject to tte
pending proceedings for cancellation iaitiated bA the authoity uide the shout cause

notice dated 14n October,2o14 and subject to the outcome thereof, the authorization or

the nominated agencg c.ertificate to remain ualid till the date stipulated therein. F\r1.}rer,

the said importer had hled another Writ Petition 1OO0l of 2014 seeking relief from the

probable cancellation of Nominated Agency Certifrcate. The Hon'ble Court vide order

dated 10.11.2014 withou t expressing any opinion ordered tltat "in the euent

Respond.ent No. 3 (DGFT) passes an order aduerse to the Petitioners, then tlte same

shall not to be acted upon for o period of four ueeks from ttle date of its communication

to the Petitioners, so as to enable them to eitter pursue this Writ Petition or to adopt

appropiate proceedings.' Tll,e said Show Cause Notice dated 14/10/2014 was

adjudicated by Additional Director General of Foreign Trade vide Order-in-Origina-1

dated 14 /Ol /20 15 . Further, in Writ Petition 1000 I of 2Ol4 filed by the Importer

before the Hon'ble Bombay High Court, they contested that'earlier protection granted

by the court was not adhered to and the Customs Authorities were confused as to

whether the adverse order of the Additioaal Dlrector General of Foreign Trade

should be acted upon or they EuEt ablde Coutts' protective order'. The Relevant

Para of Honble High Court Order dated O9.O2.2O75 is re-produced as under:

5. In uleu thereof pending admlssion oJ this Wrlt Petltion, tue direct that the

order passed styled os Order in Oiginal, Annexure-W of the paper book 741h

January,2o1S and d.uty communicated to the petitioner, shall not be octed upon bg the

contesting respondent Nos. 1 and 3 - uLhich include Union of India. The Custons

Authorlties, thereJore, shall a.blde by this order and. the stdg granted ln Jaaour
ol tlrc pettttoners pending admlssions. Hotueuer, it is claified that this order and

protection is ulithout preludice to the ight and contentions of both sides."

Hon'ble Bombay High Court vide Order dated 23.72.20 15 dismissed the Writ

Petition No. 10001/2014 filed by ttre importer. However, the order was stayed for the

eight weeks . Relevant Para of said Order dated 23.72.2OL5 is re-produced as under:

"106. At thrs stage. Mr Shah appeaing for the petitioners makes a request th.at the ad-

interim relief granted on1o.71.2014, be continued for a peiod of ttl,o montlls so as to

enoble the petitioners to chollenge this order in a high.er court. Th; request is opposed

bg Mr.Jetlg appearing for the respondents.
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is continued for a period of eight weeks from today, but u-tithout prejudice to the ights

and contentions of the parties."

Thus as the Order of Hon'b1e High Court was issued on 23.12.2015 and

considering the eight weeks therefrom, period wpto 76/0212016 was excluded by

virtue of Section 2a () br issuance of Show Cause Notice under Section 28 (1) of the

Customs Act, 7962. Further, at the time of issuance of show cause notice, relevant

period was two years from the relevant date and accordingly Show Cause Notice

issued for recovery of duty for the period from O7.O4.2O74 to 31.03.2015 on

07.O8.2O17 under Section 28(1) of the Customs Act, 1962 is well within the time line

prescribed by the statute.

In view of the above discussion, I find that that Customs duty short paid/ not

paid on the 44OO kg of gold issued by the importer to jewellers for export obligation

amounting to Rs 1,1 1,5 |,a4,447 / - (BCD- 1,08,27,03,347+ Education Cess Rs

2,16,54,067+ SHE Cess Rs 1,08,27,033), as detailed in Annexure A to SCN, is

required to be recovered under Section 28(1) of the Customs Act, 1962 alongwith

interest under Section 28 AA of the Customs Act, 1962.

35 Whether, importer M/s. Rlddhi Stddhi Bullion is llable for penalty under

Section 112 (a) ofthe Customs Act, L962?

35.1 As discussed herein above, tJrat importer has contravened the RBI Guidetnes,

F"TP Provisions arrd Customs Reguiation ald thereby rendered the goods liable for

confiscation under Section 111 (d) and 111 (o) of t}re Customs Act, 1962.As discussed

above that as per Para No 3 of RBI Circular No. 15 dated 22.07.2023 ?remier and

Star Trading Houses' were permitted to import Gold exclusively for the purpose of

exports only. However, the said importer, imported lOO Kg of gold valued at Rs

24,81,44,OOO and cleared vide Bill of Entry for Home Consumption No 278449O dated

23.7.2013. Further, on 31.10.2014, the Iicensing authority had suspended M/s
RSBL's Nominated Agency Certificate dated O5.05.2O14 for the period 2Ol4-2O15.

However, the fact of suspension was suppressed from Customs and during the

suspension period, M/s RSBL removed a quantity of 600 Kg of Gold by filing ex-bond

BilI of Entry No 7243547 dated O I . 1 1 .20 14 at Air Cargo Complex, Ahmedabad, which

was imported vide Warehouse into-Bond Bili of Entry No 7137639 daled 21 /lO/2014.
Consequently, the DGFT had cancelled their Nominated Agency Certifrcate dated

05.05.2014 for the penod 2074-2015 and therefore, entire import made on the

strength of 'Nominated Agency Certilicate' was void and there was contravention of
the Notifrcation No. 57/2000-Customs dated 08.05.2000, as amended vide Notification

No. 1o6/2009-Customs dated l4-9-2O09 and Circular No. 34/2013-Customs dated

10.06.2013 for procedure and guidelines for import of Gold and Gold Dore Bars issued

by the CBEC and Po circular No. 77 2OO8\/2OO4-O9 d.ated 37st Marc h.Iicu

2OO9, as amend.ed. from time to time. is sued. bu Director General of Forelqn,

Trade. ln view of the above contravention, the goods is held 1iab1e for conhscation

PaEe 17 ot 82



F. No: VIII/ l0-O5/Pr Commr/O &, A/2O17

under Section I 1 1 (d) and 1 1 1(o) of the Customs Act, 7962 and for such act and

omission on the part of importer make them liable for penalty under Section 112 (a) (i)

of the Customs Act, 1962.

35.2 Further, I find that there is no need to reiterate that contravention on the part of

the importer was upheld by the DGFT and it travelled upto the Hon'b1e Supreme

Court and it is proved that importer has contravened the said various provision laid

down under DGFT, RBI and Customs Act, 1962. Once the contravention is proved arrd

goods held liable lbr confiscation under Section 1 1 1 (d) and i I I (o) of the Customs

Act, 1962, no mens rea is required for imposition of the penalty. To forty this stand, I

rely on the ratio of decision of Hon'ble Madras High Court in the case of Commissioner

of Customs (exports), Chennai-I Vs. Bansal Industries as reported in 2OO7 (2O7) E.L.T.

3a6 (Mad.). Relevant Para is re-produced as under:

"7. It is ofi-repeatedly held that mens rea is not an essential ingredient for contrauention

of the prouisions of a ciuil lau-t. The Apex Court recentlg in Choirman, SEBI u. Shiram

Mutual Fund ft2006) 5 SCC 3611 held as under:-

"Mens rea is not an essential ingredient for contrauention of tLrc prouisions of a ciuil Act.

Unless tte language of the stotute indicates the need to establish the element of mesn

rea, it is generallg suflicient to proue that a default in complging with the stotute lro,s

occurred and it is uthollg unnecessary to ascertain uLether such a uiolation u)os

intentionol or not. The breach of a ciuil obligation u-thich attracts a penaltg under the

proukions of an Act taould immed.iatelA attra.ct the leug of penaltA inespectiue of the fact
uhether t}:e contravention was made by the defaulter with any guilty intention or not."

35.3 Further, Honble Gujarat High Court in the case of Synerg, Fertichem Pvt. Ltd

v. State of Guj arat - 2O2O (33) G.S.T.L. 513 (Guj.) has held as under:

4735. In State of Madhga Pradesh u. Naroin Singh and Ors., (1983) 3 SCC 596, the

Hort'ble Supreme C)ouri considered as cose uhere tLUo trucks corrying fertilizers uere

intercepted bg the Madhga Pradesh Authoities under the Essential Commodities Act

and the accused did not deng tlrc transporl of fertilizer bags or interception of its lorries

or seizure of fertilizer bags and the onlg defence taken therein was lhan theA uere not

ou.tare of the contents of the doanments seized from them and they uere not engaged in

exporting the fertili.zer bags from Madhga Pradesh to Maha-rashlra in conscious uiolation

of prouisions of the Fertilizer Mouement Control Order, 1973 read utith Sections 3 ond 7

of the Essential Commodities Act, 1955. The Hon'ble Supreme Court, reuersing the order

of acquitta| Lrcld that mens rea was not at all attracted as the prouisions of Section 7(1)

of the Essential Commodities Act required to be interpreted in tnte perspectiue and it

prouided tlnt if ary1 person contrauenes, u.thether knouingly, intentionallg or otheru.tise

ang order made under Section 3, he will be punisted under the F.M.C.O. The Court

held. that the elcment of nens rea ln expor-t, oJ Jertilizer bags uithout a aalid.

perrnit r4,(,.s, theretore, 'not 
q. necessdry lngredient Jor convlctlng person lor

contra uention of th'e ord.er made und.er Secfioz 3 oJ the F.[W.C.O. tf the Jactum
of export or atteflUrt to export is proued bg the ealdence odduced. Thls judgnent
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is an authoritg to show thqt mens rea fiuLg be an essential ingredient in a case

oJ oflence for punishing q person, but legislature ls competent to provide Jor
punishfiacttt including the lmprisonment eten ln a criminal case, excluding the

scope or attraction of mens rea.

743. Confrscation proceeding i"s a quasi judiciol proceed.tng and not a ciminal

proceeding. Ordinarilg, proof begond. reo.sonable doubt and proof of mens rea are foreign

to the scope of the confiscation proceeding. HouLeuer, the language of the statute should

be read closelg. Sometimes, the language of the statute mag indicote the need to

establish the element of mens red. lt is true that mens rea is not an essential element for
imposing penaltA for breach of ciuil obligations or liabilities. Hou.teuer, applging the

dictum of tLE Supreme Court as laid in Tamil Nadu Housing Board (supra), the

proui.sions of Section 13O of the Act is made more stringent bg use of the uord 'intent".

When the la u.t requires intention to euade pagment of dutg, then it is not mere failure to

paA dutA. It must be something more. Thb something more should not be anstrued o,s

obligatory on the part of th.e Reuenue to establbh or proue the necessary mens rea for
the purpose of conftscation and penaltg."

36. Vlhether M/s. Intertratlonal Cargo Services, Customs Broker, 4Og l4O4l4O5,

'Hlmadrl", Ofd Htgh Court Laae, Ahmedabad-38OOo9 is liable for penalty under

Section 112 (a| ofthe Customs Act, L962 and penalty under Regulation 22 ofthe
Custom Brokers Licensing Regulatioas, 2O13?

36.1 I frnd that said Customs Broker had frled Bill of Entry No 278449O dated

23.07 .2073 for clearance of 100 Kg of Gold valued at Rs 24,81,44,OOO for home

consumption on behalf of their importer. The RBI had issued Circular No i5 of 2O13

dated 22.7.2073 and according to para 3 of the said Circular, importer was permitted

to import Gold. exclusiuelg for tLrc purpose of exports onlg.There is no dispute that the

importer was a.llowed to import subject to the compliance of RBI Guidelines, FTP

Proyisions and Customs Regulation. It v/as the duty of Customs Broker that they

should not have fi1ed the Bill of Entry for Home Consumption. The said Customs

broker failed to bring to the notice of the Deputy Commissioner regarding non

compliaace and further when the query in this regard was raised, failed to reply the

query and instead of clarifying the correct legal position that the Gold could not be

removed for home consumption, they made a remark "reply submitted" in the Indian

Customs EDI System (ICES) whereas no such reply was recorded either in the system

or in the frle.

36,2 I ftnd that Shri Kartik Parrcholi, one of the Partner of Customs Broker Firm M/s.
International Cargo Services, in his statement dated 08/02/2016 has stated that a
similar tra:rsaction had also taken place at Air Cargo Complex, Hyderabad but failed

to comply as to how their importer was eligible for clearance'of gold for consumption

by paying duty. Mere mention that as per RBI, no separate instruction issued for

operation of the said Circular No 15 of 2013 dated 22.7.2013 by t.l"e Customs

authorities /DGFT does not make eligible for import. I find it worth to re-produce
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what was mentioned in said Circular No. 15 for its operationalization which is re-

produced as under:

"5. Gouernment of India u-till be issuing seporate instructions, if any, to the

Custom,s authorities/ DGFT to operationalize and monitor these impoft

restictions .

6. The aboue instructiorls utill come into force uith immediate effect.

Autharised dealers mog please bring tte contents of this Circular to the

notice of their constituents and. customers ancerned."

I frnd that wording of both the para 5 & 6 are plain and unambiguous. Para 5

clearly says that Gouemment of India uill be bsuing separate instructions, if any.

Thus, the wording'if any 'does not permit the importer to not comply with the said

Circular. Further, Para 6 clearly says that the instruction will come into force witJ:

immediate effect Therefore, Customs Broker cannot take shelter that Customs

Authorities had not issued any separate instruction in this regard. I frnd that by

lrling the Bill of Entry No 2784490 dated 23.07.2013 in contravention of the RBI

Circular No. 15 /22.07 .2023 rendered the lOOKgs of Gold imported under the said Bi-Il

of Entry dated 23.O7.2o 13 liable for confiscation under Section 111 (d) and (o) of the

Customs Act, 7962 and therefore, such act/omission on the part of Customs Broker

made them liable for penalty under Section 112 (a) (i) of the Customs Act, L962.

36.3 I frnd that the Customs Broker had frled the Bills of Entry during the period

2074-15 and there is no dispute that even aJter the suspension of the Trlominated

Agency Certifrcate' by lhe DGFT, the importer continued to import GoId and availed

80:20 Scheme for gold import. It was the obligation on the part of the Customs Broker

to check whether the 'Nominated Agency Certificate'was valid at the time of

importation and filing of Bill of Entry. The said Custom Broker's failure for due

diligence for the same have rendered the goods liable for confiscation under Section

111 (d) &111 (o) of the Customs Act, 1962. It is settled law that Each Bill of entry

being separate assessment, it was the duty of the Broker to check whether the

'Nominated Agency Certificate' was valid at the time of importation. Honble

Ahmedabad Tribunat in the case of Stonex India B/t. Ltd Vs. Commissioner of

Customs, Mundra Kutchh reported in 2025 (391) ELT 652 (Tri.Ahmd) has held that

Each Bill of entry is a separate assessment. In view of the saicl discussion, I frnd that

Customs Broker M/s. International Cargo Services, is 1iab1e for penalty under Section

1 12(a) (i) of the Customs Act, 1962.
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36.4 I find that Regulation 11 (d) of Customs Broker Licensing Regulation, 2013 says

that " A Cus/oms Broker shall adube hb cltent to complA uith the proubians of the Act

and in case of noncomplionce, shall bing the mntter to the notite of the Deputy

Commissioner of Customs or Assistant Commissioner of Custom.s, o.s the case mog be".

There is no dispute that said customs broker failed to advise their importer as well to

bring the mattcr to the notice of the Deputy Commissioner of Customs or Assistant

Commissioner of Customs' regarding the applicability of RBI Circular No.

15/22.07.2013 and frled the Bill of Entry No 27a449O dated 23.07.2O13 for clearance

of 100Kgs of GoId in home consumption. Regulation 22 of Customs Broker Licensing

Regulation, 201 3 says "A Customs Broker, u.tho contrauenes any proui-sions of these

reguLotions or utho fails to complA with ang proui.sion of these regulations shall be liable

to a penaltg ulhich mag extend to ftftg thousand rupees". I find that said Customs

Broker contravened the provision of 11(d) of said Regulation, 2013 and thereby

rendered itself liable for penalty under Regulalion 22 of th.e Custom Brokers Licensing

Regulations, 2013. I find that said Customs Broker has relied on certain decision, the

ratio of which atrc not applicable as set of facts are not identical to present case.

37. In vicw of my findings in the paras supra,I pass thc following order:

:: Order::

37.L I hold I O0 Kg of gold va_lued at Rs. 24,81,44,000/- (Rupees Twenty Four Crore,

Eighty one Lakh ard Forty-Four Thousa,d only) imported ald cleared vide Bill of
Entry for Home Consumption No 27a449O dated 23.7.2O13 by M/s Riddhi Siddhi,
liable to confiscation under section 1 1 1 (d) & 1 1 1(o) of the customs Act, 1962.
However, I give them the option to redeem the goods on pa]rment of Fine of
Rs.2,48,00,000/ - (Rupees Two Crore a,,d Forty Eight Lakh only) under Section 125 of
the Customs Act, 7962.

37,2 I hold 22,000 kg of gold valued at Rs 54,14,56,00,000/_ (Rupees Five
Thousarrd Four l{undred FourLeen crore a,d Fifty six Lakh only ) and 7321r.4o9 kg
of silver valucd at Rs 2,48,21,14,391/- (Rupees 'l'wo Hundred Forty Eight crore,
Twenty one LaJ<h, Fourteen Thousand, Three Hundred and Ninety one only) imported
for the period from 01.04.2014 to 31.3.2015 by M/s zuddhi siddhi Bullion, r09,
Shaikh Memon Street, O.No 27, 2"a floor, Shahi Galli, Zavei Baza,, Mumbai _
4oooo2, liable to confiscation under Section 111 (d) & 111(o) of the customs Act,
1962 Howevcr, I give them the option to redeem the goods (Gold & silver) on par.ment
of Fine of Rs. 541,00,00,000/- (Rupees Five Hundred, Forty One Crore only) under
Section 125 of the Customs Act, 7962.

37 '3 I confirm the demand of short paid/ not paid zrmount of customs duty
r,11,51,84,447 (BCD- Rs.1,08,27,O3,347/-+ Education Cess Rs. 2,16,54,067 /_+ SHE
Cess Rs. 1,C8,27,O33/-l (Rupecs Onc Hundred_Elcven Crore, Fifty_One Lakh, Eighty
-Four Thousand, Four Hundred and Forty_Seven only) (including BCD, Ed. Cess &
SHE Cess), short paid/ not paid on the 4400 kg of gold issued by the importer to
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jewellers for export obligation as detailed in Annexure-A to the Show Cause Notice

and order recovery of tJ:e same in terms of tJ e provisions of Section 2S(1 ) of the

Customs Act, 1962 along with applicable interest under Section 28 AA of the Customs

Act,7962.

37.4 I impose a penalty of Rs. 100,00,00,000/- (Rupees One Hundrcd Crore only) on

M/s Riddhi Siddhi Bu11ion, 109, Shaikh Memon Street, O.No 27,2"d floor, Shahi Gal1i,

Zaveri Biazat, Mumbai - 400oo2under Section 1 12(a)(i) of the Customs Act, 1962.

37.5 I impose a penalty of Rs.5,00,000/- (Rupees Fivc Lakh only) on M/s

International Cargo Services, Customs Broker, having their officc al 4O3/4O4/4O5,

"Himadri", O1d High Coun Lane, Ahmedabad-380009 under Section 112(a[i) of the

Customs Act, 7962

37.6 I impose a penalty of Rs.50,000/- (Rupees Fifty Thousand only) on M/s

lnternational Cargo Services, Customs Broker, having their officc at 4O3/4O414O5,

"Himadri", Old High Court Lane, Ahmedabad-380009 under Regulation 22 of the

Custom Brokers Licensrng Regulations, 2013.

38. This order is issur:d without prejudicc to einy othcr action thal may bc taken

undcr the provisions of the Customs Act, l962 and Rult:s/ Rr:gulalions framed

thercunder or any other law for the time being in force in the Rr:public of India.

39. The Show Cause Notice No. VIII/10-05/Pr. Commr/O & Al2017 dated 07.08.2017

(SHIV KUMAR SHARMA)
PRINCIPAI- COMMISSIONER

F. No: VIII/10-05/Pr. Commr/O & A/2O17 l)atc:13.01.2026

DIN: 2O26O171MNOOOO3 1 SO 17

BY SPEED POST/E.MAIL

To

L M/ s Riddi Siddi Bullions Ltd having their registered offit:e at I 09, Shaikh
Memon Street, O.No 27, 2"d f7oor, Shahi Galli, Zavei Bazar, Mumbai - 4OOOO2.

2. M/s International Cargo Services, Customs Broker, 4O3l4O4l4O5, "Himadri",
Old High Court Lane, Ahmedabad-380009.

Copy to:

l. The Chief Commissioner, Customs, Gujarat Zone, Ahmedabad
2. The Additional Commissioner, Customs, TRC, Ahmedabad.
3. The Dy./Asstt- Commr., Customs, Air Czrgo Complex, Ahmcdabad
4. The System In charge, Customs HQ, Ahmedabad for uploading on officia-l

web-site.
5. Guard File.

t
ou

.o\'3
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is disposed off in above telms.


