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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect ofthe
following categories ofcases, any person aggdeved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of ltevenue) Parliament Street, New Delhi within 3 months from the

date of communication of the order.

frgfrttrdlrEfud offtryo.d., rerating to :

(6") F-g
(a) any goods imported on baggage

(to rnca fr enqn o-ri fu frffi ar6+ fr 
"ro 

.* tfu-o rrrrd fr llab rliq Rrr< trr
unt c rg qrs qr Bs rrirq R{Fr rR s-flt qr+ b frq qtfHd crd scrt c qr+ Tr
sT srT rrfr.q 13rI;T qt ucrt rrg qre sff crfl fr .rtfrd qrd fr 6fr d.

(b)
any goods loaded in a conveyance for importation into India, but which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination ifgoods unloaded at such destination are short ofthe
quantity required to be unloaded at that destination.

(r) mqrgtr orfUftqc, r e62 &' ofiqrs x aqr ss&' i{ft+ a-<rq nq Frrd ft a-6a Ew'
Erq-Setrfirwft.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

3 f+ffersr sfra-C{ q1 qr56 ffi C ffitrg sr5q fr u-qa or+ frm frmq;'
or;ilrf d G-s-ot qiq o1 qrqrff cfl T rs &' sr?i ffi fud orrrsrd d6s d+ qrFdq,

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(6) # ffi \'€, r 870+' qE ri.6 or-ild r & srtft< ftqfPra fuq rTq or{sr {€ oft{r
o1 l uftqi, frrr+1 \rfi ffi C q-{rs t$ ft1 qrqffiq Ifffi Bfi-d crr fr{ qGq

(a)

(1i{)

4 copies of this order, bearing Court Fee Stamp ofpaise fifty only in one copy as

prescribed under Schedulc 1 itcm 6 ofthe Court Fec Act, 1870.

ffiqE-gqt$€d&'ororo
4 copies of the Order-in-Original, in addition to relevant documents, ifany(b)

(TD

(c)
ffi
4 copies ofthe Application for Revision

(s)

The dupticate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

HundrJd only) or Rs.l,000l (Rupees one thousand only) as the case may be, under thi: 
"

Head ofother receipts, fees, fines, forfeirures and Miscellaneous Items being the fee :.

prescribed in the customs Act, 1962 (as amended) fbr filing a Revision Application. If th

amount ofduty and intercst demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it rs more than one lakh ru

fr u. zoor-1suq d S qraqr t.1000/-Fqg g6 Ef,R m* ;. fr*n rft ris616, q
Trlir fud Urrdn &' rcrFro s-frH E.cfn.o al d uFdm. qR {-io., cirr * 9t,
lrrrqr rrqr iis qfi Trfrr oik Fqq \'s orcq qI c-s$ s-c d d tS aTs t' w fr

In respect ofcases other than these mentioned under item 2 aboye, any

by this order can file an appeal under Section 129 A(1) ofthe Customs

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal

, 1962 (gtIT&TUI ar{r
efrt ftBE Td b et$ t' ortftq ondr ?dfin ST{I qfl-{ftrrff{d r$-d EU-g

s.2oo/- s{t{qEgfi 6r€{ * o{ls6. d d pts & sq fr T.l ooo/-

ees, the fee is Rs. I000/-.

ss
+2I 9 1g ( )
&srfu-6Wr

person aggrieved

Act, 1962 in form

at the following

address:

/r-

Customs, Excise & Service Tax Appellate

f ribunal, West Zonal Bench
ST

3rmfuq

Y6

f'
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5

I & or*q orfi-d *' qrq ffika gffi €fitr
,1962qr{I r2e q (6)

scq-
1962

UI]II I 2eg(

n 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (l) ofthelJnder Secti

Customs A a lee of-, 1962 shall be accom nied b

rrqr ti-s a1 rff-c qiq orcs Fcq ql gs$ o-cdd\'6EsRTqq.
ErtI qrrn rrqr lrfirq6t

C6)

ount ofduty and interest demanded and penalty levied by any officer of
the case to which the appeal relates is five lakh rupees or less, one thousand

ru CS

where the

Customs

il( )

fr orRrodam-qffiu-*rw*rqs66wdru dr€rFqq
Er-flrnfirrql\trffi'sdr

cdd;qiqEsRFqg
qICIiTqT

drcs*

(1S)

ount ofduty and interest demanded and penalty levied by any officer of
the case to which the appeal relates is more than five lakh rupees but not

fty lakh rupees, five thousand rupees ;

where the

exceeding

Customs

b( )

lTqr es qft T6-q qqrs drtq Fqg fr o{Rrs. dd;(sEsnuqg.qlETdqT
OTftd q-6r EI{ICIIITTfi{@'(1T)

c( )

where the

Customs i
rupees

ount ofduty and interest demanded and penalty levied by any officer of
the case to which the appeal relates is more than filiy lakh rupees, ten thousand

(q)

g@.Eni
qlwn 

r

nTt

%

gTq{0I q-drqrq.i 3fflrrq {@{ifi
d 3{fr( {gTqtfr-{+ trd-dq)qct0I

.:\-
cf) cfql )

ogTfr w6Tq\)E-dE t
{s

An appeal

demanded

in dispute.

gainst this order shall lie before the Tribunal on payment of l0% of the duty

here duty or duty and penalty are in dispute, or penalty, where penalty alone is

d( )

Co1 +o' c{rtvr }. ftq qr rrsM o} gurr+ }. lds qr frrff drq

s{Ttfi Td 6l s-srfrdq }' ftq ErtR e+rilcq }' flIq

orfi-osrf€rf,{ur ETI&f qITr{

rqaqYEfreT

qr{r l2e (q)

ftqrrqs{fto: - JIIIEII

a+

undred ru

rest

a al for grant of stay or for rectification of mistake or for any other purpose; or

on ofan appeal or an application shall be accompanied by a fee offive
ees.
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2.2 The Adjudicating authority, vide the impugned order, has confirmed

the aforementioned duty demand along with interest and also imposed

penalty of Rs 1,25,000/- under Section 117 of the Customs Acl' 1962'

3. Being aggrieved with the impugned order, the appellant has Iiled the

present appeal and mainly contended that;

Page 4 of 12

ORDER.IN-APPEAL

M/s Demo Shipping Services, 302, D&l Excelus, Opp. Home School,

Waghawadi Road, Bhavnagar-364002 (hereinafter referred to as the

'appellant') filed the present appeal in terms of Section 128 of the Customs

Act, 1962 against Order in Original No. 26/Addl Comrnr /2023-24 dated

O1.O3.2O24 (hereinafter referred to as "the impugned order") passed by the

Additional Commissioner, Customs (Preventive), Jamnagar, (hereinafter

referred to as "the adjudicating authority").

2. Facts of the case, in bricf, are that the appcllant was appointed as

Shipping Agent by the owner of the vcssel to discharge customs clearance

formalities for vessel MT PHARMONY (lMO No.9207845) (hereinafter

referred to as "the said vessel"). The said vessel arrived at Alang Anchoragc

for breaking purpose on 14.11.2021 from Paradip Port (India) and the

boarding of the said vessel was carried out on 16.ll.202l. The Master of

the said vessel provided the dctails of the quantity of the bunker &

provision / stores consumed during last voyage from Paradip Port to Alang

(Bhavnagar). On the basis of these details, the Shipping Agent fiied the

Manual Bill of Entry No. 6318102-A on 29.11.2021 and self-assessed the

Value of Bunker & Provision / Store and Customs duty payable thereon in

the said Bill of trntry. The said bill of entry was provisionally assessed and

the provisionaliy assessed duty was paid vide Chaltan No. Misc-

SBY 139 l2O2l-22 dated 08.12.2021.

2.1 The Department took a view that duty has been short-paid by the

shipping agent amounting to Rs. 12,62,979 l- and thereafter issued Show

Cause Notice Dated 01.1 1.2023 raising a demand of the Differ"r,t^l 
i - _ . .

Customs Duty of Rs.12,62,979/- on Marine Gas Oil levied under provisions .' .

of Section 12 and recovery of duties short-paid under Section 28 of ihq ':' 
.

Customs Act, 1962 along with interest charged under Section 28AA of.t[e'. | "'."' , .

Customs Act, 1962. Further the SCN also proposed to impose nenal.ty^-' - - 
"'under Section 117 of the Customs Act, 1962 for contravention of th}

provisions of Section 12 of the Customs Acl, 1962-
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.Th Order dated Ol .O3.2024 of the learned Additional

CO sioner by which he has conlirmed the duty on the fuel oil,

lu ricating oil etc. consumed during the voyage of the vessel from

last Indian port to Port of Alang is bad in law and cannot be

tained in law.

th

S

.Cu toms at Alang port has no jurisdibtion to demand the duty on

th

Le ed Additional Commissioner, cleaily erred in not

ap reciating that he lacked jurisdiction to demand the said duty

on the goods which were never imported at the port of Alang'

submitted that goods which are consumed by a foreign going

ves during its voyage between two Indian ports is excluded from

the levy of customs duty as per section 87 of the customs act.

ed additional commissioner crred in holding that the vessel

sailed from Paradip port in ballast did not carry goods or

enger and hence the same cannot be treated as foreign going

el. He erred in not appreciating that definition of goods include

el and hence exclusion provided under section 87 would apply

e said vessel which was imported for breaking purpose.

out prejudice to the aforesaid, the adjudicating authority erred

1n

Po

emanding duty at Aiang Port without having verified at Paradip

oil,

Customs as to paJrment of Customs duty on the good viz. fuel

lubricating oil etc. before demanding Customs duty at Alang

. This is particularly important because, in terms of instructionpo

lett r dated 8.12.2OO9 which requires customs at Alang to first

co from master of the vessel, the filling of bill of entry at last

In port of coastal consumption of ship stores, fuel oil etc.

In ew of above submission, the amount of duty deposited at the

of provisional assessment of the said Bill of Entry at the time

whi

pas

ves

ves

to

.Wi

tim

of

Th

so

.Th

port of vessel is also not tenable and liable to be refunded.

appellant reserves his right to claim the said amount of duty

eposited which was legally not payable, however was made to

p to speed up the process of import ofvessel.

appellant finally submitted that the impugned Order-In-

Ori nal No-26/Additional Commissioner 12023-24 dated

o1. 3.2024 may kindly be set aside with consequential relief.

S Rahul Gajera and Ms Anshu Gupta, Advocate, appeared for4

hearing in virtual mode onO 04.02.2026. They reiterated the

\-.

said goods which was not imported at the port of Alang.
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submissions made at the time

submission submitted that:

M/s Demo Shipping Services

of filing appeal. They vide written

D At the outset, it is submitted that the subject goods were only
provisionally assessed and the alleged differential duty on Marine

Gas Oil (MGO/HSD) has been sought to be demanded by invoking

Section 12 read, with Section 28 of the Customs Act, 1962, along

with interest under Section 28AA thereof. In such circumstances,

the demand of duty and initiation of recovery proceedings w.ithout

frnalization of provisional assessment under Section l g of the

Customs Act, L962 is not tenable.

) Accordingly, the Appeliant prays that the impugned order be set

aside, and the matter be remanded to the adjudicating authorit5r for

finalisation of the provisional assessment after hearing appellant in
accordance with law. Appellant in this behalf rely upon the following

decisions:

Supreme Court - ITC Ltd., 2006 (10) TMI 149-Key Ratio

SC says: No SCN under Section 11A (equivalent to Section 28)

can be jssued without completing assessment.

"A procr:eding under Section 1 1A cannot be initiated without

completing the assessment proceedings.

CESTA1'- Roochees Time Pvt. Lrd.,2Ot7 (6) TMI 696-CESTAT

NEW I)ELHI

Tribunal quashed demand because assessment was

provisional and not finalized. -' -' - 
,=

"Since the assessment is provisional and proper dutV.;.

liability has not been quantified. .. proceedings undet 1

The following submissions are being made on merits of the case:

F Issue

Whether customs duty is leviable on bunker fuel and ship stores

consumed during the voyage from a port within India to Alang

Ship Breaking Yard, when the vessel was a foreign-going vessel

and not converted into a coastal run, considering the exemption

provided under Section 87 of the Customs Act, 1962.

F The impugned Order confirming customs duty on fuel oil,

lubricating oil and other ship stores consumed during the voyage

(i)

(ii)

Page 5 of 12
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shi stores consumed on board a foreign-going vessel, and no

024-25 M/s Demo Shipping Services

fro Mumbai/Jafrabadad/Kandla/Paradip to Alang, is without

diction and bad in law. Customs authorities at Alang had no

ority to demand duty on goods which were neither imported

nor assessed at Alang port. The demand is contrary to Section 12

of e Customs Act, 1962, which permits levy of duty only on goods

1m rted at the relevant port.

)Mo er vessel merely towed the dead vessel to Alang. The voyage

undertaken solely for towing a dead vessel for breaking and

not involve any carriage of cargo, passengers, or commercial

coa tal trade. Such towing activity does not alter the essential

acter of the tug, which continued to retain its foreign-going

sta

89

s and was never converted into a coastal run under Section

d anding differential duty under Chapter 27 by trealtng bunkers

CO umed on tug as independent goods. When the classification of

the vessel fal1s under Chapter 89, bunkers consumed during the

are ship stores and cannot be artihcially segregated for

te assessment under Chapter 27. Tt,e towing of a dead

ves el does not give rise to a separate import of bunkers at Alang.

impugned demand is therefore contrary to the scheme of the

Cu toms Tariff and the Customs Act and is liable to be set aside.

Jl-Irl

au

did

of the Customs Act, 1962. Th,e Department has erred in

S

>wi
for

87

hol

ut prejudice, the ship stores consumed onboard a

ign-going vessel, are exempt from customs duty under Section

f the Customs Act. The learned adjudicating authority erred in

ing that the vessel was not foreign-going merely because it

c ed no cargo or passengers. The term "goods" under Section

2(2 ) includes a vessel, and therefore the vessel itself constituted

s. The appellant never sought conversion to coastal run under

th

tion 89, and the Port Clearance Certificatc conclusively certifies

vessel's foreign-going status.

demand was raised without verification from Customs

ority of last port of call regarding pa5rment of duty, if any, on

ship stores prior to departure. The demand, therefore, suffers

fro non-application of mind and is unsustainable.

ly sailing between two Indian ports does not convert a

fo ign-going vessel into a coastal run vessel in absence of

co ion under Section 89. Section 87 grants an exemption to

.t
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statutory provision has been cited to deny such benefit in the

present case.

) The voyage undertaken by the tug was limited to towing a dead

vessel to an Indian port for the sole purpose of breaking. A dead

vessel is non-operational, and incapable of navigation or carriage of

goods or passengers. Such towing is merely a facilitative maritime

movement to enable import for breaking and does not involve ariy

carriage of goods for consideration or commercial exploitation.

Therefore, the said activity does not constitute trading or

commercial activity, nor can it be equated with coasta_l trade under

the Customs Act, 7962. The incidental consumption of bunkers

during towing does not alter the essential character of the voyage.

Reliance on his behalf piaced on following decision Lotus Danship

Pvt. Ltd. v. C.C., Jamnagar (Prev.), 2024 (6) TMI 1015 (CESTAT

Ahmedabad))

Issue recently decided by Jurisdictional CESTAT, Ahmedabad,

Final Order No. 10562/2025 dated 16.07.2025 (Bhavnagar

Shipping Agency), which held that:

(i) ship stores/bunkers consumed during inter-port

movement on a vessel retaining foreign-going status are excluded

from duty under Section 87, and.

(ii) mere filing of a Bill of Entry or movement between two- --_-

Indian ports does not convert the vessel into coastal r,rr, 
"XpfrL.L 

1l

conversion under Section 89. The Tribunal set aside the ;dtt$.. ,.
demand and penalty in materially similar facts. * -i .ii

The aforesaid Final order extract produced below:

7. In uieut of aboue obseruations, I haue come to the anclusion

that the demand of differentktl dufu of Customs amounting to Rs.

96,136/ - b not tenable. The leamed Commissioner erred in

holding that appeltont is liable to pag differential dutg along with

appticable interest since the nature of uoyage is 'coa,stal ntn' from

Cochin to Alang and the learned Commi,ssbner has ignored other

facts and just relied on the appellant's submission of Bill of Entry

and payment of Customs dutg and u.)ronglA canne to the

conclusion that it cea.sed to be in the nature of foreign going

uessel' and can be considered in the nature of 'coastal run'. I a,lso

Page 8 of 12
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le. The relevant paras ofthe decision is as under:
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024-25 M/s Demo Shipping Setvices

Ament of Customs dutg. Therefore, penaltA imposed on the

llant under Section 114A of the Customs Act, 1962 b not

tainabte and i,s liable to be set-aside and the appeal is liable to

allou.rcd.

Consequentlg, the appeal is allowed. The demand of

erential Customs duty amounting to Rs. 96,136/- alorLg with

terest is set-aside. Penaltg of Rs. 96, 136/ -imposed under

ctton 114A of the Customs Act, 1962 rs also set-aside.

e carefully gone through the appeal memorandum as well as

the case, submissions advanced by the appellant during

earing as well as the documents and evidences available on

re going into the merits of the case, it is observed that the

of Entry was provisionally assessed. In order to ascertain the

the subject Bill of Entry a report was called from the Customs

havnagar along with copy of the subject Bill of Entry. On bare

the subject Bill of Entry submitted, I find that the Bill of Entry

en finalized and is still Provisional.

persona-l

record.

subject B

status of

Division,

has not b

observed that the Bill of Entry was provisionally assessed,

t to be finalized. Now the issue before me is whether issuance

use notice demanding differential duty and confirmation of the

e alo with interest and imposition of penalty under Section 117 of

ms Act, 1962, in the facts and circumstances of the case, is legalS

prop or otherwise.

In s regard I rely upon the decision in the case of M/s. Roochees

Ltd. & Others Versus. C.C.E. Jaipur-l l2Ol7 (6) TMI 696

EW DELHII wherein the Hon'ble Tribunal, Delhi relying upon

ment of Hon'ble Supreme Court in the case of Commissioner of

e and Customs, Mumbai Vs. ITC Ltd.- [2006 (203) E.L.T. 532

held that since the assessment is provisional and the proper

ty has not been quantified/ascertained as per the provisions of

of the Customs Act, 1962, there is no question of short levy or

of duty. Thus proceedings initiated under Section 28, is not

le. The Hontle Tribunal, Delhi held that the proceedings

nder Section 28 ibid before finalization of the assessment is not

that there seems to be no intention of the appellant to euade

CESTAT
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" 5. Heard both sid.es and perused the records

M/s Demo Shipping Seryices

6. The short question inuolued in thi,s appeal for consid"eratbn bg the

Tribunal is, cs to uhether, before finalization of Bill of Enfu, ulhbh was

prouisionally assessed under Section 18 ibid, can the Department proceed

against the importer to confirm the differential dutg demand and for
imposition of penaltg.

7. We find from the endorsement in the Bill of Entrg that the same was

prouisionallg assessed as per the order dated 21.12.2006. It has also been

accepted in the show cause notice as uell o.s in the impugned order that the

goods uere assessed prouisionally on execution of Suretg Bond and on

paAment of Customs Dutg on the proubionallg a-ssessed ualue of the

imported goods. The authoities belout haue not confirmed the fact that after

finalization of the Bill of Enfu, the demands were conftrm.ed against the

appellant. Thus, in absence of any documentary euidence to shou.t

finalizatinn of Bill of Entrg, it has to be construed that the same i.s still

p r o u b io nal, aw aiting finaliz atio n.

B. Section 28 of the Act contemplates i.ssuance of show cause notice for
recouery of duties u.thich were not leuied or snort leuied. For issuance of

shotu cause notice under such statutory proui.sion, the dutg liability is

required to be ascertained bg the proper officer. In the present ca,se, since

the assessment is prouisional and the proper dufu liabilifu ha.s not been

quantifred ascertained a.s per the proui.sions of Section 18 ibid there is no

question of short leug or non-leug of dutg. Thus proceedings initiated znder;1,r' 
i;..-.

Section 28, whbh culminated- in the impugned ord.er dated. 17.12.2013 rh -'--* .i
rr\<l '

our opinion will not sustainable and will not stand for judiciat scntting, *:,i.a$,l 
,

this context, the Hon'ble Supreme Court in the case of ITC Ltd. 6upri1 ,ned 
- lJ: 

. 
/

that proceedings under Section 11 A of the Central Excise Act, 194(t:,; ,'; ).-.,
(paimateria utith Section 28 bid) cannot be initiated uithout completing the

assessment proceedings. The releuant paragraph in the said iudgment is

extracted herein belout: -

"17. Section 11A of the Act prouides for a penal proubion Before, a

penaltg can be leuied, the procedures laid doun therein must be complied

u-.tith. For construction of a penal proui.sion, i! i.s trite' the golden rule of

literol interpretation should be applied' The difficultg which may be faced
by the Reuenue is of no consequence. The pounr under Sectbn 11A of the

Act can be inuoked onlg uhen a dutg has not been leuied or paid or has

been short-leuied or short-paid. Such a proceeding can be initiated within

sk months from the releuant date uLhich in terms of sub-sectton (S)(l)(b) of
Section 11A of the Act (ulhich i.s applicable in the instant case) in a case

A

Page 10 of 12
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where d tg of excbe b prouisionally assessed under the Act or the Rules

made

assess

therefo

reunder, the date of adjustment of dutg after the Jinal
t thereof. A proceedtng under Section 11A of the Act canno4

be initiated without completing the assessment proceedings."

9. Since present proceedings were initiated under Section 28 ibid before

of the assessment. the same Ls not maintainable at thisfinalizatio

juncture.

measures

10. In uie

According

the appe ,s

Howeuer, the Department is ot libertg to take appropiate

after finalization of the Bill of Entry in question.

of the aboue, we do not find any meits in the Impugned order.

after setting aside the same, we ollou-t the appeals in fouour of

trntry

decision

5.4

f Custo
>)

Others V rsus. C.C.E. Jaipur-l l2ol7 (61 TMI 696 CESTAT NEw DELHII

and the j ement of Hon'ble Supreme Court in thc case of Commissioner

of Cen Excise and Customs, Mumbai Vs. ITC Ltd.- [2006 (203) E'L.T.

], I am of the considered view that the present proceeding was532 (S.C.

initiated nder Section 28 ibid bcfore finalization of the assessment and

the same s not maintainable

5.3 In

T. 1

e present case it is observed from the endorsement in the Bill of

the same was provisionally assessed. Thus, following the

Hon'ble Tribunal in the case of M/s. Roochees Time hrt' Ltd. &

r, the Hon'ble Tribunal, Kolkata in the case of Commissioner

(Port), Kolkata Versus Narsingh Ispat Limited [2O2O (37 3l

(Tri. - Kolkata)l has held that it is well-established legal

ciple that an assessment which is provisional is provisional for all

OSCS

6. In ew of the above, the impugned order is set aside and the appeal

. The adjudicating authority is directed to take appropriateis

measure

+*):|,?.-

R istered A.D.
F.No. 5/49-46l

/ATTESTED

grri!rut PER INTE N DE N I
*qt gu(gdra), ereq<rera.

USIOMS (APPEAIS}, AHiTEDABAD.

Commissioner (Appeals),

Customs, Ahmedabad
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snl.,rvz+-\-g15 Dated:26.O2.2026

a {3ri

after finalization of the subject Bill of Entry.



S/49-4 6/Cu s/l m n/ 20 24- 2 5

To

M/s Demo Shipping Services

(1) M/s Demo Shipping Services,
302, D&I Excelus, Opp. Home School,
Waghawadi Road, Bhavnagar-3 64002,

(2) Shri Rahul Gajera, Advocate,
1004 D & C Dynasty, C G Road,
Opp. S P Stadium, Navrangpura
Ahmedabad- 380 009

Copy to;

-Jz 
The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs(prev), Jamnagar
3. The Additional Commissioner of Customs, Customs (prev), Jamnagar.
4. Guard File.

i
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