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M/s Demo Shipping Services

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Frafafea awafRa ame=rorder relating to :

3

W & =0 HTaTfad $rs 7.

(a)

any goods imported on baggage.

4

IR H TITd B g [Hu! aTg- | A1e1 797 dfhT HIRd | 39 Tded R-IF W®
JAR A T AT T I 0T R U IR W11 & o1 3ruférd Are IaR 7 o[ W)
1 Y Tded RITH U IdR T {TS &1 AT A 3rafdra Are F o 8l

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(TN

Sfforam, 1962 & taTg X aYT IS e a=1¢ 77¢ FHuwl & dd Yoo
IRt ot g,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

HEUT 3Tde UF WId (adTad! A fafAfep Wey § Wigd ST gl s
3=TTd IS wiig Bl Sref} 3k 39 & 1y FFufafed srera gau sk afse

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

BIC B Tae, 1870 & A 9.6 g1 1 & = Fuffya feu 7w R 59 smexr
B! 4 ufaat, forge! ve ufa & vay R 9t =raray e fewe e g aifse.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

g GEATagl & SfeTal WY He TG 1 4 Wi, afe g1

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

YARI&T & forg 3mde &t 4 wfaal

(c)

4 copies of the Application for Revision.

&I 3G GIOR B & (018 AIATeD ATUFaH, 1962 (U7 A=) H
Fuffta PR ot o= e, B s, e ofik fafay #el & =i & aref= amar @
H ¥, 200/-(FYT & F AT ¥.1000/-(F UL TH @R A7H ), St ot Araen 81, @
T R Y & ywniires gar &6 @1 g1 ufadi. afe e, A7 Tar =,
T 7T 8 B T 3R EUC T ARG U1 IHY $H 1 ol 0 B & FUH
¥.200/- 3R TfE U @@ A 34f® g1 @ B9 & ¥4 F $.1000/-

F o
pal

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two >
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the e O
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less, - 0+ °

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

e &, 2 & AU Grad ATHE) & Jaral 31 A1 & S | g Plg adfed 59
TSR A ATEd BT 81 ot & e w1962 P URT129T (1) S
e w3 § Frarres, Pty I Yoo AR Har 7 e sftrevor &
Tae Prufaf@d ud w erdla o3 9ed 8

In respect of cases other than these mentioned under item 2 above, any person aggﬁeved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

W,WW FAGTHY | Customs, Excise & Service Tax Appellate
3rdiferg aifereor, ufyH 1511 Tribunal, West Zonal Bench
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—

TR Hiore, Igart Yad, Ade 2nd Floor, Bahumali Bhavan,
ﬁwga, 3YRAT, AeHGEIG- Nr.Girdhar Nagar Bridge, Asarwa,
380016 Ahmedabad-380 016

5. | iwrrem SR, 1962 T URT 129 T (6) & 3, Hffam, 1962 B

YR 129 T (1) & e ardie & wry Fraferfaa geo doa g1 =mfee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Agt, 1962 shall be accompanied by a fee of -
@) ardter & wrafRra ATa 7 Tl bR ATHTIew TP R gIRT =T 74T e 31X
TSl TYUT TGN 7T 48 $ YO H UTd a1 ¥UT 91 IHA HH 8 df U gollR BUL.
(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;
@) | e & g graa § wgi et AArges fUesRY gRT AR T4 Yo 3R
TS qYT T4 $8 B 7B Y Ul 919 0T ¥ U g1 afee vud uer
arE ¥ S 7 8 dl; Uid g9R ¥U¢
(b) | where the ﬂmount of duty and interest demanded and penalty levied by any officer of

| Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding flﬂy lakh rupees, five thousand rupees ;
@ mﬁﬂwﬁamﬁﬁmﬁi@ﬁmaﬂmﬁmmwwaﬁv
STl YT AT 741 $8 3 IGH U9 a1 =0T & 3T g1 dl; o R 3.
where the qmount of duty and interest demanded and penalty levied by any officer of

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand
rupees

(9) | 59 ST & favs MR & FrH, /il 1T Yewb & 10% 311 B U, Se] Yeob Ul
Yoo U4 &8 faare B §, a1 8 & 10% 9@ HA I, Wl P 4 farg A &, Jrdier v
ST |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is

in disputc '

6. T DT URT 129 (T) & =T Ut WITUHRUT & THE GRR TS
aﬂéﬂtﬁ' (@) AP AT P forg a1 Tafaal & gur= & forg ar fasdt s
fore @ ardie : - eryar
qg;mﬁaqnammaﬁﬂasﬁqammﬂsmwﬂmﬁaﬂ
g T1fey

"' betipn 129 (a) of the said Act, every application made before the Appellate

appeal for grant of stay or for rectification of mistake or for any other purpose; or

o
= Mcstc ration of an appeal or an application shall be accompanied by a fee of five
undred rupees.
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ORDER-IN-APPEAL

M/s Demo Shipping Services, 302, D&I Excelus, Opp. Home School,
Waghawadi Road, Bhavnagar-364002 (hereinafter referred to as the
‘appellant’) filed the present appeal in terms of Section 128 of the Customs
Act, 1962 against Order in Original No. 26/Addl Commr/2023-24 dated
01.03.2024 (hereinafter referred to as “the impugned order”) passed by the
Additional Commissioner, Customs (Preventive), Jamnagar, (hereinafter
referred to as “the adjudicating authority”).

2: Facts of the case, in brief, are that the appellant was appointed as
Shipping Agent by the owner of the vessel to discharge customs clearance
formalities for vessel MT PHARMONY (IMO No0.9207845) (hereinafter
referred to as "the said vessel"). The said vessel arrived at Alang Anchorage
for breaking purpose on 14.11.2021 from Paradip Port (India) and the
boarding of the said vessel was carried out on 16.11.2021. The Master of
the said vessel provided the details of the quantity of the bunker &
provision / stores consumed during last voyage from Paradip Port to Alang
(Bhavnagar). On the basis of these details, the Shipping Agent filed the
Manual Bill of Entry No. 6318102-A on 29.11.2021 and self-assessed the
Value of Bunker & Provision / Store and Customs duty payable thereon in
the said Bill of Entry. The said bill of entry was provisionally assessed and
the provisionally assessed duty was paid vide Challan No. Misc-
SBY/39/2021-22 dated 08.12.2021.

21 The Department took a view that duty has been short-paid by the
shipping agent amounting to Rs. 12,62,979/- and thereafter issued Show
Cause Notice Dated 01.11.2023 raising a demand of the leferennal,,_
Customs Duty of Rs.12,62,979/- on Marine Gas Oil levied under provisions -

of Section 12 and recovery of duties short-paid under Section 28 of th&

Customs Act, 1962 along with interest charged under Section 28AA of the~ i f

Customs Act, 1962. Further the SCN also proposed to impose penalw
under Section 117 of the Customs Act, 1962 for contravention of the

provisions of Section 12 of the Customs Act, 1962.

2.2 The Adjudicating authority, vide the impugned order, has confirmed
the aforementioned duty demand along with interest and also imposed

penalty of Rs 1,25,000/- under Section 117 of the Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has filed the

present appeal and mainly contended that;
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e The Order dated 01.03.2024 of the learned Additional

commissioner by which he has confirmed the duty on the fuel oil,
Iu |ricating oil etc. consumed during the voyage of the vessel from
the last Indian port to Port of Alang is bad in law and cannot be
sustained in law.

e Customs at Alang port has no jurisdiction to demand the duty on
the said goods which was not imported at the port of Alang.
Learned Additional Commissioner, clearly erred in not
appreciating that he lacked jurisdiction to demand the said duty
on/the goods which were never imported at the port of Alang.

e It is submitted that goods which are consumed by a foreign going
vessel during its voyage between two Indian ports is excluded from
the |levy of customs duty as per section 87 of the customs act.
Learned additional commissioner erred in holding that the vessel

which sailed from Paradip port in ballast did not carry goods or

passenger and hence the same cannot be treated as foreign going
vessel. He erred in not appreciating that definition of goods include
vessel and hence exclusion provided under section 87 would apply
to the said vessel which was imported for breaking purpose.
e Without prejudice to the aforesaid, the adjudicating authority erred
in demanding duty at Alang Port without having verified at Paradip
Port Customs as to payment of Customs duty on the good viz. fuel
oil, [lubricating oil etc. before demanding Customs duty at Alang
port. This is particularly important because, in terms of instruction
letter dated 8.12.2009 which requires customs at Alang to first
confirm from master of the vessel, the filling of bill of entry at last
Indian port of coastal consumption of ship stores, fuel oil etc.
In view of above submission, the amount of duty deposited at the

time of provisional assessment of the said Bill of Entry at the time

of import of vessel is also not tenable and liable to be refunded.
The appellant reserves his right to claim the said amount of duty
so deposited which was legally not payable, however was made to
pay to speed up the process of import of vessel.

e The appellant finally submitted that the impugned Order-In-
Original No-26/Additional Commissioner/2023-24 dated
01.03.2024 may kindly be set aside with consequential relief.

4. Shri Rahul Gajera and Ms Anshu Gupta, Advocate, appeared for
personal hearing in virtual mode on 04.02.2026. They reiterated the
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submissions made at the time of filing appeal. They vide written

submission submitted that:

» At the outset, it is submitted that the subject goods were only
provisionally assessed and the alleged differential duty on Marine
Gas Oil (MGO/HSD) has been sought to be demanded by invoking
Section 12 read with Section 28 of the Customs Act, 1962, along
with interest under Section 28AA thereof. In such circumstances,
the demand of duty and initiation of recovery proceedings without
finalization of provisional assessment under Section 18 of the

Customs Act, 1962 is not tenable.

» Accordingly, the Appellant prays that the impugned order be set
aside, and the matter be remanded to the adjudicating authority for
finalisation of the provisional assessment after hearing appellant in
accordance with law. Appellant in this behalf rely upon the following
decisions:

() Supreme Court - ITC Ltd., 2006 (10) TMI 149-Key Ratio
SC says: No SCN under Section 11A (equivalent to Section 28)
can be issued without completing assessment.
“A proceeding under Section 11A cannot be initiated without
completing the assessment proceedings.
(if) CESTAT - Roochees Time Pvt. Ltd., 2017 (6) TMI 696-CESTAT
NEW DELHI
Tribunal quashed demand because assessment was
provisional and not finalized. AW D \
“Since the assessment is provisional and proper . duty s,
liability has not been quantified... proceedings undei'.‘q

Section 28 are not sustainable. AA

The following submissions are being made on merits of the case:

» Issue

Whether customs duty is leviable on bunker fuel and ship stores
consumed during the voyage from a port within India to Alang
Ship Breaking Yard, when the vessel was a foreign-going vessel
and not converted into a coastal run, considering the exemption

provided under Section 87 of the Customs Act, 1962.

» The impugned Order confirming customs duty on fuel oil,

lubricating oil and other ship stores consumed during the voyage
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Page 7 of 12

from Mumbai/Jafrabadad/Kandla/Paradip to Alang, is without
jurisdiction and bad in law. Customs authorities at Alang had no
authority to demand duty on goods which were neither imported
nor |assessed at Alang port. The demand is contrary to Section 12
of the Customs Act, 1962, which permits levy of duty only on goods
imported at the relevant port.

Mother vessel merely towed the dead vessel to Alang. The voyage
was| undertaken solely for towing a dead vessel for breaking and
did \not involve any carriage of cargo, passengers, or commercial
coastal trade. Such towing activity does not alter the essential
character of the tug, which continued to retain its foreign-going
status and was never converted into a coastal run under Section
89 |of the Customs Act, 1962. The Department has erred in
de:Landing differential duty under Chapter 27 by treating bunkers

consumed on tug as independent goods. When the classification of
the|vessel falls under Chapter 89, bunkers consumed during the
voyage are ship stores and cannot be artificially segregated for
separate assessment under Chapter 27. The towing of a dead
vessel does not give rise to a separate import of bunkers at Alang.
The impugned demand is therefore contrary to the scheme of the
Cuétoms Tariff and the Customs Act and is liable to be set aside.
Without prejudice, the ship stores consumed onboard a
foreign-going vessel, are exempt from customs duty under Section
87 of the Customs Act. The learned adjudicating authority erred in
holding that the vessel was not foreign-going merely because it
carried no cargo or passengers. The term “goods” under Section
2(2R) includes a vessel, and therefore the vessel itself constituted
goads. The appellant never sought conversion to coastal run under
Section 89, and the Port Clearance Certificate conclusively certifies
the vessel’s foreign-going status.

The demand was raised without verification from Customs
authority of last port of call regarding payment of duty, if any, on
thel ship stores prior to departure. The demand, therefore, suffers
from non-application of mind and is unsustainable.

Merely sailing between two Indian ports does not convert a
foreign-going vessel into a coastal run vessel in absence of
conversion under Section 89. Section 87 grants an exemption to

ship stores consumed on board a foreign-going vessel, and no
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statutory provision has been cited to deny such benefit in the
present case.

The voyage undertaken by the tug was limited to towing a dead
vessel to an Indian port for the sole purpose of breaking. A dead
vessel is non-operational, and incapable of navigation or carriage of
goods or passengers. Such towing is merely a facilitative maritime
movement to enable import for breaking and does not involve any
carriage of goods for consideration or commercial exploitation.
Therefore, the said activity does not constitute trading or
commercial activity, nor can it be equated with coastal trade under
the Customs Act, 1962. The incidental consumption of bunkers
during towing does not alter the essential character of the voyage.
Reliance on his behalf placed on following decision Lotus Danship
Pvt. Ltd. v. C.C., Jamnagar (Prev.), 2024 (6) TMI 1015 (CESTAT
Ahmedabad)).

Issue recently decided by Jurisdictional CESTAT, Ahmedabad,
Final Order No. 10562/2025 dated 16.07.2025 (Bhavnagar
Shipping Agency), which held that:

(i) ship stores/bunkers consumed during inter-port
movement on a vessel retaining foreign-going status are excluded

from duty under Section 87, and

(i) mere filing of a Bill of Entry or movement between two

Rt

Indian ports does not convert the vessel into coastal run absgeft

conversion under Section 89. The Tribunal set aside the duty

e
demand and penalty in materially similar facts. "f‘

The aforesaid Final order extract produced below:

7. In view of above observations, I have come to the conclusion
that the demand of differential duty of Customs amounting to Rs.
96,136/- is not tenable. The learned Commissioner erred in
holding that appellant is liable to pay differential duty along with
applicable interest since the nature of voyage is ‘coastal run’ from
Cochin to Alang and the learned Commissioner has ignored other
facts and just relied on the appellant’s submission of Bill of Entry
and payment of Customs duty and wrongly came to the
conclusion that it ceased to be in the nature of foreign going

vessel’ and can be considered in the nature of ‘coastal run’. I also

M/s Demo Shipping Services
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T
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find that there seems to be no intention of the appellant to evade

pgyment of Customs duty. Therefore, penalty imposed on the

appellant under Section 114A of the Customs Act, 1962 is not
sustainable and is liable to be set-aside and the appeal is liable to

be allowed.

8, Consequently, the appeal is allowed. The demand of
differential Customs duty amounting to Rs. 96,136/- along with
interest is set-aside. Penalty of Rs. 96,136/-imposed under

Section 114A of the Customs Act, 1962 is also set-aside.

5 I have carefully gone through the appeal memorandum as well as
records of the case, submissions advanced by the appellant during

personal hearing as well as the documents and evidences available on

record.

5.1 Befpre going into the merits of the case, it is observed that the
subject Bill of Entry was provisionally assessed. In order to ascertain the
status of the subject Bill of Entry a report was called from the Customs
Division, Bhavnagar along with copy of the subject Bill of Entry. On bare
perusal of the subject Bill of Entry submitted, I find that the Bill of Entry

has not been finalized and is still Provisional.

5.2 It is observed that the Bill of Entry was provisionally assessed,
which is yet to be finalized. Now the issue before me is whether issuance
of show gause notice demanding differential duty and confirmation of the
ng with interest and imposition of penalty under Section 117 of
ms Act, 1962, in the facts and circumstances of the case, is legal

er or otherwise.

4 this regard I rely upon the decision in the case of M/s. Roochees
Time Pvt. Ltd. & Others Versus. C.C.E. Jaipur-l [2017 (6) TMI 696
CESTAT NEW DELHI] wherein the Hon’ble Tribunal, Delhi relying upon
the judgement of Hon'ble Supreme Court in the case of Commissioner of
Central Excise and Customs, Mumbai Vs. ITC Ltd.- [2006 (203) E.L.T. 532
(S.C.)] has held that since the assessment is provisional and the proper
duty liability has not been quantified /ascertained as per the provisions of
Section 18 of the Customs Act, 1962, there is no question of short levy or
non-levy |of duty. Thus proceedings initiated under Section 28, is not
sustainable. The Hon’ble Tribunal, Delhi held that the proceedings
initiated inder Section 28 ibid before finalization of the assessment is not
maintainable. The relevant paras of the decision is as under:
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e

“5. Heard both sides and perused the records

6. The short question involved in this appeal for consideration by the
Tribunal is, as to whether, before finalization of Bill of Entry, which was
provisionally assessed under Section 18 ibid, can the Department proceed
against the importer to confirm the differential duty demand and for

imposition of penalty.

7. We find from the endorsement in the Bill of Entry that the same was
provisionally assessed as per the order dated 21.12.2006. It has also been
accepted in the show cause notice as well as in the impugned order that the
goods were assessed provisionally on execution of Surety Bond and on
payment of Customs Duty on the provisionally assessed value of the
imported goods. The authorities below have not confirmed the fact that after
finalization of the Bill of Entry, the demands were confirmed against the
appellant. Thus, in absence of any documentary evidence to show
[finalization of Bill of Entry, it has to be construed that the same is still

provisional, awaiting finalization.

8. Section 28 of the Act contemplates issuance of show cause notice for
recovery of duties which were not levied or snort levied. For issuance of
show cause notice under such statutory provision, the duty lability is
required to be ascertained by the proper officer. In the present case, since
the assessment is provisional and the proper duty liability has not been

quantified ascertained as per the provisions of Section 18 ibid there is no

question of short levy or non-levy of duty. Thus proceedings initiated under -
Section 28, which culminated in the impugned order dated 17.12.2013in~

our opinion will not sustainable and will not stand for judicial scrutiny, in. 7,.

this context, the Hon’ble Supreme Court in the case of ITC Ltd. (supra) held

that proceedings under Section 11 A of the Central Excise Act, 1944

(parimateria with Section 28 bid) cannot be initiated without completing the
assessment proceedings. The relevant paragraph in the said judgment is

extracted herein below: -

“17. Section 11A of the Act provides for a penal provision Before, a
penalty can be levied, the procedures laid down therein must be complied
with. For construction of a penal provision, it is trite, the golden rule of
literal interpretation should be applied. The difficulty which may be faced
by the Revenue is of no consequence. The power under Section 11A of the
Act can be invoked only when a duty has not been levied or paid or has
been short-levied or short-paid. Such a proceeding can be initiated within
six months from the relevant date which in terms of sub-section (3)(1)(b) of
Section 11A of the Act (which is applicable in the instant case] in a case

Page 10 of 12
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ity of excise is provisionally assessed under the Act or the Rules

made thereunder, the date of adjustment of duty after the final
assessment thereof. A proceeding under Section 11A of the Act cannot,

therefore

9. Since th

finalizatio

juncture.

measures

be initiated without completing the assessment proceedings.”

e present proceedings were initiated under Section 28 ibid before
n of the assessment. the same is not maintainable at this
However, the Department is at liberty to take appropriate

after finalization of the Bill of Entry in question.

10. In view of the above, we do not find any merits in the Impugned order.

Accordingly, after setting aside the same, we allow the appeals in favour of

the appellants.”

5.3 Intl
Entry tha

decision o

Others Ve
and the ju

of Central
532 (S.C))
initiated 1

the same

he present case it is observed from the endorsement in the Bill of
t the same was provisionally assessed. Thus, following the
f Hon’ble Tribunal in the case of M/s. Roochees Time Pvt. Ltd. &
rsus. C.C.E. Jaipur-1 [2017 (6) TMI 696 CESTAT NEW DELHI]
idgement of Hon'ble Supreme Court in the case of Commissioner
Excise and Customs, Mumbai Vs. ITC Ltd.- [2006 (203) E.L.T.
], I am of the considered view that the present proceeding was
inder Section 28 ibid before finalization of the assessment and

is not maintainable.

ther, the Hon’ble Tribunal, Kolkata in the case of Commissioner
ns (Port), Kolkata Versus Narsingh Ispat Limited [2020 (373)
8 (Tri. — Kolkata)] has held that it is well-established legal

that an assessment which is provisional is provisional for all

In view of the above, the impugned order is set aside and the appeal

. The adjudicating authority is directed to take appropriate

-

Commissioner (Appeals),
Customs, Ahmedabad

is allowe

measures after finalization of the subject Bill of Entry.

J/ATTESTED
4
e /SUPERINTENDENT

e (arfe) | seraae,
CUSTOMS (APPEALS), AHMEDABAD.,

Post A.D.
S/IMN/24-25
~g895

By Registered

F.No. S/49-46/CU Dated:26.02.2026
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To

(1) M/s Demo Shipping Services,
302, D&I Excelus, Opp. Home School, R D
Waghawadi Road, Bhavnagar-364002, o amlng

(2) Shri Rahul Gajera, Advocate, [ &
1004 D & C Dynasty, C G Road, \©
Opp. S P Stadium, Navrangpura <
Ahmedabad- 380 009 N

Copy to:
I The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs(Prev), Jamnagar

3. The Additional Commissioner of Customs, Customs (Prev), Jamnagar.
4. Guard File.
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