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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

ﬁﬁmmfomer relating to :

(@) | =TRTaIfas ST .
(a) arfy goods imported on baggage.
(@) | HRAHHTaP e g P HIaTgTHAG AT b THR AN ST TR T IR SN TG HTAATS |~
any goods loaded in a conveyance for importation into India, but which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.
@M | HETgesrUas, 1962 FHWAX FURSTHH S HEATGE AR bdsacharauTBISGIaT .
(c) Pa;r“rient of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
(F | PIEBICEE, 1870BHCH. 6 IIYH 1 PAHUAIUI AP T TARTHIHSIHT 4
) Rt R o R £ 3 R
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
(@ | WG AATaRTYHAHTORIS! 4 ufadr afeg! r
) — = :
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any e b
(M) | gAteordfagamdea! 4 wfaai
(c) | 4 copies of the Application for Revision.
) g &I AG IR AP [T THTY e TUTTTH, 1962 (TUTHAINTA)
I, Wi, qus, TR fafasmegidsidd ardamangds. 200/
(FUGERITATA) TS, 1000/-(FIUBEARATH
), St ATETE ), ARy TSy ST R 6 Brgrufai.
i Y[eh, ARTRIATETS, e AT S B IRTRT 200/-
[%.1000/-
(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees the fee is Rs.1000/-.
4,

%ammmmmmmmmmmwm

| ATRTeRATUTOH 1962 BIURT 129 T (1) HerefAwiRit. . -3

HRYes, e dayepRAaesfiasfRemrsarafaff@amwerdfiaewsds

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

mﬂmm&lﬁ Customs, Excise & Service Tax Appellate
0] q@'cﬁg}aﬁq—cﬁg Tribunal, West Zonal Bench
o, sgATead, e MRURTTRYd, 3R | 2nd Floor, Bahumali Bhavan,
a1, 3{EHCIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
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[ Ahmedabad-380 016
5. | ATYEmATUTGH, 1962 BIURT 129 T (6) S, Wamgresariufan, 1962 BIURT 129
T ) Faderfrararufaffloyesaausantie-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
(F | e AT S T R AT e B U SR GRTH T AT e H R ATSTAUTER AN TGS PR
) | SHIEERERE IS A S HE TP EAReUT.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of §
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

e - = . o pm— : p —

) | pHUAETEEITRS T rdTaarE RSl e WRe Uy

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

@M | srfteRR AR S T R T h A U g RTA AT [eH 3R ATH AU TR AT TATG S H 1R
FHIATHATEE UGS d], GHEWRI .
where the amount of duty and interest demanded and penalty levied by any officer of

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(U) | SHIAMNBIATGHUPRUIGEHA, AL cdd 103
HETHRAR, g Yeh T ehldc SadGhe, dGed 10%
IETHR, TRibaccsiaaraie, SrfeR@rsgT |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

SeafufaaaluRT 129 (T) %mﬁmammmwmmm (P)
wreTd garafigie RgURAG frgafEH RIS fergfaTg - 3yar
\@ mummmmmmmwhm

o2
{& nder section 129 (a) of the said Act, every application made before the Appellate

*Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. Honey Ship Breaking Pvt. Ltd., Plot No 103, Sosiya Ship Breaking
Yard, Sosiya, P.O. Manar, Dist Bhavnagar (hereinafter referred to as “the
appellant”) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962 against the FAO No 1091/SBY/2024-25 dated
29.08.2024 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Customs Division, Bhavnagar (hereinafter referred

to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that the appellant had imported
vessel MV CEBU for breaking up and filed Bill of Entry No. SBY/136/2014-
15, dated 13.08.2014 under Section 46 of the Customs Act, 1962. The Bill
of Entry was provisionally assessed for want of original document and test
result. Vessels coming for breaking up are being classified under CTH 8908.
The appellant has classified the vessel in CTH 8908. However, the Fuel and
Oil contained inside/ outside the Engine Room Tanks have been classified
under Chapter Heads of Chapter 27 and they have paid customs duty

accordingly. s,

- ~3]
TS

2.1 The dispute regarding classification of Fuel and Oil lying in Bfmker., "

Tanks inside/outside Engine Room i.e. whether under CTH 2710 or un;der i 2

CTH 8908 along with vessels for breaking up has been resolved by Hltifx‘blle___
Supreme Court in its Order dated 05.04.2023 passed in Civil AppeaI\N‘df;ﬁ;','f -
5318-5342/2009. Hon’ble Supreme Court has upheld. the common Order

No. A/11792-11851/2022 dated 17.10.2022/01.12.2022 passed by
CESTAT and also validated the views expressed by the CESTAT therein.

2.2 The adjudicating authority vide impugned order held that fuel & oil
contained in Bunker Tanks inside outside Engine Room are liable to be
classified under CTH 8908 along with the vessel, as covered under para 2(b)
of circular no. 37/96-Cus. Dated 03.07.1996. The remaining fuel and oil i.e.
fuel and oil not contained in Bunker Tanks or Engine Room Tanks are liable

to be under its respective heading in Chapter 2710.

8 Being aggrieved with the impugned Order, the appellant has filed the
present appeal contending on various grounds as mentioned in the grounds

of appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on
19.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is
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03.09.2024 and the present appeal was filed on 12.12.2024, i.e., after 100
days. In this regard, I have gone through the provision of limitations for filing
an appeal as specified under Section 128(1) of the Customs Act, 1962. The
same is reproduced hereunder:

“SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person
aggrieved by any decision or order passed under this Act by an officer of
customs lower in rank than a [Principal Commissioner of Customs or
Commissioner of Customs| may appeal to the [Commissioner (Appeals)]
[within sixty days] from the date of the communication to him of such

decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of sixty days, allow it to be presented within

a further period of thirty days.]|”

9.1 As per the legal provisions under Section 128 of the Customs Act,
1962, the appeal has to be filed within 60 days from the date of
communication of order. Further, if the Commissioner (Appeals) is satisfied
that the appellant was prevented by sufficient cause from presenting the

ppeal within the aforesaid period of 60 days, he can allow it to be presented

the Hon’ble Apex Court had, while interpreting the Section 35 of the Central

Excise Act, 1944, which is pari materia to Section 128 of the Customs Act,
1962, held that the appeal has to be filed within 60 days, but in terms of the
proviso, further 30 days’ time can be granted by the appellate authority to
entertain the appeal. The proviso to sub-section (1) of Section 35 makes the
" position crystal clear that the appellate authority has no power to allow the

appeal to be presented beyond the period of 30 days. The relevant para is

reproduced below:

«8. The Commissioner of Central Excise (Appeals) as also the
Tribunal being creatures of Statute are vested with Jjurisdiction to
condone the delay beyond the permissible period provided under the
Statute. The period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that the logic of
Section 5 of the Indian Limitation Act, 1963 (in short the ‘Limitation
Act’) can be availed for condonation of delay. The first proviso to
Section 35 makes the position clear that the appeal has to be
preferred within three months from the date of communication to him
of the decision or order. However, if the Commissioner is satisfied

that the appellant was prevented, by sufficient cause from
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presenting the appeal within the aforesaid period of 60 days, he can
allow it to be presented within a further period of 30 days. In other
words, this clearly shows that the appeal has to be filed within 60
days but in terms of the proviso further 30 days time can be granted
by the appellate authority to entertain the appeal. The proviso to
sub-section (1) of Section 35 makes the position crystal clear that
the appellate authority has no power to allow the appeal to be
presented beyond the period of 30 days. The language used makes
the position clear that the legislature intended the appellate
authority to entertain the appeal by condoning delay only upto 30
days after the expiry of 60 days which is the normal period for
preferring appeal. Therefore, there is complete exclusion of Section
5 of the Limitation Act. The Commissioner and the H igh Court were
therefore justified in holding that there was no power to condone the
delay after the expiry of 30 days period.”

8.3 The above view was reiterated by the Hon’ble Supreme Court in
Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani - [2017 (357) E.L.T.
63 (Guj.)] and Hon’ble Tribunal Bangalore in the case of Shri Abdul Gafoor
Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-BANG]

took a similar view while dealing with Section 128 of the Customs Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act,
1962 and in light of the judicial pronouncements by the Hon’ble Supreme
Court, Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the condonable period of 30
days as provided in the statute, and the Commissioner (Appeals) is

empowered to condone any delay beyond 30 days.

1 %0 4
5.5 In light of the above observation, I find that the appeal has be }S\KJ\ /4
L4 , &
after 90 days from the date of receipt of the order. I am not empowere S LI® L~

condone the delay in filing the appeal beyond the period specified in Section
128 of the Customs Act, 1962. Hence, the same is held to be time barred.

6. In view of above, I reject appeal on the grounds of limitation without
going into the merits of the case. ‘L\ ,\7
(AMIT GUPT

ATTESTED COMMISSIONER (APPEXTS)

: CUSTOMS, AHMEDABAD.
RINTENDENT
T T (anhe) | s,
CUSTOUS TARPEALS), AHMEDABAD.
By Registered Post A.D" "'+ =hsah A

F. Nos. §/49-394/CUS/JMN/2024-25 Dated -26.06.2025

1318
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Teo;

1. M/s Honey Ship Breaking Pvt. Ltd.,
Plot No 103, Sosiya Ship Breaking Yard,
Sosiya, P.O. Manar, Dist Bhavnagar,

Copy to: "\C%;\_
v \_
The Chief Commissioner of Customs Gujarat, Customs Ho&s@ o

Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar.
4. Guard File
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