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1 qo qftss qfr & Frfrsq*q &fusSE dAqffie ffi'qrqq6qRlfrrqr qqT B.

This copy is granted free of cost for the private use of the person to whom it is issued.

2 dqT{to erfrrFqq re62 e1 Ertr r2e d d trt Fqr fr{tFrd} } or{la ffifuo *fud'&.
qtrdl& qE-'r{ fr oH qfu gs qrasr € s{qi o} enoo rtqs orrT d d ee qrtsT ol gIfr
ai ilfrs € s qfii & oicq qq-{ qfuq'/sgfi qfr'd lontar drfru1, fr'a d7rflq, grww frum1

{q-{ qr,f, T€ ftd} ol gr-fqrur os}6a nqa o-t voi B.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Appiication), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order-

Frgftfua gqfua ofittt/order relating to

t6l ti-s & wq fr enqrft-a o'r{ qrd.

(a)

le) qRi i saqm o{i fu ffi orc+ fr era qqr Afs-{ rrRd d tsT} l-dq s{Fr q{ sdrt ;I rrg rrrc
ql 3q l.(rdl RrFr rR sflrt qB a ftC edfl$a qro umt a cri q{ qI ss rl(Iq R{r;I rR sdrt
rrg rTrm !i qw fr orifka qro € ofr d.

(b)

any goods loaded in a conveyzrnce for importation into India, but which are not unloaded at

their place of destination in India or so much of the quantity ofsuch goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

Fr) dqrgtr erffrHqq, 1e62 fi 3{qrq x a?fi sst'G{rft{ d;nq qT Fr+fr & r6a ruo otqfr sfr

3EIqTft.

(.) Pa),rnent of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

3 yterur wter qz drro fffi fr ftftffE crsc A lrqfr o-t.IT dfl ffi orddd Bfl+1 qra

o1 qrc'Tfr slr ss & srq ftqfrfud EFrqrd dcq di qrf6q :

The revision application should be in such form and shall be verified in such

may be specified in the relevant rules arrd should be accompanied by :

manqli,,a-;".., -,Y

(6) otd ufl \'<, rszo & q{ €.6 +rtq* 1 }. ertftc ftEff{a P6'q rrq 3r{sn {g ena{r

frq+1 so !ftd rarv ffi 6lqspasE.ofureorn ilcrqrftc. "\ffir
\q) -

(a) 4 c.pt." rf nly in one copy as p.."")i&fi
under Schedule I item 6 of the Court Fee Act, 1870.

(El qqg (6rtfr 6 erorfl qrq {f, oaa{I d + qftqi, qft d

4 copies of the Order-in-Original, in addition to relevant documents, if any

(TII C{frs{u &. loS eiri.er efl + qftqi

(c) 4 copies of the Application for Revision

(s) g+fruu eni-a qrr{ o-{i e fdq mqr{ro- orfYftqq, 1e62 lqqT ffRrq t Bqfnrd Fts d
sfl {$-{, qts,Eo-g,sd .:ilr frhq q-A &. sfr{t o{df{ oirdr ? q E. 2ool-Fqg a fr qnlqr

s.1ooo/-1sqg *tr,llR qH 
), +gI fi4IqEl d, € qq Ra {rron a. qflftro adl{ d.ent.o

of d c.ft'qi. ufr go, qirn rrur qfs, (qrvr rrqr cs 01 nft sftr Fqs \rfi ertr qt gst oc
d d N rbTs & Fq fr r.2ool- sfrr qfr go dr€ Q o{Rm A d ak &. Fq fr €. looo/-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Aet, L962 (as amended) for filing a Revision Application. If the
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any goods exported
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t
;f

{

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.10O0

4 srq qrqd &'qq*t i qE 6t{ qfr fs qrafQ 3iTEd

rr6qs s{dr d A a fic'r{@. .rrRrfrqc Ls62 d Erfl 12e q (U + s{ri'tr rFYd S.q.-g q
Sur{w-, }-frq EorE {ffi clt{ €sT o-r G{fim e{nr+-ruT }. sqer FrsftRd qa u-t erfto or
H-d.a e

qq €. 2 +' B{rft{ qfud n-rsd'} arordr

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can frle an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Senrice Tax Appellate Tribunal at the following
address :

Sqr1_co, ft-flq s-c, E Vo- s €-{r w erfrfuq
qft-d-€r, qfDm&ffqfd

Customs, E:rclse & Senrice Tax Appcllate
Trlbunal, West Zoaal Beuch

qq$riFd, qflctd 1l{{, fto-eFnw-+nTo,
sGIrfdT, 0fdq{rEt(-3800 1 6

Nr.Girdhar Nagar Bridge, Asarwa,

2"d Floor, Bahumali Bhavan,

Ahmedabad-38o 016
5 dfcr{w GrFrfrqq', $62eir qrr r2e q (61 A'o{rfH, mcrq@.fEftq-c,le6rE ERI 1z

q (1) &'efrIH .irfiq +'sI?{ Frsfufua {@ q-f,fl di srfds-

9

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) ofthe
Customs Act, 1962 shall be accompanied by a fee of -

(o) orfio€ vrsftacrfrAdqdiffi dqr{@ sr|ffiErtrqirn rrqt {ea o}ranq ouqrnqr
rlqr (s et {f,rr qtE crE Fqq qI ggt o-c d fr \16 EqI{ Eqg.

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or 1ess, one thousand
rupees;

otfio € vqR'a c'rc-d q v-6i ffi {ET{p. ef}rorfr gm qtq rr{n {@' eilt qrq d?fl srlrtrT
rrqr rs 61 qf,q qiq srcr Frrg € od}-f, d tFs-{ Eqq qirnr aTrtr € rfRro q d d; qiq 6\ilR
dw

c
where the amount of duty and interest demanded and penalty levied by aly officer of
Customs in the case to which the appeal relates is more than live lakh rupees but not
exceeding frfty lakh rupees, five thousand mpees ;

orfi-o € sqfua qrrd C q-6i fu-Si dtfl{-tr .rrlqflff ffir qirT rrqr {@ .ftr qrq dql drnrrr
rrqr 4s ol wq qqrs dr{r 6'W € 3{Rlf d d; 4s ilsI{ Fqg.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than frfty lakh rupees, ten
thousand rupees

(E rs entq fi ftas srfurtq & {rqi, qii rrq {@ & ro.z" ero o€ qt, wi {-o qt go qs es ft-{rE fr t, qr 6s t roz
3cr 6{i w s6r &{6 As ff{E S t, 3{fid tgl qrqrn I

(d) An appeal against this order shall lie before the Tribunal on paJment of 10olo of tie duty demanded where duty or

duty arld penalty are in dispute, or penalty, wherc penalty alone is in dispute.

6 e-m qlqftqq o1 qnr rzg m & emrfd Grfi-o srfkf,rur ft qqa EFR ffi6'e11fic;t q{- (o,1

ito ent{ }. fts qr .rf,M'o1{,Erci t fus q'r 16-S erq qfrq-{ A ftT f5q rrq effif, : - orr{trr

(El erfi-f, qr qrtfi q, o-r trdrErdi S frq Er[r qiiec fr srq strA qiq *fr 6T {-@- tfr qnn

EI  srfrc.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) irr arl appeal for glant of stay or for rectilication of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompatfed by a fee of five Hundred rupees

$
frt
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Appeal has been filed by M/s Decore Sources, B22ll,2nd Floor, Wazipur

Industrial Area, Delhi - 110052, (hereinafter referred to as the Appellant) in

terms of Section 128 of the Customs Act, 1962, challenging the Order-in-Original

no. MCH/ADClAKl263l2023-24 dated 23.02.2024 (hereinafter referred to as

'the impugned orderJ passed by the Additional Commissioner, Customs House,

Mundra (hereinafter referred to as the 'adjudicating authority).

2. Facts ofthe case, in brief, are that an intelligence was developed by

the Directorate of Revenue Intelligence , Zor,al Unit, Ahmedabad that a Delhi

based company namely M/s. Zip Zap Exim Private Limited (lEC-

O5169441691(hereinafter referred to as "M/s. ZZEPL.I in connivance with its

domestic buyers/ actual importers had established a trading unit in Special

Economic Zone, Kandla (Gujarat) (hereinafter referred to as "KASEZ" for the sake

of brevity) with a sole intent to bypass the normal Customs Channels and clear

the imported goods into domestic area by resorting to gross undervaluation and

thereby defrauding the government exchequer by evading the pa5rment of

applicable due duties of Customs. As per SEZ Rules, 2006, if a SEZ (trading)

unit clears the goods into Domestic Tariff Area (hereinafter referred to as "DTA"

for the sake of brevity), the sale proceeds should be in Foreign Exchange only

but intelligence indicated that M/s. ZZBPL was clearing the goods aga-inst

payment of Indian rupees only and thus they were not earning any for-eign

exchange. Intelligence further suggested that all dealings with foreign suppliers

were being done by the domestic buyers / actual importers only and M/s

was facilitating the domestic buyers in getting the goods cleared throu

SEZ Unit by resorting to gross undervaluation for which they were c

commlsslon

2.1 Mls. ZZBPL was importing Knitted Polyester Fabrics under Customs

Tariff Heading 60O6 and various other Electrical Goods such as Mosquito Bats,

LED Rechargeable Search Lights, Fancy Mini Torches, Small Rechargeable

Batteries, Decorative Disco LED Par Lights, Decorative Disco Focus Lights, Laser

Lights, LED Rope Lights, Led Christmas Lights etc., of assorted sizes etc. under

Chapter 94 and 85 of Customs Tariff Heading and subsequently, clearing the

same into DTA to various DTA importers. While importing the goods M I s. ZZBPL

filed Bills of Entry with KASEZ authority for clearance of the goods imported via

,l

\::

,.. l
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Mundra Port to their unit in KASEZ. Subsequently, Mls. ZZBPL also fi1ed DTA

Bills of Entry in the name of various domestic buyers & cleared the goods on

paJment of Customs Dut5r.

2.3 Further, M/s Decore Sources (IEC:05169732221 lnad imported and

cleared similar goods such as 'Electrical goods: Decorative LED par Light 54L,

through Mundra Port by declaring similar valuations of these goods as declared

by M/s. ZZEPL and various domestic buyers in above referred case. Details of

such imports are as under:

sl.

No

Declare d

Assessable

value (Irr Rs.)

(exchange

rate; 1USD

=6a.sol

185390.93

Bill

Entry

of

No.

tem

Io.

& Date

\31 ),

l

.|

2.4 Consequent to the above modus operandi adopted by M/s ZZEVL

and the concerned DTA importers, in connivance with Chinese suppliers, it
appeared tJlat the appellant, importer of 'electrical Goods' had also mis-declared/

underva-lued the goods imported and cleared through Mundra port under the

Bills of Entry as per above mentioned Table-A.

2.5 In continuation of the Show Cause Notice No.

GEN/ ADJ / COMM / 2 18 / 2O2 1 -Adjn-O / o Commr-Cus-Kandla dated Oa.Og.2O2 l
issued to MIsZZEPL and others, the assessable value & Customs duty thereon

alTa

Declare d

price per

Piece

(In USD)

Quantit

v (In

Pieces)

Description

of goods

808 3.50Decorative

LED .p".
Light 54L

185390.93

Page 5 of 28

2.2 Accordingly, a Show Cause Notice No.

GEN/ADJ/ COMM / 218 / 2021 -Adjno/o Commr-Cus-Kandla dated OB.O9.2O2t

was issued to M/s ZZBPL & others.

Table-A

3309758

dt.

7

tr
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of the Bills of Entry as per Table-A were also liable to be rejected and re-

determined.

2.6 Therefore, the misdeclared/under-assessed value of Rs. 1,85,391/-

(Rs. One Lakh Eight Five Thousand Three Hundred and Ninety One Only)

declared by the Appellant at the time of clearance of goods i.e. "Electrical Goods",

was required to be rejected under Rule 12 of Customs Valuation (Determination

of Value of Imported Goods) Rules, 2OO7 and the same is required to be

redetermined to Rs. 16,28 ,7 62 / - (Rs. Sixteen Lakh Twenty Eight Thousand

Seven Hundred and Sixty Two on\r) as per ANNEXURE-A to the Show Cause

Notice.

2.7 Further, the appellant had hatched the conspiracy to import

"Electrical Goods", by declaring lower values than the actual transaction vaiues

of the said goods to evade he Customs Duty, as indicated in ANNEXURE-A to the

SCN. The differential amount between the actual value of Electrical Goods and

the value shown in the commercia-l invoice, imported from said Chinese supplier

were.paid by them through non-banking channels / the Bank accounts of third

parties with the Banks outside India. They had full knowledge and were

instrumental in misdeclaration of the value of the goods at the time of their

import. Thus, they had knowingly, consciously and deliberately declargffi, 
" .

incorrect low values in the impugned Bills of Entry at the time of imports {,aiid.

backed them up with false and fabricated documents, with the sole intentiA/r*,,aft#l

evade the Customs duty. The firm had indulged in the activities relating ,Si+.r
said under valuation and mis-declaration of actual price of said imports, wh\eftr.':il

resulted in evasion of Customs duty as detailed in ANNEXURE-A to SCN. A1l the

aforesaid acts of omission and commission on the part of the appellants have

rendered the impugned imported goods liable for conliscation under Section

111(m) and 111 (d) of the Customs Act, 1962. Further, the firm/person had

consciously dealt with the said goods which they knew or had reasons to believe,

were liab1e to confiscation under the Customs Act, L962. Thus, as discussed at

para above, the appellant, had rendered themselves liable for penalty under the

provisions of Section 112(a) & (b), 114A and 114AA of the Customs Act, 1962.

2.8 In view of the above, a Show Cause Notice dated 15.02.2022 was

issued whereby M/s Decore Sources, were called upon to show cause to the

Additional Commissioner of Customs, Custom House Mundra, as to why: -

lfl
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(i)

(ii) Differential Customs Duty amounting to Rs. 3,39,7121- (Rs. Three

Lakh Thirty Nine Thousand Seven Hundred and Trwelve Only) on the

goods imported i.e., Electrical Goods', under the Bill of Entry, valued

(re-determined value) as detailed in ANNEXURE-A should not be

demanded and recovered from them, under Section 28(4) of the

Customs Act, L962, along with applicable interest under Section 28AA

of the Customs Act, 1962.

(iii) The goods i.e 'Electrical Goods' imported by them under the said Bill of

Entry and further valued (re-determined value) as mentioned in

ANNEXURE-A, should not be held liable for confiscation under Section

111(m) and 111(d) of the Customs Act, 1962.

(iv) Penalty should not be imposed upon them under Section 112(a) & (b),

114A and 114AA of the Customs Act, 1962.

,

2.9

order: -

Consequently, the Adjudicating Authority passed the following

He rejected the declared assessable value of Rs. 1,85,391/- (Rs. One

Lakh Eighty Five Thousand Three Hundred and Ninety One Only) for

the goods mentioned in Table-A under Rule 12 of CVR, 2OO7 and

ordered to re-determine the same as Rs. 16,28,762/- (Rs. Sixteen Lakh

Twenty Eight Thousand Seven Hundred and Sixty Two only) in terms

of Rule 9 of the CVR, 2007 read with Section 14 of Customs Act, 1962

I

Page 7 of 28

Total assessable value ofRs. 1,85,391/- declared by them/assessed at

the time of clearance of goods i.e. "Electrical Goods", as mentioned in

ANNEXURE-A to this show cause notice, should not be rejected under

Rule 12 of Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 and redetermined to Rs. 16,2a,762/- as mentioned

in ANNEXURE-A to this show cause notice, under sub section (1) of

Section 14 of the Customs Act, 1962 and Rule 3 and 9 f the Customs

Valuation (Determination of Value of Imported Goods) R les, 2007 read

with Rule 1O of the of the Customs Valuation (Determination of Value

of Imported Goods) Rules, 2007, as applicable, for B 1 of Entry, as

mentioned in ANNEXURE-A.

t
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He confirmed the demand of differential/ short paid Customs duty

arnounting to Rs. 3,39,712/- (Rs. Three Lakh Thirty Nine Thousand

Seven Hundred and TVelve Only) for the goods mentioned in Table-A

and order to recover the same from the appellant in terms of the

provisions of Section 28(8) read with Section 28$l of the Customs Act,

t962;

He ordered to recover the interest from the appellant at appropriate

rate under Section 28AA of Customs Act, 1962 on the above confirmed

demand of duty;

He ordered to conliscate the impugned goods mentioned in Table-A

under Section 111(d) & 111(m) of ttre Customs Act 1962. Since, the

subject goods are not physically available for confiscation; therefore, he

refrained from imposing any redemption fine under Section 125 of the

Customs Act, 1962;

He imposed a Penalty of Rs.3,39,712/- (Rupees Three Lakh Thirty Nine

Thousand Seven Hundred and TVelve Only) on the appellant under

Section 114A of the Customs Act, 1962;

He imposed a Penalty of Rs. 1,50,0O0/- on the appellant unde

114AA of the Customs Act, 7962.

I1

1V.

r

: ,ffidl\ o-l'
l-rsl

)p)
.//j-l

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

3.1 The impugned is bad in 1aw, contrary to the facts of the case and

attendant provisions of law, therefore, if permitted to stand, would result in

miscarriage of justice. Because findings of the Adjudicating Authority are

without any evidence and based on assumptions and presumptions only,

therefore, the same are legally not sustainable. The Adjudicating Authority vide

Order-in-Original dated 23.O2.2O24 has inter alia held that the Appellant had

cleared the impugned goods by declaring incorrect low value at the time of import

Page 8 of 28
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3. SUBMISSIONS OF THE APPELLANT:
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and backed them up with false and fabricated documents with the sole intention

to evade the custom duty.

3.2 The said findings of the Adjudicating Authority are wittrout any

evidence and being based on assumptions and presumptions only. The Appellant

has submitted that the officers of DRI did not recover any incriminating

document either from the Appellant or its Custom Broker which could even

remotely suggest that the Appellant had declared the assessable value

incorrectly and on lower side. There is no allegation in the impugned Show Cause

Notice leave aside any evidence that the Appellant used any fake or fabricated

document for custom clearance of the impugned goods or that the Appellant had

made any payment over and above the declared invoice values of the imported

goods.

3.3 The Appellant has further submitted that neither the Appellant nor

its custom Broker has ever admitted that the Appellant had declared the

assessable value incorrectly and on lower side. Therefore, there is no statement

against the Appellant which insinuates it in this case in any manner. Moreover,

djudicating Authority has failed miserably to bring out any evidence of any

e of contemporaneous imports of identical or similar goods at higher

The only evidence against the Appellant is some earlier imports by other

rs where the department rejected the declared invoice values of the

rted goods on the basis of a Chartered Engineer's certificate/Valuationo

Report dated 06.07.2018. In the most respectful submissions of the Appellant,

placing of reliance of chartered Engineer in this case is contrary to the provisions

of CVR, 2007 thus, cannot be relied upon.

3.4 Regarding valuation report by Chartered Engineer, the Appellant

has submitted that it is settled law that the valuation report of a chartered

Engineer cannot not be relied upon, as Chartered Engineer is empowered to

value only in case of import of second hand machinery under the customs

valuation Rules. The Appellant seeks to place reliance on the judgment given by

Hon'ble CESTAT, New Delhi in the case of Jain & sons Vs commissioner of

customs, Delhi {Final order No. 5o574 of 2023 in Appeal No. Cl51726 ol 2022

(SM), decided on 28-4-2023) reported as (2O23) 8 Centax 77 (Tri'-Del)' In this

judgment Hon'ble CESTAT has specifically held as under:-

"24.6 So far the Valuation Report submitted bg the Chartered Engineer, Shn

R.K. Agarrual is concerned, who had ualued tle imported machines as USD

Page 9 of 28
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13,00O per machine. The appellant haue disputed the ualuation bg Shn R.K.

Aganua| Chartered Engineer on tte ground of competencg and also on

meits. T?e Chartered Engineer has been empouered to ualue onlg in case

of import of second lwnd machinery under th.e Czstoms Valuation Rules. In

case of neu machinery, Rules require ualuation to be done on the basis of
contemporaneous imports (NIDB data). In absence of such data, authoitg is

required to follou the Valuation Rules in seriatum, which has not been

done."

In view of the above facts, the Iindings of the Adjudicating Authorit5r regarding

undervaluation are patently incorrect and contrary to the facts of this case and

judicial pronouncements. Therefore, in view of these facts, the entire case of the

department against the Appellant is based on assumptions only and not backed

by any evidence.

relialce on the following judgments:

- Cargo World Versus Commissioner Of Customs,

E.L.T. 780 (Tri. - Del.)

- Jai Jagdamba Malleables Pvt. Ltd. Versus Ccmmissioner of C. Ex., Kanpur

2oo9 (24s) E.L.T. 648 (Tri. - Del.)

- Sachin Kumar Versus Commissioner of Customs, Mangalore 2O2O (gT 4)

8.L.7.775 (Tri. - Bang.)

- P & J Auromatics Versus Commissioner of Customs of Central Excise,

DELHI-II 2016 (334) E.L.T. 675 (Tri. - Del.)

- King Export Vs Commissioner of Customs, Amritsar 2}ll (266) ELT 0388

(Tri. Delhi)

3.6 Vide Order-in-Original dated 23.02.2024, the Adjudicating

Authority has inter alia held that the Appellant undervalued the impugned

Page 10 of 28

New Delhi 20

3.5 The Appellant has submitted that it is settled law that suspicion,

even if grave, cannot replace evidence. Since findings of the Adjudicating

Authority in this case are on the basis of mere suspicion only, therefore, such

findings cannot sustain legally. On this issue the Appellant wishes to place
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goods. The Appellant has submitted that the findings of the Adjudicating

Authority are incorrect and contrary to the facts of this case since there is no

case of any undervaluation and the Appellant has truthfully declared the true

and correct transaction value of the imported goods which was mutually agreed

upon between the Appellant and the Overseas Supplier after negotiations made

in the normal reuse of International business. The Appellant has further

submitted that the Overseas Supplier would have offered the same prices to any

other customer on the same terms and conditions. There is no relationship

between the buyer and seller in this case and this transaction is not covered

under any of the exceptions mentioned in Rule 3 of CVR, 2OO7. Transactions

between the Appellant and the Overseas Supplier have taken place in an ordinary

course of International business without any favour. The Adjudicating Authority

has not provided any evidence in Order-in-Original dated 23.O2.2024 either in

the form of any document such as any parallel invoice recovered from the

Appellant, its Custom Broker or any other person in respect of the subject goods,

contemporaneous imports of identical or similar goods at higher values or any

statement given by the Appellant or its Custom Broker admitting undervaluation

show that there is any mis-declaration in respect of value of the impugned
r.3[ )

B
E

Therefore, the lindings of the Adjudicating Authority regarding

uation of the impugned goods is not backed by any evidence. In view of

e facts, the findings of the Adjudicating Authority regarding

aluation are patently incorrect and contrary to the facts of this case and

Judicial pronouncements.

Rule 12 of CVR, 2007 is reproduced below for the kind perusal of the hon'ble

Commissioner:-

12. Rejection of declared ualue. -

(1) Wlen tle proper officer lws reason to doubt the truth or accuracy of the

ualue declared in relation to any imported goods, he mag ask tLre importer

i(
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3.7 Vide Order-in-Original No. MCH/ADC/AK|263|2O23-24 dated

23.O2.2024, the Adjudicating Authority has inter alia held that the price declared

by presenting undervalued invoices in respect of Bills of Entry liled by the

Appellant for procurement of subject imported goods were incorrect and the

actual paid value of imported goods was different and higher, hence the same

cannot be considered as the correct value for imported goods for the purpose of

Section 14 of the Customs Act, 1962 New Delhi is liable to be rejected under

Rule 12 ofCVP.,20O7.



of such goods to fumish further information including docaments or other

euidence and if, afier receiuing such furtlrcr information, or in the absence

of a response of such importer, tlw proper officer still has reasonable doubt

about tlrc tntth or accuracA of the ualue so declared, it shall be deemed that

the transaction ualue of such imported goods cannot be determined under

the proui.sions of sub-ntle (1) of rule 3.

(2) At tLrc request of an importer, tlrc proper officer, shall intimote the

importer in witing tlw grounds for doubting tLe truth or acanracg of the

ualue declared in relation to goods imported bg such importer and prouide a

reosonable opportunitg of being leard, before taking a final deci.sion under

sub-rule (1).

Explanation-(1) For the remoual of doubts, it is Ltereby declared that:-

(i) This rule bg itself does not prouide a method for determination of uatue, it

prouides a mechanism and procedure for rejection of declared ualue in cases

where there is reasonable doubt that the declared ualue does not represent

the transaction ualue; ulrcre the declared ualue is rejected, the ualue shall

be determined by proeeding seqtentially in accordance uith rules 4 to 9.

(ii) Th.e declared ualue shall be occepted where tle proper officer i,s satis.fied .

about the truth and aca)racg of the declared ualue after the said enquiry i+ ,

consultation uith the importers.

(iii) The proper officer shall haue the powers to raise doubts on tle
aca.ffacg of tLe declared ualue based on certain reasons uhich ma

(a) the significantlg higher ualue at uhich identical or similar goods i

at or about the same time in comparable quantities in a comparable

commercial transaction were assessed;

(b) tle sale inuolues an abnormal discount or abnormal reduction from tlrc

ordinary ampetitiue price;

(c) the sale inuolues special discounts limited to exclusiue agents;

(d) tLe misdeclaration of goods in parameters szch as descriptton, qtalitg,

quantitA, country of oigin, gear of manufacture or production;

(e) tLrc non declaration of parameters such a.s brand", grede, specifications

that haue releuance to ualue;

(fl tLe fraudulent or manipulated documents.

3.8 The Adjudicating Autlority has not returned any findings in the

impugned order as to whether there is any instance of contemporaneous imports
of identical or similar goods at higher values, or any abnormal discount was

Page t2 of 28
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given to the Appellant or there is any case of fraudulent or manipulated

documents or there is any misdeclaration in respect of description, quality,

quantity, county of origin, year of manufacture or production. Therefore, in

absence of any such lindings, grven by the Adjudicating Authority, rejection of

the declared invoice values under Rule 12 of CVR, 2OO7 is patently incorrect and

legaliy not sustainable.

3.9 The Appellant has submitted that in this case there is no instance

of contemporaneous imports of identical or similar goods at higher values and

the Adjudicating Authority has rejected declared invoice values under Rule of 12

CVR, 2007 on the basis of certain imports only where the declared invoice values

were re-determined on the basis of a valuation report given by a Chartered

Engineer. The Appellant has already submitted that a valuation report given by

a Chartered Engineer is not a valid ground for rejection of declared invoice

alues. Therefore , rejection of the declared invoice values of subject goods on the

of a valuation report given by a Chartered Engineer is patently incorrect

y not sustainable.

The Appellant has further submitted that the declared unit invoice

value of the goods imported by the Appellant from the Overseas Supplier

fepresent their true and correct value at the time of their export from China and

there is no case of their rejection and enhancement.

3.11 The Appellant has submitted that there is no mis-declaration/non-

declaration of any parameter such as brand, grade, specifications that have

relevance to value. Also the Adjudicating Authority failed miserably to provide

any evidence of any contemporaneous import of identical or similar goods at

higher values, any abnormal discount, any payment over and above the declared

invoice values or any fraudulent or manipulated documents. In view of these

facts, invocation of the provisions of Rule 12 of CVR, 2OO7 in this case to reject

the declared invoice value is patently incorrect and legally not sustainabie. The

Appeilant has submitted that apart from the Valuation Report given by the

Chartered Engineer in some previous imports, there is no other evidence to show

undervaluation of the impugned goods. Rejection of the declared invoice value of

goods on the basis of report given by Chartered Engineer is patently incorrect

and contrary to the guidelines laid down under Section 12 of CVR, 2OO7 read

with Rule 4/Rule 5 of the said Rules. Hence, rejection of declared invoice value

1

a

cannot sustain legally.
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3.L2 The Adjudicating Authority in this case rejected the declared invorce

values under Rule 12 of CVR, 2OO7 and ordered for their re-determination under

Rule 9 of the said Rules. The Appellant has submitted that the said lindings of

the Adjudicating Authority are patently incorrect and contrar5r to the facts of this

case and provisions of Section 14 of the Customs Act, 1962read with CVR,2007.

The Appeilant has submitted t1lat in the impugned order, there is no evidence

of contemporaneous imports of identical or similar goods at higher prices or any

pa)ment over and above the declared invoice values of subject goods. The

Appellant has further submitted that valuation report given by a Chartered

Engineer cannot be a ground for rejection and re-determination of declared

invoice vaiues in this case.

3.13 The Adjudicating Authority failed to appreciate that the declared

invoice value of impugned goods was rejected and re-determined by the officers

of Customs and Bill of Entry was finally assessed by them. Therefore, they had

data of contemporaneous imports of identical or similar goods with them.

However, the Adjudicating Authority has neither considered this fact nor v
cJh

it from the officers who assessed the subject Biii of Entry. Moreover, in this

the Appellant also submitted copies of some of the sale bills raised by

Appellant and GST returns filed by the Appellant which clearly show tha

e

!l ':'fJ 
-'

Appellant is selling the imported goods after their clearance in the local marke

at the prices which correspond to their deciared invoice values. From these

documents, declared invoice values merit acceptance under Rule 7 of CVR , 2OO7 .

3.14 The Adjudicating Authority has ordered for re-determination of the

declared invoice values on the basis of Valuation Report given by a Chartered

Engineer under Rule 9 of CVR, 2007. Provisions of Rule 9 of CVR, 2OO7 are given

below:-

9. Residual method.-

(1) Subject to tlrc prouisions of rule 3, ultere tte ualue of imported goods

cannot be determined under the prouisions of ang of tLrc preceding rules, the

ualue shall be determined using reo.sonable means consi.stent with the

pinciples and general proui.sions of tlese nies and on tle basis of data

auailable in India;

Prouided that tle ualue so determined sttall not exceed the price at uhich

such or like goods are ordinailg sold or offered for sale for deliuery ot th.e

time and place of importation in the course of international trade, uten tlrc
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OIA No. MUN-CUSTM-0O0-APP-161-25-26

1..

,



I

*

provides th

OIA No. MUN-CUSTM-000-APP-161-25-26

seller or buger llrlls no interest in the business of otler and price is the sole

consideration for tle sale or offer for sale.

(2) No ualue shall be determined under tle prouisions of this rule on tLe

basis of

(i) tle selling price in India of tle goods produced in India;

(ii) a sgstem uhich prouides for the acceptance for customs trrurposes of the

higlest of tlw two altematiue ualues;

(iii) the pice of tlrc goods on tle domestic market of the country of

exportation;

(iu) tle cost of production other than computed ualues ulhich haue been

determined for identical or similar goods in accordance u-tith the prouisions

of rule B;

(v) the pice of the goods for the export to a country other than India;

(ui) minimum customs ualues; or

(uii) arbitrary or fictitious ualues.

The Appellant has submitted that Rule 9 of CVR, 2OO7 intet alia

at the value under this Rule can be determined using reasonable

means consistent with the principles and general provisions of these rules and

on the basis of data available in India. After rejection of declared invoice values,

the Adjudicating Authority is bound to re-determine the same by proceeding

sequentially in accordance with rules 4 to 9. Only after discarding applicability

of Rule 4,5,7 arld 8 of CVR, 2007, Adjudicating Authority should adopt Rule 9 of

the said rules.

3.16 In this the Adjudicating Authority has not given any data of

contemporaneous import of identical or similar goods or any other information

in respect of data available in India for re-determination of value of impugned

goods under Rule 9 of cvR, 2oo7 and simply relied on a Valuation Report given

by chartered Engineer. As stated above, Valuation Report grven by chartered

Engineer cannot be used for rejection and re-determination of the declared

invoice values in this case. Therefore, in view of facts of this case and judicial

position, re-determination of value under Rule 9 is patently incorrect and legally

not sustainable.

3.17 The Appetlant has submitted that the officers of Assessing Group

after analysis of data of contemporaneous imports of identical or similar goods

ected the declared invoice values of the impugned goods and re-determinedrej

Page 15 of 28

,1



OIA No. MLIN-CUSTM- 000- APP -1 6t -25 -26

them. Therefore, their assessment attained frnality and without challenging the

said assessment by way of Iiling appeal against the said assessment, department

cannot raise any demand in respect of the same items.

3.18 In this case the Adjudicating Authority has invoked the provisions

of section 28$l of the customs Act, 1962 for confirming the demand of
differential dut5r. However, in the most respectful submissions of the Appellant,
provisions of section 28$) of the customs Act, L962 are not applicable in this
case.

Section 28(4) of the Customs Act, 1962 is given below:-

Section 28. Recouery of duties not leuied or not paid or slll.:lrt_

paid/ or erroneouslg refunded. -

(4) Wlrcre ang duty hr:,s not been leuied or not paid or has be

or sLnrt-paid or enoneouslg refunded, or interest pagable has

part-paid or etroneouslg refunded, bg reason of,-

(a) collusion; or

(b) any utilful mis-statement; or

(c) suppression of fact,

bg the importer or the exporter or tle agent or emplogee of the importer or

exporter, the proper officer slnll, wtthin fiue gears from tte releuant d.ate,

serue notice on tLte person chargeable with duty or interest which has not

been "Iso leuied or not paidl or which has been so short-leuied or short-paid.

or to u-thom the refund has erroneouslg been made, requiring him to shittu

cause whg h.e should not pag the amount specified in tle notice.

3.19 The Appellant has submitted that in this case, there is no case of
any mis-declaration in respect of any quantity, description or classification of
the impugned goods. The only allegation against the Appeilant is undervaluation

of the impugned on the basis of a valuation Report given by chartered Engineer

which in the most respectful submissions of the Appellant is legally not
sustainable.

3.2o The Appellant has submitted that section 28(4) of the customs Act,

1962 clearly mandates that provisions of this section are applicable only where

any duty has not been levied or has been short-levied or erroneously refunded,

or interest payable has not been paid, part-paid or erroneously refunded, by

leuied or short-

en short-leuied

not
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3.21 The Adjudicating Authority has invoked the provisions of Section

28$) of the Customs Act, 1962 but he failed miserably to provide any evidence

against the Appellant or their Custom Broker either in documentary form or in

the form of any incriminating statement to show that the impugned goods are

undervalued. Further, the Appellant did not have any role in the preparation of

any import documents such as import invoice, packing list etc which were sent

by the Overseas Supplier and the impugned Bills of Entry were filed on the basis

of same documents. The department did not recover any parallel invoice or any

evidence that the Appellant presented any manipulated documents for filing of

subject Bills of Entry.

3.22 The Appellant also submits that there is no evidence against the

Appellant or its Custom Broker who filed the subject Bills of Entry which can

even remotely suggest that there is any collusion, willful mis-statement or

suppression of facts by the Appellant or their agent i.e. Custom Broker. The

Adjudicating Authority has not provided any evidence that the Appellant or their

stom Broker had any role in either preparing of any document such as import

ce, packing iist etc or wrongfully entering details of the impugned goods rn

ystem of customs department. Therefore, in view of these facts, there is no

of any collusion, willful mis-statement or suppression of facts by the

ppellant or their Custom Broker in clearance ofgoods covered under the subject

Bills of Entry. Accordingly, provisions of Section 28(4) of the Customs Act, 1962

are not applicable against the Appellant in this case.

3.23 The Appellant also places reliance on the case of Commissioner of

Central Excise, Aurangabad vs. Bajaj Auto Limited, 2OlO (260l. ELT 17 (SC),

wherein it was held by the Hon'ble Supreme Court of India that the proviso to

Section 11A(1) of the Central Excise Act, 1944 can only be invoked when there

is a conscious act of either fraud, collusion, willful mis-statement, suppression

of fact, or contravention of the provisions of the Act or any of the rules made

thereunder on the part of the person chargeable with duty or his agent, with the

intent to evade payment of duty. It is submitted that the wordings of the proviso

to Section 11A(4) of the Central Excise Act, 1944 are in pari-materia with Section

28$l of the Customs Act. Therefore, ratio of the aforementioned judgments will

.,
I

be applicable to the present case as well.

reason of collusion; or any willful mis-statement; or suppression of facts, by the

importer or the exporter or the agent or employee of the importer or exporter.

E

Page L7 of 28



OIA No. MI-IN-CUSTM-000-APP- 1 6 1 -25-26

3.24 Based upon the above referred judgment it can be said that to invoke

the provisions of Section 28(4) of the Customs Act, it has to be proved that there

was a conscious or intentional act of collusion, willful mis-statement or

suppression of fact, on the part of the importer. The intention or deliberate

attempt, on the part of importer, to evade duty has to be proved beyond

reasonable doubt to justify invocation of extended period. No such proof had

been adduced by the Adjudicating Authority in the impugned order dated

L5.O3.2O24. Thus, provisions of Section 28$l of the Customs Act, 1962 are not

applicable in this case.

3.25 Vide impugned order, the Adjudicating Authority has ordered for

confiscation of the impugned goods under Section 1 1 1 (m) of the Customs Act,

1962. Ttre Appellant has submitted that in this case Bill of Entry was filed on

the basis of import invoice and other documents sent by the Overseas Supplier.

There is no case of any excess quantity or mis-classification of the imported

goods. The only finding against the Appellant is in respect of value of the go

however, the Appellant most respectfully submits that invocation of

provisions of Section 111(m) of the Customs Act, 1962 by the Adjudic

Authority for the alleged misdeclaration of value of the impugned

ods,
qt ;,

r)
rd

;i

patentiy incorrect and legally not sustainable. The Appellant has fur\der.

submitted that the unit value of the goods declared in the subject Bills of Entry

represents their true and correct unit value at the time of their export from the 1 '-

country of export. Therefore, it is clear from these facts that there is no mis-

declaration in respect of value of the impugned goods. The offrcers of Assessing

Group rejected and re-determined the deciared invoice values on the basis of

data of contemporaneous imports of identical or similar goods. In order to ensure

early release of the consignment, the Appellant did not challenge the assessment

done by the officers of Assessing Group and got the subject goods cleared on

payment of duty on the loaded values. There was no allegation of any mis-

declaration by the offrcers of Assessing Group and the subject Bill of Entry was

finally assessed by the officers of Customs without invoking the provisions of

Section 111(m) of the Customs Act, 1962. Therefore, invoking of provision of

Section 111(m) of the Customs Act, 1962 in this case is not warranted. In view

of these facts, provisions of Section 111(m) of the Customs Act, 1962 are not

applicable against the Appellant in this case.

Page 18 of 28
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3.26 Vide impugned order, the Adjudicating Authority has ordered for

confiscation of the impugned goods under Section i I I (d) of the Customs Act,

1962 on the ground that the impugned goods require BIS certification. However,

the Appellant most respectfully submits that there was no requirement of any

BIS Certification on the impugned goods at the time of their clearance. Even the

officers of Customs who assessed and examined the subject goods did not ask

for any such BIS certilication and allowed clearance of the subject goods without

any requirement of BIS certihcation. Therefore, the impugned goods are not

liable for confiscation under Section 111(m) of the Customs Act, 1962. Tl:,e

Appellant also submits that ttre subject goods are not available for confiscation

and even the Adjudicating Authority has also held the same in Order-in-Original

No. MCH /AD C I AK I 263 I 2023-24 dated 23.02.2024.

3.27 Vide impugned order, the Adjudicating Authority has imposed a

penalty on the Appellant under Section 114A of the Customs Act which is

reproduced below:

(3{

[Section 1 14A. Penaltg for short-leug or non-leug of dutg in certain cases. -

Where the dutg has not been leuied or has been short-leuied or tlrc interest

has not been charged or paid or has been part paid or th.e dutg or interest

has been erroneouslg refunded bg rea,son of collusion or anA uillful mis-

statement or suppressian of facts, tte person who is liable to pag the dutg

or interest, as tle case maA be, as detemined under subsection (B) of

section 28 shall also be lioble to pag a penaltg equal to the duty or interest

so detennined.l

i

rt
t

i

From the perusal ofthe aforesaid provision, it is clear that penalty under Section

114A of the Customs Act, 1962 can be imposed in cases when the duty has not

been paid or short-paid / part-paid by the reason of collusion or any willful
I

misstatement or suppression of facts.

3.28 In the case of CC v. Videomax Electronics, 2Ol1 (2641 EL'f 0466

(Tri.- Bom.), it was held that the legal requirements to invoke penalty under

Section 114A of the Customs Act is the same as extended period of limitation

under Section 28 ofthe Customs Act, 1962.In essence, if the extended period of

limitation under Section 28 is not invocable, penalty under Section 114,4' of the

Customs Act, 1962 cannot be imposed. The Appellant in its submissions made

in above paras has demonstrated that the provisions of Section 28(4) of the

Page 19 of 28
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Customs Acl, 1962 cannot be invoked in the present case in the absence of

evidence of any willful mis-statement or suppression of facts. Hence, by virtue of

the same, penalt5r under Section 114A is also not imposable.

3.29 In this regard, the Appellant also place reliance on the decision of

the Supreme Court in the case of Aban Loyd Chiles Offshore Ltd. v. CC reported

in 2006 (200) E.L.T. 37O (SC). The above ratio was affirmed by the Hon'ble High

Court of Andhra Pradesh in Commissioner of Customs, Vishakhapatnam v. Jai

Balaji Industries Limited reported in 2018 (361) E.L.T. 429 (A.P.). The Hon'ble

High Court vide para 6,7 and 8 held as follows -

"6. In the aforementioned admitted facts of th.e case and prouision of lottt,

u)e are of the opinion that Section that Section 7 74AA does not get attracted

as sine qua non for inuoking tlrc said prouision is that it must be established

that a person knouinglg or intentionallg makeq signs or uses, or causes to

be made, signed or used, ang declaration statement or doanment, uhich is

false or incorrect in ang mateial particalar, in the transaction of ang

business for tle purposes of the Act. As noted hereth befo re the section the

set itself has enuisaged prouisioned assessment, it cannot be said

incorect ualue of the imported goods per se amounts to ong of the

rrl

referred to in the said prourston.

7. could be seen from the reasons assigned bg tte Tribunal, tn re

design, engineering and technical superuision charges, the actual ualue of

In view of the facts of the case and judgments cited above, penalty under Section

i 14A of the Customs Act cannot be imposed on the Appellant on the ground that

the ingredients of the said Section are not satisfied in the instant case.

Page 20 of 28

tle seraices requires interpretation of the agreement and from tlrc nature of 
,.

tle contract, uthich includes desigry engineeing and technical supetvision 
'

charges, it is a matter of interpretation of contract as to uhetler ualue of

those seruices form part of the ualue of good.s and seruices and if so, horu to

quantifu tLe same.

8. In the light of tlrc aboue facts and circumstances of the case' tue are of

the opinion that the Tlibunal has a.ssigned sound reasons for setting aside

the penaltg and therefore, all tlrc questions of lanu framed bg tle Reuenue

are answered against it. In th.e result, tle appeal rls drrsmissed. -lVo cosls. "

[Emphrrsis supplied]
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3.30 The Appellant has further submitted that the penal provisions are

only a tool to safeguard against contravention of rules, a contention which is also

supported by the Statute. In this regard, the Appellant has submitted that the

penal provisions of Section 114,,{ of the Customs Act, 1962 are invokable for

serious offences, where the duty has not been paid or levied by reasons of fraud,

collusion or any willful misstatement or suppression of facts, or contravention of

rules with intent to evade pa5rment of duty. Thus, the penal provisions are to be

taken only as a tool to safeguard against contravention. In view of the foregoing,

the imposition of penalty in terms of Section 1144, of the Customs Act, 1962 is

liable to be set aside.

3.31 In this connection the Appellant places reliance on the cases of

Tamil Nadu Housing Board v. CCE [1994 (74l, EW 9 (SC)], and CCE v. Chemphar

Drugs & Liniments [1989 (4O) DLT 276 (SC)]. The Appellant also relies on the

decision of the Hon'ble Supreme Court in the case of Hindustan Steel Ltd. v. The

State of Orissa reported in AIR 1970 (SC) 253. As regards the imposition of

penalty it was held as under:

"But the liabilitg to pag penalty does not aise merelg upon proof of default

in registering as a dealer. An Order imposing penaltg for failure to carry out

a statutory obligation is tle result of qtasi-criminal proceedings, and the

altg uill not ordinarilg be imposed unless tLrc partg obliged eith.er acted

I

eliberately in defiance of latu or was guilty of conduct contumacious or

ishonest, or octed in conscious disregard of its obligation. Penaltg will not

also be imposed merelA because it is lauful to do so. Wlere penalty should

be imposed for failure to perform a statutory obligation is a matter of

di.scretion of the authoitg to be exercised judiciallg and on a consideration

of all the releuant circumstances. Euen if a minimum penalty is prescibed,

tlrc autlwritg competent to impose the penaltg will be justified tn refusing to

impose penalty, uhen tlwre is a technical or uenial breach of the prouisions

of tlrc Act or u-there the breach flotts from a bona fide belief that tLrc offender

is not liable to act in the manner prescibed bg the Statute.

3.32 The Appellant has submitted that in the present case, there was

neither any willfut mis statement or suppression of any facts nor was there any

intention to evade payment of duty. In view of the foregoing submissions, the

Appellant has submitted that no penalty is imposable under Section 114A of the

tronics, 2oll (2641 ELT 0466Customs Act. As laid down in CC vs. Videomax E1

Page 2l of 28
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(Tri.-Bom), if the extended period of limitation under Section 28 is not invokable,

penalty under Section 114A of the Customs Act, 1962 cannot be imposed.

Further, as mentioned above, in this case the conduct of the Appetlant was

completely bona fide. The Appellant neither had any intention to evade payment

of duty, nor had any knowledge of the liability of the goods to confiscation. In the

absence of any malafide on the part of the Appellant, no penalty is imposable.

3.33 In the case of Hindustan Steel Ltd. Vs. State of Orissa, 1978 (21 DW

(J159) (SC), Hon'ble Supreme Court held that no penalty should be imposed for

technical or venial breach of legal provisions or where the breach flows from the

bona-fide belief. The Appellant relies on the following decisions wherein it was

held that penal action is not permissible in absence of mens rea:
\1i

a) CC Vs. Kamal Kapoot - 2OO7 (216) ELT 21 (P & H)

b) CC Vs. Surbhit Impex - 2012 12861ELT 500 (Bom.) I

c) Ghanshyam Metal Udyog Vs. CC - 2OO8 (2291 ELT 631 (Tri. Ahmd

The Appellant has already demonstrated that the proviso to Section 28(4) is not

invokabie, therefore, imposition of penalty under Section 114A is not

sustainable.

3.34 Because tJle quantum of penalty imposed on the Appellant is,very '

high and excessive and does not commensurate with the gravity of offence, il:t

any. It has been held in a catena of judgments that the penalty has to bgrin._..

proportion to the alleged offence as the purpose of penalty is deterrence and not

retribution.

I'i
J

$
s
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PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 12.06.2025,

following the principles of natural justice wherein Shri Naveen Gupta, Manager

of the appellant appeared for the hearing and he re-iterated the submission made

at the time of frling the appeal.
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DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I Iind that following issues

required to be decided in the present appeals which are as follows:

(i) Whether the delay of 2 days in filing the appeal should be condoned.

(iii) Whether the invocation of the extended period of limitation under

Section 2a$l ot the Customs Act, 1962 is justilied.

Whether ttre imported goods are liable for confiscation under Section

1(d) and 111(m) of the Customs Act, 1962.

t

) Whether the imposition of penalties under Sections 1144' and 114AA of

the Customs Act, 7962 is warranted

5.2 The Appellant has sought condonation of a delay of 2 days beyond

the stipulated period of 60 days The reason cited is "personal exigencies."

Section 128 of the Customs Act, 1962, provides for a period of sixty days for

filing an appeal, with a further grace period of thirty days if sufficient cause is

shown for the delay. In this case, the appeal was filed with a delay of 2 days

beyond the initial sixty-day period, but within the condonable 30 days period'

The Appeliant has attributed the delay to personal exigencies. while parties are

expected to exercise due diligence, minor delays attributable to administrative

oversights, especially when the appellant acts promptly upon discovering the

issue, are generally condoned by appellate authorities to ensure that justice is

not denied on mere technicalities. considering the explanation provided, which

indicates no deliberate inaction or gross negligence, I frnd that the Appeliant has
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(ii) Whether the declared transaction value was rightly rejected under Rule

12 and re-determined under Rule 9 of the Customs Valuation

(Determination of Value of Imported Goods) Rules, 2007 (CVR, 2007).
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shown "sufficient cause" for the delay. Therefore, the miscellaneous application

for condonation of deiay is allowed in the interest of natural justice.

5.3 The Adjudicating Authority has rejected the transaction value

declared by the Appellant under Rule 12 of CVR, 2OO7 on a reasonable doubt

about the truth and accuracy ofthe declared va1ue, as per the provisions of Rule

i2(1). The Appellant's argument that the findings are based on assumptions and

presumptions is without merit. The investigation initiated by the Directorate of

Revenue Intelligence (DRI) against Mls Zip Zap Exirn Private Limited (ZZEPLI

unearthed a clear modus operandi of undervaluation and dut5r evasion. It was

found that actual importers dealt directly with foreign suppliers and used a

Special Economic Zone (SE,ZI unit, like M/s ZZEPL, to clear goods into the

Domestic Tariff Area (DTA) while resorting to gross undervaluation. The

differential amount was paid through non-banking channels.

5.4 In this case, the Appellant, M/s Decore Sources, was found to have

imported similar goods by declaring similar undervalued amounts as those

declared by M/s ZZEPL and its domestic buyers. This establishes a direct link

to the fraudulent scheme and provides a cogent reason for doubting the declared

value. The department has discharged its burden to prove undervaluation by

relying on the intelligence gathered, statements recorded from other par

the connected investigation, and a Chartered Engineer's report. The A

claim that no evidence was adduced is therefore factually incorrect.

t
pp

6 I
,

t'

5.5 The Appellant has heavily relied on the argument that the C i,
Engineer's report cannot be the basis for valuation, citing the case of Jain &

Sons Vs Commissioner of Customs, Delhi. However, this argument is misplaced.

The Adjudicating Authority did not use the Chartered Engineer's report to

determine the value under the primar5r valuation methods (Rules 4-8). Instead,

the report was used as a basis for re-determination under the residual method,

Rule 9 of CVR , 2OOZ . This is in iine with the interpretative notes to Rule 9, which

allow for "reasonable flexibility in the application of such methods" based on

"data available in India" when the value cannot be determined under preceding

ruies. The OIO provides detailed reasoning for why Rules 4 to 8 could not be

applied due to the lack of ascertainable data for profits, general expenses, and

relevant cost details. The statements of other importers corroborating the

Chartered Engineer's estimated values further strengthen the department's

position.
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5.6 Further, the Appellant's reliance on the Eicher Tractors judgment is

not applicable here. That case pertains to situations where the declared

transaction value is the sole consideration and there are no restrictions on the

buyer's use of the goods. In the present case, there is clear evidence, as discussed

in the OIO, of a fraudulent scheme involving palrments through non-banking

channels, which demonstrates that the declared price was not the sole

consideration. Therefore, the transaction value could not be accepted, and the

rejection under Rule 12 was justified.

5.7 The Appellant has contended that the demand, raised after four and

a half years from the date of clearance, is time-barred and that the extended

period under Section 28(4) is not applicable. Section 28(4) of the Customs Act,

1962 allows for the recovery of duty within five years if the non-levy or short-lery

is due to collusion, willful misstatement, or suppression of facts.

Hon'ble Supreme Court in Union of India v. Rajasthan Spinning & Weaving Mills

[2009 (238) E.L.T. 3 (S.C.)] clarilied that the extended period of limitation can be

invoked if there is mens rea to evade duty, meaning a deliberate act of omission

or commission. The facts of the present case, as established by the Adjudicating

Authority, indicate that the Appellant was not merely making an interpretational

error but actively concealing the true value of the goods and mis-declaring them.

This clearly fa1ls within the ambit of "suppression of facts" with intent to evade,

thereby justifying the invocation of the extended period of limitation under

Section 28(a). The Appellant's argument about previous clearances at the

declared CTH does not absolve them from liability for a fraudulent scheme

uncovered by specilic intelligence. Thus, the invocation of the extended period

of limitation is fully justified.

5.9 The OIO ordered the confiscation of the goods under Section 11 1(d)

and 111(m) of the Customs Act, 1962.
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The Adjudicating Authority has established that the Appellant, in

with foreign suppliers, willfully mis-declared the value of the goods

customs duty. The payment of differential amounts through non-

channels constitutes a deliberate and conscious act of suppression of

transaction value. This is not a mere technical or venial breach, as

.:

true

by the Appellant, but a clear case of deliberate intent to evade duty. The
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Section 111(m): This section applies to goods that "do not correspond in

respect of value or any other particular with the entry made under this

Act." The Appellant's contention that there was no mis-declaration of value

is unsustainable, as it has been established that the declared value was

not the true transaction value and was intentionaily kept low to evade

duty. Therefore, the goods did not correspond to the value declared in the

Bill of Entry, making them liable for confiscation under Section 111(m).

Section 111(d): This section applies to goods imported "contrary to any

prohibition imposed by or under this Act or Erny other 1aw for the time

being in force." The Adjudicating Authority has correctly found that the

imported LED lights require mandatory registration with the Bureau of

Indian Standards (BIS) under the "Electronics and Information Technolory

Goods (Requirement of Compulsory Registration) Order,2Ol2." The failure

to produce the required BIS registration certificate makes the goods

"restricted" under the import policy and, by virtue of Section 3(3) of the

Foreign Trade (Development and Regulation) Act, 1992, they are deemed

to be "prohibited goods" under Section 11 of the Customs Act, 1962. The

Appellant's argument that the goods are freely importable is rejected, as

this freedom is subject to compliance with domestic laws and quality

standards. The Appellant's failure to comply with the BIS re

renders the goods liable for confiscation under Section 111(d).

The OIO has rightly refrained from imposing a redemption

t

tc
'iJ Mr

a t.rl L!\Dthe goods were cleared long ago and are not physically available. This is in

with the judicial pronouncements cited by the Appellant themselves, such as

Shiv Kripal Ispat Pvt. Ltd. and is not a ground for setting aside the confiscation

order itself.

5. 1 1 The Appellant has contested the imposition of penalties under

Sections 114A and 114AA, claiming that there was no willful misstatement or

use of false documents.

. Section 1 14A: This section mandates a penalty equal to the duty

determined under Section 28 if the short-levy is due to collusion, willful

misstatement, or suppression of facts. As discussed above, the invocation

of Section 28(4) is justified due to the deliberate suppression of the true

value and the payment through non-banking channels. The Appellant's

conduct demonstrates a clear mens rea (guilty mind) and is not a
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"technical" or "venial" breach. The Hon'ble Supreme Court in Union of

India v. Dharamendra Textile Processors (2O08) 13 SCC 369 has clarified

that penalties for certain offenses are mandatory once the ingredients of

the offense are met. Therefore, the imposition of a penalt5r under Section

1 14A is mandatory and justified. The Adjudicating Authority has correctly

noted that penalties under Section ll2 and 114A are mutually exclusive

and has rightly chosen to impose the penalty under Section 114A.

o Section 114AA: This section imposes a penalty for knowingly or

intentionally making or using a false or incorrect declaration or document

in a material particular. The Appeliant's declared value was a material

particular, and providing an undervalued invoice constitutes using a false

document. The OIO found that the Appellant "knowingly, consciously and

deliberately declared incorrect low values... and backed them up with false

and fabricated documents." This finding is supported by the investigation

and corroborating statements from other importers. Therefore, the

y justified. The

distinguishable

also full

a "bona fide belief ' and

of the facts, the legal

provisions, the contentions of the Appellant, and the Iindings of the Adjudicating

Authority, it is evident that the Appellant's transaction value was correctly

rejected, the extended period of limitation was rightly invoked, and the goods

were liable for confiscation and penalties. The Appellant's arguments are not

supported by the facts on record and are rebutted by the evidence from the

connected investigation.

5.13 In view of the foregoing, I pass the following order:

The appeal filed by M/s Decore Sources against Order-in-Original No

MCH / ADC /AK I 263 I 2023 -24 dated 23.O2.2024 is hereby rejected.

The Order-in-Originai is upheld in its entirety, confirming the rejection

and re-determination of the assessable value, the demand for differential

customs duty of < 3,39,7121- under Section 28(8) read with Section 28(4)

el Ltd. is

I

of interest under Section 28AA , the

11

of the Customs Act, 1962, the recovery
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a conscious disregard for the law.

a 11J{
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confiscation of goods under Sections 1 1 1(d) and 1 1 1 (m), and the

imposition of penalties under Sections 114A and 114AA.

111 The ap is disposed of accordingly.

I

\

t,
(AMIT PIA

Commissio ),

F. No. S/4e_32lcus/MUN I 2o24_Z{i4

By Registered post A.D/E-Mail

To,

M/s Decore Sources,

B22ll,2nd Floor, Wazirpur Industrial Area,
Delhi- 1 10052.

Customs, Ahmedabad

Date: O8.08.2O25

/ATTESTf:D

2

4

I R It\iTF-NpEl11

rfrq: EFj (ar$'i"t

CUSTOtvts 
(APPEAI-3 AhME!, 'ril.'-'

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House , Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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