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Tg Ul 39 Siaa & 1ol SUAN & 178 q0d B ol | @ (% A8 98 SR} (a1 T 6.

This copy is granted free of cost for the private use of the person to whom it is issued.

AT STUTTOH 1962 B! URT 129 S 81 (1) (9T wxNfuG) & = Fafafad gfr &
el & gy § oS afad 39 13w | 3uR FY MEd HEYY ST o a1 39 Y BT Wi
#1 adiE @ 3 HER & 3iex IR wiya/dgea gfug (3ndea =), faw daraw, (e favm)
g anf, 78 fowh &) gdteor aded Ud o 99d o.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frgfafaa @R e/ Order relating to :

(P)

a9 & U | rarfad @i drd.

any goods exported

(E)

YRA A TATd $31 oq (pU! agd & aral 791 dfed YRd # 7% Taad YT R IaR 7 T¢ J1d
g7 IY TS RITH U IaR o & o erdfdrd A IaR 7 §F W U7 39 T /TH W IR
T HTd B /A § Srafya ura @ 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

()

HToTSe® STUTTaH, 1962 & AT X quT 39S HHH §1¢ T Fal & dgd Yeob arudi ol
gl

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

AR SMdaT U7 A FIOHTae B [a1ey JRey A TRLd ST eIl g il SHS! S
#t wreeht ik 39 & v Fafaf@a s gaw g1 9ifel

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

FTE B Ua2, 1870 & U2 1.6 JTGT! 1 & HUIA (IyUl1ed (9T T 1R 39 AW B 4 e,
et e ufa & 7o 92 91 IEey Yo fewe @ g1 At

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(E)

TG AW A9l & Al A1y A MW 1 4 ufadi, afe 8

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

ARG B (oY S1de @1 4 Hferdi

(c)

4 copies of the Application for Revision.

(¥)

T4 SaeA araX HRA & (O HIHTed Afufraw, 1962 @yur gavd) A fAuifa wrg ot
g e, B gve, wah ok Rifty 7w & i & sflq srar 8 A = 200/-(FTT &1 |1 7H)AT
%.1000/-(FUT T §9R 7T ), a1 +ft 7rwer &, @ i R agrar & e ger AL.oR.6
1 <) ftrai, afe e, W TAT ST, ST T €S F A R FIY UF A AT W B
21 @ 32 BN & =U # $.200/- 3R 7% e wr@ F 4y € d BI9 § FY F 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T . 2 & efl9 giud ATHal & faraT 3 A & WER | gie $ig odiad 39 Ma% H g
ey @ar g o @ Huges e 1962 FT URT 129 T (1) & o B #.0.-3
Horges, H1T IATE Yod AR Ja1 F dia sfeww & wwy Fafafed ud w sdla &
TP &

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

HHRe®, $aid IdE Yod @ Hal B Ulfery | Customs, Excise & Service Tax Appellate
iftyepur, ufdedt &=ty dis Tribunal, West Zonal Bench

o4 dfvre, agaTel Had, Fde ARRFR ge, | 20¢ Floor, Bahumali Bhavan,

SHRAEI, eHaldIg-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

dargres (fUaH, 1962 B YR 129 T (6) & U, HATge® sifufam, 1962 1 URT 129
T (1) & efi7 onfler & w1y Fufaf@a g gau 81 arfet-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(®)

Fia § GHETAd AT A Wil (d] QIHKed SHUDR gIRT HET 7141 b 1R AT adT
T g€ B IHH Uig @@ FUY 1 I¥E HH Bl dl TP gUR L.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(E)

3rdd @ Srd "5 A ool [ed] SIHTSled ATUBTRI g1 HIT 71471 (e S TS YT A1
T €8 $1 I$H UiY a@ ®uU § it 8 AfeT U8 yuw ar@ ¥ sfie 7 81 a1 Ui g
FYY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M

Ut § Srard 2THd B oigl (9] GTHed USRI gRT JIT 747 Yo I ST qYT T
T €% BT IGH U9 a8 € 9¢ 4 U@ g ol o9 gWR U,

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

IBEGEAT SRV % A, A T Yeb B 10% el B W, 6] Yo 41 Yewh Ud &S [ad1G # 6, T/ 48 & 10%
| #1 |, ol Fad < faare A 8, ardia @ s |

ﬂm ppeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
/ diafy and penalty are in dispute, or penalty, where penalty alone is in dispute.
w

T TUTTTOH B YRT 129 (T) & 3<7id (Uia UIUSHIV & GHE AR YA 3M1ded U3- (&)
A AW & forg a1 Tafad) 1 URA & fore ar fesft sma wae & g few g ordia - - sryar
g%mmﬁaﬁ%mﬁ%ﬁqmaﬁﬁ%mumﬁﬁmwmm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s VK Trading Co., 403/11, Near Mahaveer
Mandir, Panipat- Haryana, (hereinafter referred to as the ‘Appellant’) in terms of
Section 128 of the Customs Act, 1962, challenging the assessment of Bill of
Entry no. 6970245 dated 05.10.2016 (hereinafter referred to as ‘the impugned

order’) filed at Customs, Mundra port

2 Facts of the case, in brief, are that the Appellant filed a Bill of Entry
no. 6970245 dated 04.10.2016, wherein the proper officer enhanced the value
and the appellant paid differential duty of Rs.31903/-.

2.1 Aggrieved by the order of the Proper Officer, the appellant filed
appeal before the Appellate Authority. However, the Appellate Authority, vide
OIA No. MUN-CUSTM-000-APP-079 TO 094-17-18 dated 30.06.2017, rejected
the appeal on the grounds that the Appeal Memorandum was not filed by the
competent person in terms of Rule 3 of the Custom Appeals Rules, 1982.
Further, being aggrieved with said OIA, the Appellant filed further appeal before
the Hon'ble CESTAT and Hon'ble CESTAT vide Order A/11161-11168/2023
dated 30.05.2023 has remanded back to the Commissioner (Appeals) to provide

an opportunity to the appellant to correct this defect.

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the
present appeal against the assessment of Bill of Entry no. 6970245 dated
04.10.2016. The Grounds of Appeal are not reproduced in detail for sake of
brevity, as the copy of the same is available with the Appellant as well

Respondent. However, the same have been examined and the brief is as under:

3.1 The appellant challenges the assessment order on the basis that the
proper officer enhanced the transaction value of the imported goods—Nylon -
knitted fabrics—from 1.80 USD per KG to 2.10 USD per KG without sufficient or
cogent reasons. The appellant maintains that all conditions under Section 14 of
the Customs Act, 1962 were fulfilled, as the declared price was the actual price
paid, the buyer and seller were not related, and price was the sole consideration.
Supporting documentation, including the Contract, LC, Invoice, and Packing

List, was submitted to verify that the declared value represents the true
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transaction value.

3.2 The appellant further contends that the proper officer failed to follow
the mandatory legal procedure for rejecting a declared value under Rule 12 of
the Customs Valuation Rules, 2007. Specifically, the officer did not record
reasons for doubt in writing, did not ask the importer for further information,
and did not provide a reasonable opportunity for a hearing before discarding the
transaction value. Without a formal and legal rejection of the transaction value
under Rule 12, the appellant argues that the department cannot legally proceed

to determine value using alternative methods such as identical or similar goods.

3.3 Additionally, the appeal asserts that the department’s reliance on
NIDB data to enhance the value is legally unsustainable and lacks evidentiary
value. The appellant points out that the department failed to demonstrate that
the data used for comparison involved "identical" or "similar" goods imported at
the same commercial level and in comparable quantities. It is argued that for
textile products like fabrics, prices vary significantly based on parameters like
color, size, and design, making simple data comparisons unreliable without

specific proof of comparability.

3.4 Finally, the appellant argues that the enhancement violates the
principles of natural justice because the assessment was conducted "behind the
back” of the importer. Citing Supreme Court precedents such as M/s Gira
Enterprises and Polyglass Acrylic Mfg. Co., the appellant emphasizes that the
burden of proof for undervaluation lies with the department, which must disclose

7T Ats evidence to the importer for rebuttal. Because no such evidence of
RashiB M " )
" ‘\.\-_-‘g__"a{]temporaneous imports or excess payments was provided, the appellant

"2

‘;r_é‘i;ciucsts that the assessment be quashed.

_I\_ \ .,;\ ’.", ¥ '
L 4
“\_¥=na “PERSONAL HEARING:
4. Personal hearing was granted to the Appellant on 06.01.2025,

20.01.2025, 10.02.2025 , 10.03.2025, 25.03.2025 and 13.11.2025 following the
principles of natural justice however, neither the appellant nor their

representative appeared for the Personal hearing nor gave any submission in

o

this regard.
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DISCUSSION AND FINDINGS:

5. [ have carefully gone through the case records, impugned order
passed by the Proper Officer and the defense put forth by the Appellant in their
appeal. I find that ample opportunities for personal hearing have been given to
the Appellant in the matter but they have failed to appear for the same. Hence I

proceed to decide the case on merits on the basis of records available before me.

5.1 To understand the gravity of the omission in the present case, it is
essential to examine the architecture of Section 17 of the Customs Act, 1962, as
it stands post the 2011 amendment. The shift from "Departmental Assessment”
to "Self-Assessment” was designed to facilitate trade, but it simultaneously
introduced rigorous safeguards to prevent arbitrary interference by the
Department. Under Section 17(1), an importer entering any imported goods shall
self-assess the duty, if any, leviable on such goods. This is the primary act of
assessment. The "Proper Officer" is not required to verify every Bill of Entry but

is empowered under Section 17(2) to verify the self-assessment.

5.2 If the Proper Officer, upon verification, examination, or testing of the
goods, finds that the self-assessment is not done correctly, Section 17(4) allows
him to 're-assess' the duty. This power of re-assessment is not absolute or
unfettered; it is explicitly contingent upon the officer finding that the self-
assessment was "incorrect.” Section 17(5) acts as the "Check and Balance” in the
statutory scheme providing the Mandatory Requirement of a Speaking Order. It

states:

"Where any re-assessment done under sub-section (4) is contrary to the self-
assessment done by the importer or exporter regarding valuation of goods,
classification, exemption or concessions of duty availed or any other
parameter adopted for the levy of duty, and within fifteen days from the
date of re-assessment of the bill of entry or the shipping bill, as the case
may be, the proper officer shall pass a speaking order on the re-assessment,
notwithstanding that the importer or exporter, as the case may be, confirms

his acceptance of the said re-assessment in writing."

5.3 The legislature has used the word "shall" in Section 17(5). In legal

parlance, and as per the principles of statutory interpretation, the word "shall"

denot
otes a mandatory command. When a statute uses "shall." jt must be
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In the context of Customs, where an enhancement of value leads to an additional
financial burden on the citizen, the requirement to explain the reasons for such
burden is a core constitutional and statutory obligation. The statute prescribes
a strict timeline of 15 days. This is intended to ensure that the importer is not
kept in the dark about the reasons for the enhancement for an indefinite period.
By missing this timeline and failing to issue the order altogether, the

Adjudicating Authority has rendered the re-assessment legally infirm.

5.4 The Department often contends that the importer "accepted" the
value on the EDI system. However, the proviso to Section 17(5) and various Court
rulings make it clear that mere "electronic" acceptance or payment of duty for
the sake of clearance does not constitute a valid "confirmation of acceptance in
writing" that would exempt the officer from passing a speaking order. A waiver
of a speaking order must be explicit, informed, and truly voluntary—not a result
of the "Hobson's choice" faced by importers between paying extra duty or

incurring massive demurrage.

5.5 Section 17(5) is inextricably linked to Rule 12 of the Customs
Valuation Rules, 2007. If an officer disagrees with the self-assessment
(transaction value), he must have "reasons to doubt" the truth or accuracy of the
declared value. These reasons must be recorded and shared with the importer
via the speaking order. Without the order, there is no evidence that the officer

even applied the Valuation Rules correctly.

5.6 The absence of a speaking order in cases of reassessment is not
merely a "procedural irregularity” that can be cured by a post-facto explanation;
it is a fatal flaw that goes to the root of the jurisdiction and the legality of the
assessment. The primary function of a speaking order is to manifest the "ratio
,,w_-f_‘:-ée\g:xdendl"—-the reason for the decision. In the absence of a reasoned order, the
""":'revassgssment becomes an "ipse dixit' (an unproven statement) of the officer,
whmh 18 abhorrent to the rule of law. In the case of M/s. S.G. Herbs v. The
é‘o r!#ssmner of Customs , the Hon’ble Delhi High Court vide Order dtd.

““‘“'20.94 2021 in W.P.(C) 10467/2021 emphasized that the requirement of a

speakmg order is a statutory right of the importer.

5.7 The Hon’ble High Court of Calcutta in Kothari Metals Ltd. v.
Union of India reported at 2011(274)ELT488(Cal.) dealt with a similar

situation where value was enhanced without reasons. The Court held that:
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“14. It appears that by way of amendment of the Customs Act by Section 20 of the Taxation o
Laws (Amendment Act) 2006 [29 of 2006] with effect from 13th July, 2006 sub-section (3)
of Section 17 of the Customs Act was incorporated which is quoted below : =

“I(5) Where any assessment done under sub-section (2) is contrary to the claim of the
importer or exporter regarding valuation of goods, classification, exemption or concessions
of duty availed consequent to any notification therefor under this Act, and in cases other
than those where the importer or the exporter, as the case may be, confirms his acceptance
of the said assessment in writing, the proper officer shall pass a speaking order within fifteen
days from the date of assessment of the bill of entry or the shipping bill, as the case may
be.]”

15. On a plain reading of the aforesaid sub-section, it appears that a duty is cast upon the
proper officer to pass a speaking order within 15 days from the date of assessment of the bill
of entry or the shipping bill, except the cases where the importer confirms his acceptance of
the assessment in writing.”
5.8 Under Section 128 of the Act, an importer has a right to appeal
against an "order or decision." If no speaking order is passed, the importer is
effectively deprived of the material grounds required to draft an appeal. In the
present case, by failing to issue a speaking order, the Adjudicating Authority has
effectively silenced the importer's right to challenge the valuation on merits. The
enhancement appears arbitrary as there are no recorded findings regarding why
the declared transaction value was rejected under Rule 12 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007. The failure
to pass a speaking order under Section 17(5) is a clear violation of the statutory
mandate and the principles of natural justice. Without such an order, this
Appellate Authority is unable to examine the merits of the valuation
enhancement. The proper course of action, in line with Section 128A(3) and

judicial discipline, is to remand the matter for a "de novo" (fresh) adjudication.
7 "\ i

6. In view of the detailed discussion and findings above, I set asu:ig tl;xe
assessment of Bill of Entry No. 6970245 dated 04.10.2016 and remand ﬁhe
matter back to the Adjudicating Authority for fresh adjudication." The

N a2
Adjudicating Authority is directed to pass a speaking order in terms of Section- ""/

17(5) of the Customs Act, 1962, after following the principles of natural justice.

7, The appeal is disposed of by way of remand.

l/‘ \>

(AMIT GUPTA)
Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49-92/CUS/MUN/2023-24 Date: 06.03.2026

Page 8 of 9



F.No.S/49-92/CUS/MUN/2023-24

By Speed post /E-Mail

To,

M/s VK Trading Co.,

403/11, Near Mahaveer Mandir,
Panipat- Haryana

Copy to:

% The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2 The Principal Commissioner of Customs, Custom House ,Mundra.

3 The Deputy/Assistant Commissioner of Customs, Custom House,
Mundra.

4. Guard File.
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