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I

lz.
I This copy is grantcd free of cost for the private use of the person tc whom it is issued

( rrw€frqlrr) *rom{, ;riffi erurs{raQa1r{ltrsrq6'G.

Under Section 129 DI)(l) of the Customs Act, 1962 (as amended), in respect of the
following categorics o[ cases, any person aggrieved by this order ca: prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision APplication), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to

any goods imported on baggage

rmetqrrras{tEftrqtc-i
6ffi

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such d lstination are short of
the quantity required to be unloaded at that destination.

fr) rcr,itorqrqxdqrilqri.ffi

(c) Payment of drawback as provided in Chapter X of Customs Act, 19612 and the rules made

The revision application should be in such form and shall be verified in such manner as

may be specified in thc relcvant rules and should be accompanied b1 :

,r870 .6 3t-fiff #qtffi tf ft aft qrrqor:lqr5s31 4

cFdqt,

4 copies of this order, bearing Court Fee StamP of paise fifty on

prescribed under Schedule 1 item 6 of the Court Fee Act, 1870
ly in one copy as(a)

(tr )

srcrATgtzf{d rffiffi 4 cftqi,

4 copies of the.Order in'Original, in addition to re levant documents, if anY

4 fM---_

4 copies of the Application for Revision

, 1,962

,qlrs,als,q-ffi emfrvc-Aatftftstftacfmril+t. zoor-

The duplic ,t. 
"opy 

of the T.R.6 challan evidencing payment of Rs.2()O/ - (Rupees two

Hundred only) or Rs 1,0{)0/ {liupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and M iscellaneous Iteros being the fee

prescribed in the Custonls Act, 1962 (as amended) for hting a Revision APPlication. lf the

amount of duty and interest demanded, fine or PenaltY levied is one lakh ruPees or less,

fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs 100O/-

rsq(frgtcrfl qrd. I 000/-f{<qgqo-trgr{qr,

;,aii,li*#,@.3{R'6 otaqftqi'
qfuqro..qirnrrqrqro t()Sstfl+-F-trA'5':00'-

3ttipn'orrq1-*of kErmFqA"€. r o oo, -

L-
lra

4 {afl. 2

+.i#"utr*-a+sreroffion
;GitaFrqc isez aIERI 12e s (1) 1ry1ffi{fr s -s
fr 
..ffi :ffi 

"lt{i'{ror#oorrq-dt{"r}rfi 
cqtFrtsFdfrf,dqt

In respect of cases other th
by this order can hle an aP

bi4sB,eQustoms'

an these mentioned under item

oeal under Section 1 29 A(1 ) of t

Excise and Service Tax APPella

2 above, any Pers
he Custolns Act, 1

te Tribun al at the

tl.dc.d'{t{rordlatfrt$

1nsnffit
on aggrieved
962 in form
following

C.A. 3

addre
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Custorns, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

,7962 129 g (6) ,7962 129qlry+'vti-{@-
Under Section 129 A (6) ofthe Customs Ac1, 1962 an appeal under Section 129 A (l) of
the Customs Act, 1962 shall be accompanied by a fee of

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five Iakh rupees or less, one thousand
rupees;

s{Rro-d-ffi qfuEvTtrqq

ircqsr€Er€Fqqtorfus-+fr ;q$0ylitqq

where the amount of duty and interest demanded and penalty Ievied by any officer of
Customs in the case to which the appeal relates is more than flfty Iakh rupees, ten
thousand rupees

{s r o? 3fiff,{+q{,
1 o ? 3l{r6T+qr,sdifrET<sft?Tdi?,.Ifff,{€rqrSl-rr I

STFI 12 e (g) - (ir')
+oonanr*frrqqrrrohrffiE rrt+bRrqqrE ffsFqrdqqtfrSfuSqSorftc, - 3{q?IT

rqr 3fftfiql3{r+({q{s.rg-gr{ffift('drq{
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant o[ stay or for rcctification of mjslake or for ar:y other purpose; or
(b) for restoration of an appeal or an appLir:ation shalr bc accompanied by a fce of five
Hundred rupees.

(,, '-.

fubflq3cl({@{i_qtfl3{frfrq3dU
s-{or,qf}fra-ffid

, {gqrfr lldq,ffi {wrrRgd, 3fi IR

(iD'

)

(a)

(q
)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupecs ;

(q)

(c)

(g)

(d) An appeal against this order shall lie before the Tribunal on payment of 1O7o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.
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M/s Ajanta Manufacturing Pvt. l,td., Orpat Nagar, 8-A National Highway,

Near Surajbari Bridge, Vandhia, Samakhiyali, Kachchh, Gujarat - 370150

(hereinafter referred to as "the appellant") have filed the present appeal in

terms of Section 128 of the Customs Act, 1962 agains t Order-In-Original

(OIO)No. 13/AC/RNS/GPPL/2023-24 dated 02.O1.2024 (hereinafter

referred to as "the impugned order') issued by the Assist-ant Commissioner,

Customs House, Pipavav (hereinafter referred to as "the adjudicating

authority'' ).

2. Briefly statcd,facts of thc case are that the appellant having IEC No.

2403006009 had imported goods by classifying the salne under Customs

Tariff lleading No. 7020 O0 90 of the First Schedule to ()ustoms Tariff Act,

1975 vide the Bill of Entry No-7636674 dated-14.08.2()18. Description of

the goods imported is as follows:

(i) Micro crystal unpolished glass 1 white & Golden Design-1802 with

printing, Parts of induction Cooker; &

(ii) Micro crystal unpolished glass 4 Blue & 3 whir.e ring -1802-with

printing, Parts of induction Cooker (hereinafter referred lo as the imported

goods)

2.1 During thc analysis of the Bill of Entry No-7636674 dated-

14.08.2018 it is noticed that the goods which are menti':ned at sr. No.96

& 97 in the subject Bill of Entry are classified under CTII 7O2O OO 90 paid

IcsT @ l2o/o as per sr. No. 179 of Schedule-Il of the IGST Notification

ol/2017. whereas since 15.11.2017 IGST Notification ctl/2017 has been

amended vide Notifrcation No. 43 l2Ol7 - Integrated Tax (tlate), and entry s.

No. 1g5A has been inserted for chapter heading 701)0, therefore, the

chapterheadingT020attractstwosetsoflGsTrates,i'e.72okwder

Sr.No.lTgofSchedule-Iland187ounderSr.No.l95I'ofSchedule-Ill,

respectively. Both these cntries are reproduced as below::

Sr. No. 179 of Schedr-tle II of Notification No' O1/2O17 Integrated Tax (Rate)

d,ated, 28.06.2017 as amended:

7020 Globes for lamPs and lanterns,

Founts for kerosene wick lamPs,

Glass chimneys for lamPs and

lanterns

12Yo

B

179

s / 49 -t6r I cus I lMN I 2023'24
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Sr. No. 195A of Schedule III of Notification No. Oll2OlT Integrated Tax

(Rate) dated 28.06.2017 as amended:

Other articles of glass (other

than Globes for lamps and

lanterns, Founts for kerosene

wick lamps, Glass chimneys for

lamps and lanterns]

From above tables, it appears that Sr.No. 1954, of Schedule-Ill excludes

such descriptions of goods, which are covered by entry 179 of Schedule-ll.

Therefore, goods other than the goods covered by entry 179 of Schedule-ll

attracts IGST rate @ l8o/o. The appellant imported Micro crystal unpolished

glass and declared it as a part of induction cooker. However, Sr. No. 179 of

Schedule-Il covers only the following goods;

Description of Goods

Founts for kerosene wick lamps

Glass chimneys for lamps and lanterns

It appeared that Micro crystal unpolished glass part of induction cooker is

not specifically mentioned in it. The imported goods i.e. Micro crystal

unpolished glass part of induction cooker are other than the goods

specified against Entry 179 of Schedule-ll, therefore, the same are covered

under Sr.No. 195,4' of Schedule-lll and attracts IGST@Ig%. The appellant

had paid inadmissible lower IGST of i.e. @ l2o/o under Entry 179 of
schedule-Il for the imported goods which resulted in short-pa5rment of
IGST amounting to Rs. 82,849 /-.

2'2 Therefore, the appelrant was duly communicated the observations
vide letter dated 07 .04.2022 and, reminder d,ated, 26.09.2022 & 26.os.2023
and requested them to pay the differential IGST along with applicable
interest and in response of the letter, no reply has been received from the
appellant. Therefore, Show Cause Notice F.No:-VIII/4g _lg/AR26/2L_
22/GPPL/22-23/Bzg dated r6.08.2o23 issued to the appellant demanding
Customs Duty of Rs 82,849/- under Sectio n 2ggl of the Customs Act,
L962 read, with section 5 of IGST Act, 2orz, interest under section 28AA of
the Customs Act, 1962 read with Section 50 of CGST Act, :2017 and
penalty under Section l14A of the Customs Act, 1962.

195A 7020 l8()h

Sr. No.

1 Globes for lamps and lanterns

2

3

Page 5 of 19
s / 49-L6L / CUS / )MN / 2023-24

.41



3. Being aggrieved with the impugned order, datr:d O2.Ol .2024, th.e

appellant have filed the present appeal and mainly contt:nded that;

The appellant respectfully submits that a higher amount of IGST, if

has been discharged on the imported iterr.s the same was

admissible as ITC to the importer, hence and therefore, there was

no loss to the exchequer. The SCN & Order in Ctriginal has neither

listed down the reason for invoking Sec 28(4) nor made any specific

reason for the same, but only mentioned in casual way that

appellant have deliberately mentioned alleged wr,lng heading to pay

lesser IGST, In fact, except a causal statemen I is made nothing

available in the SCN & Order to invoke the ex1:ended period of 5

years in the Notice.

It is well settled that Notice can be served for a lteriod of five years

in case of collusion, suppression of facts or willful misstatement, if

assesses is not guilty of suppression of facts, <:ollusion or willful

misstatement of facts, extended period of limitation cannot be

invoked as held in the case of CC vs MMK Je wellers (2008)225

ELT3(SC). Further Honorable Supreme Court in Flainbow Industries

V CCE lgg4(74)ELT39SC) have held that in order for the extended

period to apply, two ingredients must be present, willful

suppression, mis-declaration etc., and the intention to evade duty'

SameviewhasbeentakeninthecaseTamilnadttHousingBoardv

CCE 1995 Suppl(l) SCC50. In this case it was held that power to

extend period from one year to 5 years are exce;:tional power and

hence have to be construed strictly' T?rere is no mention of

intentional suppression or misstatement by the appellant with an

e
6

intent to evade payment of duty' It is humbly submitted that

payment of IGST under a particular entry No or Sr No/heading

instead of alleged Sr. no' is not non-disclosure of facts & cannot be

equated with a mala-fide intention of evasion of duty. The appellant

as under bona-fide bclief that its IGST rate was correct and

rther the items imported by the appellant were being used in the

rocess of manufacture, and eligible for ITC under GST even if

higher rate is paid. There was neither any evasion of tax nor any

Page 5 of 19 ry s I 49 -t6L I Crs I lMN I 2023 -24

2.3 The adjudicating authority, vide impugned order dated 02.07.2024,

has ordered to recover the IGST amounting to Rs. 82,849/- on the goods

imported and cleared by the appellant, under Section 28$l of the Customs

Act, 1,962. He also ordered to recover the interest at :1n appropriate rate

under Section 28AA of the Customs Act, 1962 and imposed a penalty of Rs

82,849 l- under Section 114A of the Customs Act, 1962.
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intention of a wrong doing on the part of the appellant. The

appellant also relied upon the following case laws:

(i) Merchantile and Industrial Dev. Co. Ltd. vs. CCE,

Ahmedabad 2014(3 13) ELT 553 (Tri.-Ahmd)

(ii) Sunanda Industries I-td. vs. Commissioner of C. Ex.,

Ahmedabad- II 2009 1245) trLT 861 ('lri. Ahmd)

The appellant, therelore, respcctfully submits that the entire

demand is time barred as extended period of limitation cannot be

invoked under Sec 28$l of Customs Act, 1962 and on this ground

alone, the impugned Order descrves to be quashed and set aside.

The SCN is not issued within the stipulated time hence time barred,

Without prejudice to the aforesaid, the appellant state and submit

that, even otherwise, the demand is ex-facie untenable,

unsustainable, without jurisdiction zrnd illcgal inter alia since it is
ex facie barred by limitation and no such demand can be raised

when the Bills of Entry havc been asscssed and no show cause

notice has been issued under the provisions of Section 28(1) of the

Customs Act, 1962. In this case , the Bills of Entry was correctly

assessed at the relevant time by thc propcr officer and thereafter,

no show cause notice has been issucd by the proper officer within

the period of limitation as prescribed in Section 28(1) of the

Customs Act, 1962. Therefore, not only the demand notice ex facie

illegai since the demand of IGST rs sought to be made beyond the

period of limitation as mandated by Section 28(1) hence barred by

limitation. The learned Assistant Commissione r refer to thc Honble

Supreme Court Order for granting rclicl for filing Appeal etc during

Covid period, but the same is not availablc under Customs Act.

The appellant submits that the payment of additional IGST, as

demanded in SCN and confirmed in the impugned Order is

available as ITC to the appellant, the demand is revenue ncutral.,l.o

support their contention, the appellant relied on the following

judgments:

(i) Atul Ltd v ccE (2009)2378L'\287(CESTAT),

(ii) PP Patel & Co. V CCE(2oOs)2s6tiL,r.32o (CESTAT)

(iii) Crompton Greaves Ltd. vs. Commr. of C. Ex.. Mumbai_ltl

2008 (230) ELT 488 ('l'ri. Mum)

(iv) Vickers Systems International Ltd. vs. Commissioner of C.

Ex., Pune- I -20O8 (229) b:,r,"1 298(Tri.-Mum)

(v) PSL Holdings Ltd. vs. Commissioner of Central Excise, Rajkot

2003 (156) ELT 602 ('t'ri. Mum)

a

t
.-
t

I
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(vi) Comnrissioncr of C. Dx. &CusVadoctara vs. Narmada

Chr:matur Pharmaceuticals Ltd. E.L.T. 2015 ll79l 276 (SC)

Pcnalty uncler Sr:ction 1 I 4A of Customs Act, 7962, provides for

mandatory penalty in casc of suppressiorr of facts, willful

misstatemcnt <:tc., lf cxtended period of limitat: on is not available,

pe nalty un<ler Scc I 14A is not imposable, as held in Pahva

Chemicals v CCE2OO5(189) ELT 257(SC). In ttre present case the

conduct of the appellant is totally bonafide and nothing suppressed

or miss declared by the Appellants. There is no any willful

misstatement in the present case as goods were correctly classified

and correct orlstorrr duty paid as already stated jn earlier paras, the

Demand is time barred as issued beyond normal period of

limitation. Hence penalty under sec 114A canno: be imposed in the

present casc.

Without prejudice to the above, it is submitted t hat the conduct of

Appellant was totally bonafide. Appellant neither had any intention

to evade payment of IGST. In the absence of any maiafide on the

part of Appellant, no penalty is imposable. In the case of Hindustan

Steel Ltd. Vs. State of Orissa(1978 (2) ELT (J159) (SC)), Hon'ble

Supreme Court held that no penalty shoulc be imposed for

technical or venial breach of legal provisions or where the breach

flows from the bonafide belief. It is submitted that the conduct of

Appellants rn the present case was totally bonafide and therefore no

pcnalty is imposablc. In CCE, Visakhapatnam v. Smithline

Bcecham Consumcr Health Care Ltd. reported in 2OO4 (167) E.L.T.

225 (Tri. Bang.), whercin it was held that mere claiming wrong

classification is no offence.

In the present case order have not elaborated at which of the

various act of commissions or omissions stated il) the provisions of

sec 114A have been commit.ted by the Appellants, mere mention in

the SCN and rclying on that is not sufficient, hence provisions

cannot bc invoked mere based on assumption or presumptions ln

view of above. it is submitted that the penalty is not imposable in

the prcscnl. case under Sec 1144.

Without prcjudicc to thc submissions in the foregoing paragraphs'

it is submitted that the case involves interpretat: ons of the two Sr

No. of IGST schedule under which IGST was leviable under 12% &

18%, as mentioned in SCN. No dispute regard: ng description of

items and its classification under CTH, it is nc'where mentioned

that GST on items imported is applicable @l8oh ' 3y interpretations

of various headings of IGST Notifications applicable, inference is

ia;'
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drawn regarding applicable rate of I 8ol, as mentioned in Order

itself. As already submitted, Appellanls acted in bona-fide belief. It

has been held by the Hon'ble Customs, Dxcise & Service 'I'ax

Appellate Tribunal in a large number of cases that no pena]ty is

imposable in cases involving interpretation of the statutory

provisions. Some of these cases are as under:

(i) Auro Textile v. Commissioner of Central Excise, Chandigarh

(2010 (2s3) ELT 3s (rri.-Del.)l;

(ii) Hindustan Lever Ltd. v. Commissioner of Central Excise,

Lucknow (2010 (250) ItL'l'251 ('l'ri Dcl.)l;

(iii) Prem Fabricators v. Commissioner of Central Excise,

Ahmedabad-ll [2010 (2s0) ELT 260 (Tri.-Ahmd.)];

(iv) Whiteline Chemicals v. Commissioner of Central Excise,

Surat (2009 1229\ EUI 95 (Tri. Ahmd.));

(v) Delphi Automotive Systems v. Commissioner of Central

Excise, Noida (2004 (163) ELT 47 (Tri.-De1.)1.

In view of the above, it is respectfully submitted that no penalty

ought to be imposed upon Appellants and the Order is liable to be

set aside.

.4

4. Shri Kirit Mehta, Import Manager, appeared for personal hearing on

06.06.2025. He reiterated the submission made at the time of filing appeal.

5. I have gone through the appeal memorandum filed by the appellant,

the impugned order and documents on record. The issue to be decided in

present appeal is whether the impugned order passed by the adjudicating

authority demanding differential IGST along with interest and penalty

under Section 114.,4, of the Customs Act, 1962, in the facts and

rcumstances of the case , is legal and proper or otherwise.
,t

l

'.+

It is observed that the appcllant having IEC No. 2403006009 had

ported certain goods as detailed above by classifying the same under

ustoms Tariff Heading No. 70200O90 of the First Schedule to the

customs Tariff Act, 1975 and filed Bill of Entry for clearance of the same.

During the analysis of the above mentioned Bills of Entry, it is observcd

that the appellant had claimed the benetit of sr. No. 179 of schedule-ll of
the IGST NotiJication ol /2017 and cleared the goods after pa5rment of IGST

@ L2o/o. It is observed that Notilication No. or/2orz Integrated rax (Rate)

dated 28.06.2OL7 has been amended vide Notification No. 43/2017_
Integration Tax (Rate) dated 14. I 1 .2olz wherein chapter Heading 7020

attracts two different set of IGST rates i.e. r2%o u..der sr. No. 179 of
schedule-Il a.^d l8o/o under sr. No. 195A of schedule-Ill, respectively. The

department was of the view that the goods imported by the appellant falls

Page 9 of 19 s I 4s-76L I CUs I tMN I zo23-24



under Sr. No. 195A of schedule-lll attracting IGST @ 18%. Thus it

appeared that the appellant has paid duty @L2%o insterrd of paying @18%

which resulted in short paJrment of duty amounting to Rs 82,849/-.

Therefore, Show Cause Notice F.No:-VIll I 48- 19 I AR2t; / 21 -22 I GPPL / 22-

231873 dated 16.08.2023 issued to the appellant demanding Customs

Duty of Rs 82,849/- under Section 28$l of the Custorrs Act, 1962 read

with Section 5 of IGST Act, 2017, interest under Se:tion 28AA of the

Customs Act, 7962 read with Section 50 of CGST Act, 2Ol7 and penalty

under Section 114A of the Customs Act, 1962. The Show Cause Notice

dated 16.08.2023 was confirmed vidc the impugned order.

5.2 It is observed that the appellant has in the 1;rounds of appeal

mainly contended that the Show Cause Notice is time barred as extended

period cannot be invoked in absence of willful suppressicn, mis-declaration

etc., and the intention to evade duty. Before starting cliscussion on this

issue, the text of the relevant provisions Section 28 of the Customs Act,

1962, is reproduced below (underline supplied):

USECTION 28. Recouery of d.utles not leoied o" ,trt pald or short-

leuied or short-paid. or erroneouslg reJunded, - 
(1) Where any [duty

ha.s not been leuied or not paid or has been short-leuie'C or short-pai-dl or

erroneouslA refunded, or any interest payable has not be'en paid, part-paid

or erroneouslA refunded, for anu reason other than the r<',asons of collusion

or anu u.tilful mi.s- statement or suDt) resston o f facts

(a) the proper olfrcer shatt, utithin ltun Aears] from the re nt date

serue notice on the person chargeable u.tith the duty or interest which ho,s

notbeensoleuied|orpaid]orulhichh-asbeenshort.leui<ldorshort.paidor

to uhom the refund has erroneousLg been made, requtring him to show

cause uhg he shoulcl not pa!/ the amount specified in the notice;

[Prouided that before is.suing notice, the proper offtcer shall hold pre'

notice consultotton u'ilh the person chorgeable uLith duty or interest in such

manner as maA be Prescrtbed;l

(4) Where any dutg ha^s not been fteuied or not paid cr has been short-

leuied or short-paidl or erroneouslg refunded' or interesl pagable has not

been paid, part-paid or ertoneouslg refunded, bV reason cf' -

coll LOn: Or

(bL anL,l statemen orI mis

C s resslon o ac a.s

Dy sl49-L6 2023-24
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bg the importer or the exporter or the agent or employee of the importer or

exporter, the proper ofjlcer shall, utithin fiue uears from the releuant date,

serue notice on the person chargeable uith dutg or tnterest uthich has not

been [so leubd or not paid] or which has been so short-leuied or short-paid

or to whom the refund has erroneously been made, requiing him to show

cause whg he should not paA the amount specified in the notice.

(8) The proper offrcer shall, after aLlowing the concerned person an

opportunifu of beirry heard and after considering the representation, if any,

made by such person, determine the amount of dutg or interest due from
such person not being in excess of the amount specijled in the notice.

(9) The proper officer shall determine the amount of dutg or interest under

sub-section (8),-

(a) within six months from the date of notice, l**"1 in respect oJ

ca.ses faLling under clause (a) of sub-section (1);

(b) tuithin one gear from the date of notice, 1"""1 in respect oJ

ca.ses falling under sub-section (4):

[Proutded. that where the proper offtcer fails to so determine within the

specified peiod, anA offtcer seniar in rank to the proper officer mag, hauing

regard to the ctcumstances under ulhich the proper ofJicer was preuented

from determining the amount of dufu or interest under sub-section (8),

extend the periad specijied in clause (ct) to a further period of sk months

and the perbd specified in clquse (b) to a further peiod of one gear:

Prouided further that where the proper officer faiLs to detertnine within

such nded peiod. such proceedinq shaLl be deemed to haue concluded

as no tice hod bee i,ssued. I

(9A) Notutithstanding anythtng contoined. in sub-section (9), ulhere the

proper ofJicer is unable to determine the amount of d.uty or interest under

sub-section (8) for the reason that-

(a) an appeal in a similctr matter of the same person or anA other

person i-s pending before the Appellate Tibunal or the High

Court or the Supreme Court; or

an interim order of staA hes been issued. by the Appellate

Tribunal or the High Court or the_ Supreme Court; or

the Board has, in a similar matter, issued. specifi.c direction or

order to keep such matter pending; or

(b)

(c)

J-l
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(d) the Settlement Commbsion has admitted an applicatbn made

bg the person concerned,

the proper offtcer shall in-form the person concemed the reason for non-

determination of the amount of duty or interest under sub-section (8) and in

such case, the time specifted in sub-section (9) shall apply not from the date

of notice, but from the dote when such reason ceases to exi-st.

(1OB) A notice issued under sub-section (4) shall be deemed to haue been

issued under sub-section (1), if such nottce demandir tg dutg is held not

sustainable in ang proceedings under this Act, including at anA stage of

appeal, for the reoson that the charges of collusion or ang uilful

misstatement or suppression of facts to euade difig has not been

establLshed against the person to u.thom such notice uns issued and the

(tmount of duty ancl the interest thereon shall be computed accordinglg.

Explanation 1. - For the purpose of this section, "releuani. date" means -

(a) in a case uhere duty b not leuied or rrct paid or s.\ort-leuied or short-

paid or interest is not charged, the date on uhblr the proper makes

an order for clearance of goods;

5.3 From the above-mentioned statutory provisions, it is very clear that

for issuing SCN under Section 28(41 of the Customs Act, 1962, there

should be "collusion" or "wilful mis-statement" or 'suppression facts" on

part of the appellant. In the present case, there is no charge of any

'collusion" on part of the appEllant. Neither any St€ttement has been

recorded nor any investigation has been conducted before invoking

extended period of limitation. In the show cause Notice dated 16.o8'2023,

there is bald allegation in Para 15 that ,,Whereos, it appears that the

importer has utillingty and delibenttetg has taken the benr"-tit of inadmissible

louter IGST of i.e. @12 under Sr.No. II 179for the imported goods tuhich are

couered und.er sr. No. 195A of Schetlule- I and attracts IGST@18o/o. This

culminated- into short-pagment of IGST amounting trt Rs'82'849/ - o's

calculated in annexure-A of this show cause Notite. Howeuer, the importer

has neuer di,sclosed the soLme to the department at ana point that theg haue

auailed the benefit of inadmissible louter IGST of i'e' @12 under Sr'No' II'179

for the imported goods under the aforesaid bill of entrg ' The same has been

comes to the notice onlg during the analgsis of the biU of entry ' On be g,
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pointed out, the same to the importer uide letter dated 07.04.2022 and

reminder dated 26.O9.2022 & 26.05.2O23 to pay the differential IGST along

with applicable interest no response from the importer has been receiued..

?his shou.rs the malafi.de intention of the importer not to paying the

differenttal amount of IGST pagable by them..,, It is not mentioned in the

notice that how the importer has made willful mis-statement and which
facts have been suppressed and the same has been confirmed in
mechanical manner in the impugned order without recording any logical

finding of collusion or wilful mis-statement or suppression facts on part of
the appellant. .

5.4 In this regard, I am of the view that merely claiming benefit of
wrong serial Number of any Notification does not amount to suppression of
facts and willful mis-statement, so far as description and other particulars

of goods are correctly declared. In this regard, I rely upon the followirrg

case law (gist):

1998 (1011 E.L.T. 54e ls.c.l
IN THE SUPREME COURT OF INDIA

NORTHERN PLITSTIC LTD.
Versus

COLLECTOR OF CUSTOMS & CENTRAL EXCISE
ciuil Appeal No. 4 196 of 1989 with c.A. No. 332s of 1 990, d.ecid.ed on I 4-7- 1998

Exemption - Description of goods givcn correctly and fully in bill of
entry/classification declaration - Lafng claim to some exemption, whether
admissible or not, is a matter of belief of assessee and does not amount to
mis-declaration - sections 25(r) and I I 1(m) of customs Act, 1962 - section
5A(1) of central Excise Act, 1944 - Rules 173El and 173e of central Excise
Rules, 1944.

a.Edd /;
tl

+

4

.4 I

2O2O l37Ll E.L.T. gZ4 (Trt. - Mumbaif
IN THE CESTAT, WEST ZONAL BENCH, MUMBAI

SIRTHAI SUPERWARE IIVDIA LTD.
Versus

coMMR. Or. CUSTOMS, NHAVA SHEVA_III
Ftnal arder No. A/ 86791 / 20 1 T-WZB, dated I O_ I 0-2O 1 9 in Appeal No.

c/ 8560s/ 201 7

4

t)tr.

Demand - Limitation _ Extended period _ Misdeclaration of facts _ By givingcorrect description on the documents relating to import clearance, burdenof maki4g correct declaration on the Bilr of Entry discharged by appe,ants- Any error in crassification or exemption claimed on B,r oi Ent.y 
"".r.,ot 

t.misdeclaration with the intention lo evade paJ,rrnent of duty _ Extendedperiod of limitation not invocable - Demand which fa,s within the normalperiod of limitation only needs to be upheld - Matter remanded back tocommissioner for re-determination and re-quantification of demand which, can be made by denying the exemption under Notification No. 46 / 20 ) I _

-[
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Cus. to the appellants within the normal period as provided by Section

28(1) of Customs Act, 1962. [paras 5.5, 5.1]

Confiscation and penalty - Customs - Fact that the goods correspond to

declaration in respect of the description and valu6 is s;ufficient to take the

imported goods away from the application of Sections L 11(m) and 111(o) of

Customs Act, 1962 - Confiscation of goods and imposition of penalty under
Section 112(a) ibid cannot be sustained - Appellant not having made any

mis-declaration with intent to evade payment of duty, penalty not

imposable under Section 1 14A of Customs Act, 1962. [pa7as 4.9, 4.1O]

l2023l 4 Centaa 73 (Trt.-Dell
IN THE CES'|A'|, 'l'RIBUNALPITINCIPAL BENCH, NrtW DELHI

MIDAS FERTCHEM IMPEX PVT. LTD.

Versus

PRINCIPAL COMMISSIONER OF CUSTOMS, ACC (IMPORTI, NEW DELHI

Final Order Nos. 5O027-5O03 1 of 2023 in Appeal Nos. C/ [2239/ 2O21 Lttith

C/ 52240-52243/ 2O2 1, decided on 1 3- 1 -2O.23

Self-assessment - Scope of - There is no separate mechanism - It is also a

form of assessment - As importer is not expert in assesstnent and can make

mistakes, there is provision for reassessment by officer' - Although Bill of

Entry requires importer to make true declaration and confirm its contents

as true and correct, columns for classification, exenrption notifications

claimed and valuation are matters of self-assessment an<l are not matters of

fact - Claim of wrong classification, ineligible exemption or valuation not

fully as per law, or wrong self-assessment by importer will not amount to

mis-declaration, mis-statement or suppression - Section 17 of Customs Act,

1962. [para 50]

ts

6
+

2019 (3661 E.L.T. 318 (Tti. - HYd.f

IN'THE CESTA'T, RDGIONAI, BDNCH, HYDERABAD

[couRr No. I]

LEWEK ALTAIR SHIPPING PVT. LTD.

Versus

CoMMISSIONER OF CUS.' VIJAYAWADA

Confiscationandpenalty.Misdescriptionofgoods-Mentionofwrongtariff
orclaimingbenefitofanineligibleexcmptionnotificatio:rcannotformthe
basis for confiscation of goods under Section 111(m) of Customs Act' 1962 -

Therefore, confiscations and redemption fines set aside - Consequently no

penalties imposable under Section 112(a) of Customs Act' 1962' [para 7]

PenaltyunderSectionll4AAofCustomsAct,lg62-Claiminganincorrect
classification or the benefit of an ineligible exemptio a notiflcation not

amounts to making a false or incorrect statement, it beirLg not an incorrect

description of goods or their va-lue but only a claim made try assessee - Thus'

eveniftheappellantmakesawrongclassificationorclaimsineligible
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exemption, he will not be liable to penalty under Section l l4AA of Customs
Act, 1962. [para 7]

5.5 Further, I find that the Civil Appeal Diary No. L9639 of 2Ol9 filed by

Commissioner of Customs, Vijayawada against the above-mentioned Order

of Honble CESTAT has been dismissed by the Honble Supreme Court on

05.07.20 f 9 by holding that there is no legal infirmity in the impugned

judgment and order warranting Supreme Court's interference under

Section 130E(b) of the Customs Act, L962. lCommi,ssionerv. Leunk Altair

Shipping Pvt. Ltd. - 2019 (367) E.L.T. As28 (5.C.)1.

5.7 I rely upon the Order passed by the Hon'ble Supreme Court in the

case of Pushpam Pharmaceuticals Company Vs. Collector of C.Ex., Bombay

[1995 (78) ELT 4O1 (SC)]. Para 4 of the same is as follows (underline

supplied):

"4. Section 1 1A empowers the Department to re-open proceedings if the

leug has been short-leuied or not leuied u-tithin six months from the releuant

date. But the prouiso carues out an exception and permits the authoitg to

exercbe this pounr uithin fiue years from the releuant date in the

circum.stances mentianed tn the proui-so, one of it being suppression of

The meaning of the word both in law and euen otherwise is uell

utn. In normal understanding it Ls not different that ulhat i"s explained in

us dictionaies unless of course the context in ulhich it has been used

dicates otheru-rke. A perusal of the prouiso indicates that it has been used

in compang of such strong words as fraud, coLlusion or wilful default. In

fact it is the mildest expression used in the proubo, Yet the sunoundings in

whtch it has been used it has to be construed stictly. It does not mean anA

omission. The act must be deliberate. In taxation, it can haue onlg one

meaning that the correct information was not disclosed deliberatelg to

escape from pagment of duty. Where f.acts are known to both the parties

the omission bu one to do what he ht haue do f7e qnd not that he must

haue done, does not render it suppression.

5. In the result thi.s appeat succeeds and Ls allowed. The matter i.s

remitted back to the Authoitg for determiningl the turnouer of the assessee

in respect of only that period uthich is within six months from the date of

issue of show cause notice. "

5.8 I also rely upon the Judgment of the I'{onble Supreme Court in the

case of Collector of Central Excise Vs. Chemphar Drugs & Liniments [1989

ftq ELf 276 (SC)1. Relevant portion of the same is as under (underline

supplied):
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"8. Aggieued therebA, the reuenue has come up in appeal to this

Court. In our opinion, the order of the Tibunal must be sustained. In order to

make the demand for dutg sustainable beyond a perio,T of six months and

up to a period of 5 geors in uieut of the prouiso to sub-section 1 1A of the Act,

it hrzs to be established that the duty of excise has not b.zen leuied or paid or

short-leuied or short-paid, or erroneously refunded by reo.sons of either fraud

or collusion or uilfuL misstatement or suppression of facts or contrauention of

ang prouision of the Act or Rules made thereunder, uith int€nt to euade

paAment of dutg. Eometning positiue other than mere iltactio r a iLure on

the part of the manufacturer or producer or const)ious or deLiberate

LlrthlLoldva of infonnotion u.then the manufacturer lcneu-t otheruise is

required before it is saddled with any liabilitg, before the period of six

months. Whether in a particular set of facts and circurn-stances there uas

any fraud or collusion or u.tilful mLsstatement or suppression or contrauention

of ang prouision of ang Act, Ls a question of fact dependtng upon the facts

and circum.stances of a particular case. The Tibunal catne to the mnclusion

that the facts referred to hereinbefore do not warrant ary1 inference of fraud.

The assessee declared the goods on the basi.s of their beli.ef of the

interpretation of the prouisions of the laut that the exemftted goods were not

required to be included and these did not include the uat-ue of the exempted

goods which theg manufactured at the releuant time. The Tiibunal found

that the explanation u,tas plausible, and also noted thdt the Department had

LL knoule eo th<: about martu reo aLl the oods manufacture d

b the res ndent uhen the declaration uas jlled bg t\e respondent. The

respondent did not include the ualue of the product other than those falling

under Tariff ltem 148 manufactured bg the respondent ond thb was in the

knouledge, according to the Tibunal, of the authoities. These findings of

the Tibunal haue not been challenged before us or befor,? the Trtbunal itself

as being based on no euid.ence,

9. In that uieut of the matter and in uieu of the requirements of

Section 1 1A of the Act, the claim had to be limited for a period of sk months

as the Tribunal did. We are, therefore, of the opinion thc,.t the Tibunal uas

right in its conclusion. The appeal therefore fails and i.s occordinglg

di.smissed."

5.9 By relying upon the above Judgment, the Honble Supreme Court in

another case of Padmini Products Vs. Collector of C.Ex. 11989 (43) ELT 195

has held to the effect that extended period of 5 yeats is not applicable

mere failure or negligence of the manufacturer to take out licence or

duty when there was scope for doubt that the goods .,vere not dutiable.

0 The above-mentioned three case law, though :-elated to Central

Excise cases, are squarely applicable to Customs cases irlso inasmuch the

)
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,

wordings of erstwhile Proviso to Section I i A( 1 ) of the Central Excise Act,

1944, and Section 28(4) of the Customs Act, 1962, are similar.

5. 1 1 On Customs side, I find that the jurisdictional CESTAT,

Ahmedabad, in the case of Hindustan Unileuer Ltd. Vs. Commissioner of

Customs, Mundra il2o23) 12 Centax 171 [n-Ahmd)], has observed and held

as follows (underline supplied):

u4.4 We al-so find that no conduct or intent of the Appellant i.s found to

be malafide as theu submitted olL the information and also the information

reauired durina assessment. Hence the demand raised for the period 26-

11-2013 to 4-8-2O15 couered under lO6 Bill of Entry out of 886 are barred

bu limitation and considered to be ossc:ssed finally. The goods u)ere not

found to be different than declared and the ualue was based on transfer

prbins and hence prouisbns of Section 111 (m) is also not applbable. The

rem.a.ining BEs u,ere cLeared by the customs after ueijication and. scrutiny

of goods and import documents and hence the same also do not come under

the puruieu of Sectinn 111 (m)."

Against the above-mentioned Final Order in the case of Hindustan

Unileuer l,fd. (supra), the Commissioner of Customs, Mundra, had filed a

Civil Appeal Diary No. 32747 of 2023. Yide Order 22.O9.2023, reported as

Commbsianer of Customs, Mundra Vs. Hindustan lJnileuer Ltd. [(2023) 12

Centax 172 (SC)]. Honble Supreme Court has dismissed the said Civil

Appeal by observing that they are not inclined to interfere with the order

impugned in that appeal.

5.12 The other case law relied upon by the appellant, as mentioned

hereinabove, in support of their contention that extended period of
tation for issuance of SCN is not invocable in this case, are also

qg arely applicable.

3 In the case on hand, the appellant has declared the goods as
mentioned in the Bilrs of Entry and there is no dispute about description
of the impugned goods. If at the time of import, Customs Department was
of the view that the benefit of l2o/o IGST was not ava able to the
impugned goods, the Bills of Entry could have been re-assessed. under the
provisions of Section 17(41 of the customs Act, L962, as amended w.e.f.
O8.O4.2011, which are as under:

"(4) Where it is found on ueification, examination or testtng of the goods
or otherwise that the sefassessment i.s not d-one correctlg, the proper Officer
mag, without prejudice to ang other action uhich mag be taken und.er this
Acf re-assess the dutg leuiable on such goods.',

/A.
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5.14 In view of the above statutory provisions, it is evident that the

proper officer was duly empowered to re-assess the dut5r under Section

17(a) of the Customs Act, 1962. lf such re-assiessment was not

undertaken, the Department had the option to initiate proceedings by

issuing a Show Cause Notice within the normal limitation period of two

years, as prescribed under Section 28(1) of the Act. Thr: mere fact that the

short-pa1'rnent of IGST was discovered aJter the expiry of this period does

not, in itself, warrant the invocation of the extended limitation period on

the grounds of willful misstatement or misdeclaration. Such allegations

must be substantiated by credible and cogent evidence, and cannot be

invoked solely to circumvent the statutory limitation

5.15 In the present case, the appellaat has duly declared and submitted

all requisite information for the purpose of assessnrent. There is no

allegation or evidence to suggest that any of the informrrtion provided was

false, fabricated, or misleading. The description of the go,rds was accurately

stated in the Bills of Entry and was fully known and accessible to both

parties at the time of assessment.

5.16 In view of the above discussion and findings, I anr of the considered

view that when description and other particulars of irrported goods are

correct, merely claiming benefit of wrong entry of any Notification, extended

period of limitation cannot be invoked on the ground of mis-declaration of

wrong serial number of Notification.

5.17 In view of the above position, I am of the view that invocation of

provisions of Section 28(4) for demand of customs duty is not sustainable

in the present case. Under this situation, I hold that the impugned order

confrrming demand of duty against the appellant is requi::ed to be set aside

on the ground of limitation, as prescribed under Section 128 of the Customs

Act,lg62.Further,asthedemandofdutyitselfisno.-sustainable,the

ordertowardsimpositionofinterestandpenaltyisalsontltsustainable.

6. In view of the above, I allow the appeal filed by 'he appellant and

set aside the impugned ordcr, with consequential :-elief if any' in

accordance with law.

a(d
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Comrr issioner (APPeals)

Cust3ms. Ahmedabad.

B Post A.l)

Date,l -16.06.2025
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1

To

M/s Ajanta Manufacturing Pvt. I.td.,

Orpat Nagar, 8-A National HighwaY,

Near Surajbari Bridge, Vandhia,
Samakhiyali, Kachchh, Gujarat - 370150,

Coov to:---'7--
,SAhe Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.

3. The Assistant/ Deputy Commissioner of Customs, Customs House,

Pipavav.
4. Guard File.

t o
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